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SUBJECT INDEX 

Absence of Star denotes Gases of Provincial or Small Importance . 
Indicates Cases of Great Importance. 

^ % Indicate Gases of Very Great Importance. 


Accounts 

-Settled—Burden of proof to re-open 

—Specific error must be proved by him 

148 (2)5 

Adverse Possession 

-Acquisition of title — When parties 

are working lands in turns by mutual ar¬ 
rangement, there is no adverse posses¬ 
sion 36 d 

Appeal 

Limitation—Appellate order review¬ 
ing first decree passed—Limitation for 
second appeal begins afresh 152a 

New plea New plea inconsistent 
with original one cannot be allowed 36a 

Arbitration 

Reference — Validity of—Reference 
by natural guardian when for self and 
minor cannot be challenged 110 (2) 

Benami 

Mahomedan father — Purchase in 
name of son — No presumption arises 
that it was gift to son 53c 

~ ’Proof — Benamidar never in posses¬ 
sion or enjoyment — Test to determine 

real owner is source of money 53d 

Benamidar. 

Rights to sue—Benamidar can sue 
on mortgage 134 

—Proof of—Real owner—Mere decla¬ 
ration at time of sale that purchaser is 
agent of benamidar is not conclusive 
evidence real ownership 535 

Buddhist Law (Burmese) 

Gift at shinbyu ceremony by both 
parents or survivor — Possession not 
given Still gift i3 valid—But such pro¬ 
perty remains absolutely at disposal of 
parents for their life-time 142 

Succession—Paternal and maternal 
aunts succeed per capita to nephew’s 
estate 237 

Marriage Change of religion by 
father—Mother remaining Buddhist- 
Child born after change of religion— 
Legitimacy is unaffected 132 (2)a 

-Succession ■ Mother not marrying 
again Orasa son is still entitled to get 
one-fourth 128 


Buddhist Law (Burmese) 

*-Succession—Right of eldest son to 

one fourth share is to be regarded as 
lapsed if not exercised without unreason¬ 
able delay 125 

"—Applicability — Husband and wife 
living separate—Marriage status continu¬ 
ing—Suit by mother for custody of girl 
of seven years—Personal law is not 
applicable—Father is natural guardian 

124 

-Gift—Gift made in contemplation of 

death and intended to operate only after 
donor’s death is inoperative and void 

1.22a 

-Succession — Childless widow can 

succeed to her husband’s ancestral pro¬ 
perty provided property is not held on 
feudal tenure 119a 

-Pre-emption — Sale' by surviving 

brother of whole joint ancestral property 
is invalid and having regard to law of 
pre-emption is also invalid as regards his 
own share 1195 

‘ Husband and wife — Mortgage by 
husband alone of mortgage properties— 
Wife acquiescing — Wife’s interest is 
bound 118 

Succession—Husband and wife dying 
without issue simultaneouly or within 
short interval—Their property is to be 
regarded as retaining its jo,i_nt character 
and is to be divided accordingly 113 

-'Alienation — Authority of wife — 

Mortgage by husband under authority 
from wife—Mortgagee can sue for decla¬ 
ration of ownership and possession 111a 

-Inheritance—Orasa child—Daughter 

as well as son can become orasa but both 
cannot be—Position of orasa daughter 
stated 99 

—Orasa son—Eldest son attaining 
majority but dying before parents— 
Next younger son does not become orasa 

92 (2)a 

-Orasa—Requirements are presumed 

to be.satisfied on eldest son attaining 
majority before death 92 (2)5 
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'Buddhist Law 

-(Burmese)— Orasa son — Right — 

Option to claim 1/4 not olaimed prompt¬ 
ly 1 —Waiver is presumed 92 (2)c 

- (Burmese) — Suooession — Only 

grand ohildren surviving—They euoooed 
on same footing as ohildren— Rule as to 
out of time grand ohildren— Applica¬ 
bility of 45a 

(Burmese)—Joint family— Non-ad¬ 
ministration suit — One member suing 
another in his own rights— Duty of 
Court stated 45c 

■" “(Burmese)—Partition can be’olaimed 
by step-child during the stepfather’s 
lifetime 36c 

-‘(Burmese) — Partition — Ancestral 

property—Co-heirs have no right of pre¬ 
emption after partition 12a 

-Burmese — Right of pre-emption— 

Undivided ancestral property— Person 
wishing to sell his share must first offer 
it to all coheirs 125 

--(Burmese)— Joint property — Pre¬ 
emption—Sale of his share by one of 
Joint inheritors—Another joint inheritor 
has right of pre-emption — Right must 
be asserted within reasonable time 12c 

-(Burmese) — Ecclesiastical law— 

Monk—Man’s interest in his property 
leases when he is ordained as Buddhist 
monk, though according to certain texts 
he may reaeive gifts after ordination 11a 

-(Burmese) — Ecclesiastical law— 

Monk—There is strong presumption that 
Buddhist monk has no property over 
which he has rights of disposal 115 

-(Burmese) — Widow has absolute 

power of disposing of whole property 
aubjeefe to right of others 8(1) 

-(Burmese)—Joint property—Widow 

has i absolute power of disposal subject 
to certain claims by eldest son FB 1 

-(Chinese)— Custom of marriage — 

Among Chinese Buddhists, elopement of 
girl and subsequent consent of girl’s 
parents are in the cases of inferior mar¬ 
riages, sufficient to constitute valid mar¬ 
riage without any ceremony 130 

‘Civil P. C. (5 of 1908) 

-5. 11 and 0. 2, R. 2—Suit for re¬ 
demption failed —Second suit on allega¬ 
tion that defendant bad agreed with 
plaintiff to allow redemption at fixed 
sum—Held suit was not barred under 
S. 11 or O. 2, R. 2 1525 

•*“" S. 11— Res judicata between co- 
defendants when takes place stated 
‘ 133 (1) 
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Civil P. C. 

-S. 63—Judgment creditors in dif¬ 
ferent Courts need not get their decrees 
transferred to Court holding sale for get¬ 
ting rateable distribution if same pro¬ 
perty is attaohed before sale 59 (2) 

-S. 64—Deposit in Court of entire 

amount day before sale is held—Assets 
realized—Private sale after attachment 
held invalid 92 (1) 

- S. 73—Deposit in Court of entire 

amount day before sale is held—Assets 
realized—Private sale after attachment 
invalid 92 (1) 

-S. 73— Judgment-creditors in dif¬ 
ferent Court need nob get their decrees 
transferred to Court holding sile for get¬ 
ting rateable distribution if same pro¬ 
perty is attached before sale 59 (2) 

- S. 73 (b)— Mortgagee not obtaining 

decree is not entitled to rateable distri¬ 
bution out of sale prooeeds of property 
mortgaged—Suit for refund lie3 100 (l) 

- S. 83—Suit by alien enemy is main¬ 
tainable if he is licensed 33 (2) 

- S. 92—Settlement of scheme when 

there may never be any property to 
which to apply is premature — Court 
should be slow to interfere in matter 
which is more private than public 67a 

- S. 92— Direction for orders when 

administrator is not party is fruitless 

675 

- S. 115—Disregarding provisions of 

S. 74, Contract Act, is material irregu¬ 
larity 148 (1) 

- S. 144—Application for restitution 

—Art. 181, Limitation Act applies 141 
- S. 148— Order debarring redemp¬ 
tion in case of simple mortgage when to 
be passed stated—S. 148 empowers Court 
to extend time for redemption 100 (2) 

-0. 1, R. 10—Finding that plaintiff 

must fail—Court oannot import new co¬ 
plaintiff having different cause of action 

455 

-O. 2, R. 2 and S. 11— Suit for re¬ 
demption failed—Second suit on allega¬ 
tion that defendant had agreed with 
plaintiff to allow redemption at fixed 
sum—Held suit was not barred under 
S. 11 or O. 2, R. 2 1525 

- O. 8, R. 6—Servant is not deprived 

of entire wages earned by subsequent de¬ 
fault — Master is entitled to claim 
damages by way of equitable set off — 
It must be stamped 110 (l) 

- O. 20, R . 1—Appeal barred for want 

of notice of delivery of judgment to 
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Civil P. c. 

pleader—Held it was sufficient cause 

Notice of delivery of judgment is neces- 
sary 

- 0. 21, R. 58—Attachment need not 

be made in mortgage decree but if made 
objections have tobedecided under 0. 21, 

Rr. 58 to 63 F B 136 (2) 

- 0. 21, Rr. 61 and 63—Time epent in 

appeal against order under O. 21, Rr. 61 
and 62 inspite of R. 63 cannot be exclu¬ 
ded —Party would be bound by negli¬ 
gence of his pleader in such matter 145a- 

- 0. 21, R. 89—Deposit must be in 

cash and not by cheque 97 (1)6 


- 0. 21, R. 90—Limitation —Applica¬ 
tion within 30 days on day of confirma¬ 
tion even though subsequent to confirma¬ 
tion is valid 97 (l)a 


- 0. 25, R. 1—Scope—Expediency of 

supplementing 0. 25, R. 1, so as to in¬ 
clude cases in which Buddhist monk is 
the sole plaintiff recommended 11c 

-0. 34, R. 1 — Second mortgagee in 

possession cannot be ousted by purchaser 
at sale under decree in suit on first mort¬ 
gage to which he was not party—Decla¬ 
ratory sut by puisne mortgagee without 
asking for further relief is maintainable 

49 

-0. 34, Rr. 7 and 8 and S. 148— 

Order debarring redemption in case of 
simple mortgage when to be passed— 
S. 148 empowers Court to extend time 
for redemption 100 (2) 

0. 40, R. 1 Order appointing re¬ 
ceiver not mentioning powers — Full 
powers under O. 40, R. 1 cannot be pre¬ 
sumed 139 

0. 41, R. 31 Appellate Court 
should not dispose of appeals coming be¬ 
fore it in judgment which does not show 
the points raised and the reason for its 
decision 32 

Company 

Inspection of documents—Report of 
Company’s agent for express purpose of 
laying it before company’s solicitor is 
privileged 83 

Contract Act (9 of 1872) 

S. 25, Expl .—Explanation governs 
even as between donee and persons 
claiming through donor 866 

-S. 44—Makers of promissory note 

are principal debtors — Release of one 
does not discharge others 103 

- S. 74 — Disregarding provisions of 

S. 74 is material irregularity 148 (l) 
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Contract Act 

- S. 135—Creditor giving further time 

to principal debtors — Surety is dis¬ 
charged 62 

Court-fees Act (7 of 1870) 

- S. 17 — One debt guaranteed by 

different guarantors—Suit against deb¬ 
tor and guarantors—Court-fee is payable 
on aggregate of different amounts gua¬ 
ranteed F B 97 (2) 

Criminal Procedure Code (5 of 1898) 

- S. 103—Search—Provisions of S. 103 

must be strictly followed 646 

- 8. 195—Suing wrong person of same 

name honestly and in bona fide mistake 
—No offence — Sanction to prosecute 
should not be granted 59 (1) 

- S. 227—Charge amended—It must 

be written separately and dated 1026- 

- S. 236—Conviction for lesser offence 

—Discovery of fresh evidence — Freah 
trial for higher offence cannot be made 

60 (2 )a 

-S. 305 — Jury trial — Unanimous ' 

verdict must be accepted 396 

- S. 350—Da novo trial — Witnesses 

should be re-summoned free of any fees 

107 (1) 

- S. 403—Conviction for lesser offence 

— Discovery of fresh evidence — Fresh 
trial for higher offence cannot be made 

60 (2)a 

- S. 403 — Man convicted for offence 

under S. 31, Rangoon Police Act, cannot 
again be tried for offence under S. 457, 
Penal Code 60 (2)6 

- Ss. 423 and 471—Order under S.471 

(l) is order which acquitting Court not 
only has power to make but is bound to 
make under S. 423 (d) 34c 

- S. 435 —Revision — Records called 

for by Sessions Judge on his own motion 
and returned without interference—Sub¬ 
sequent application by complainant to 
re-open case cannot be rejected 7 

- S. 437—Person discharged — Notice 

should be given to him before ordering 
further inquiry 132 (1) 

- S. 439 (2)—Warrant of arrest can be 

issued without previous notice 346- 

- Ss. 471 and 423—Order under S. 471 

(l) is order which acquitting Court not 
only has power to make but is bound to 
make under S. 423 (d) 34c 

- S. 471 (l)—Court has power to direct 

reception of criminal lunatics into asy¬ 
lum 34a 

- S. 488—Father maintaining children- 

is not bound to pay because they go and* 
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Subject Index, 

Criminal P. C, 

Kve with mother or beoause he refuses 

to maintain till they oome to him 133 (2) 

S. 488—Children living with mother 

Father must maintain them if they 

are unable to do so 109 

S. 488—Order for recovery of arrears 

Who can make, stated 88 

’S. 544—De novo trial — Witnesses 

should be re-summoned free of any fees 

„ . 107 (1) 

Criminal Trial 

“ Identification — It is not reliable 
when identifiers do not give prominent 
features of acoused in first information 

1156 

•“—Suspicion — However strong is not 

alone sufficient for conviction 115c 

Deed 

♦ 

' Construction —Mortgage and sale— 
Stipulation to treat transaction as sale 
on default of redemption in two years 
further providing mortgagee to sue for 
money in case of not desiring to treat it 
as sale—On mortgagor not being able to 
redeem right of redemption was to sub¬ 
sist — Held after two years transaction 
became sale and right of redemption wa9 
barred 147 

“—Construction — Mortgage—Stipula¬ 
tion in mortgage that on default of in¬ 
terest mortgagee is to become purchaser 
at price fixed and he Bhould pay differ¬ 
ence with interest to mortgagor—On suit 
by mortgagee for speoifio performance— 
Held Mortgagee’s interest stopped from 
date of default and he is liable to pay 

difference with interest 127 

Divorce Act (4 of 1869) 

“““S. 10 — Dissolution of marriage — 
Desertion and adultery —Letter by hus¬ 
band Admission in letter held not to 
be sufficient proof of adultery FB 71a 

*7 & 10—Delay by wife in filing peti¬ 

tion Disinclination from religious moti¬ 
ves is not sufficient excuse FB 716 

* S. 10 — Desertion—Proof of—Wife 
showed that desertion was against her 
wish actively expressed FB 71c 

~S. 10 Desertion — Voluntary sepa¬ 
ration Subsequent conduct cannot 
transform voluntary separation into de¬ 
sertion pg fid 

Ss. 22 and 31 — Waiting for three 
years instead of two under delusion that 
husband who promised to return would 
return does not bar right to divorce 6a 
22 and 31 — Desertion need not 


1915 Lower Burma 

Divorce Act 

be against the expressed wish of party 
applying 66 

S. 31 — Delay under S. 31 must be 
oulpable, amounting to connivance or 
acquiescence 6c 

Ejectment 

Person not in possession must Bbow 
better title 1226 

Evidence Act (1 of 1872) 

— S. 23—Statement not incriminating 
himself is not confession 115a 

*S. 32(2)—Revenue Surveyorre’sport 
—Value of—lb is not conclusive unless 
signed by parties and witnesses 

104 (2)a 

Ss. 33 and 92—Scope of S. 92— 
Evidence of fraud is not shut out — 
Purchaser of equity of redemption is 
representative of mortgagor for purpose 
of S. 33 77 

- Ss. 65 and 66—Scope —In suit for 

redemption when mortgagee is in pos¬ 
session of 'the mortgage-deed and fails 
to produce it, oral evidence is admissible 
under S. 65 (a) read with proviso (2) to 
S. 66 9 

- Ss. 92 and 33—Scope of S. 92—- 

Evidence of fraud is not shut out— 
Purchaser of equity of redemption is 
representative of mortgagor for purpose 
of S. 33 77 

- S. 115—Land standing in Ravenue 

Register in name of husband and wife— 
Wife living on property — She is not 
precluded from showing that land waa 
her sole property 140 (l) 

Execution 

• -Auction purchaser—Technical mis¬ 

take or oversight cannot defeat claim of 
auction purchaser in mortgage decree to 
be put in possession against persons 
claiming through mortgagor 56 

Execution Sale 

-Judgment-debtor can remain in 

possession until legally evicted 135 
Explosive Substances Act (6 of 1908) 

-S. 8—Explosion designed — Obliga¬ 
tion to give notice does not arise 105a 

• - S, 8— “ Occupier ” in S. 8 refers to 

some one on spot at time of explosion 

who must necessarily have become aware 

of explosion 105b 

Guardians and Wards Act (8 of 1890) 

-Suit for custody of child must be 

brought under the Act 107 (2)a 

- S. 19 (b) —Applicability — Husband 

and wife living separate — Marriage 

Btatute continuing — Suit by mother for 

custody of girl of seven years—Personal 
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Guardians and Wards Act 
law ia not; applicable—Father is natural 
guardian 124 

Hindu Law 

-Joint family—Joint family business 

—Minor partners are liable for debts 
only to extent of their share 61 

-Succession—Illegitimate children of 

sudra are heirs 66 (2)6 

Insolvency 

-Deposit of insurance policy with 

payee of pro-note as security—Promisor 
becoming insolvent — Payee cannot be 
regarded as second creditor in distribu¬ 
tion of estate 90 

Jurisdiction 

*--Small Cause Court — Suit for ac¬ 

counts is excepted —Consent of parties 
doe3 nob confer jurisdiction 121 (2) 

-Objection as to jurisdiction can be 

raised at any stage of proceedings — 

107 (2)b 

-Small cause and original—Suit for 

damages for use and occupation—Small 
Cause Court can go into question of title 
arising incidentally — Presumption to 
pay rent arises from occupation 8 (2) 

Land Acquisition Act (1 of 1894) 

— Part. 3 (Ss. 18 to 28)—Scope — It 
d383 not apply to award under Part. 3 

94 (l)a 

-S. 54—Scope—lb provides for ap¬ 
peal against award bub not against that 
made by single Judge on original side 
, , 94 (1)6 

Landlord and Tenant 

1 11 —Rent—Stock-in-trade mortgaged — 
Mortgagee taking possession and receiv¬ 
ing incomings and paying outgoings of 
business of mortgagors — Mortgagee is 
not liable for rent of premises there 
being want of privity of contract 126 (l) 

-Attornment by tenant is necessary 

oaly in certain cases 47c 

---Rent—There is no bar to suit for 

rent being amended to a suit for damages 
for US8 and occupation 47 d 

-Rent—Land let by person having 

no title—Suit by him for rent is main¬ 
tainable in civil Court though it be 
Government waete 10 (1) 

Legal Practitioners Act (18 of 1879) 

-S. 13 — Pleader accepting fees for 

whole case and refusing to appear un¬ 
less he is paid more is guilty of profes¬ 
sional misoonduct 29 

Limitation Act (9 of 1908) 

- Ss. 5 and 14—Scope—S. 5 is dis¬ 
cretionary and S. 14 is mandatory 1456 
-S. 5—Appeal barred for want of 


Limitation Act 

notice of delivery of judgment to pleader 
—Held it was sufficient oause — Notice 
of delivery of judgment is necessary 108 

- S. 5—Costs and fees sent in name 

of member of advocates’ firm who was 
absent—Other member knowing of the 
receipt did nob file—Appellant’s delay in 
not sending them earlier—Held S. 5 did 
not apply 66 (l) 

- S. 10—Position of holder , of certifi¬ 
cate is that of trustee—Limitation does 
not run against him 132(2)6 

- S. 14—Time spent in appeal against 

order under O. 21, Rr. 61 and 62 inspite 
of R. 63, Civil P. C., cannot be excluded 
—Party would be bound by negligence of 
his pleader in such matter 145a. 

- Ss. 14 and 5—Scope—S. 5 is dis¬ 
cretionary and S. 14 is mandatory 1456 

- S. 19—Receiver appointed to collect 

outstandings and not managing partner¬ 
ship business cannot acknowledge debt 
to save limitation 63 

- Art. 85—What is mutual accounts 

explained 148 (2 )a 

- Art. 181—Application for restitution 

—Art. 181 applies 141 

Lower Burma Courts Act (6 of 1900) 

- S. 12—There is no power to certify 

as to anything decided by jury 39 a 

- S. 14—Scope—It does not apply to 

awards under part 3 of Land Acquisition 
Act 94 (1 )a 

Lower Burma Land and Revenue Act (2 of 
1876) 

- Ss. 19 and 56—Jurisdiction of Civil 

Courts stated FB 75 

Lunacy Act (4 of 1912) 

- S. 24—Court has power to direct 

reception of criminal lunatics into asylum 

34a 

Mahomedan Law 

-Succession—Sisters and nephew— 

Sisters are sole heirs — Mortgage by 
nephew is invalid unless done as agent of 
sisters 89a 

-Debts—Necessity—Debts by sister- 

in-law for nephew’s defence in suit for 
possession is nob for benefit of estate 896 

-Divorce—Khula form—Incidence of 

—Khula is at wife’s desire alone and she 
can reserve option to revoke 53a 

Malicious Prosecution 

-Damages—Suit-for—Plaintiff must 

first prove that he was innooent 28a 

-Damages—Measure of—Existence of 

doubt about innocence of plaintiff—Ab¬ 
sence of reasonable and probable cause 
cannot be said to have bean proved 286 
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Penal Code 


Malicious Prosocuf ion 

-Damages — Suit for — Reasonable 

doubt as to guilt—Principle—Duty of 

Court Btated 28c 

Master and Servant 

-Wages—Servant is not deprived of 

entire wages earned by subsequent de¬ 
fault—Master is entitled to claim dam¬ 
ages by way of equitable set off—It must 

be stamped 110(1) 

Mesne Profits 

-Even tenant from trespasser is liable 

for mesne profits 1116 

-Trespasser — Remedy against tres¬ 
passer is one for mesne profits 47a 

Minors Act (40 of 1858) 

** Position of holder of certificate is 
that of trustee—Limitation does not run 
against him 132(2)6 

Mortgage 

--Construction — Mortgage is fre¬ 
quently reported as sale in Revenue Sur¬ 
veyor’s report in Burma 95a 

-Redemption—Stipulation to redeem 

within seven years on payment Rs. 50 
more than principle advanced—On de¬ 
fault mortgagee was to take possession— 
Held contract was not unconscionable 
and mortgagor had no right to redeem 
after default 94 (2)a 

Negotiable Instruments Act (26 of 1881) 

S. 9—Promissory note is continuing 
security 1296 

- S, 32—Maker of promissory note 

undertakes and is bound to pay at its 
maturity according to its apparent tenor 

129a 

.'■■-$. 37 — Makers of promissory note 

are principal debtors — Release of one 
does not discharge others 103 

- S. 56 — Maker of promissory note 

“Undertakes and is bound to pay at its 
maturity according to its apparent tenor 

129a 

* S. 56—Endorsement of payment— 
Effeot is that instrument is negotiable 
•for balance only 129c 

S. 56—Endorsement of payment not 
made Note negotiated for full amount 
—Person who pays without making en¬ 
dorsement suffers 129 d 

Pardanaahin Ladies 

Proof Nature of— Claim on docu¬ 
ment executed by their agent—Not only 
execution of power of attorney but their 
^knowledge of its scope must be proved 

85 

3*enal Code (45 of 1860) 

87 ani 90—Death caused by con¬ 


sent under misoonoeption of fact—Case 
iB governed by Ss. 87 and 90 101 

- Ss. 90 and 87—Death caused by 

oonsent under misconception of fact— 
Case is governed by Ss. 87 and 90 : 101 

-S. 176 — Applicability — Unless 

omission to give notice is intentional, 
S. 176, does not apply 105c 

- S. 193—Suing wrong person of same 

name honestly and in bona fide mistake 
—No offence — Sanction to prosecute 
should not be granted 59(l) 

- S. 209—Suing wrong person of same 

name honestly and in bona fide mistake 
—No offence — Sanction to prosecute 
should not be granted 59(1) 

- S. 235 — Requirements—Possession 

and knowledge must be proved 64a 

S. 448—Mere entry in verandah is 
not house trespass—It amounts to at¬ 
tempt when door is attempted to be 
pushed — Persons accompanying are not 
liable 102a 

- S. 457—Man convicted for offence 

under S. 31, Rangoon Police Act, cannot 
again be tried for offence under S. 457 

60 ( 2)6 

- S. 511—Mere entry in verandah is 

not house trespass —It amounts to at¬ 
tempt when door i3 attempted to be 
pushed —Persons accompanying are not 

liable 102a 

Pleadings 

-Fraud plea of fraud will not be 

heard unless it is axpressly and speci¬ 
fically advanced in pleadings S6c 

Poisons Act (1 of 1904) 

-S. 10, Cls. (a) (b) — Retail sale of 

poison by unregistered seller is unlawful 
—Rule does not apply to wholesale sales 

38 

Possession 

-Decree in suit for—Execution barred 

by time—Suit on basi9 of decree lies 

Practice 

-There is no bar to suit for rent being 

amended to a suit for damages for use 
and occupation 47 ^ 

-Duty of Court—Questions of law— 

Judge should not accept view suggested 
by counsel unless satisfied as to its sound¬ 
ness 366 

Precedent 

-Superior Courts’ judgments in spite of 

conflict of opinion are binding on sub¬ 
ordinate Court's 94 (2)6 
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Probate and Administration Act (5 of 1881) 

- Ss. 23, 30 and 41— When sharer in 

province is entitled to equal share a3 
absent sharer—Limited grant to agent 
of absent sharer should nob be granted 

126 (2) 

Provincial Insolvency Act (3 of 1907) 

- S. 22—Complaint against sale deed 

by Receiver — Lengthy enquiry is not 
required—Order under S. 22’— Party is 
not precluded from pursuing his ordinary 
remedy by suit for specific performance 
against Receiver 35 

- S, 46 (3) and 47 (2) —Leave under 

S. 46 (3) not obtained — Appeal can be 
treated as revision 60 (l)6 

- S. 47 — Petition presented to per¬ 
petrate fraud can be dismissed 60 (l)<z 
Provincial Small Cause Courts Act (9 of 
1887) 

•-5. 23 — Tenant disputing title of 

derivative owner suing for rent—Pro¬ 
visions of S. 23 should be considered 

47 b 

- Art, 7—Small Cause Court — Suit 

for accounts is expected—Consent of 
parties does not confer jurisdiction 

121 ( 2 ) 

Registration Act (16 of 1908) 

- S. 47—Scope—Deed operates from 

date of execution and not registration 

112 

Shipping 

-Bill of lading—“At shipper’s risk 

•with option of carrying on deck”—Mean¬ 
ing explained 33(l) 

Specific Relief Act (1 of 1877) 

-— S. 12—Agreement to deliver land at 
fixed price—Agreement can be specifically 
enforced 152c 

- S. 39—Who can sue stated 66(2)a 

- S. 42—Second mortgage in posses¬ 
sion cannot be ousted by purchaser at 
sale under decree in suit of first mortgage 
to which he was not party—Declaratory 
suit by puisne mortgagee without asking 
for further relief is maintainable 49 

Stamp Act (2 of 1899) 

- S. 2 (22)—What is not a promissory 

note payable otherwise than on demand 
but simply an agreement explained 70 


Stamp Act 

- Sch, 1, Art. 1—Account book entries 

whether liable to stamp duty stated 

140(2) 

- Sch. 1, Arts. 13 and 49—What ^ is 

not a promissory note payable otherwise 
than on demand but simply an agree¬ 
ment explained 70 

Tort 

-Defamation—Malice—Occasion. pri¬ 
vileged—Plaintiff must show malice— 
Defendant honestly making statement is 
not liable 51 

Trade-mark 

-Infringement of—Proof of actual de¬ 
ception of any person is not necessary 

-123 


Transfer of Property Act (4 of 1882) 

- S. 8—Assignment of debt Arrears 

of interest also part unless otherwise 
stipulated 136(1) 

- S. 41—Duty of purchaser to enquire 

about possession of vendor within 12 
years—He cannot presume it on basis of 
pyatabaings—They are no deeds of title 

104(2)6 

-S. 54—Defendants put in possession 

of property of Rs. 200 without any re¬ 
gistered document—Whether transaction 
is sale or mortgage plaintiff is entitled 
to -possession *and defendants only to 
charge 121(1) 

- S. 54—Formalities of sale stated 

956 


- S. 55 (6) (6)—Defendants put. in 

possession of property of Rs. 200 with¬ 
out any registered document—Whether 
transaction is sale or mortgage plaintiff 
is entitled to possession and defendants 
only to charge 12l(l) 

- S. 60—Clog on equity of redemption 

should be relieved against 95fl 

- S. 102—Tenant disputing title of de¬ 
rivative owner suing for rent—Provisions 
of S. 23, Provincial Small Causes Courts 
Act, should be considered 476 

- S. 122—Revocation should be ex¬ 
press 86a. 

- Ss. 130 and 131—Debtor is not 

bound by transfer in absence of notice 
under S. 131 10(2), 
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Ma Sein Ton and others —Plaintiffs— 
Appellants, 

v. 

Ma Son —Defendant—Respondent. 

Civil Reference No. 1 of 1915, Deci¬ 
ded on 10th'August 1915. 

Budhitt Law (Burmese) -Joint property— 
Widow has absolute power of disposal sub¬ 
ject to certain claims by eldest son. 

Subject to any claim by the eldest son to a 
certain specified property, such as his father’s 
elephant, pony, betel box, etc., and to a quarter 
share of the joint property a9 orasa son, a Bur¬ 
mese Buddhist widow has an absolute right of 
disposal over the whole of the joint property of 
herself and her late husband as against the 
children of their marriage : L B R (1872-92) 
378, Diss. [P 5 C 1] 

D. N. Palit —for Appellants. 

N. C. Sen —for Respondents. 

May Manny—(Amicus Curiae). 

Twomey, J. —In 1908 Ma Dun, the 
•widow of U E, mortgaged a certain 
house and a piece of garden land mea¬ 
suring 6.60 acres to one J. D’Cruz, alias 
Po Maung. Both house and land were 
the joint property of Ma Dun and U E, 
having been acquired during their mar¬ 
ried life. The mortgagee brought a suit 
on the* mortgage and obtained a decree 
for sale against Ma Dun. The four 
children of Ma Dun and U E then 
brought this suit against DCruz’s 
widow, Ma Son (who has Letters of 
Administration to his estate) praying for 
a declaration that one half of the mort¬ 
gaged property is the ancestral property 
of the four children. They pleaded that 
as the property was mortgaged without 
their consent and without “ necessity 
their interest in the property is not 

1915 LB/1 & 2 


affected by the mortgage. The widow, 
Ma Dun, was joined as co-defendant. 
The Towoship Court decided that the 
property was the joint property of Ma 
Dun and her husband, that on her hus¬ 
band’s death Ma Dun had absolute 
power of disposal over only one half of 
the property except in case of necessity, 
that the mortgage in this case was not 
for necessary subsistence, that the eld¬ 
est daughter, Ma Hmwe On, was aware 
of and assented to the mortgage and was 
therefore bound by the transaction, but 
that the remaining three children (a son 
and two daughters) did not assent and 
were not bound. 

A decree was given declaring the 
rights of these three children in the 
property. Ma Shwe On did not appeal, 
and so far as she is concerned, there is 
an end of the matter. But the mort¬ 
gagee’s representative, Ma Son, appealed 
to the District Court, which decided in 
his favour that the three children were 
also privy to the mortgage and that 
they were bound by it as much as their 
elder sister, Ma Hmwe On. These three 
younger children have now appealed to 
this Court. On the facts, I think, the 
District Judge has come to a wrong con¬ 
clusion. It is beyond dispute that the 
three appellants were not parties to the 
mortgage and even if they took no steps 
immediately when they heard of the 
transaction, that would not deprive 
them of any rights they may have had 
in the property. One of them was a 
minor at the time of the mortgage and as 
regards her the District Judge says: “Her 
mother’s acts, if not contrary to her 
interest, might be taken as binding her.’, 
But Ma Dun did not purport to moit- 
gage the property on her own behalf and 
her children. 



1915 


Ma Sein Ton v. Ma Son (FB) (Twomey, J.) 


2 Lower Burma 

She mortgaged it as sole owner. 
Moreover the respondent did not plead 
that Ma Dun’s children assented to the 
mortgage. Her plea was that the pro¬ 
perty was mortgaged to'-raise money 
for the necessary subsistence of the 
family. The District Court did not deal 
with the question of necessity, at all, 
but there is no reason to question the 
finding of the Township Court on this 
issue. According to Ma Dun herself the 
mortgage-money was required for her 
step-brother, Mg. Gyi, while Ma Son the 
respondent, says that it was for Ma 
Dun’s son-in-law, Mg. Nyein. Ma Son 
failed to prove that it was spent for 
necessary subsistence. Her case was 
that she believed Ma Dun to be sole 
owner. It is clear therefore that if Ma 
Dun’s absolute right of disposal was 
restricted to one half of the property, it 
would be necessary to set aside the 
decree of tho District Court. But the 
correctness of the rule laid down 30 
years ago in Ma On v. Ko Slave Tha 
Dun (l) ha9 lately been questioned in 
the Upper Burma case, Mi Saw Myin 
v. Mi Shwe Thin (2), in which the 
learned Officiating Judicial Commis- 

ioner(Mr. McColl) held that under the 
Buddhist law on the death of a husband 
his widow succeeds to the estate, with 
the exception of certain specified pro¬ 
perty and one-fourth of the estate which 
goes to the eldest daughter, that with 
the exception of this portion the widow 
is at liberty to spend the whole of the 
estate, if she chooses to, and not merely 
for necessities, and that the texts of the 
Dhammathats, on which tho doctrine 
that the widow can only spend the 
estate for necessities is based, refer to 
the spending of the specified property 
set apart for the eldest daughter and not 
to the spending of the bulk of the estate. 
The Lower Burma rule, as stated in Ma 
On's ease (l) is that 

“ A Burmese Buddhist widow has an 
absolute interest in tba whole of the family 
property on the death of her husband, but 
she has an absolute right in respect of her own 
share (i. e., one-half) and a life-interest in the 
remainder and she has not the right of absolute 
disposal of the remainder but only a power of 
sale in case of necessity.” 

That rule was to a great extent based 
on the authority of an earlier case, Nga 
Sh we Yo v. Mi San Byu (3). in which 

‘l. (1872-1892) LBR 378. 

2. 15 I C 919=(1912) IJJ B R 125. 

3. (1872-92) L R 10S=S J 10S. 


Jardine, J. C., held that on the death of 
the father the children take an interest 
in the family property and that the- 
widow cannot dispose of the interests of 
the children except in case of necessity.. 
But as Mr. McColl points out, the learned 
Judges who decided Ma On’s case (l) 
seemed to have overlooked the fact that 
Mr. Jardine in the later judgment of 
Manny Vo Lat v.Mi Vo Le (4) expressed 
considerable doubt as to the correctness 
of the doctrine he had laid down in Nga 
Shwe Yo's case (3). It appears indeed 
that the doctrine was evolved from 
Richardson’s incorrect translation of S. 5„ 
Book X, of the Manukye. In the passage- 
‘‘if the mother uses the property for 
necessary subsistence” are an interpola¬ 
tion. The Burmese text is v Similarly 
the words “from necessity” are interpola¬ 
ted in the translation of S. 3 of Book X r 
which is referred to by the Judges in Ma 
On’s case (l). The Burmese words are * 

Section 5 deals with partition between 
a widow and the eldest son; S. 3 with 
partition between a widower and the 
eldest daughter. It is only in S. 4, deal¬ 
ing with partition between a widow and 
the eldest daughter, that the words read¬ 
ing necessity * v occur. There is nothing 
to show how the interpolations in the 
English translation of S 3 . 3 and 5 came 
out. But the opinion may be hazarded 
that the words relating to necessity were 
introduced by the translator merely to- 
affect a specious symmetry in the three 
sections 3, 4 and 5. I think Mr. McColl 
has given very good reasons for his opi¬ 
nion that in S. 3, Book X, of the Manukye 
and the Dhamma and Amwebon extracts 
given in S. 31 of the ex-Kinwun MiDgyi’s 
Digest, the restriction as to speeding 
only in case of necessity applies merely 
to the specified property, females slaves* 
cattle, etc., which is mentioned in these 
texts as the share of the eldest daughter,, 
and does not apply at all to the residue 
of the property which goes to the widow.. 
This appears to me to be a reasonable- 
interpretation of the texts and I am in 
favour of adopting the rule as propounded 
in Upper Burma. Apart from these texts 
there is nothing in the Dhammathats to 
warrant the inference that tbe surviving 
parent is restricted to a life-interest as 
regards any portion of the family pro- 
perty. On the contrary Mr. Burgess in * 

4. (1872-92) LBR 212=S J 212. 
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Ma Min Tha v. Ma Naw (5) quoted the 
following passage from the Manu Wan- 
nana as indicating clearly that children 
cannot stop their parents from doing as 
they ohoose with their property : 

“And if during the life-time of heirs, sale and 
purohaso be effected by parents against the will 
of heirs, aud if aftor tho land shall havo como to 
the possession of the others, and after tho death 
of the parents the heirs are desirous of redeeming 
the land, they shall havo the right to do so.” 

It was held in that case that the heir 
of the deoeased husband under Buddhist 
law is his widow and not any of his 
ohildren (except the eldest son in respect 
of a fourth of the estate) until the death 
of the widow and that the children havo 
no such interest in the estate as is con¬ 
templated in S. 91, T. P. Act, Mr. Bur¬ 
gess dearly considered moreover that 
this view was in accordance with the 
spirit of the Dhammathats which give 
great prominence to the parental autho¬ 
rity. The question arises therefore whe¬ 
ther the ruling in Ma On v. Ko Shwe 
Tha Dun (l) restricting the widow’s right 
of disposal of the family 6sbate should 
not be reconsidered and whether the con¬ 
clusion arrived at in Mi Saw My in v. 
Mi Shwe Thin (2) should not be accepted 
as regards Lower Burma also. The 
matter is one of great importance to Bur¬ 
mese Buddhists and I therefore refer the 
following question to a Bench of the 
Court: 

“What right of disposal has a Burmese Bud¬ 
dhist widow iu the joint property of herself and 
her late husband ?” 

Opinion of the Full Bench 

Twomey, J. —Mr. May Aung ap¬ 
peared as amicus curiae at the hearing 
of this reference and gave the Court ad¬ 
vantage of his wide knowledge of Bud¬ 
dhist Law. He pointed out that the 
terms of the reference are wider than the 
facts of the case warrant, anrl it has 
been agreed that the question for deci¬ 
sion should be narrowed down as fol¬ 
lows: What right of disposal has a 
Burmese Buddhist widow in the joint 
property of herself and her late husband 
as against the children born of their 
marriage? The matter was decided in 
1885 by the Spscial Court’s ruling in Ma 
On v. Ko Shwe Tha Dan (l) which has 
been followed eversincein Lower Burma, 
but the correctness of that ruling has 
been seriously questioned and further 
consideration of the Buddhist Law on 
the enbjeot has become necessary. r Ac- 

6. (1892-96) 2 U B WOsi. . . 
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cording to tho Special Court’s ruling, tho 
widow’s absolute right of disposal would 
be restricted to “lior own sliaro” and ns 
regards tho remainder, she would have a 
life-interest” with a power of salo in 
case of necessity. 

At tho outset, it may be noted that 
tho use of the term "life-interest” to 
describe tho widow’s interest in tho re¬ 
mainder is open to criticism. Tho follow¬ 
ing passages from Mr. Mayno’s Hindu 
Law (Sth Edition, pages 816 and 870) 
have been quoted with approval by their 
Lordships of tha Privy Council in Tha- 
kur Vasonji Mcrarji v. Chanda Bihi 
(6) in dealing with the subject of a 
Hindu widow's interest in property in¬ 
herited from her husband: 

"Hiudu Law knows nothing of the estates for 
life or in tail or in fee. It measures estates not 
by duration but by use. The restrictions upon 
the use of an estate inherited by a woman are 
similar in kind to those which limit the powers 
of a male holder but different in degree. The 
distinctive feature of the estate is that at her 
death, it reverts to the heirs of the last male 
owner. It is not a life-esfato because under 
certain circumstances she can give an absolute 
and complete title. Nor is it in any sense an 
estate held in trust for the reversioners. Within 
the limits imposed upon her, the female holder 
has the most absolute powers of enjoyment.” 

Much the same arguments might be 
used with regard to a Burmese Buddhist 
widow’s interest in the moiety of the 
joint property inherited by her from her 
husband. This has already been pointed 
out in Mr. Burgess’s judgment in Ma 
Min Tha v. MaNaw (5). The grounds of 
the Special Court ruling may be briefly 
examined. A great part of the judgment 
is devoted to disposing of the extreme 
proposition that the surviving parent 
takes nothing but a life-interest in any 
part of the children’s interest. The 
learned Judges thought that none of tho 
authorities went to this length and they 
decided that after giving the eldest son 
or daughter his or her share of the pro¬ 
perty, the remainder vests in the surviv¬ 
ing parent for himself or herself and the 
younger children, under Manukye, S 3 . 4 
and 5 of Book 10. They held that the 
surviving parent has an ‘‘ascertainable 
interest” in this remainder and appa¬ 
rently thought on the authority of Manu 
Wannana, S. 26, that this interest was 
one-half. This half i3 at the absolute 
disposal of the surviving parent, but he 
or she could not dispose of the other h alf 

6 . AIR 1915 P C 18=37 All 369=29 I 0 7fii 
PC. 
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of the remainder without necessity. 
They accepted Mr. Jardina’g ruling in 
Nga Skive Yo v. Mi San Byu (3) as 
showing that without necessity, the sur¬ 
viving parent cannot dispose of the in¬ 
terests of the children, i. e., the inter¬ 
ests of the younger children in the re¬ 
mainder. 

To sum up, the younger children are 
referred to as receiving the remainder of 
the joint property with the widow in only 
two of the tests in S. 30, of the Digest 
and in S. 31; many of the texts say that 
the widow may exhaust the property in 
her life-time; only three of the texts in 
S. 31 restrict the widow’s power of dis¬ 
posal to necessitous circumstances and it 
is at least highly probable that the 
restriction in these texts applies only to 
the specified property assigned to the 
eldest daughter; the Dbammathats ex¬ 
pressly debar the younger children from 
sharing in the inheritance till their 
mother’s death and the Manu Wannana, 
a Dhammathat of the highest authority, 
lays down that the widow ha3 not to 
share with the younger children, bub 
has only to provide for them in a suit¬ 
able manner; it is nowhere laid down 
that the younger children have "an as¬ 
certainable interest” in the joint pro¬ 
perty while their mother lives. Although 
the Manukye and two other Dammathat3 
associate the younger children with the 
widow in taking three shares out of four 
when the eldest son claims partition, 
this provision must, I think, bo interpre¬ 
ted as merely emphasizing the widow’s 
natural duty of bringing up the younger 
children in a becoming manner, nob as 
conferring on them any vested right in 
the joint property or as constituting the 
widow a trustee of some unascertained 
part thereof for their benefit. Mr. May 
Aung draws attention to the extracts 
from Kungya in S. 30, of the Digest as 
explaining why the widow gets three 
shares out of four. It runs as follows: — 

“Husband and wife own property equally, that 
i3 to say, the husband is entitled to half the 
property and so is the wife. On the death of 
either husband or wife, the survivor is entitled 
to half of the share of the deceased. The other 
half is inherited by the children. In view of the 
above principle it is said that when the mother 
gets three shares out of four the children shall 
get one share.” 

This statement of principles is how¬ 
ever, at variance with the general rule 
by which the one-fourth share is assign¬ 


ed to the eldest son and nob to the 
children generally. The real principle 
appears to be that the widow, who 
owned the one half of the joint property 
in her husband’s life-time, inherits his 
half when ha dies, and having thus be¬ 
come possessed of the whole can do as 
she likes with it, subject to the claims of 
the eldest son and the eldest daughter. 
As regards the eldest son, the Dhamma- 
thats allot to him certain specified pro¬ 
perty (his father’s elephant, pony, betel 
box, etc.), property appertaining to the 
head of the family, in addition to a 
quarter share of the bulk of the joint 
property. There appears to be no repor- 
tel case of an eldest son claiming any¬ 
thing more than his quarter share and it 
may be doubted whether the rule as to 
the specified property is nob now obso¬ 
lete. The question has not yet judicially 
been considered. It must also be noted 
that the eldest son can claim a quarter 
share from his mother only if he has at¬ 
tained the full status of orasa at the 
time of his father’s death. Also, even if 
there is a son who is a competent orasa 
the widow has to give him the quarter 
share only, if he claims it from her in 
time and doe3 not elect to wait bill her 
death and then share with the younger 
children. 

As regards the eldest daughter's speci¬ 
fied property also, there is no reported 
case of any such claim and the extent to 
which such a claim could be judicially 
recognised has yet to be decided. The 
provisions of the Manukye and other 
Dhammathats in S. 31, of ths Digest are 
definitely in favour of such a claim; but 
there is reason to doubt whether the 
specified property was intended to be 
given in all oases. The nature of the 
property (slaves, cattle, seed grain and 
according to some texts, a piec9 of land) 
seems to indioate that the daughter 
would get it only on marrying and set¬ 
ting up hoase apart from her mother and 
nob so long as they lived together and I 
have referred to certain texts which sup¬ 
port this view (including the Manu 
Wannana). As noted above, it seems 
that the mother is allowed to exhaust 
the specified property for necessary sub¬ 
sistence and from this it would follow 
that the mother can retain it in her 
possession in case the necessity for con¬ 
suming it should arise. The daughter’s 
claim is therefore at best a precarious 
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one, and there are some texts in Ss. 62 
and 38, of the Digest which go so far as 
'to say that the daughter is entitled only 
to what has been actually given to her by 
her parents. 

I would answer the reference in this 
case as follows: Subjeot to any claim 
by the eldest son to certain specified 
property and to a quarter share of the 
joint propetty, a Burmese Buddhist 
widow has an absolute right of disposal 
over the whole of the joint property of 
herself and her late husband as against 
the ohildren of their marriage. 

Parlett, J.— Having had the advant¬ 
age of reading Twomey J’s. judg¬ 
ment I can find but little to add 
to his exhaustive analysis of the texts 
of the Dhammathats dealing with the 
question referred. Those which have 
the most important bearing upon it are 
collected in Ss. 30 to 33 of the Kin Wan 
Mingyi’s Digest. Those in Ss. 30 and 31 
are directly in point, dealing aB they do 
with partiton between mother and son 
and mother and daughter respectively 
on the death of the father. The texts 
not only prescribe the manner in which 
the partition should be effected but also 
indicate the conditions under which the 
right to claim it arises, and show, I 
think, clearly that the death of one 
parent is not the only condition neces¬ 
sary. Several of those in S. 30 com¬ 
mence with some such proviso as “ if the 
son is an orasa” or “if the son is one who 
is competent to assume the duties and 
responsibilities of his father. The nature 
of the property to be given to him also 
shows that the rule presupposes that 
the son succeeds to his father’s position 
as head of the family and to his office, if 
he holds one. Thus he is allotted the 
household furniture aDd according to 
Manu Wannana, the family house and 
house-site; he also gets land, held as an 
emolument of office. In this connection 
I may note that most of the texts speci¬ 
fy no other classes of lands than ahese, 
though some of them give the son in ad¬ 
dition the lands worked by his father 
and some refer merely to lands in 
general. 

On the other hand I find only two 
texts, Dbammathat Kyaw and 
Kyannet, which mention any land at 
all going to the mother. I think 
this points to a condition of affairs 
not, I believe, very remote in some parts 


of Upper Burma, when all land was held 
either in return for service to the State 
or on a village communal system, in 
either of which cases it would naturally 
pass to a 6on succeeding ■ to his father’s 
position. Similarly insevoral of the texts 
in Ss. 31, 32 and 33 in more of them 
than the English version indicates, the 
son or daughter entitled to partition is 
given as the eldest. S. 32 explains that 
the reason for allowing the son a share 
is to give him a fitting start in life. 
Nothing I think could be plainer than 
that these texts give no right to claim a 
partition o any but a grown up son or 
daughter, and that the eldest. Several 
of them refer distinctly to the existence 
of other children than the one whose 
right to a share is declared. In some, 
the English translation does not ac¬ 
curately reproduce the plural number 
which is used in the Burmese version. 
This ,1 think, i9 made even clearer by 
the provisions of Ss. 34 and 35 which 
lay down that the children other than 
the eldest son or daughter are entitled to 
a partition only when both parents are 
dead; an exception to this, however is 
made when one parent having died the 
survivor re-marries: Ss. 44 to 46. Sa. 36 
to 43 profess to deal with partition bet¬ 
ween a surviving parent and children 
living together or separately, but it can 
hardly be said that they really confer 
any such right. In the case of children 
living with the parent tk9y can get noth¬ 
ing whilst he or she lives, nor can they 
protest if the estate is exhausted and 
nothing is left for them to inherit on the 
second parenb’a death. A son or daughter 
living separately is merely allowed to 
retain property already given by both 
parents; the surviving parent obtains a,l 1 
the joint property and any residue there 
may be on that parent’s death goes to 
the children living with him or her. 
I think therefore that the following 
rules may be deduced. On the death of 
one parent the surviving parent inherits 
all their joint property; if, however the 
eldest son or daughter is grown up he or 
she is entitled to certain specified pro¬ 
perty, of the deceased parent and in the 
case of the eldest son to a l/4fch share of 
the bulk of the estate. 

Unless the surviving parent re marries 
none of the other children are entitled 
to claim anything until that parent’s 
death, nor do the texts indicate that 
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such children have an interest in the 
property, though their right to partition 
is postponed till the death of the survi¬ 
ving parent. Such a piinciple would, 
I think, be foreign to Burmese Buddhist 
Law and on the contrary many of the 
texts make it clear that cho children 
caDnot protest if the property is exhaus¬ 
ted before the right to claim a partition 
accrues. I concur in Twomoy, J’s. 
answer to the reference. 

Fox, C. J.—I also concur in the an¬ 
swer proposed by Twomey. J., to the 
modified Question under reference. My 
learned colleagues are in a more advan¬ 
tageous position by reason of their know¬ 
ledge of the Burmese languago than 
Sir John Jardino, Mr. Mel is and Mr. 
Macl'hen were iD, when they had to 
consider the meaning of the texts bearing 
ou the question. The Kinwun Mingyi's 
collection of texts from various Dharn- 
ruathats was not available when the 
hitherto leading case of J1 la On w Ko 
Since Tha Dun (1) was decided. Errors 
in Hicharddon’s translation of the Manu- 
kyo have been discovered. Under the 
circumstances I do not think we are 
offending against any principle or rule of 
hw in re-considering the question de¬ 
cided in that case. The exhaustive exa¬ 
mination of the texts in the judgments 
J mod eolleages justifies depar¬ 
ture from a ruling which, although given 
nearly 30 years ago and followed in Lower 
Burma ever since, is now shown not to 
Ije accurate in all respects. 

K.N./R.K. Deference answered. 

A I. R. 1915 Lower Burma 6 

Box, G. J., Hartnoll and 
Robinson, JJ. 

Ma An ay — Appellant. 

v. 

idg E Do —Respondent. 

First Appeal No. 120 of 1914, Decided 

on 11th January 1915. 

(a) Divorce Act (4 of 1369), Ss, 22 and 31 
—Waiting for three years instead of two 
under delusion that husband who promised 
to return would return does not bar right to 

divorce. 

A wife, who w.is made to believe by her hus¬ 
band that he would be coming back to her, but 
who aftorwards discovered that he h-.d taken 
another woman and had in fact abandoned her, 
is entitled to a divorce though she delayed in 
presenting her petition for devorce, specially 
when she believed that she had to wait for throe 
years before filing 'the petition instead of two 
years from the date of abandonment. [P 7 0 1] 
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(b) Divorce Act (4 of 1869), Ss. 22 and 31 
—Desertion need not be against the expres¬ 
sed wish of party applying. 

Desertion under the Divorce Act implies an 
abandonment against the wish of the person 
charging it, but it is not a universal rule that 
the abandonment must be against the expressed 
wish of that person: 6 L B R 53, Ref. 

[P 7 C 1] 

(c) Divorce Act (4 of 1869), S. 31—Delay 
under S. 31 must be culpable, amounting to 
connivance or acquiescence. 

Delay intended by S, 81, Divorce Act, must be 
understood to be culpable delay somewhat in 
the nature of couuivunce, condonation or ac¬ 
quiescence: Newman v. Newman (1870) 2 P & D 
57, Pellew v. Pcllew (l^-59), 1 Sw & Tr 553 and 
Tollemache v. Tollemache (L859) 1 Sw & Tr 
557 Ref and Foil. [P 7 0 2] 

Gregory —for Appellant. 

Fox, C. J .—The parties are Christian 
karens. They were married in May 
1910, and they lived together in the 
petitioner’s father’s house for about three 
months after the marriage. The peti¬ 
tioner became pregnant, and subsequen¬ 
tly a child was born to her. The res¬ 
pondent was in the Police and was sta¬ 
tioned at Mogok. He took leave and was 
married to the petitioner .while on leave. 
According to both the petitioner and her 
father she and the respondent lived hap¬ 
pily together whilst living in the father’s 
house. On the last day she saw him, 
th9 respondent told her he was going to 
Hmawbi to see his parents. He went 
away and never came back to her; a day 
or two afterwards she heard that he had 
gone to Henzada, and from there ho had 
gone back to Mogok with a woman. 
About a month after he left, he wrote 
the petitioner a letter from Mogok say¬ 
ing that he was well, but not asking her 
to come to him. She replied saying me¬ 
rely that she was well. She did not ask 
him to provide a home for her at Mogok, 
and she did not go there. It is proved 
that tho respondent has been living with 
the woman he took from Henzada and 
that she has three - children by him. 
The respondent has not contributed any¬ 
thing towards the petitioner’s support 
since he left her. She took service a3 a 
ohild’s nurse to earn her livelihood. 

She presented her petition for divorce 
nearly four years after bis parting from 
her. The grounds on which she asked 
for a divorce were adultery coupled 
with desertion without reasonable 
excuse for upwards of two years. 
Adultery by the respondent has now 
been adequately proved. The Divisional 
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Judge refused a deoree for divorce, hol¬ 
ding that desertion within the meaning 
of the Divorce Act had not been proved 
and that the petitioner had been guilty 
of unreasonable delay in presenting her 
petition. “Desertion," under the Aot, 
implies an abandonment against the wish 
of the person charging it, but as pointed 
out in Ma Yin Za v. Nash (l), it is not 
a universal rule that the abandonment 
must be against the expressed wish of 
that person. In the present case the 
respondent left the petitioner telling her 
an untruth about where he was going 
and not leading her to suspeot in any 
-way that he was going to abandon her. 
She must have been under the impres¬ 
sion that he was coming baok to her. 
She had no opportunity then of expres¬ 
sing any wish against his abandoning 
her. 

Shortly afterwards she heard that in¬ 
stead of taking her to where he had to 
live, he had taken another woman to 
'live with him there. This abandonment 
of her must .have been against her wish. 
No woman who had been so recently 
married to a man and who thought they 
were living happily together could have 
felt other than resentment at such con¬ 
duct. She was in no way bound to ask 
him to provide a home for her in which 
to live together again after such treat- 
|ment. S. 22 of the Aot gave her a right 
jto a judicial separation; she was not 
ibound to forgive the adultery, aud by 
asking him to live with her she would 
have done so and have condoned it. The 
element of abandonment against the 
Iwish of the party charging it seems clear 
in the present case. In regard to the 
question of unreasonable delay, the peti¬ 
tioner had to wait for two years before 
«he could present her petition for divorce. 
•Her petition was presented short of two 
•years from the time she mighb have pre¬ 
sented it. She says she was told she had 
to wait three years, so that according to 
her lights she delayed something short 
■of a year. In Newman v. Newman (2) 
Lord Penzaure said that the cases which 
the Legislature bad principally in view 
in enaobing the provision regarding un¬ 
reasonable delay in the English Statute 
were those in which a husband’s honour 
had been wounded and had put up with 
hie disgrace for a long time. In Pellew 

T. 0 L B R 58=15 I 0 358. 

3. (1870) 2 P & D 57. 


v. Pellew and Berkeley (3) the Judgo 
said: 

" Wo think that fcho delay intonded by tho 31st 
section of the Divorco Aot must bo the sort of 
delay which would show tho petitioner to have 
boon insensible to tho loss of his wife; aud might 
almost he said to be equivalent to condonation.,’ 

In Tollcmache v. Tollemachc (l) it 
was said that the word “delay” must 
be understood to be culpable delay some¬ 
what in the nature of connivance or 
acquiescence. Considering the oiroum- 
stanoe9 and her station in life, it does 
not appear to me that the petitioner’s 
delay can properly be held to be of the 
above description. I would allow the 
appeal and would grant the petitioner a 
deoree for divorce from the respondent, 
Hartnoll, J. —I concur. 

Robinson, J. —I concur. 
k.n./r.k. Appeal allowed. 

3~ ('859) 1 Sw & Tr 553. 

4. i 1859) 1 Sw & Tr 557. 
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Parlett, J. 

Mg. Tun Myaing —Appellant. 

v. 

Nga Kauk San and others —Respon¬ 
dents. 

Criminal Revn. No. 188-B of 1915, De¬ 
cided on 2nd September 1915, against 
order of 3rd Adul. Magistrate, Nyaung- 
lebin, D/- 28th May 1915. 

Criminal P. C. (1898), S. 435-Revision— 
Records called for by Sessions Judge on his 
own motion and returned without interfer¬ 
ence—Subsequent application by complainant 
to re-open case cannot be rejected. 

A Sessions Judge, who himself calls for the re¬ 
cord of a case in which the accused has been dis¬ 
charged and returns the same with the remak that 
in his opinion there is no cause for interference, 
is not precluded, but on the other hand is bound, 
to entertain an application for re opening the 
case, presented by the complainant. He cannot 
reject such application on the ground of his previ¬ 
ous non-interference on his own motion. 

[P 8 C 1] 

Judgment.—Mg. Tun Myaing prose¬ 
cuted four persons under Ss. 379 and 
381, I. P. C., before the third Additional 
Magistrate of Nyaunglebin, who on 28th 
May 1915 discharged them all. On 1st 
July, on perusal of the statement of the 
cases dealt with by the criminal Courts 
in the Pegu Distriot during May, the 
Sessions Judge called for the proceedings 
in the case. On 12bh July the Sessions 
Judge ordered the record to be returned, 
“on a perusal of the record no cause ap¬ 
pearing for interference.” On the same 
day an application was filed by an Advo- 
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cate on behalf of Mg. Tun Myaing asking Judgment. —The land in suit be- 


the Sessions Judge to re-open the case 
in which the Magistrate had discharged 
the accused, and the Judge called for the 
proceedings. On 19th July he returned 
the petition to be presented to the Chief 
Court as the case had been before him 
in revision. The application was then 
filed in this Court. I doubt whether the 
order returning the petition for presenta¬ 
tion to this Court was correct, as I know 
of no provision for such a course. I 
think the correct procedure would have 
been to deal with the petition, and if it 
was rejected leave the petitioner to take 
any further steps which he might be 
advised to take. 

I think however that the Sessions 
Judge may have regarded a consideration 
of the petition on its merits as being of 
the nature of a review of his order of 
12th July returning the proceedings, and 
therefore have thought that he was not 
competent to enter upon it. Though 
however a mere perusal of the record may 
not have disclosed sufficient cause to the 
Sessions Judge to interfere on his own 
motion, when the complainant came for¬ 
ward and alleged specific reasons for in¬ 
terfering, I do not think the Sessions 
Judge was precluded from hearing him, 
and if the arguments led him to do so, 
from altering his view, I think therefore 
that he should have heard complainant’s 
advocate, and if he was of opinion that 
there were grounds of re-opening the case 
against any of the accused, he should 
have given him or them an opportunity 
to show cause against that being done. 
The application will therefore be re¬ 
turned to the Sessions Judge for disposal 
accordingly. 

K.N./r.k. Application returned. 

A. 1. R. 1915 Lower Burma 8 (1) 

Parlett, J. 

Maung Po Saing and others —Plaintiffs. 

v. 

Maung San Min and others —Respon¬ 
dents. 

Special Second Appeal No. 10 of 1915, 
Decided on 30th August 1915. 

Buddhist Law (Burmese) — Property— 
Widow’s power of disposal. 

Under the Burmese Buddhist Law, a widow 
has an absolute power of disposing of the whole 
property subject to the right of others; 30 I G 
588 Ref. 

Ba Thein —for Appellants. 


longed to San Ya and Ma Min Tha. 
After Maung San Ya’s death a decree 
was obtained against Ma Min Tha in 
execution of which the land was sold, 
and it passed into the hands of the 3rd 
appellant Maung Po Myaing. The res¬ 
pondents who are the children of Maung 
San Ya and Ma Min Tha sued to recover 
half the land, on the ground that Ma 
Min Tha’s interest in it was only one- 
half. The suit was dismissed, bub on 
appeal, was decreed, following tha 
rulings that the widow’s absolute right 
of disposal extended to only one half 
of the joint property of herself and her 
late husband. A Full Bench of this 
Court has now ruled in Ma Sein Ton v. 
Ma Son (l), that, subject to restrictions 
which do nob apply to the present case, 
she has a right of disposal over the 
whole property. The plaintiffs accor¬ 
dingly had no right of action and their 
suit must be dismissed. The decree of 
the Divisional Court is reversed and 
that of the Sub-Divisional Court restored 
with costs throughout. Advocate’s fees in. 
this Court two gold mohurs. 

k. n./r.k. _ App eal accepted. 

l. (1915) 30 I C 588. 

A. I. R. 1915 Lower Burma 8 (2) 

Ormond, J. 

Yoo Joo Sein and another —Defen¬ 
dants—Applicants. 

v. 

Maung Ba Tin and another —Plain¬ 
tiffs—Respondents. 

Civil Revn. Petn. No. 113 of 1915, 
Decided on 24th November 1915. 

Jurisdiction—Small cause and original— 
Suit for damages for use anl occupation— 
Small Cause Court can go into question of 
title arising incidentally — Presumption to 
pay rent arises from occupation, 

A Court of Small Causes has jurisdiction to go 
into the question of title arising incidentally in 
a suit for damages for use and occuDation. 

. , * LP9C1] 

A purchaser of immovable property can sue its 
occupant for damages for use and occupation, if 
the occupant had occupied the premises with the 
consent of the previous owner but had been ser¬ 
ved with a notice that he would no longer be 
allowed to occupy it free of rent. A presump¬ 
tion to pay rent arises from occupation. 

[P 9 C 1] 

Halkar —for Applicants. 

Ba Shin —for Respondents. 

Judgment. —This is an application by 
the defendants in revision from the judg¬ 
ment of the Small Cause Court passed 
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against them for damages for use and 
oooupafcion of a certain house. The 
plaintiffs bought the house from the 
previous owner by a registered transfer. 
The previous owner, according to the 
defendants, allowed them to oooupy it 
free of rent in lieu of interest, whiob 
was payable on a loan owing by the pre¬ 
vious owner to them. The defendants 
have no legal oharge on the property. 
The plaintiffs served a notice on the de¬ 
fendants requesting them to vacate the 
premises and giving them notice that, if 
they did not do so, they would ba charged 
Rs. 20 a month. The defendants knew 
that the plaintiffs were the owners of 
the property. 

It is contended that the Small Cause 
Court had no jurisdiction to go into the 
question of the plaintiffs’ title. The 
Court has jurisdiction te entertain a suit 
for damages for use and occupation and 
the question of title arises in this suit 
incidentally; therefore it must be deter¬ 
mined by the Small Cause Court in order 
that the Small Cause Court should deter¬ 
mine the 9uit. It is urged that S. 100, 
T. P. Act, applies and creates a charge 
on the property in favour of the defen¬ 
dants as against the plaintiffs, i. e., it 
makes a transaction which is not recog¬ 
nised by law, valid which of course is 
absurd. Tbe seofcion does not apply. It 
is contended upon the authority of Ram- 
rick Dass v. Mahomed Yacubji Dudah 
(1) that there being no express agree¬ 
ment between the plaintiffs and the de¬ 
fendants, i. e., no privity of contract, the 
plaintiffs’ only remedy was to sue their 
vendor for possession and mesne profits. 

In that case, it was held that the defen¬ 
dant did not occupy by the permission 
or sufferance of the plaintiff. A pre¬ 
sumption however of a contract to pay a 
reasonable sum arises from the defen¬ 
dants’ occupation of the plaintiffs’ pro¬ 
perty. The previous owner, by giving 
notice to the defendants that he would 
no longer allow them to occupy it free of 
rent, would have been entitled to sue for 
damages for use and occupation, and the 
plaintiffs having aoquired the previous 
owner's title, they have that right. (See 
Foa on Landlord and Tenant at page 399 
and the cases there cited.) No ground 
therefo re is made out for this applica- 

1. (1908-4) 3 h B R 122. 
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tion which is dismissed with costs two 
gold mohurs. 

K.N./r.K. Application dismissed. 
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Parlett, J. 

Mi Amin Nissa and others —Plaintiffs 
— Appellants. 

v. 

Mi Sura Bi and others —Defendants— 
Respondents. 

Special Second Appeal No. 253 of 
1914, Decided on 16th November 1915. 

Evidence Act (1872), Ss. 65 and 66—Scope. 

In a suit for redemption when the mortgagee 
is in possession of the mortgage-dee! and fails 
to produca it, oral evidence is admissible under 
S. 65 (a) read with proviso (2) to S. 66. 

[P 9 C 2] 

N. G. Sen —for Appellants. 

S. M. Bose —for Respondents. 

Judgment. —I am at a loss to under¬ 
stand the District Judge’s statement 
that there is nothing in the plaint about 
a mortgage-deed. The plaint itself it 
headed 'a suit for recovery of T90 acres 
of land mortgaged by a deed” and 
para. 1 expressly sets out that such a 
deed was executed. The document would 
naturally be in the possession of the 
mortgagees, that is, the defendants, and 
from the nature of the case they must 
know that they would be required to 
produce it. Oral evidence was, therefore) 
admissible under S. 65 (a) read with pro.i 
viso (2) to 3. 66, Evidence Act. Next, 1 
do not understand the District Judge's 
reference to a doubt as to the identity 
of the land. The plaintiffs fully des- 
cribed and attached to their plaint a 
plan of the 1.90 acres of land athey 
sought to redeem: the defendants alleged 
that this very imd had beeu bought by 
them. The identity of the laud was 
never in question. 

Again, I do not understand the Dis¬ 
trict Judge b doubt as to defendants 
having deposed that the witnesses to 
their deed were all dead. Their agent, 
Abdul Ali, conducted the case for them 
named them all unequivocally and said 
they were all dead, Finally as to the de¬ 
fendants having cited other witnesses it 
is true that they cited six, whom they 
did not examine. The record makes it 
clear that they did not tender any of 
them for examination. It remains, there¬ 
fore to consider the evidence on the re¬ 
cord. The plaintiffs have produced two 
of the witnesses who were present at th6- 
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mortgage and attested the deed and 
there appears r;o ground to disbelieve 
them. As against this defendants merely 
produce a deed of which there is not 
only no proof but which dees not even 
purport to be signed by their alleged 
vendor. In toy opinion the decision of 
the Township Court was correct. I re¬ 
verse the decree of the District Court 
and restore that of the Township Court 
with costs throughout, Advocate’s fees in 
this Court two gold mohurs. 

K.N./R.K. Appeal allowed. 

A. I. R 1915 Lower Burma 10 (1) 

Ormond, J, 

Ahamuat —Plaintiff—Appellant. 

v. 

Kalu —Defendant—Respondent. 

Special Second Appeal No. 357 of 1914, 
Decided on 25 jH November 19*5. 

Landlord and Tenant—Rent—Land let by 
person having no title—Suit by him for rent 
is maintainable in Civil Court though it be 
Government waste. 

A person wbo lets out land to another, can 
recover rent from him, though he has no title in 
law to the land, and Civil Courts have jurisdic¬ 
tion to entertain suits for such rent even though 
tho land be Government waste land: 30 I C 772, 
(F 73). Ref. ' [P 10 C 1,2] 

Gampagnac —for Appellant. 

Sin Ula Aung —for Respondent. 

Judgment. —The plaintiff sued the 
defendant to recover R 3 . 25 rent in res¬ 
pect of 5 kanies of grazing land let out 
by him to the defendant. The defendant 
denied that he had agreed to pay any 
rent to the plaintiff and alleged that the 
land was Government waste land. The 
Township Court gave a decree to the 
plaintiff. On appeal, the District Court 
remanded the case to the Township 
Judge to enquire in his capacity as Re¬ 
venue Officer whether the plaintiff had 
acquired the status of a landholder. The 
Township Officer found that it was Go¬ 
vernment wasteland in occupation of tho 
plaintiff who had not acquired the status 
of a landholder and reported to the Dis¬ 
trict Court, who then dismissed .the suit 
on the ground that the Civil Courts have 
no jurisdiction. Plaintiff now appeals. 

The question whether the plaintiff had 
acquired the status of a landholder does 
not arise in this case, and from the recent 
Full Bench decision in Maung Naio v. 
Ma Shwellmat (l) it is clear that if A 
Jets out land to B, though he has no 
f ifcle in law t o the land, he can recover 

1. (1915) 30 I C 772 (P B). 


rent from B (i. e. defendant). The Civil 
Courts have jurisdiction in the present 
case, even though the land was Govern¬ 
ment waste land. It is contended by 
th6 respondent’s Advocate that there is 
no sufficient evidence to establish the 
tenancy between the defendant and the 
plaintiff. Plaintiff’s case, I think, is 
that he bought this land from Abdul 
Ywathugyi who, perhaps, was Abdul 
Gafar referred to in the cross-examina¬ 
tion of the 2nd witness for the defen¬ 
dant. The only evidence that the plain¬ 
tiff produced to show that there was an 
agreement by the defendant to pay him 
rent for this land, is tha evidence of two 
witnesses who say they went with the 
defendant to the plaintiff and agreed to 
take a certain number of kanies at Rs. 5 
a kani fer grazing. If the land was Go¬ 
vernment waste land in the ordinary 
sense, i. e., not occupied by any one, 
there is a strong presumption that one 
individual would nob agree to pay rent 
to another individual for such land. 
Plaintiff should have called the previous 
owner or occupier of this land from whom 
he says, he bought it; and he could pro¬ 
bably have called previous tenants of his. 
The evidence is very meagre, as it stands 
as to any agreement by the defendant to 
pay rent; and it would appear that the 
land in fact is Government waste land. 
In my opinion the plaintiff hasnob made 
out his case. I, therefore, dismiss the 
appeal with costs. 

k.n./r.ic. Appeal dismissed. 


A. I. R. 1915, Lower Burma 10 (2) 

Fox, G. J. 

Basant Singh —Appellant. 

v. 

Burma Railways Go. Ltd. and another 
—Respondents. 

Speoial Second Appeal No. 54 of 1914, 

Decided on 23rd July 1915. 

T. P. Act (1882), Ss. 130 and 131- 
Debtor is not bound by transfer in absence of 
notice under S. 131. 

,'• Though there be a valid transfer of a debt bet¬ 
ween its transferor and transferee, the person 
bound to pay the debt is not bound by the trans¬ 
fer unless he receives an express notice in wri¬ 
ting conforming to the provisions of S. 131 from 
the transferor, or, if the transferor refuses to 
sign the notice, from the transferee stating the 
name and address of the transfecea. 

The notice must be given to the person con¬ 
cerned or to his agent authorised to receive suoh 
notices. [p 11 0 2] 
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Dantra —for Appellant. 

Ormiston and Connell — for Respon¬ 
dents. 

Judgment. —The first defendant in 
the ease was a contractor who did some 
work for the 2nd defendant, the Burma 
Railways Co. Ltd., on the Henzada 
Kyaingin Railway under the superinten¬ 
dence of the 3rd defendant, G. Roberts, 
who was the ootnpany’s District Engi¬ 
neer. Moneys beoame due to Chanda 
Singh by the Company in respect of 
such work. By a document dated the 
7th July 1910, Chanda Singh assigned 
to the plaintiff all moneys whioh were 
and would become due to him by 
the company in connection with the con¬ 
tracts. On the 1st December 1910, the 
plaintiff seut the document to the 3rd 
defendant as District Engineer with a 
letter asking him to pay all moneys due 
to the first defendant to him (the plain¬ 
tiff). The 3rd defendant, Roberts, en¬ 
dorsed on this letter “the deed cannot be 
recognized in accordance with the rules 
on the subject”. Roberts said that he 
verbally told the plaintiff to take the 
deed to the Company’s auditor who is the 
officer who disburses moneys. The plain¬ 
tiff did nob do this. He says thatbe was 
told that the bills for work done by Chanda 
Singh made out would be in his name, and 
he left the document with Roberts. Sub¬ 
sequently he heard that the money due 
had been paid to Chanda Singh, so he 
went again to Roberts and was told that 
the money due had been paid to Chanda 
Singh. The money had in fact been paid 
partly to Chanda Singh and partly into 
the Small Cause Court, Rangoon, under 
attachment from it. Tbe plaintiff re¬ 
ceived the document back from the Dis¬ 
trict Engineer on the 14th January 1911, 
as shown by the receipt produced from 
the Engineer’s office. The plaintiff sues 
the Company and Roberts for the moneys 
whioh he olaims should have been paid 
to him. 

The questions in the case are whether 
the notice given to the District Engineer 
was a sufficient notice, and whether the 
Company became liable to pay th9 plain¬ 
tiff in consequenoo of it. There is no 
case against the 3rd defendant. The 
debt due to Chanda SiDgh was an action, 
able claim as defined in the Transfer of 
Property Act. Chapter 8 of the Act Btatea 
the law as regards transfer of suoh 
<jlaicQ8. The document effected a valid 
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transfer of the debt as between Chanda 
Singh and the plaintiff, hut the Company 
were not bound by it unloss it received 
express Dotioo of it in writing confor-j 
ming to the provisions of S. 131 of the 
Act. The notice roquired by that section! 
is a notice in writing signed by the 
transferor—in this case Chanda Singh—i 
or his agent duly authorized in that he- 1 
half, or, in orse the transferor refuses to 
sign, by the transferee or by his agent, and 
the notice must state the name and ad. 
dress of the transferee. The notice given 
was not a notice by the transferor, and 
nothing was put before the Company or 
one of its duly authorized agents to show 
that the transferor had refused to sign a 
notice; consequently under the proviso 
to sub-section (l) of S. 230 the Company 
was not debarred from treating the 
money as still paybUe to Chanda Singh. 

Further, a notice to the District Engi¬ 
neer was not a sufficient notice to l he 
Company authorized to receive notices 
of transfers of debt3 by those to whom it 
owes money. The public may not be 
bound by the Company’s office or other 
rules as to whom notices should be given, 
but when the validity of a notice can be 
secured by addressing it to the Company 
itself at its head office in Burma, parties 
have only themselves to blame if they 
adopt any other course and then find 
that the officer to whom they address 
notices i9 nob an officer authorized by 
the Company to deal with such matter®. 
The appeal is dismissed with costs, one 
set only, Chanda Singh not having ap¬ 
peared, and it not having been necessary 
for the defendant Roberts to appear 
otherwise than jointly with the Com¬ 
pany. 

K.N./r.K. Appeal dismissed 
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Twomey and Ormond, JJ. 

U TVillatha —Plaintiff—Appellant. 

v. 

U Thiri —Defendant—Respondent. 

Civil Misc. Appeal No. 91 of 1915, 
Decided on 13th July 1916. 

(a) Buddhist Law (Burmese)—Ecclesiastical 
law—Monk. 

Under the Buddhist law a man's interest in 
his property ceases when he is ordained as a 
Buddhist monk, though according to certain 
texts he may receive gifts after ordination. 

[P 12 G 1] 


XJ Willatha v. U Thiri 
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(b) Buddhist Law (Burmese)—Ecclesiastical 
Jaw—Monk. 

There is a strong presumption (bat a Buddhist 
monk has no property over which he has rights 
of disposal. [P 12 C 1] 

(c) Civil P. C. (1908), O. 25, R. 1—Scope. 

Expediency of supplementing 0. 25, R. 1, so 

as to include case3 in which a Buddhist monk is 
the sole plaintiff recommended: (1892-96), Vol. 
2, V B Ii 78; (1897-1901), Vol. 2, U B R 54, Ref. 

[P 12 C 1] 

Kin—ior Appellant, 

Po Uan —for Respondent. 

Iwomey, J. — The appellant’s, U 
Wilatha, a Buddhist Pongyi, has been 
committed to the civil jail in execution 
of decree in a civil suit in which he was 
the plaintiff. The suit was dismissed and 
U Wilatha was ordered to pay costs 
which amount to over Rs. 600, the 
greater part of this sum being made up 
of advocate’s fec-s. It appears that be is 
in occupation of certain Kyaungs, hut it 
is not shown that he has any power of 
alienating them and even if they are 
poggalika property, it seems doubtful 
whether he could do so: vide 2fanny 
Talok v. 21a Kon (l), The position of 
Buddhist monks generally with regard to 
the holding of property was fully con- 
sidered by Mr. Burgess in 21a Pwe v. 
Maung 21yat Tha (2), in which case he 
held that a man’s interest in his property 
ceases when he is ordained as a Buddhist 
monk, though according to certain texts 
jhe may receive gifts after ordination. 
.There is, to say the least, a strong pre¬ 
sumption that a Buddhist monk has no 
'property over which he has rights of dis¬ 
posal and that presumption lias not been 
rebutted in the present case. We direct 
the appellant’s release. It is a hardship 
cn the respondent that he has no means 
'of recovering his costs. O. 25, R. 1, does 
mot provide for the case and we think 
jtkat the expediency of supplementing 
that rule so as to include cases in which 
a Buddhist monk is the sole plaintiff and 
in which tlie defendant applies for secu¬ 
rity for costs might be considered with 
advantage. 

Ormond, J. —I concur. 

_K-N./r.k. _ _ Release ordered. 

1. (1892-96) Vol 2, U B R 73. 

2. (1897-190L) Vol 2, U B R 54. 
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Fox, C. J., Hartnoll, Twomey and 

Osmond, JJ. 

Maung Ye Nan 0 and another —Plain¬ 
tiffs—Appellants. 

v. 

Aung My at San —Defendant—Respon¬ 
dents. 

Civil Ref. No. 4 of 1913, Decided on 
22i}d June 1915. 

(a) Buddhist Law—Burmese — Partition— 
Ancestral property—Co-heirs have no right of 
pre-emption after partition. 

Per Curiam ( Hartnoll, J., dissentiug)—Under 
the Burmese Buddhist law the co-heirs who take 
part in the partition of immovable ancestral pro¬ 
perty have not a right of pre-empticu as regards 
such property after the partition has b en effec¬ 
ted. _ [P 15 G 2} 

(b) Buddhist Law—Burmese—Right of pre¬ 
emption— Undivided ancestral property—Per¬ 
son wishing to sell his share must first offer 
it to all co-heirs. 

Per Sir Charles Fox, C. J., Ormond, J., and 
Twomey , /.—The right of pre-emption amongst 
co-heirs must he rscognized only to the extent 
laid down in S. 97 of part 2 of Spark’s Code 
which professes to be a Code of Burmese law and 
of the lex loci, viz., if a person wishes to sell 
his share in an undivided ancestral estate he 
should first offer it to all the co-heirs. They may 
buy the share jointly or each his separate por¬ 
tion of the share, or one may buy it in trust for 
the whole according as the heirs may decide 
among themselves; the seller shall have no 
voice in the decision and shall not be at liberty 
to sell his share otherwise than they or a majo¬ 
rity of them shall decide. (1874) S J 39; (1877) 
S J 7G; 6 M H C R 26 Ref. [P 15 C 11 

(c) Buddhist Law — Burmese—Joint pro¬ 
perty—Pre-emption — Sale of his share by 
one of joint inheritors—Another joint in¬ 
heritor has right of pre-emption—Right must 
be asserted within reasonable time. 

Per Hartnoll, J. —In the case of inherited land 
inclusive of trees permanently attached to the 
land, a joint inheritor of such property has a 
right of pre-emption in respect of such inherited 
property in the event cf one ot the joint inheri¬ 
tors desiring to sell his share of such property or 
such part of '.he inherited property as he has ob¬ 
tained possession of in whole cr in part, whether 
it is joint, undivided or partitioned estate, but in 
the event of a sale having taken place such right 
must be asserted promptly and within a reason¬ 
able time or it is lost for ever. Iu asserting such 
right against a buyer the sum offered mud bathe 
sum which the land has cost him: Case laxv 
Referred, [p 17 q 2] 

Mating Kin, Maung May Oung and 
Maung Pu —for Appellants. 

Rahman , Maung Gyi and Maung Chit 
Idlaitig—ior Respondent. 

Order of Reference. 

Parlett, J. — (19 th May 1913.)— 
Plaintiff 2 Ma Nyein E and defendant 1 
Mg The E are first cousins, being the 
grand-children of Po Da Lu and Ma 
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Nyein. Upon the death of Po Da Lu aud 
Ma Nyein, oerbain treeB devolved in equal 
shares upon their son Di Lan aud their 
two grand-ohildren Tha E and Ma Nyein 
E. The property was first divided five 
or six years before the suit. Di Lan sold 
his share to Tha E, who thuB beoarae 
possessed of 2/3rds cf the property. Tha 
E Bold his 2(3rds share to defendant 3, 
who is a stranger. The plaintiffs, Ma 
Nyein E and her husband, claimed the 
right of pre-emption. The Township 
Court held that they had the right but 
upon appeal by defendant 3 the District 
Court reversed this decision, and the 
plaintiffs now prefer this second appeal. 
The District Court basel its deoision 
upon the case of Skiue Eih Ke v. Tha 
Ela Aung (l), where it was held that 
upon the division of property amongst 
children, each child took the particular 
lot or lota which fell to him or her, free 
from all obligations as regard pre-emp¬ 
tion, It is now contended that that case 
is distinguishable from the present in 
that there the litigants were not, as here, 
the co-heirs who divided the joint pro¬ 
perty among them, but their descen¬ 
dants, and that the decision was merely 
that there is no authority for holding 
that before a Burman Budihist can sell 
his propeity to others, he is bound to 
offer it first to every one of his relations 
including those of remote degree. This 
appears to be the case, bub at tk9 same 
time the expression of opinion referred 
to above by which the District Judge 
held himself bound cannot be regarded as 
an obitor dictum inasmuch as it formed 
the basis of the decision that the descen¬ 
dants of the co-heirs who divided the 
property were free of all obligations as 
regards pre-emption. 

Tne previous case of MaNgwe v. LuBu 
(2) was nob referred to in the judgment 
and was certainly not expressly dissented 
from. In that case the learned Judicial 
Commissioner held that after division of 
ancestral estate the holder thereof being 
a member of the family wishing to sell 
the land falling to his share must offer it 
first bo his co-heirs and a sale to a stran¬ 
ger, without such offer being made, is 
invalid. A similar decision had also been 
come to in Upper Burma in Maung Shivc 
Nyun v. Ma So (3), which has been 

1. (1900-0*2) 1 L B R 144. 

2. (1877) S J 76. 

3. (1897-1901) 2 U B R 185. 


affirmed in the later case of Nga Tin v. 
Skwe On (4), where it was hold that a 
widow has the right of pre-emption if 
her co-heirs to her deceased husband’s 
estate wished to sell. The actual deci¬ 
sion in Shwe Eih Ke v. Tha Ilia Aung 
(l) ht\3 not, 90 far as [ am awaro ovor 
been challenged, but the ground on 
which it was based namely that the right 
of pre-emption is extinguished by parti¬ 
tion of property appears to me to con¬ 
flict with the earlier decision in Ma 
Ngwe v. Lu Bu (2) and with the Upper 
Burma decisions. I therefore refor for 
the decision of a Bench of this Court 
the question: Have the co-hajrs who 
take part in the partition of immovable 
ancestral property a right of pre-emption 
as regards such property after the parti¬ 
tion has beeu effected? 

Judgment 

Fox, C. J. — We have had the advan¬ 
tage of having had the qusstion referred 
argued by six learned advocates. Those 
who argued in favour of a negative an¬ 
swer contended that there was no right 
of pre-emption among Burman Bud¬ 
dhists either before or after partition, in 
that the rulings which recognised such 
right were based on a misunderstanding 
of the texts on which they were basel 
and they were not justified by the texts. 
They contended further that their right 
of pre-emption was not a right which 
should be enforced in the exercise of 
justice, equity and good conscience. It is 
clear that no text of any Dhammathat 
explicitly provides for such a right, 
whether it is called a right of a co-heir 
as such to demand that another co-heir 
shall sell to him in preference to a stran¬ 
ger to the family, or a right of a co-heir 
to enforce against one who is not a co¬ 
heir a re-sale to him of jointly inherited 
land sold to him by another co-heir. The 
first reported ruling of a Court affirming 
the right namely Nga Myaing v. MiBaw 
(5), on the face of it professed to- be the 
learned Judge’s conclusion from certain 
passages in the Manugye Dhammafchat 
which do not directly deal with the 
matter. The 1st text quoted in the 
judgment enjoins one who has bought 
land to sell it, if he has to sell it, to the 
sons and grandsons of the original owner 
(meaning, I take it the person from whom 

4. 2 U B E (1907), Buddhist Law, Inheritance, 
Pre emption p. 1. 

5. (1874) S J 89 at p.'41. 
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he bought) and not to sell to others un¬ 
less these do not wish to buy it. 

This was the Customary law of the 
land in 1750 when the Manugye was 
compiled or issued, but no instance has 
been cited of any son or grandson cf a 
seller having claimed to exercise, at any 
time within living memory or since the 
annexation cf any part of Burma by 
the British Sovereign a right such as 
the text would appear to involve. Such 
a right has nothing to do with inherit¬ 
ance or rights of co-heirs or inherited 
property. It applied to all property 
which had been sold and bought, whe¬ 
ther the seller acquired it by his own 
exertions, or whether he inherited it 
either solely or jointly with others. In 
the case of inherited lands sold by a co¬ 
heir, the injunction in the text would 
apply not to the first seller the co-beir 
but to thesecond, the buyer from him. It 
seems to me difficult to see how this text 
could form the basis or even part of the 
basis of the conclusion that a co-heir as 
such had a right to demand that a co¬ 
heir shall sell to him in preference to 
a stranger. It was admitted by the 
learned Advocates arguing for an affirm¬ 
ative answer to the question referred, 
that the law or custom embodied in this 
text was not an entorcible law or custom 
at the present time. Whatever meaning 
the author of the passage in S. 1 of 
the 8th book of the Manugye intended 
to convey, it is clear that he did not in 
any part of this section state that a co¬ 
heir was not at liberty to sell land he 
had inherited with others to a stranger 
without first offering it to co-heirs and 
giving them the refusal of it. 

This text again does not purport to be 
confined to the inherited property; it 
embraces all property 'which a person 
may have obtained in any way whatever. 
Para. 2 deals with the case of a sale to 
the seller’s relations and to a sale to 
“persons interested” (whatever the ex¬ 
pression may mean), and imposes on the 
would-be seller the duty of first offering 
it to all these respectively. The law in 
1756 was that an owner of land, however 
he may have obtained it, was obliged, in 
case he proposed to sell it to any of his 
relations or to persons interested to offer 
it to every one of these respectively. 
From these texts which did not deal 
directly with the questions before him 
Mr. Sandford conoluded that in 1874 the 


possessor of land bought or obtained 
from a person who had inherited it was 
obliged if he wished to sell it to offer it 
first to those who had a right of inherit¬ 
ance in the land. What he exactly meant 
by “a right of inheritance in the land” 
is not explained. He went on to draw 
the further conclusion that a co-heir of 
undivided ancestral property was bound, 
under the law contained in the passages 
ho cited, to first offer any such property 
he wished to soli to these who had a 
joint right of inheritance with himself. 
Three years later, in Ma Ngwe v. Lu Bu 
(2), he drew the further conclusion that 
even after division of ancestral estate the 
holder of land who obtained portion of it 
was bound if he wished to sell it to offer 
it first to his co-heirs. The question be¬ 
fore him was whether a right of pre¬ 
emption existed amongst Burmese Bud¬ 
dhists at the time the case was before 
him. It could only exist by reason of it 
being part of tbeir Customary law. He 
had no evidence before him proving such 
a custom nor had he before him any 
other materials recognized by the Evi¬ 
dence Act or by rulings of Courts as 
materials on which a decision as to the- 
existence of a custom can be based ex¬ 
cept two texts which dealt with the 
rights of alienating property in the Bur¬ 
mese Kingdom more than a century be¬ 
fore. He assumed that this part of the 
Customary law had continued . under 
both the Burmese and British rules and 
that it was still prevalent. From this 
unsound premise, be drew the conclusion 
that co-heirs had a right which later on 
one of his successors confidently asserted 
was a right of inheritance. 

If the question of the right of pre-emp¬ 
tion among co-heirs depended solely on 
the reasons given in favour of it in 
Mr. Sandford’s judgments, I should be 
prepared to hold that these were deci¬ 
sions which should nob be followed be¬ 
cause they are not founded on materials 
recognized by law as the basis for a de¬ 
cision that a binding custom prevailed 
at the time the question as to its exis¬ 
tence had to be decided. There was» 
however at the time material upon 
which he might have legitimately held 
that our Courts must recognize a right 
of pre-emption amongst Burmese Bad- 
dhisb co-heirs to a limited extent. After 
the annexation of the province of Pegu to 
the British dominions the British autho- 
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rities instituted inquiries as to the pre¬ 
vailing oustoms of the people of the coun¬ 
try with a view to affording some 
guide to the Courts in the administra¬ 
tion of justice among them. The result 
appears in what is known as Spark’s 
Code, the correct title of which is, 

Civil Code of the Province of Pegu sanction¬ 
ed by resolutions of His Honour tho President 
in Counoil recorded on 4th November 1859 and 
17th January 180.'.” 

The rules embodied in it were at the 
time equivalent to legislation. It may 
be taken as c?rtain that they were fol¬ 
lowed by the Courts. In clause or S. 97. 
Part. 2, whioh professed to be a cede of 
Burmese Law and of the lex loci, it is 
laid dowji that if a person wished to 
sell his share in an undivided ancestral 
estate, he should first offer it to all the 
oo-heirs. They may buy tho share jointly 
or each buy his separate portion of the 
share, or one may buy in trust for the 
whole according as the heirs may decide 
among themselves; the seller shall have 
no voice in the decision and shall not 
be at liberty to sell his .share otherwise 
than they or a majority of them shall 
decide. 

In viewof the Britishauthorities, hav¬ 
ing at an early stage recognized and ad¬ 
opted these rules as being parts 
of the Customary law of the land, 
I am of opinion that to the extent 
laid down in this section of Spark’s 
Code, but to this extent only, tho 
right of pre-emption amongst co-heirs 
must be recognized by our Courts. If 
any one claims to have it further exten¬ 
ded, he must prove in one or more of the 
recognized modes of proving a custom 
that the right is now greater than what 
it was declared to be in that Code. I 
may remark that in the case in which 
this reference has been made, the Bur¬ 
mese District Judge who dealt with the 
case was, at the time, one of the oldest 
of the Burmese officials. His view was 
that the right of pre-emption among co¬ 
heirs ceased after partition of the inheri¬ 
ted or ancestral property. It appears to 
me unnecessary to enter into the ques¬ 
tion of whether the matter is one of 
inheritance. Even if it is not, it i 3 one 
in which the Customary Law must be 
applied. In regard to the contention 
that the right is not one which should 
be enforced in the exercise of justice, 
equity and good conscience, the case is 


not on all fours with tho case which the 
Madras High Court had to deal with in 
Ibrahim Saib Muni v. Mir Udin. Saih 
(6). In tliat case, the learned Judges 
entered into the question of whether the 
Muhammadan Law of pre-emption was 
consistent with equity and good consci¬ 
ence, only because they stated that tho 
Muhammadan Law had not been recei¬ 
ved in that province as one of the sour¬ 
ces of law in regard to the rights of 
alienating land. In this province the 
Customary Law as regards pre-emption 
has been received and adopted, and it is 
not open to this Court to disregard it 
on the ground that it is opposed to jus¬ 
tice, equity and good conscience. 

Eor the reason I have previously given, 
I answer the question referred in the 
negative. 

Hartnoll, J.—The question which 
has been referred to us for decision is:— 
Have tho co-heirs who take part in the 
partition of immovable ancestral pro¬ 
perty a right of pre-emption as regards 
such property after the partition has 
been effected? 

The facts as set out in the reference 
show that the question refers to the case 
of Burman Buddhists, and that the refe¬ 
rence has been oousidered necessary in 
that the learned Judge considered that 
there is a conflict of authority between 
the cases of Slave Eilc Ke v. Tha Ela 
Aung (1) and Ma Ngwe v. Lu Bu (2). 
He has also pointed out that tho deci¬ 
sion in the case of Ma Ngwe v. Lu Bu 
(2) has been followed in the cases of 
Maung Shwe Nyun v. Ma -So (3) and 
Nga Tin v. Shwe On (4). It has been 
urged that the matter is not ono for 
decision according to the rule of Bud¬ 
dhist Law, but that it should be decided 
according to the ordinary Civil Law. 
Having regard to the provisions of S. 13, 
Cl. 1, Burma Laws Act, 1893, the point 
arises as to whether tho matter is one of 
inheritance or not. If it is, by the provi¬ 
sions of that section, the Buddhist Law 
must form the rule of decision, and the 
general considerations put forward by 
Holloway, C. J., in the case of Ibrahim 
Saib v. Muni Mir Udin Saib (6) cannot, 
in ray opinion, be allowed to prevail. If 
the rule of Buddhist Law is applicable 
and the present conditions of society in 
Burma are unsuited to such rule of law, 
it is open to the Government to legislate 
6 . (1870-71) 6 M il C 26. 
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and alter the law; but where the rule of 
Buddhist Law is to be followed as laid 
down in the Burma Law3 Act, this 
Court has no option but to follow such 
rule. The question of whether the right 
of pre-emption as claimed by Burman 
Buddhists is one concerning inheritance 
has been pronounced on in several cases, 
namely, Ebrahim v. Arasi (7), Apana 
Char an Chowdhry v. Skive Nu (8), Mau- 
ug Skive Nyun v. Ma So (3) and Nga 
Tin v. Skive On (4). The second case 
quoted i3 one of my own. The right of 
pre emption need not necessarily be one 
concerning inheritance at all. For inst¬ 
ance, in Muhammadan Law according 
to the definition of it given by Petheram, 
C. J., in the case of Gobind Dayal v. 
Inay at Ullah (9), the matter cannot be 
said to be one of inheritance; but the 
right as claimed by Burman Buddhists 
as co-heirs seems to me to be beyond 
doubt one that concerns inheritance. It 
is not claimed by co-heirs on the ground 
that they possess neighbouring lands, 
but on the ground that they are co¬ 
heirs and it relates tcinherited property 
—property that has descended from a 
common ancestor or that has come from 
a common relative. It is by virtue of 
relationship to such a person and co¬ 
heirship that such a right is claimed and 
therefore the right seems to me to be 
an incident of the law of inheritance. I 
therefore consider that the Buddhist 
Law should form the rule of decision in 
deciding the question asked us. It was 
then urged that the property to be dealt 
with in the reference is trees and the 
rule of Buddhist Law only applied to 
land and not to trees. The property in 
dispute is not the produce of the trees 
but the trees themselves, which are 
immovable property being permanently 
attached to the earth. 

The text on which the Burman Bud¬ 
dhist’s right of pre-emption is based 
may be said to be as follows:— 

1. Manukye—the 36ch section of the 
7th Book and the l3t section of the 8th 
Book. 

2. A passage from the Manu Wannana. 

3. A passage from the Manu Thara 
Shwe Myin. 

4. A passage from the Winicohaya 
Pakasani. 

7. P J 26. — 

8 . (1907-08) 4 LBR 124. 

9. (1835) 7 All 775. 


5. The texts collected under S. 309 
of the Kinwin Mingyi’sDigest, Volume I. 

As regards the Manukye, I have had 
translations made of the two sections 
from Mr. Richardson’s text of the Manu¬ 
kye and from the copy that belonged to 
the Kinwin Mingyi that is kept in the 
Bernard Free Library. They have been 
made and checked by Maung Tun Nyein, 
Government Translator, and Maung Tha 
Zan Aung, Assistant Registrar of this 
Court. They are attached to this judg¬ 
ment. 

Translations of the passages from the 
Manu Wannana and Manu Thara Shwe 
Nyin will be found in the case of Nga 
Myaing v. Mi Baw (5). A translation 
has been made of S. 93 of the Wmiccha- 
ya Pakasani Dhammathat and is atta¬ 
ched to this judgment. As has been 
laid down recently by their Lordships of 
the Privy Council in the case of Ma 
Nhin Bwin v. Ma Shwe Gone (10), most 
weight has to be attached to the Manuk¬ 
ye Dhammathat. The wording of the 
Dhammathat is not too clear in its mea« 
ning. In S. 1 of the 8th Book, the 
important passage is that beginning with 
the words “ Excellent King, as regards . 
the lands called ‘ Myethe ’ and ' Myesh- 
in.”’ They are explained and amplified 
by the passages from the other Dhamma- 
thats. According to Dr. Forchammer’s 
essay on the sources and development of 
Burmese Law from the era of the first 
introduction of the Indian Law to the 
time of the British occupation of Pegu, 
the Manukye was compiled about the 
year 1756, A. D , by Mahasiri Ubbama- 
goya, minister of military works, and the 
Manu Thara Shwe Myin in 1771, A. D., 
by the nobleman Kyaw Din, the same 
author compiling the Wunnana a few 
years later and also the Winicchaya 
Pakasani. The latter three bocks were 
therefore compiled not long after the 
Manukye. Taking the te3ts together, the- 
general principle apparent is that the 
land is to be kept in the same family, if 
possible. Even an original purchaser or 
his children are to sell the land back to 
the family of the original vendor. It is 
not claimed that so wide a custom as 
this last one now exists—indeed learned 
Counsel Maung May Oung and Maung 
Kin, who appear to support the right, 
state that it has fallen into desue tude: 

10. AIR 1914 P G 97=23 I 0 433=41 CJal 987 
=41 I A 121 (P C). 
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but ifc is oiaimed that if a man wishes to 
*all inherited property, the custom that 
he must give his oo-heirs the option of 
-purchasing it first, whether the property 
is joint undivided property or partitioned 
estate, still exists, and it is urged that 
such a oustom has not fallen into desue¬ 
tude. The passage in the 1st section of 
the 8th Book of the Manukye beginning 
with the words I have set out above, as 
explained by the passages in the diffe¬ 
rent Dhammathats but especially that of 
the Winioohya Pakasani, seems to me to 
support the contention that the Buddh¬ 
ist Law in the Dhammathats is as clai¬ 
med. It should be noted that the 1st 
section of the 8th Book of the Manukye 
makes “ Myethe ” and “ Myeshin ” lands 
inolude all sorts of inherited lands. The 
words of the section are no doubt 
involved, but the passage I have referred 
to above seems to me to give co-heirs a 
right of pre-emption and this is the 
more apparent when the words are 
compared with the passages from 
the other Dhammathats. There is 
no indication that I can see that the right 
is confined to undivided estate, indeed 
the indications are the other way. Each 
and every relative is to be asked and the 
right is extended to a purchase by the 
heirs of the original seller from the heirs 
of the original buyer. As regards the 
custom having fallen into desuetude, the 
oase of Ma Ngwe v. Lu Bu (2) is one re¬ 
lating to partitioned estate. It is not 
<iuifce dear whether the case of Maung 
Shwe Nyun v. Ma So (3) applied to 
partitioned estate. But in all probabi¬ 
lity it did. That of Naga Tin v. Shwe 
On (4) dearly refers to partitioned estate. 
As far as my knowledge of the custom 
gOBB (and I have been in the province 
dnoe 1883, being an administrative officer 
up to 1906), I have beard of the custom 
from time to time and though I cannot 
give specific instances where it has been 
applied to partitioned estates other than 
judicial decisions, I have certainly had 
the impression that it is not confined to 
the case of undivided anoestral property, 
and the desire to keep the property in 
the family is widespread and acted on by 
the Burman BuddhiatB. I would, there¬ 
fore, bold that the fact that inherited 
property has been the subject of par¬ 
tition, should uot operate to prevent it 
being .subject to the right claimed. The 
word "ancestral” used in connection with 
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the right seems to be a misnomer: for 
word "ancestral” should be substituted 
the word "inherited". It was also al¬ 
lowed at the hearing that the head-note 
to the case of Ma Ngwe v. Lu Bu (2) is 
too wide in declaring tliat a sale to a 
stranger without the offer first being 
made to co-heirs is invalid. 

This appears to be the oase. The sale is 
only voidable at the option of co-heirs 
as long as they object to the sale within 
a reasonable time and offer to pay and 
pay the price for which the property has 
changed hands. Otherwise the sale is 
valid and cannot be impugned. The 
provision that the right must be claimed 
promptly and without unreasonable de¬ 
lay is the great safeguard 'against injus¬ 
tice and the abuse of it. The question 
of what persons should be included 
under the term "co-heirs” as possessing 
the right, remains for consideration and 
is not an easy one to decide generally, 
but for the purpose of this reference, it 
is not a difficult one. In the present 
case wo are only concerned with persons 
who have jointly divided ancestral pro¬ 
perty. As regards the point whether 
the right should be extended to trees as 
well as land, considering that trees are 
permanently attached to the land I think 
it reasonable and convenient to hold that 
if the right exists at all, it should alse ex¬ 
tend to trees. I would, therefore, answer 
the reference as follows : In the case of in¬ 
herited land Inclusive of trees permanently 
attached to the land, a joint inheritor of 
such property has a right of pre-emption in 
respect of suoh inherited property in the 
event of one of the joint inheritors de¬ 
siring to sell his share of suoh property 
or such part of the inherited property as 
he has obtained possession of, in whole 
or in part and whether it is joint, un¬ 
divided or partitioned estate, but in the 
event of a sale having taken place, such 
right must be asserted promptly and 
within a reasonable time or it is lost for 
ever. In asserting such a right against 
a buyer, the sum offered must be the 
sura whioh the land has cost him. 

Ormond, J.—The question referred 
is: Have the co-heirs who take part in 
the partition of immovable inherited 
property, a right of pre-emption as re¬ 
gards such property after the partition 
has been effected? From the case sub¬ 
mitted, it is clear that the question re¬ 
fers to the right of pre-emption in res 
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pact of a sale by a co-heir and does not 
refer to a sale by a purchaser from a co¬ 
heir. It is admitted that in respect of 
a sale by a purchaser from a co-heir any 
right of pre-emption would not now be 
recognised. In 1877 Mr. Standford, the 
Judicial Commissioner of Lower Burma, 
in Ma Ngive v. Lu Bu (2) held that an¬ 
cestral immovable property that had been 
partitioned, was liable to the right of 
pre-emption in the same manner as if it 
had not been partitioned. In 1901 Mr. 
Justice Fox in Shwe Ke v. ThaHla Aung 

(1) held that there was no right of pre¬ 
emption after partition. Ma Ngioe’s case 

(2) was not cited but, the case upon 
which it was based, viz. Nga Myaing 
v. Mi Baw (5), was cited. 

In 1905 Hartnoll.in J., MoThiv. Tha 
Kioe (11) followed the decision in Ma 
Ngive’s case (2) and held that where a 
widow after partition sold her share to 
a stranger, her son had the right of pre¬ 
emption as to the whole. Ma Ngwe’s 
case (2) has bean referred to apparently 
with approval in (obiter dicta), in other 
cases, but Mo Thi’s case (ll) is the only 
reported case that I can find in Lower 
Burma [besides Ma Ngwe’s case (2)] in 
which it has been actually held that 
there is a right of pre-emption in respect 
of partitioned inherited property. 

In Upper Burma, Ma Ngwe’s case (2) 
has been followed by Mr. White, Judi¬ 
cial Commissioner, in Maung Shwe Nyun 
v. Ma So (3) and by Mr. Shaw in 1906 
in Nga Tiny. Shwe On (4), who disregar¬ 
ded the decision in Shwe Eik Ke’s case 
(l) because Ma Ngwe’s case (2) had not 
been considered. In Nga Tin’s case (4), 
it was held that where three sons inher¬ 
ited property which was partitioned and 
two of them sold their portions to a 
stranger, tha widow of the other son had 
a right of pre-emption. The fact that 
the widow had a son who was a grand¬ 
son of the father of the three sons is 
mentioned, but it does not affect the 
principle of the decision. In the case 
of Maung La Dok v. Ma Po (12) (which 
related to the sale of an undivided share), 
Mr. White held that the fact that por¬ 
tions of the estate had been previously 
sold to strangers without protest, did 
not affect the right of pre-emption in 
respect of subsequent sales. From these 
decisions, it would seem that if, say, 

11. (1907-8) iLBB 123. 
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three sons inherited property, one of 
whom died leaving only a widow who 
married again and then died, this second 
husband would have the right of pre¬ 
emption in the case of a sale by either 
of the other two sons, although he is in 
no way connected with the family and 
although he or his deceased wife or her 
former husband may have sold to a 
stranger the whole or part of the former 
husband’s partitioned share in the an¬ 
cestral property; and this clog is put 
upon the free transfer of land because of 
the principle enunciated by Mr. Sand- 
ford in Ma Ngwe’s case (2) of maintain¬ 
ing intact the family estate. And if 
a Burman who has inherited land wishes 
after partition to soil his land, he mustr 
either obtain the consent of all those 
who inherited other lands from the same 
previous owner and their successors by 
inheritance and the prospective heirs of' 
these persons, or the purchaser takes the 
land subject to the right of pre-emption 
in any of these persons. Mr. Sandford 
at p. 77 says, 

“Although I am unwilling to extended this 
doctrine of pre-emption beyond its strict limits,, 
yet I cannot see my way to disallow the 'appel¬ 
lant’s argument.” 

His reasoning is confused, for he- 
speaks of land sold by an original owner 
as 

“once ancestral and separated from the family 
estate by the sale to the purchaser from the- 
original owner,”* 

If property once ancestral had become 
separated from the family estate by a 
sale to a stranger, the vendor must have 
been, not the original owner, but an heir, 
and the property sold must have been 
partitioned. But if co-heirs have a 
right of pre-emption after partition, they 
had the right at the time of the sale to 
the stranger. The ‘ratio decidendi’ in 
Ma Ngwe’s case (2) is as follows: a pur¬ 
chaser, if he wishes to sell, must offer 
the land to the heirs of the original 
owner; an heir after partition is in the 
position of a purchaser; therefore, if he 
wishes to sell, he must offer it to the 
heirs of the last owner, i. e., to his co¬ 
heirs. But it is only the purchaser 
from an original owner that has to offer 
the land to the‘successor’or ‘descendants’ 
of his vendor, if he wishes to sell. The 
purchaser from a derivative owner, takes 
the land outright and free from any 
right of redemption which would show* 
I think, that he takes it free from any 
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right of pre-emption. It oannob be held, 
therefore, by analogy that an heir, if he 
wishes to sell his partitioned share of 
inherited land, is under a duty to offer 
it first to his co-heirs. The texts upon 
which Mr. Sandford bases his deoision 
have not been discussed in later deci¬ 
sions, but in my opinion they show, as 
regards ‘Myeshin’ land, with whioh alone 
we have to deal, that it is only the 
purchaser from an original owner 
that haB to offer the land (if he wishes 
to sell to the suooessor or descendants 
of the original owner: and that in all 
other oases (whioh would include a sale 
by an heir after partitions) the pur¬ 
chaser has a full right to the land. The 
texts relied on by Mr. Sandford are the 
36th seotion of the 7th Book of the 
Manukye Dhammathat, the 1st seotion 
of the 8th Book and passages from the 
Mann Wunnana and Manu Thara Shwe 
Myin Dhammathata. They are sat out 
in Nga Myaing v. Mi Baw (5). 

I have had the first section of the 8th 
Book translated as literally as possible 
and the following is an epitome, so far 
as the section affects the question before 
us, whioh I have arranged in paragraphs 
for the sake of convenience: 1. It speci¬ 
fies what are ‘Myethe’ lands and what 
are ‘Myeshin’ lands. ’Myethe’ lands are 
redeemable at any time by the true sons 
or descendants or partner of the former 
owner; though the original grantees sell 
the land outright or mortgage it, they 
have the right to do so. 2. ’Myeshin’ 
lands are of six kinds: (i) inherited lands 
whioh are not Myethe; (ii) lands pur¬ 
chased; (iii) lands obtained on another’s 
going away and abandoning them; (iv) 
lan ^3 obtained by openjocoupation with¬ 
out interruption for ten years; (v) lands 
obtained by clearing the forest and cul¬ 
tivating them and (vi) lands obtained by 
allotment from a public authority, e. g,, 
a Thugy or land measurer, eto. 3. If the 
original owner of ‘Myeshin’ lands of the 
last four descriptions sells them the 
seller or, if he is dead and has left a suc¬ 
cessor, his 'suooesaor' may redeem them 
at the buyer’s death, but not during the 
lifetime of the buyer. 4. As to ‘Myethe’ 
and ‘Myeshin’ lands general! subject 
presumably to what has been stated 
above) if lands are sold outright, the 
buyer has a full right to them, accord¬ 
ing to the terms of his contract of sale 
they are not redeemable by the relations 


or descendants of the original owner. 5. 
If any of the aforesaid lands are to* be 
sold even among relations, let the vendor 
offer the land to every one of his rela¬ 
tions who is an heir. If it is Bold to one 
relative, and another relative having 
previously refused to buy, comes in with¬ 
in a year and wishes to buy, he may j^n 
in the purchase, as they are relatives 
and the sale must be effected as among 
rolativas.” B 

6. If a sale, of land is to he made to 
one having an interest the vendor should 
offer it to all who have an interest: they 
shall decide which of them is to buy and 
the vendor shall not sell to anyone else. 
7. If this paddy land’ has been mort¬ 
gaged to one, all those interested may 
take over the mortgage in equal shares, 
provided they come in within a year if 
the mortgage was made openly. 8. If ‘this 
land’, after having been mortgaged for a 
long time with one, is sold, let all those 
that have an interest buy it outright 
The rules relating to ‘Myethe’ land are 
different to those relating to Myeshin 
land. And a sale by an original owner 
is on a different footing to sale by a 
person who has acquired the land by 
inheritance or by purchase. Thus in the 
case of a sale of ’Myethe’ land, it is re¬ 
deemable at any time by the descen¬ 
dants or by the partner of a former 
owner unless it was sold by the original 
grantee. In the case of a sale of ’Myeshin’ 
land by a person who had obtained it as 
an original owner in any of the following 
ways, viz., on another’s going away and 
abandoning it, by open occupation with¬ 
out interruption for ten years, by clear¬ 
ing the forest and cultivating it, or by 
allotment from a publio authority the 
land is redeemable by the vendor or by 
his successor at the buyer’s death. And 
in all other cases (para. 4 above) the buyer 
has a full right to them. In the present 
oase we are dealing with a sale of 
Myeshin’ land which the vendor obtain¬ 
ed by inheritance. The first part of the 
above seotion represented by the first four 

(paragraphs above) deals with the right of 

redemption and not with the right of pre¬ 
emption. The right of redemption is 0 f 
course, different to the right of pra.emp 
tion it is a right to buy baok the land at 
the original price though the owner may 
not wish to sell it. Bu£ this part of the 
section throws some light on the law of 
pre-emption; for the original owner or 
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his successor, having the right of re- The second case (para 6) deals with 
demption at the purchaser’s death, would the sale of a partial interest in land; the 
naturally have the right of pre-emption seller is directed to offer it to all the 
in respect of a sale by the purchaser in others who are interested in the land, and 
his life-time. Tno latter right would be they are to decide who is to buy; if the 
merely a corollary of the first. And the seller refuses to sell to their nominee, he 
passage from the Manu Wunnana reads is expressly precluded from selling to 
as if the right of pre-emption during another. This provision would apply to 
the purchaser’s life-time is dependent joint owners, i. e., co heirs before parti- 
upon or is derived from the right of re- tion; and it is, I think the ground for 
demption after his death. Both this ths rule of pre emption in respect of a 
passage and S. 36 of the Seventh sale by an heir before partition. After 
Book of the Maunkye clearly refer to a partition the former co-heirs cannot be 
contemplated sale by a purchaser from said to bo interested in the shares of the 
an original owner only. The passage other former co-heirs, and therefore this 
from Manu Thara Sh.ve Myin expressly passage would not apply to a sale of 
states that it refers to the law on the partitioned inherited property. An heir 
sale and purchase of ‘Myethe’ land with after partition is virtually in the posi- 
which we are not concerned. tion of a stranger who has purchased 

part of the inherited lands with the con- 
There is therefore nothing in these pas- sent of all those interested in the inheri- 
sagas to 3how that a purchaser of a tance. Ordinarily in a partition one co- 
‘Myeshin’ land from a derivative (i. e., sharer in consideration of giving up his 
not an original), owner, cannot sell to rights over the whole is allotted by the 
whom h9 chooses. It is stated in S. 1 other co-sharers a portion which he is 
that the purchaser of ‘Myeshin’ land to enjoy separately and without inter- 
takes it free from any right of redemption ference by them:—and I see no reason 
during his life-time, if he bought from why this should not be the case in a 
an original owner; and takes it ab3o- partition of inherited property. The 
lutely free from any right of redemption passage from the Vinicohaya Pakasani 
in all other cases. At the time that he Dhammathat cited by Mr. May Oung 
buys it therefore whether from an ori- does not I think throw any light on the 
ginal owner or from a derivative owner, question before us. It merely shows 
(a. g., an heir after partition), there can that where co-beirs have a right of pro¬ 
be no right of pre-emption in any one, emption their right of pre-emption 
for that would be in effect a right of takes precedence of a right of pre¬ 
redemption as against the purchaser at emption in adjoining or neighbour- 
t’ae time of his purchase. If this view is ing owners. The case in support of the 
correct, the first portion of the section right of pre-emption as contended for in 
shows that there was no right of pro- this reference is based upon the passage 
emption as contended for in this case, referred to in para. 5 above:—the passage 
The matter dealt with in para. 5 above is taken as referring only to the case of 
is quite distinct, I think from the matter a sale by an heir of inherited property; 
dealt with in para. 6:—the first deals and because an heir wishing to sell 
with a sale (presumably by a sole owner) ‘even’ to a relation is directed to offer 
to a relation; the seller is directed to the land to every one and all of his rela- 
olfer the land to every one of his rela- tions who are heirs (the word “heirs” is 
tions who is an heir, if the land is sold taken to mean “heirs of the previous 
to a relation, any other relation of the owner”), a general right of pre-emption 
seller (who i3 an heir) may come within is taken to be implied in co-heirs when 
a year and join in the purohase, but an heir is about to sell to a stranger. If 
there is nothing to prohibit the seller this is correct, the right of pre-emption 
from selling to a stranger instead of a would not be in the co-heirs generally, 
relation, if he wishes. The object of but in such of the co-heirs only as were 
this provision is apparently to prevent related to the seller, 
family disputas^^c^jealousies which But the passage expressly applies to a 
might arise 1 J^®^*®^ a Sj*yfts^|kki r Jale of ‘any of the aforesaid lands’ and 
sell to one relation (wLho is an heirB rn^ nn my opinion it applies equally to a sala 
preference ^^^other. ~ by a purchaser as to a sale by an heir 
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If bo 16 i8 clear that the word “amweza- 
ing” must mean the heirs of the seller. 
The word 'relations’ olearly means the 
relations of the seller and grammatically 
the word ‘heirs’ would also mean heirs 
of the seller:—and it has been so oon- 
strued, I think, both by Mr. Sandford in 
Nga Myaing v. Mi Bait) (5) and also by 
Mr. Richardson in his translation of the 
Manukye. It is clear also that neither 
Major Spark in 1860 nor Mr. Sandford 
deduced from this passage any right of 
pre-emption in oo-heirs. If there had 
been a recognised right of pre-emption 
in oo-heirs after partition, it is almost 
impossible to suppose that the compiler 
of S. 1, Oh. 8, when laying down 
directions in the oase of a seller 
to a relation, should not have 
enunciated the rule in a direct manner; 
or that Major Spark in his Code of Bur¬ 
mese Law should not have stated the 
rule of pre-emption as applying to all 
sales of inherited property. The effect 
of the word ‘even’, is, I think, to show 
that the rule there laid down is a special 
rule which is applicable only in the case 
of a sale to a relation. There is nothing 
in this passage to -show that a seller 
(including an heir) may not soil to a 
stranger in preference to a relation or 
heir, if he wishes to do so. For the 
reasons stated above, I do nob think 
there is any right of pre-emption in res¬ 
pect of a sale of inherited land after 
partition and I would answer the ques¬ 
tion referred to us in the negative. 

Twomey, J. —It is only if the right 
of pre-emption by co-heirs is a matter 
relating to inheritance that the Buddhist 
Law forms the rule of decision under 
S. 13, Burma Laws Act. Such a right 
was first authoritatively recognized by 
our Courts in the rulings of Mr. Sand¬ 
ford, Judicial Commissioner, and he 
Beams to have taken for granted that it 
was a matter of inheritance. In all subse¬ 
quent rulings also, the applicability of 
the Buddhist Law has been regarded a3 
beyond dispute. Mr. Hosking, Judical 
Commissioner, in Ebrahiin v. Arasi (7) 
said definitely: 

“The right of pre-emption among Buddhists is 
an incident of the law of inheritance and suc¬ 
cession and cannot be separated from it.” 

' At the hearing of the present reference, 
some arguments were brought forward in 
opposition to this assumption. It was 
contended that a Bale of land by a oo- 


heir is a matter relating not to inher¬ 
itance, but to the transfer of immovable 
property. The same might be said with 
nearly as muoh force of a sale of land by 
a Burmes Buddhist widow. Yet if she 
sells without the consent of her eldest 
son, he has a right tinder the law of 
inheritance to avoid the same as regards 
his 1/4th share. In both oases, the 
matter is primarily one of transferring 
immovable property, but in the one 
case as muoh as the other it may be said 
that the matter also relates to inheri¬ 
tance inasmuch as the transfer can be 
impugned by a oo heir other than the 
transferor. Then, it is pointed out that 
the rules as to pre emption are not found 
in Book 10 of the Manukye which deals 
specially with inheritance, bat in Book 
8, and that the Kinwun Mingyi in com¬ 
piling his Digests of the Dhammathats 
omitted to include any text on the sub¬ 
ject of pre-emption (except in S. 309 of 
the Digest to which I will refer later on). 
No inference can be drawn from the 
fact that the rules in question are in one 
book rather than another. Colonel 
Horace Browne, Commissioner of Pegu, 
pointed out that the Manukye is desti¬ 
tute of all attempts at arrangement, 
resembling other Dhammatha'S in this 
defect: 

"The provisions relating to adoption, for ex 
ample, are found in four or five different parts 
of tho work, those on divorce in a dozen different 
places in juxtaposition with some other uncon¬ 
genial subjects such as, debts or bailments, as if 
the book were simply a collection cf placita of 
different judgments in chronological sequence, 
and not according to the subject-matter of the 
judgments”.* 

Professor Forchammer in the Jardina 
Prize Essay also commented on the 
“variegated appearance” of the Mauukye 
and pointed out that “it does not at¬ 
tempt to arrange the subjec matter or to 
explain or reconcile contradictory pas¬ 
sages.”! As a matter of fact Book 10 is 
clearly not exhaustive, for there are 
further rules for the partition of pro¬ 
perty after the owner’s death in Book 
11. To explain the omission from the 
Inheritance Digest of the rules about 
pre-emption in Manukye, Book 8, and 
the cognate rules in other Dhammathats, 
it may be conjectured that the Kinwun 
Mingyi regarded them as matters relat¬ 
ing to inheritance,,, ani^feu_a secondary 
' * Preface to Manu Wunnana, U. Thet To’s 

Edition, 1878. 

t Jardihe Prize Essay, p. 108. 
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sense and wished to confine his com¬ 
pilation to the texts dealing with the 
partition of property on the owner’s 
death. The reme remark applies to the 
Kinwun Mingyi’s Attathankepa Wunnana, 
the latest of all the Dhammathats which 
contains no reference at all to the sub¬ 
ject of pre-emption. In my opinion the 
view hitherto taken by this Court and 
the Judicial Commissioner’s Court of 
Upper Burma is correct. The right of a 
co-heir as such to demand that another 
co-heir shall sell to him in preference to 
a stranger, is part of his inherited right 
and may properly be classed as a 
matter of inheritance. The law to 
be applied is the Buddhist Law. As 
to what that law is, the following 
passage from Col. Horace Browne’s pre¬ 
face to thejManu Wunnana (U Thet To’s 
Edition printed in 1878) is of interest :— 
The Buddhist Law, properly so-called, is 
contained in the "Pie-ta-gat-thoon-boon” 
(the three baskets) divided into the 
Thoottan, Wie-nee and Abhid-hamma (or 
discourses on discipline and pre-eminent 
truth). Of this, Wie Dee contains many 
passages that are law with regard to the 
religious usages of the people, but the 
rules that govern inheritance, marriage, 
divorce, 6tc., among the laity are con¬ 
tained in totally distinct works known 
generally as the Dhammathat” or -’'the 
Lhammathat of Manu”, which form no 
part of the Buddhist Law. These works 
in fact, as stated before, are more Brah- 
minical than Buddhist, and the term 

Buddhist Law” when applied to them 
is a misnomer. Mr. Justice Irwin also 
dealt with the matter in Thein Ps v. U 
Pet (13) and remarked that the Buddhist 
Law to be administered under S. 13, 
Burma Laws Act, is 

‘‘not the Dhammathats pure and simple but 
on tho contrary that it is a Customary Law or, 
in other words it Is the body of customs observed 
by the Burmese Buddhists, and that the 
Dhammathats form one of the most important 
sources of information about that body of cus¬ 
toms. Further, customs have a tendency to 
change and the texts of a Dhammathat cannot 
be assumed to be a perfectly correct exposition 
of existing customs.” 

In his preface to the Inheritance 
•Digest, the Kinwun Mingyi defines a 
Dhammathat as 

a collection .of rules which are in accordance 

with custom and usage and which are referred to 

in the settlement of disputes relating to persons 
and property.” r 


This is in accordance with Professor 
Eorchammer’s description of the Manu- 
kye as a careful record of the laws, 
usages, customs and habits actually exist¬ 
ing in the dominions of Alompra*. It is 
not necessary to consider how far the 
Dhammathats are of Buddhistic origin. 
The Burmese certainly regard them as 
the chief repository of their personal law 
as Buddhists and they will no doubt 
continue to be the main guide of the 
Courts in deciding matters covered by 
S. 13, BurmaLaws Act, with the reserva¬ 
tion, however, that a rule or a practice 
which is shown to have fallen into 
desuetude will not be enforced. It has 
also been argued that the right of pre¬ 
emption hitherto recognized by the 
Codes has no real basis in the Buddhist 
Law and it is necessary to deal with this 
point at some length. Mr. Sandford’s 
two chief rulings on the subject are Nga 
Myang v. Mi Bail) (5) and Ma Ngwe v. 
Lu Bu (2). In the former, the learned 
Judicial Commissioner held (a) that 
when ancestral land has passed into the’ 
hands of third persons, the heirs of the 
original owner have a right to the first 
offer, should the possessor wish to sell, 
and (b) that one of the co-heirs of an 
ancestral undivided estate, should he 
wish to sell his share, is bound to offer it 
first to his co-heirs. In the second deci¬ 
sion, the application of the rule was ex¬ 
tended to land which has been actually 
partitioned amongst the co-heirs. The 
Judicial Commissioner relied on S. 36 of 
Book 7 and S. 1 of Book 8, Manukye. 
S. 458, Manu Wunnana, and S. 211, 
Manu Thara Shwe Myin*. These Dham¬ 
mathats do not lay down explicitly that 
a man wishing to sell inherited land to 
an outsider must first offer it to his co¬ 
heirs. But S. 36, Book 7, Manukye, 
certainly provides that when a man who 
has bought land wishes to re-sell it, he is 
bound to give the first refusal to the sons 
and grandsons of the original owner. 
Mr. Sandford considered that it would be 
illogical to hold that a member of the 
family is less bound to regard the family 
interest in severing the family estates 
than a stranger. 

Hence his ruling in Ma Ngwe's case 
(2). Though the rule requiring a stranger 

* Jardine Prize Essay, p. 103. 

* See U Thet To’s Editfons of Manu Wunnana 
and Manu Thara Shwe Myin, printed 1878 and 
1879. 


13. (1905-06) 3 LBE 175. 



3915 Mauno Ye Nan 0 v. Aung Myat San (Twomey, J.) Lower Burma 23 


to give the first refusal to the descendants 
of the original owner is memtioned in 
the above oases, the question of validity 
of the rule did not aotually arise as they 
were oases in whioh the seller was a co¬ 
heir. The rule has never been authori¬ 
tatively recognized by our Courts as 
having validity at the present day and 
it is admitted by the learned Counsel id 
the present oase to be no longer part of 
the oustom of the country. However 
explicitly a particular rule may be 
laid dawn in the Dhammathats, it is 
olear, I think, that our CourtB will not 
adopt it if it is admitted on all hands to 
have fallen into desuetude. The rule 
binding strangers being, therefore, no 
longer enforceable, it becomes a question 
whether the rule which Mr. Sandford 
•deduoed from it so as to restriot a co¬ 
heir alienating his share, should not also 
be abrogated. There might be good 
grounds for abrogating it if it depended 
only on S. 36, Ch. 7. But the effect of 
Gh. 8, S. 1, has also to be considered. It 
is true that this section provides no more 
than S. 36, Ch. 7, for the case of a co¬ 
heir selling to a stranger, but it clearly 
curtails a co-heir’s power of alienating 
to another co-heir, by requiring him to 
offer the land first to the general body 
of oo-heirB and to let them decide which 
of them is to buy or whether more than 
one should buy in equal shares. It is 
noteworthy that the law of pre-emption 
based on Ch. 8, S. I, was officially re¬ 
cognised by the British Government in 
1860, when Major Spark’s Code was 
issued in a Government publication 
called ‘'Civil Code of the Province of 
Pegu”. It is described in the preface 
as 

“an attempt to combine into one harmonious 
Code the written law (i. e., as contained in the 
Manukye Dhammathat) with the lex loci or local 
oustom”. 

The preface goes on to say that 

“Experienced natives have been consulted, for¬ 
mer judicial proceedings and precedents have 
been considered, and every endeavour has been 
made to prepare suoh a Code of law as will be 
weloomed by the people and become the standard 
iaw of the Province”. 

Section 97 of Major Spark’s. Code is as 
follows: 

*• -Bale and Right op Pbe-emption. 

t*'H a person wish to sell his share in an un¬ 
divided ancestral estate, he should first offer it 
to all the oo-helrs. They may buy the share 
jointly or each buy his separate portion of the 
^ share, or one may buy in trust for the whole, 
i according as the co-heirs shall dicide amon^ 


themselves; the seller shall have no voioe in the 
decision, and shall not be at liberty to sell his 
share otherwise than they, or a majority of 
them, shall decide”. 

There is a reference to Manukye, Book 
8, S. 1, in the margin as the authority 
on which S. 97 is based. It will be 
noticed that Major Spark’s Code applies 
the rule only to undivided ancestral 
estate. Also it may be noted that S. 97 
is not included in Major Spark’s chapter 
on Inheritance (Ch. 6), but in a chap¬ 
ter headed "Of immovable property" 
(Ch. 7). I mention this matter only as 
showing that shortly after the annexa¬ 
tion of Pegu, the law of pre-emption was 
regarded by the British Authority as 
part of the existing Customary Law.S. 1, 
Oh. 8, of the Manukye begins with a clas¬ 
sification of lands into Myethe (literally 
dead land), and Myeshin (literally live 
land). Myethe lands are those which 
were held as an appanage or emolument 
of some office (e. g., lands attached to 
the office of village headmen, (or by some 
feudal tenure (e. g., lands assigned to a 
company of Boldiers for their subsistence). 
Myeshin lands are all kinds of private 
land. The Myethe lands were impartible, 
descending lineally whether in the male 
line or the female line with the office or 
service in respect of which they were 
allotted and they were not liable to 
partition among the heirs of a deceased 
holder. The distinction between Myethe 
and Myeshin is now of merely historical 
interest. There are still Thugyis' lands 
(headmen’s allotments), but such lands 
are altogether inalienable. In Upper 
Burma they are a species of State land, 
while in Lower Burma they are held by 
the headmen as lessees from Government 
on special conditions. In the present 
case, as in all cases where a right of pre¬ 
emption is claimed, we are concerned 
only with private land which in former 
times would have fallen in the category 
of Myeshin. 

The section deals with two cases in 
which a right of pre-emption is given. 
The first is a case of sale amongst blood 
relations (* * * * ). In suoh a oase the 
land has to be offered to all those of 
kindred ( * * Amyo) with the seller 
who have an interest in the inheritance 
( * * Amwezaing), i. e., the inheritance 
to whioh the land appertains. I think 
the seller’s co-heirs are clearly indicated 
by the term Amyo Amwezaing. If one 
of them has bought while another has 
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refused, the latter can still come in 
within a year and claim an equal share 
(*) in the purchaso. From the con¬ 
cluding words (******* 

* * *) a3 well as the opening 

words cited above, it is clear that the 
seller and the purchaser all belong tc 
the same family. The second case relates 
to transactions between “persons inter¬ 
ested” (* #) The seller cannot sell 

to one of the persons interested without 
first offering to all of them and they are 
to decide amongst themselves which of 
them is to purchase. In this case also 
it seems that the transaction contem¬ 
plated, is between consanguineous rela¬ 
tions, for it is provided that if the seller 
refuses to abide by the decision of the 

persons interested” as to who should 
buy, he must bear all the expenses of 
the resulting litigation and “may not 
plead as an excuse descent from a com¬ 
mon great grandfather. ” * 

The passage “ he may not sell to ano¬ 
ther” (* * *) appears to be me- 

relyan amplification of what precedes. 
By another ” (* •') in this context, 

I understand the writer to mean another 
of the persons interested.” It is not 
equivalent here to *) a stranger. 

I cannot understand the writer’s object 
in stating the second of the two cases, 
for it seems to be already covered by the 
first. Relations interested” are all in¬ 
cluded in relations interested in the 
inheritance.” It is necessary to note that 
according to the Kinwun Mingyi’s palm- 
leaf text in the Bernard Free Library, 
the case which I have referred to a 9 the 
second case does not relate exclusively 
to land but to animate or inanimate pro¬ 
perty. Richardson’s translation cf S. 1, 
Book 8, is incorrect and the translation 
given in Nga Myaing v. Ala Baw (5) 
also contains mistakes. I have prepared 
a fresh translation of the relevant parts 
of the section and append it to this 
judgment. It is remarkable that while 
a co-heir is expressly restricted if he 
proposes to sell to another co-heir, there 
should be no express rule curtailing his 
power of alienation to strangers. The 
explanation is probably that the case of 
a sale among relations is to be taken as 
an extreme case and this conjecture is 
to some extent supported by the occur¬ 
ence of the word (* * even) in the in¬ 
troductory clause. The olaus (* * 

* or “ Common Vncestor” 


* *) means “even amongst blood re¬ 
lations” and Mr. Sandford was, I think, 
justified in inferring that if such a res¬ 
triction is imposed on a co-heir selling 
even to another co-h6ir, the same prin¬ 
ciple should apply with added force 
where he proposes to sell it to a stran¬ 
ger. This seems to be a reasonable and 
equitable construction having regard to 
the want of precision in the Dhamma- 
thats and the elliptical language cf thia 
and many other passages. 

The extracts given in Nga Myaing s 
case (5) from the Manu Wunnana and 
the Manu Thara Shwe Myin are hardly 
relevant, for the actual texts show that 
tbey relate only to Myethe land. It 
may well have been the policy of the 
ministers and others who compiled the 
Dhammathats to give special facilities 
for pre-emption in the case of Myethe 
lands which formed the means of sub¬ 
sistence of large classes of State servants.. 
Moreover, these texts do not touch the 
case with which we are immediately, 
concerned, namely that of a co-heir sel¬ 
ling his property to an outsider. The 
Wannana text relates to the case of an 
outside purchaser’s ohildren who desire 
to re-sell the land. The Thara Shwe 
Myin deals with the right of redemption 
from the outside purchaser by the child¬ 
ren of the original owner, a right 
which admittedly does not exist at the 
present day. S. 93* of the Winicchaya 
Pakasani is relied upon by Mr. May 
Oung as supporting the view taken in 
Mr. Sandford’a rulinga, But no great 
weight can be attached to it. It provi¬ 
des in general terms that if land is to 
be sold, the co-heirs (* * * *) 

should be preferred as puchasers to 
neighbouring house-holders and land- 
owners. But it lays down no procedure 
for pre-emption like the procedure in 
the Manukye, Book 8, S. 1, and it reads 
more like a moral precept than a posi¬ 
tive rule of law. 

The only other authority cited at the 
hearing is S. 309 of the Inheritance 
Digest, which gives an abstract of 
Manukye, Book _ 10, S. 56, and of 
the cognate texts in other Dhammathats. 
The texts in S. 309, provide that when a 
childless husband and wife die one after 
the other, i. e. at a considerable interval, 
certain distant relatives of the last to 
die shall inherit the whole of the joint- 

* U Thet To’s Edition 1880. 
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estate, but the relatives of the first to 
die are given a right of pre-emption as 
regards his^or her hereditary property. 
The words "hereditary property” in the 
English translation of the Manukye, 
S. 56, corresponds to the expression 
( * *) in the Burmese and the sam8 


expression ooours in the Dhamma and 
Amweban extracts, while the Dayajja 
uses the form (* * *). From the use 
of the word (* *) (meaning in the con¬ 

text line of succession”), I think, that 
the hereditary property referred to here 
is the impartible property whioh des¬ 
cends from father to son as an appanage 
or emolument of office, cf. texts in S. 30, 
of the Digest. In the case of land this 


would of course, be Myethe. It may, 
therefore, be inferred that the right of 
pre-emption apoken of in S. 309, applies 
only toMyothe, and as already remarked 


we are not now concerned with rights of 


pre-emption whioh existed in respeot of 
such land. 


It may be said, therefore, to sum up 
this branch of the matter, that the 
Manukye, Book 8, S. 1, is the only text 
which furnishes substantial basis for 
Mr. Sandford’s rulings about pre-emption 
so far as Myeshin lands, i. e., ordinary 
heritable and transferable lands, are 
concerned. But looking to the pre¬ 
eminent authority of the Manukye, I 
think the Courts should continue to 
recognize the right as an integral part of 
the Buddhist Law of inheritance. It has 
been urged that the custom is archaic 
and that it is unsuited to the present 
order of society. It is archaic in the 
sense that it is of ancient origin, but 
there is no reason to hold that it has 
become obsolete. With reasonable limi¬ 
tations, the custom should not operate 
as a serious dog on transfers of land, 
and in any case we cannot reject it 
merely on this ground if it is found to 
be an integral part of the Buddhist Law. 
Touching the origin of the right I doubt 
whether it is derived from the alleged 
desire to keep the family estate in the 
possession of the family (except perhaps 
in the case of Myethe lands). The ordi¬ 
nary rules of inheritance in the Dhamma- 
thats do not specially favour the con¬ 
centration of land in the same family. 
They provide for the partition of the 
estate among sons and daughters on the 
\deftth?otf their parents. Each son who 
Carries, starts a new household of bis 


own and the married daughters leav® 
their original family altogether and be¬ 
come merged in the families of their 
husbands, taking their shares of the land 
with them. And so the family estate 
in the ordinary course is broken up. It 
Beems more likely, therefore, that the 
rules a3 to pre-emption and the rules 
(now admittedly obsolete) relating to ,<J ' 
purchase by relatives of the original^ 
seller were founded on a general equitable 
notion that members of the original 
owner’s family ought to he preferred to 
mere strangers. The wording of 8. 93, 
Winicchaya Pakasani, gives colour to 
this view: 

“This man is our kith and kin, this land is 
the land of our family. If he desires to sell he 
should sell to us (rather than to strangers.)” 

Or it may be that the law of pre¬ 
emption was taken bodily from the 
Hindus and incorporated in the Dhamma- 
thafc3 without any distinct perception of 
its object or effect. Turning now to the 
particular question raised in Parlett, J’s 
order of reference, I think the decision 
must depend on the construction of the 
Manukye, Book 8, S. 1. Mr. Sandford’3 
ruling in Nga Myaing's case (5) ad¬ 
mittedly goes too far in recognizing the 
archaic rule in Book 7, S. 36, as existing 
law and we have to decide whether he 


went too far also in Ma Ngrve's case (2), 
in rocognizing a right of pre-emption ns 
regards family property after it has been 
partitioned among the co-heirs. Mr. 
S-.ndford cited no express authority for 
this decision. Ho appears to have thought 
that the right of a member of the family 
to re purchase land that was formerly 
part of the family estate was a necessary 
corollary of the now obsolete rulo re¬ 
quiring a stranger who wishes to re sell 
to give the first refusal to members of the 
former owner’s family. In Since Eik 
Ee v. Tha Hla Aung (l), Fox, j., re'erg 
only to Ngx Myaing's case (5) and does 
not mention Mr. SandforcVs ruling in 
Ma Nagwes case (2) at all. He held that: 

“upon tho division of the property amougst the 
children of the plaintiff’s grand-parents each 
child toak the particular lot or lots which fell to 
him or her free from all obligations as regards 
pre-emption, and a fortiori the descendants cf 
each child also to5k the lot or lots which devolved 
on each of them respectively free from such obli¬ 
gation.” 

But it was nob necessary to go to this 
length in Shwe Eik Ke’s case (I), for the 
plaintiff was not a co-heir with the de. 
fendants and had no right of pre-emption 
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even according to the principles deduced 
by Mr. Sandford. The subject was again 
discussed in the Upper Burma Judicial 
Commissioner’s judgment in Nga Tin v. 
Shwe On (4). Mr. Shwe dissented from 
the decision in Shwe Eik Kes case (l) 
and decided that the Dhammathats con¬ 
tain provisions which give a right of pre- 
fk-ption to co heirs in respect of divided 
, s well as undivided property. The 
/earned Judicial Commissioner did not 
mention the portions of the Dhamma¬ 
thats on which he relied as establishing 
this proposition. The only texts refer¬ 
red to in the judgment are those abstrac¬ 
ted in S. 309 of the Digest and as re¬ 
marked above, these texts contain in¬ 
ternal evidence that the right of pre¬ 
emption which they give, relates only to 
impartible property falling under the 
heading of Myethe. For pre-emption as 
regards Myeshin land, we have to fall 
back on the Manukyo, Book 8, S. 1. The 
persons who are given the right in that 
section are all those of the same family 
“interested (or concerned) in the inheri¬ 
tance.” (* * * * * * ♦). I would trans¬ 
late these words compendiously by the 
English term “co-heirs.” It would in¬ 
clude all the relations of tha seller who 
have inherited the prcperty- jointiy with 
him from a common ancestor. Ordinarily 
each co-heir has an interest in the 
common inheritance until the separate 
shares are ascertained and distributed, 
bub once he has acquired his individual 
share, his interest in the rest of the 
inheritance is at an end. It might pos¬ 
sibly be held that the words of the 
Dhammathat are not inconsistent with 
the survival after partition of a contin¬ 
gent interest in the other co-heirs’ shares 
limited to the exercise of the right of 
pre-emption in case of sale. But this 
would certainly be a strained interpre¬ 
tation, and I am not prepared to say that 
we should be justified in acting upon 
such a very slender basis. As noted 
above, the rule as embodied in Major 
Spark’s Code, applies only to undivided 
property. In Ma Ngwe's case (2) Mr. 
Sandford extended tha rule to partitioned 
property, because under tha Dhamma¬ 
thats a stranger who has obtained pos¬ 
session of land by purchase was bound 
when re-selling it to offer it first to the 
original owner's heirs, and because it 
seemed illogical to apply a different rule 
to a co-heir selling land which ha had 


acquired by partition. He thought that 
the principle of the rule, 'namely the 
maintenance intact of a family estate 
applied equally to both cases. But the 
rule requiring a purchaser of land who 
re-sells to offer it first to the original 
owner’s heirs is admittedly obsolete and 
was probably obsolete at the time of Mr. 
Sandford’s judgment. Also I have men¬ 
tioned some reasons for thinking that 
the supposed principle—the maintenance 
intact of the family estate—has no real 
existence. In the absence of any clear 
authority to the contrary in the Dhamma¬ 
thats, I think it should be held that a 
co-heir on partition acquires his indivi¬ 
dual share free from any obligation as 
regards pre-emption. I would therefore 
answer Parlett’s reference in the nega¬ 
tive. As the existence of any right of 
pre-emption has been questioned in this 
case, it appears desirable to lay down 
explicitly the extent to which the Courts 
can recognize such a right. Premising 
that it applies only to undivided in¬ 
herited lands, I would deduce from the 
Manukye that it is exercisable by the co¬ 
heirs collectively. The following remarks 
of the Judicial Commissioner, Upper 
Burma, (Mr. Thirkell White) on this 
point appear to me to express the inten¬ 
tion of the Manukye correotly: 

"The law does not expressly allow one of 
several co-heirs to require a proposed sale of land 
lo be made to him individually. The offer has 
to be made to the co-heirs and they must decide 
among themselves whether they or any of them 
will exercise the right; if they cannot agree, 
apparently the owner would be free to sell as 
he thinks fit. But no doubt one. of several 
co-heirs can sue to set aside a sale to a stranger 
and to enforce the right to preempt, making all 
the other co-heirs parties to the suit Maung\Shwe 
Nyun v. Ma So (3).” 

I would deduoe further that the right 
can be enforced only against the person 
who inherited the land jointly with the 
claimants, that it lapses on his death and 
that his heirs take the land free from all 
obligation as regards pre-emption. The 
persons who can claim pre-emption are 
the surviving joint inheritors and the 
heirs of any who have died. The right 
must be asserted promptly and the full 
prioe paid by the purchaser must be 
tendered. A sale to an outsider is not 
invalid ab initio; it is valid and holds 
good unless avoided by the oo-heirs in 
the exeroise of their right of pre emption 
as above. 


1815 MATJHG Ye Nan 0 v. Aung Myat San (Twomey, J.) Lower Burma 27 


J Reference answered in the negative. 
Appendix to Twomey J.'s, judgment. 

{Translation op Relevant Passages 
From Manukye, Book 8, S. 1.) 

Exoellenb ruler, lands are of two kinds 
ftBiregards rights of ownership in them viz. 
Myofche^i. e.. dead lands) and Myeshin) 
(i. e, live lands.) Myethe lands are sol¬ 
diers’ lands, lands given to companies of 
soldiers, lands aliottedjwithdefinite boun¬ 
daries by the monarch for the subsis¬ 
tence of headmen, governors, land mea¬ 
surers, forest officers, olerks and other 
officials, lands worked and enjoyed by 
superior officials and descending lineally 
from father to son for many generations. 
Myeshin lands are lands other than the 
Aforesaid Myethe lands. They oomprise 
ancestral landB obtained by inheritance, 
lands obtained on the former occupier 
running away, land which has been wor¬ 
ked openly and without interference for 
ten years, (waste) land obtained by clear¬ 
ing the jungle, land allotted (lit. giv¬ 
en) by revenue officials, land measurers 
or superior officials. Thus it is said as 
regards land allotted by revenue officials, 
land measurers or superior officials, land 
worked without the (former) owner’s 
interference, land worked after clearing 
the jungle, if the owner of any such land 
sell-it outright, let nthe buyer have the 
right* to work and enjoy it. During the 
seller's life-time he shall not redeem. If 
however the buyer dies in the seller’s 
life-time the seller may redeem. If the 
seller has died (i. e., before the buyer) 
and there is an office-bearer (* * *) let 
him redeem if he wantB to (i. e., after the 
buyers’B death.) 

* * * * * * 

Excellent ruler, as regards the afore¬ 
said Myethe and Myeshin lands, even if 
(the claimants are) parents, grand¬ 
parents, relations, children, grandchild¬ 
ren, great-grandohildren, brothers or 
sisters, they shall not ‘redeem any such 
land. If the land has been sold out¬ 
right, let it be owned (by the buyer.) 
Although (the claimants are) truly with¬ 
in the seven degrees of kindred or sons 
or grandsons, they shall not redeem the 
land. As it has been sold, so 'let it be 
owned. 

, If there be a sale of (any of) the afore¬ 
said lands even among relations (* * *) 
let every one of the related oo-heirs 
m(* * * *) be asked. Whichever says 

the will nob buy, let him remain. Which¬ 


ever sayB he will buy, let him buy. If 
any of the relations who on being asked, 
said he would not buy, says after an¬ 
other (of the related co-heirs) has 
bought, "let me share equally in the 
purohase”—if a year has elapsed since 
the time of buying and working (the lahd) 
let onlyltbe person who originally bought 
own (the land.) Owing to the delay lot 
the person who said ho 'would not buy 
have no claim to share in the purchase. 
If only a day or a month has elapsed, 
sinc9 the buying and selling and one of 
the related oo-heirs says “I said formerly 
that I would not buy. Now I will buy” 
the person who has bought shall not re¬ 
fuse to sell on the ground that there was 
formerly a public refusal to buy. (The 
two parties) are relations ; let those 
concerned buy and sell as becomes rela¬ 
tions. 

A person interested (* * *) is about to 
sell animate or inanimate property* 
and be says to all those who are in¬ 
terested: “Please buy. I am in debt 
and have to pay up.” If there i3 to be a 
purchase (in such circumstances) let all 
who are interested purohase in equal 
shares. Otherwise if one should say: "It 
is well to sell to me alone, I alone should 
buy,” let the purchasers decide among 
themselves who should buy and who 
should not buy. He (i. e. Buch an in¬ 
dividual claimant) shall not address him¬ 
self to the seller. Otherwise if there is 
a sale to one only (of those interested) 
without the knowledge of the others, the 
seller is at fault. (In such a case) the 
buyer having been ejected, let them (i. e. 
all thoae interested) decide whether he 
should buy or not, and let the seller take 
back his own. Let (those interested) 
decide who should buy and let there be a 
sale according to their decision. If 
the Bailor then say he will sell (i. e., 
to the preson so selected) and a law suit 
follows, let him bear the costs. Let him 
net sell to another. As to the costs, he 
shall not plead descent from a common 
ancestor, let him pay them. 

K.N./R.K. Order accordingly. 

’The words “animate or inanimate property” 
(* * • • * ) do not occur in Richardson’s 

text. These words, however, are in the Kinwun 
Mingyl’s palm leaf copy of Manukye which ia 
probably authentic. 
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Young, J. 

Mg. Tha Hla - Appellant 

v. 

Mokhlas Respondent. 

Second Appeal No. 259 of 1913, De¬ 
cided on 16th August 1915. 

(a) Malicious prosecution—Damages—Suit 
for—Plaintiff must first prove that he was 
innocent. 

In an action for malicious prosecution, the 
plaintiff has to prove first that ha was innocent 
and that his innocence was pronounced by th9 
Tribunal before which the accusation was made. 

[P28C2] 

(b) Malicious prosecution — Damages — 
Measure of -Existence of doubt about inno¬ 
cence of plaintiff — Absence of reasonable 
and probable cause cannot be said to have 
been proved. 

A mau is not to be mulct'd in damages merely 
because he fails to prove another’s guilt, nor is a 
man to receive compensation merely because 
thero is a reasonable doubt afcrut his guilt: if 
there is any doubt about his innocence, he fails 
to prove the absence of reasonable and probable 
came # [P 28 C 2] 

\ c > Malicious prosecution—Damages—Suit 
for—Reasonable doubt as to guilt—Principle 
—Duty of Court. 

A man is acquitted in a criminal case if there 
is a reasonable doubt as to hie guilt, but a civil 
Court will not award him compensation in a 
subsequent suit for damages for malicious pro¬ 
secution unless it has not only itself no rea-.on- 
able doubt as to his innocence but considers the 
prosecutor either had, or should as a reasonable 
min have had, none either. [P 29 C 1] 

Sin Hla Aung—ior Appellant. 

J. H. Lambert —for Respondent. 

Judgment—This is asuit brought by 
a revenue surveyor named, Mg. Tha Hla, 
against one Mokhlas for damages for an 
alleged malioious prosecution, in which 
Mokhlas charged Mg. Tha Hla under 
S. 151, I. P. 0., with taking from him a 
bribe of Rs. 15. The complaint was dis¬ 
missed and characterised as false and 
malicious. Mg Tha Hla then prosecuted 
Mokhlas under S. 211, I. P. C., for 
bringing a false charge against him. In 
ijhis he in his turn was unsuccessful. Ha 
then brought the present suit in which 
he succeeded in the Court of first instance 
but failed in first appeal. Ho now ap¬ 
peals to this Court. I may say at once 
that I agree with the decision of the 
lower appellate Court. It is one of those 
almost hopeless cases in which a person 
of ordinary common sense should have 
realised that any further attempt to 
vindicate his honour than that afforded 
by his acquittal, was under the circum¬ 
stances doomed to failure. He (Mg. Tha 
Hla) who was admittedly within a mile 


or two of the defendant on the day on 
which he was charged with having ex¬ 
torted a bribe from him, completely 
failed to show where he was at the time 
when he was alleged to have committed 
the offence. One of his witnesses knows 
nothing of his movements after 8 o’clock 
in the morning, the other commences 
bis story at a time when the plaintiff 
might well have been to the defendant 
and returned. 

The defendant’s witnesses were not 
materially shaken by cross-examination. 
The defendant, it is true, delayed in 
bringing the charge, and it is very pro¬ 
bable that in bringing it he was actuated 
by malice, but it need hardly be said 
that this is very poor evidence that the 
charge was false, and that, however 
malicious a charge may be, the Court 
must convict if satisfied of its truth. As 
a fact, the charge of taking a bribe was 
found to be unproved; the complaint 
against the plaintiff was dismissed and 
was classified false and malicious. But 
in these criminal proceedings Mokhlas 
had to prove that Mg. Tha Hla had ac¬ 
tually taken a bribe; in the civil pro¬ 
ceedings brought by Mg. Tha Hla, Mg. 
Tha Hla had to prove his innocence: vide 
per Brown, L. J., in Abrath v. North 
Eastern By. Company (l), a decision 
confirmed by the House of Lords in Abrath 
v. North Eastern Bailway Company (2) 
and in which that learned Judge re¬ 
marked: 

“In an action for malicious prosecution, the 
plaintiff has io prove, first, that he was innocent 
and tha.t his innocence was pronounced by the 
Tribunal before which the accusation was made,” 

It may be at once admitted that the 
dictum as to its being necessary for the 
plaintiff to prove his innocence was not 
necessary for the decision of the oase, 
that the exact point seems never to have 
been actually judicially decided in 
England: vide Halsbury’s Laws of 
England, but it has been so decided in 
India: vide Nalliappa Goundan v. 
Kailappa Goundan { 3), and I agree with 
the decision. A man is not to be mulcted 
in damages merely because he fails to 
prove another’s guilt; and a man is not 
to receive compensation merely because 
there is a reasonable doubt about his 
guilt. Usually speaking, if there is any 
doubt about his innocen ce, he will fail 

1. (1883) 11 Q B D 440. 

2. (1886) 11 A C 217. 

3. (1901) 24 Mad 69. 
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to prove the second essential ingredient 
to snooesB, namely, the absence of rea- 
sonable and probable cause, whioh is 
perhaps the reason why the point has 
never apparently been aotually decided 
in England where the reported oases do 
not appear to have been based on the 
direct testimony of the prosecutor, but 
upon information given to him, and the 
question has been whether the prosecutor 
believed this information and whether 
he was justified in doing so. Unless the 
plaintiff can prove either that the de¬ 
fendant did not believe theinformabion on 
which he launched his prosecution or that 
if he believed it, he ought not to have 
to dons so, and in so doing did what a 
reasonable man would have not done, he 
will fail if there is however at the close 
of the case, any doubt in the mind of the 
Court not only as to the acquittal but as 
to his actual innocence. It is difficult to 
to see how a Court can find a man had no 
reason to believe evidence which leaves 
the Court itself doubtful. There are, 
however, cases where as here the prosecu¬ 
tion, to adopt Brown, L. J.’swords, must 
know whether his story is false or true, 
and where, if the accused is innocent, th9 
prosecutor must be telling a falsehood 
and there must be want of reasonable 
and probable cause. 

This was the line adopted by the ap¬ 
pellant’s counsel before this Court. He 
argued that Mokhlas himself professed 
to have given the bribe and that, there¬ 
fore, as Mg. Tha Hla was acquitted on 
the oharge of having received a bribe the 
accusation was not only false but false 
to Mokhlas’ own knowledge, or at any 
rate that it was for him (Mokhlas) in the 
events that had happened to prove that 
the deoision was wrong and that Mg. Tha 
Hla had really taken the bribe, a shifting 
of the onus which would obviously lead 
to his client’s victory. The reasoning, 
however, sesms to me fallacious. A man 
is acquitted in a criminal case if there is 
a reasonable doubt as to his guilt, but a 
civil Court will not award him compen¬ 
sation in a subsequent suit for malicious 
proseoution unless it has not only itself 
nb reasonable doubt as to his innocence, 
bub considers that the prosecutor either 
had, or should as a reasonable man have 
had, none either. If the plaintiff had 
either been able to account for his own 
movements on the day in question or so 
shatter by his cross-examination the 


defendant’s witnesses as to leave no 
doubt that their story was false he 
would have won, but he has failed in do¬ 
ing so and having failed, though I dare 
say that it is through no fault of hisowu, 
I cannot hold that he has proved bid 
oase, though I desire to say that the 
evideuoe leaves me without a doubt that 
Mokhlas entirely failed to substantiate 
his oharge aud that the verdict of nob 
guilty was absolutely correct. I also 
desire to say that the learned Judge of 
the District Court erred in nob consider¬ 
ing the evidence brought before him. He 
virtually treated the acquittal of Mokhlas 
on the oharge under S. 211, I. P. 0., as 
decisive of the present case. I must 
doubt whether the judgment was even 
evidence. A fortiori he erred in criticis¬ 
ing the reasoning of the Magistrates who 
tried the two casos and in hinting that 
they were biassed, when he was not 
exercising appellate jurisdiction over 
them. I desire to say that I have read 
the report of the one Magistrate and 
the judgment of the other in the two 
cases and consider that each dealt with 
the case carefully and that the criticisms 
are in my opinion unjustified. It is ob¬ 
viously a case when neither litigant 
could prove that the other was guilty. 
The appeal U dismissed with costs. 

k.n./r.k. Appeal dismissed . 
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Ormond and Twomey, JJ. 

First Grade Pleader, Rangoon —Res¬ 
pondent In the matter of 

Civil Misc. Appln. No. 62 of 1914, 
Decided on 26bh August 1915. 

Legal Practitioners Act (1879), S. 13— 
Pleader accepting fees for whole case and 
refusing to appear unless he is paid more fs 
guilty of professional misconduct. 

Where an Advocate receives instructions from 
his lay client or his friends, it is incumbent on 
him to see that the terms of his engagement are 
clear and are understood by his client; and in 
the absence of a special contract to the contrary, 
the fee should be presumed to have been taken 
for the whole case. It is desirable that an Advo¬ 
cate should take a note in writing from tho per¬ 
son paying the fee of the terms of the engage¬ 
ment and should make a similar note on the 
receipt for fee (given by him. [P 3 * Q 

Where a case takes more hearings than anti¬ 
cipated by an (Advocate at the time of his en¬ 
gagement and he'ref uses to appear in the case 
unless he is paid a further fee he i? guilty of 
professional misconduct. [p 31 q 2 ] 

Ormond, J.— The respondent 1 a first 
Grade Pleader of this Court, is charged 
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•with professional misconduct, the charge 
being that ha having received from the 
complainant sums aggregating to Rupees 
1,150 as fees for defending Maung Ok 
Gyi and Ha San Me in a criminal case 
before the Senior Magistrate, Mandalay, 
after appearing on two occasions when 
the case was not heard, failed without 
any good cause to make further appear¬ 
ance on behalf of his clients or to make 
proper arrangements for the conduct of 
their defence by another Advocate. 

The petitioner, Po Tin, is the brother- 
in-law of Ok Gyi and the husband of Ma 
San Me. His case is that on 7th Septem¬ 
ber he engaged the respondent to defend 
Ok Gyi in the criminal case for a fee of 
Bs. 900, the respondent to pay his own 
expenses, and paid him Bs. 400 on that 
day. Respondent gave petitioner a re¬ 
ceipt (Ex. A) for “Rs. 400 on account of 
criminal caseMandala-y, balance Rs. 500.” 
A few days later ha engaged the respon¬ 
dent to appear also for Ma San Me for a 
fee of Rs. 250. The case was fixed for 
23rd September. The respondent attend¬ 
ed in the Court but the case was post¬ 
poned until 30th September, because one 
of the other accused was not present. 
The respondent attended on 30th Sep¬ 
tember, but the case was again postponed 
for the same reason as before until Mon¬ 
day, 12th October. On 12th October the 
case was postponed uptil 23rd October 
for the same reason as before. The evi¬ 
dence for the prosecution was taken on 
23rd, 24th and 26th October. On 27th 
October Ok Gyi with others was charged 
and San Me was discharged; and the 
case was postponed until 24th November. 
The respondent did nob appear on 12th 
October or any subsequent date, his 
case being that he was engaged to go to 
Mandalay on two ocoa9ions or for two 
bearings for the said sum of Rs. 1,150. 
On 20th or 21st October the respondent 
left for Ceylon without leaving any one 
to look after this case for him. On the 
morning of Sunday, 11th October, the 
petitioner arrived in Rangoon, and with 
Po Kun went to the respondent’s house 
to pay him the balance of the Rs. 1,150 
which remained unpaid, viz., Rs. 100. 
The respondent was out, and did not 
return to his house until 1-30 or 2 p. m. 
The petitioner went oil to caboh the mid¬ 
day train for Mandalay and left the money 
with Po Kun, who paid is to the respon¬ 
dent at a time when it was impossible 


for the respondent to have got to Manda¬ 
lay by the next morning in time for the 
case. The respondent gave to Po Kun 
a receipt (Ex. B) for “the fees of Rupees 
1,150, as agreed upon for two appearances 
only.” The petitioner in his supplement¬ 
ary petition says that on 12th Ootober 
he was waiting for the respondent who 
had promised to come; and in his evidence 
he first stated that his interview took 
place some days before 12th October* 
He subsequently admitted that he wa& 
in Rangoon on 11th October; that he 
missed the midday train and arrived in 
Mandalay on Monday the 12bh to find 
that the case had been adjourned. And 
Po Kun bears out petitioner’s first story 
and says that petitioner himself paid the 
money to respondent on 12th October. 
It is clear that petitioner and Po Kun 
are unreliable. The respondent in his 
written explanation says he was paid 
the balance a day or two after the se¬ 
cond adjournment. It is clear however 
that this money was paid on the day 
before the adjournment, i. e., on 11th 
October. The respondent states that Pa 
Kun paid him the balance of the fees, 
Rs. 1,150, and tried to induce him to go 
up again in the case; that the respondent 
said he would go upon a reduced fee—he 
thinks it was Rs. 250—and that Po Kun 
said he would try and persuade the 
clients to pay it. Apparently it must 
have been contemplated either that the 
oase would be adjourned or that the res¬ 
pondent should go up as soon as possible. 
The petitioner came again to Rangoon 
before 23rd October but he learned that 
the respondent had gone to Ceylon. From 
the statements made by the respondent 
in answer to the Court, the facts of the 
case, I think are these. The petitioner 
went to engage the respondent to defend 
Ok Gyi in the criminal case and asked 
what his fee would be. Ok Gyi was ac¬ 
cused of being in possession of stolen pro¬ 
perty. The respondent elicited the par¬ 
ticulars of the case from the petitioner 
and learned that none of the stolen pro¬ 
perty was found on the accused or in hie 
housa. The respondent therefore thought 
there was a good ohanoe of the accused 
not being called upon to enter upon his 
defence and in that case one trip to 
Mandalay only would be necessary and 
that two trips, one for the case for the 
prosecution and one for the oase for the 
defence, would in any case see the oase 
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through. The respondent states that 
neither party contemplated his making 
a trip to Mandalay when the oase was 
not taken np. He put it to the petitioner 
that the oase would take two days’ 
hearing, i. e., would require two trips to 
Mandalay, and he agreed to defend Ok 
Gyi for a fee of Rs. 900. Nothing was 
said at the interview of 7th September 
about any further fees being payable in 
the event of the oase necessitating more 
than two trips to Mandalay. And the 
reoeipt for “Rs. 400 on account of the 
criminal case Mandalay balance Rs. 500” 
would show that Rs. 900 was the fee for 
the whole oase. 

The oase set up by the respondent in 
his written answer that there was an 
agreement for two visits only is certainly 
not made out. And the respondent was 
ill-advised in calling his three olerks and 
the client, Oung Dun, to prove state¬ 
ments by the petitioner that the peti¬ 
tioner had engaged the respondent for 
two trips. I attaoh no weight to the 
evidence of these witnesses; and if the 
petitioner did ever speak of two trips in 
connexion with this contract, he must 
have meant that the respondent agreed 
to go up to Mandalay not only for the 
prosecution but also for the defence and 
to see the case through. It is not too 
much to expect that statements made by 
Advocates to the Court should be made 
with the utmost candour. If the res¬ 
pondent in his written explanation had 
stated the case in its true light, the 
matter would have borne a very different 
complexion and this hearing might have 
been obviated. In this country where 
Advocates receive instructions from the 
lay clients themselves (or their friends), 
it is incumbent on the Advocate to see 
that the terms of his engagement are 
clear and are understood by his client. 
And in the absence of any special con¬ 
tract, the fee must be taken for the 
whole oase. The proof of the terms of 
the contract should not have to depend 
upon the evidence of the Advocate’s 
olerks, whose evidence is as a rule value¬ 
less. The witness-box is not a proper 
place for the lawyer’s olerks. There is 
no reason that I can see why a note in 
the writing of the person paying the fee 
should not be taken by the Advocate and 
r on the reoeipt given by him 

\ fcq.Jjhe olient, of the terms of the engage- 
Vment. )2ti the present case the respon- 

.t* 1 * '. 


dent agreed to defend Ok Gyi and Ma 
San Me in a criminal case at Mandalay 
for the Bum of Rs. 1,150. He oalouIat6d 
that two trips would see the oase through. 
The petitioner who was less concerned 
with adjournments than with hearing 
and result of the oase, engaged the res¬ 
pondent to appear at the hearing of the 
ca3e, and if in order .to be present at the 
hearing the respondent had to make pre¬ 
liminary trips to Mandalay, the fee 
would include these trips. The risk of 
making a trip to Mandalay and thfe ca86 
being adjourned fell on the respondent. 
He did his best to provide against this 
happening, but circumstances were 
against him; and the contract as it 
turned out was an unprofitable one. The 
respondent told his clients that two tripe 
would be necessary. Neither party con¬ 
templated more then two trips being 
made. The respondent made two ineffec¬ 
tual trips on account of adjournments 
and refused to make any more trips except 
upon payment of a reduced fee ofRs. 250, 
that is to say, that the respondent after 
receiving his fee refused to appear fur- 
ther in the case, and thereby committed 
an act of professional misconduct. But 
I am of opinion that he honestly thought 
that he was entitled to demand an addi¬ 
tional reduced fee; and consequently no 
further action is necessary. 

Twomey, J.— The petitioner, Po Tin, 
and his witness, Po Kun, have not given 
a true account of the incident of 11th 
October when the last instalment of the 
fee was paid at Rangoon. These men 
are untrustworthy. But it does not 
follow that we must accept the evidence 
of the respondent’s clerks as to the ori¬ 
ginal arrangement of September 7th. They 
would make out that there was a clear 
stipulation well understood by the peti¬ 
tioner that in any event the respondent 
was to go only twice to Mandalay. This 
is in direct conflict with the petitioner’s 
statement that the fee of Rs. 1,150 was 
to cover the whole case irrespective of 
the number of trips that might be 
necessary. The truth is discernible in 
the documentary exhibits and the res¬ 
pondent’s own admission, and I agree 
with my learned colleague in rejecting the 
evidence of the lawyer’s olerks and the 
client Aung Dun. The receipt given on 
7th September showing a lump-sum fee 
and a balance of Rs. 500 still due tells 
strongly in support of the petitioner’s 
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version which is moreover in accordance 
with probabilities. The respondent ad¬ 
mits that neither he nor the petitioner 
contemplated the possibility of the res¬ 
pondent going to Mandalay for mere 
adjournments. But if the respondent 
was engaged specifically for two trips 
only, the possibility of adjournments 
would almost certainly have been con¬ 
sidered. The respondent knows that 
Magistrate’s case3 up country are apt to 
hang fire from one cause or another, 
especially when as in the petitioner’s 
case there are several accused and when 
the witnesses have to come from various 
other districts. This was clearly a case 
that was prone to suffer adjournments. 
In such a case it is hardly conceivable 
that a Rangoon lawyer would be engaged 
without the question of adjournments 
being considered. The fact that this 
matter was not discussed with the peti¬ 
tioner, points only to the conclusion that 
the respondent was engaged for the whole 
case. It is urged that if an Advocate 
goes to Mandalay his expenses are just as 
great when there is a mere adjournment 
as when there is an effective hearing and 
therefore the respondent would neces¬ 
sarily fix a maximum number of trips 
with reference to the amount of fee 
paid. But this would not be so obvious 
to the petitioner as to the respondent. It 
can be argued with an equal force that 
the petitioner would not have engaged 
the respondent and paid the fee if be had 
been told that the respondent proposed 
to pay only two visits to Mandalay, how¬ 
ever the case might go. and that an addi¬ 
tional fee would be payable for any fur¬ 
ther attendance in the event of the res¬ 
pondent, owing to defective information 
or otherwise going to Mandalay twice 
for mere adjournments. So far as I can 
see the petitioner had no inkling that he 
was liable to be treated in this manner. 
It is in the last degree unlikely that he 
would have agreed to such an arrange¬ 
ment. It clearly should have been 
explained to him at the beginning, 
and I should have expected to 
see a note of the fact on the receipt 
given on 7th September. The truth ap¬ 
pears to be that the respondent, relying 
on inadequate information about the 
case, was satisfied in his own mind that 
two trips would see it through and that 
he could safely take the fee of Rs. 1,150 
for the whole ca^e. Afterwards when 


his calculation miscarried and two trips 
to Mandalay went in mere adjournments 
he seems to have persuaded himself that 
the number of trips was an essential 
term of the contract with the petitioner 
instead of being merely the basis on 
which the lump-sum fee was concluded. 

I am content to accept my learned 
colleague’s finding that there was no bad 
faith on the part of the respondent. I 
would attribute to faulty memory the 
respondent’s statement that the petitioner 
was made to understand that the fee of 
R 3 . 900 was for two occasions, viz., 
two visits to Mandalay.” I agree that 
no further action need be taken in the 
matter. 

K.n./r K. Order accordingly . 
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Maung Kin, J. 

Mi Nyin Tha Me and another —Plain¬ 
tiffs—Appellants. 

v. 

Mi Nyo Wun Me and others — Defend¬ 
ants—Respondents. 

Second Appeal No. 58 of 1915, Deoided 
on 9th December 1915. 

Civil P. C. (1908), O. 41, R. 31—Contents 
of judgment. 

An appellate Court should not dispose of ap* 
pe*ls coming before it in a judgment which does 
not show the points raised and the reason for 
its decision : 31 Mad 469 and 10 Cal 932, Ref to. 

r ,[P 38 0 1] 

/. E. Lambert —for Appellants. 

May Oung —for Respondents. 

Judgment. — This is an appeal from 
the judgment and decree of the Distriot 
Court of Kyaukpyu confirming the judg¬ 
ment and decree of the Township Court 
of Ramree. The only ground of appeal 
is that the judgments of the lower Courts 
are unintelligible and not according to 
law. That the judgments are open to 
this criticism Mr. May Oung, Counsel 
for therespondents, admitted at the hear¬ 
ing. He even suggested that both the 
judgments should be set aside and the 
lower Courts called upon to write proper 
judgments. I agree that they are not in 
accordance with law. But I do not 
think it necessary to set aside the judg¬ 
ment of the Township Court and order it 
to write a proper judgment. The lower 
appellate Court bsing a Court of fact may 
deal with the case as it appears on the 
record. With regard to the judgment of 
the lower appellate Court the proper 
course is to set aside its judgment and 



Macrae andi 'aecaand the case fco it to be 
disposed of aooording to law. See Sara- 
vana Pillai y. Sesha Reddi (l): 

Order 41, R. 31, provides that the 
judgment of the appellate Court shall 
state (a) the points for determination, 
fb) the decisions thereon, (o) the reasons 
for the decision and (d) when the decree 
appealed from is reversed or varied, the 
relief to whioh the appellant is entitled. 
These-requirements are provided foi in 
order’ as stated in Assartullah v. Hafiz 
Mahomed Ali (2), to afford the litigant 
parties an opportunity of knowing and 
understanding the grounds upon which 
the decision proceeded with a view to 
■enable them to exercise if they see fit 
and are so advised, the right of second 
appeal conferred by S. 100, Civil P. C. 
An appellate Court should not therefore 
dispose of appeals coming before it in a 
judgment which does not show the points 
raised and the reasons for its decision, 
for the effect of such a non-compliance 
with the law might be that the right of 
saoond appeal was altogether neutralized. 

The judgment and decree of the lower 
appellate Court are sob aside and the 
case is remanded to it for disposal accor¬ 
ding to law. In dealing with the case, 
that Court will adopt the procedure laid 
downatp. 471 of the judgment in the 
Madras case cited above. 

The costs of this appeal will abide the 

result. 

K.w /r.k. _ Decree set aside. 

1. (1908) 81 Mad 469. 

• 3. (1884) 10 Oal 932. 
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‘ • Fox. C. J. 

British India Steam Navigation Com¬ 
pany, Ltd .— Defendant — Appellant. 

# • •* \ • • | 

V, 

• Jiaiooola —Plaintiff—Respondent, 
f ; Civil Ravn. Pebn. No. 91 of 1915, De¬ 
cided on 20th August 1915. 

| j^Shipping—Bill of lading— “At shipper's 
Ijritk option of carrying on deck"— 
Meaning, explained. 

, Apart from the general law which imp>sea on a 
•amet 'by sea the duty of carrying goods undor 
ieoks, except in the case of express contract or 
•aatom to the contrary, the meaning of th9 
«WW4 "to shipper’s risk without option ef oarry- 
isgoadeok" is clearly in favour of the ship- 
|||§jg9r and he is exempted from liability for 
" igea oansed to the goods tw want of venti- 
n, by : the terms of the olauso “at shipper’s 
1 though he did not exeroise the option of 
ing the goods on deok. [P 83 0 2] 

IP 1915 L B/5 & 6 
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MacDonndl—lov Appellant. 

Hancock —for Rsspondenbr 

Judgment. The suit was for damages 
for negligence in carrying betel leaves iu 
baskets oa a voyage of one of the defen¬ 
dant Company’s steamers from Calcutta 
bo Rangoon in Oetober 1914. The baskets 
were stowed in between the decks, and 
owing to want of sufficient air or venti¬ 
lation there for betel leaves they went 
bad. The question in the case was whe¬ 
ther the defendant Company wasexemp- 
ted from liability from the terms of the 
Bill of Lading under which the goods 
were carried. The form of Bill of Lad¬ 
ing as originally printed exempts the 
Company from almost every conceivable 
liability, but yet another clause was 
added to the Bill of Leading in question, 
being stamped across the printed matter. 
Its berms are “At shipper’s risk with 
option of carrying on deck.” Even with¬ 
out reference to the general law which 
imposes on a carrier by sea the duty of 
carrying goods under decks except iu the 
case of express contract or custom to the 
contrary, the meaning of the clause is 
perfectly plain and free from ambiguity. 
Not only the words “at shipper’s risk,” 
are necessarily in favour of the ship¬ 
owner, but the words “with option of 
oirryiug on deok” are in his favour, and 
I mean that the option is with the ship¬ 
owner. It would be indeed surprising to 
find any ship-owner inserting a clause in 
his Bill of Lading form favouring the 
shipper. The Company was exempted 
from liability by the terms of the clause 
“at shipper’s risk” althjugh it did not 
exercise the option of carrying bhs goodas 
onideck. The decree of the Small Cause; 
Court in favour of the shipper was con¬ 
trary to law and is 3eb aside. Tne 3uit 
is dismissed with 003 ( 50 . Tne plaintiff 
must pay the defendant Company’s costs 
of this application—one gold mohur as 
Advocate’s fee. 

K.n./r.k. Suit dismissed. 
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Osmond and Twomey, JJ. 

M. Meyer —Applicant. 

v. 

C. Lea — Opposite Party. 

Civil Reference No. 10 of 1915, Deci¬ 
ded on 22nd November 1915. 


M. Meyer v. C. Lea 
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Civil P. C. (1908), S. 83—Suit by alien 

enemy, 

An alien enemy who has been licensed to trade 
in British India has access to the Courts and 
may bring suits: 

Schaffenius v. Soldberg (1915) T L B 31, Bef> 

Order of Reference. —made by the 
Judge, Small Cause Court, Toungoo: 
The facts of the case are that one 
M. Meyer, who is a Turkish Jew, born in 
Bagdad, in Asia Minor, files a suit for 
the recovery of a sum of Rs. 13-8-0 due 
by the defendant Mrs. Lea, for balance 
of price of the goods sold and delivered to 
her by the plaintiff. 

The defendant admits purchasing goods 
as alleged by the plaintiff, but she denies 
owing any sum to the plaintiff, as she 
has fully discharged her debt. She also 
contends that the plaintiff being an alien 
enemy has no right to sue. The plain¬ 
tiff obtained on 21st April 1915 a license 
to continue his business of a shop-keeper. 
The license does not indicate that the 
plaintiff can institute a suit in a Court 
for the recovery of any sum. From read¬ 
ing the license of the plaintiff, I am of 
opinion that the plaintiff has no right to 
sue, but I am doubtful whether I am 
correct in my view. I, therefore, most 
respectfuly beg to refer this point for 
the decision of the Hon’ble Judges of the 
Chief Court under 0. 46, R. 1, Civil P. C. 

Judgment. 

Ormond, J. —In view of the decision 
in Schaffenius v. Soldberg (l) I would 
answer the question referred to this 
Court in the affirmative. 

Twomey, J.—It is quite clear from 
the case cited by Mr. Justice Ormond 
that an “alien enemy” who has been li¬ 
censed to carry on his trade or business 
in British India has access to the Courts 
and may bring a suit. Meyer may, 
therefore, sue. 

_ Beference answered in affirmative. 

1. (1915) T L R 81. 
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Parlett, J. 

Emperor —Prosecutor. 

v. 

Nga E Moung —Respondent. 

Criminal Revn. No. 191-A of 1915, De¬ 
cided on 29th July 1915, against order 
of 1st Adtil. Magistrate, Einme, D/- 22nd 
April 1915. 


(a) Criminal P. C. (1898), S. 471 (1>—Court 
has power to direct reception of criminal 
lunatics into asylum — Lunacy Act (1912), 
S. 24—Lunacy Act (1914). 

Under Lunacy Act of 1912 and Act of 1914 the 
Magistrates or Courts are no longer required to 
report cases under S. 471 (1), Criminal P. C., for 
the order of the Local Government, but are them¬ 
selves competent to direct the reception of a cri¬ 
minal lunatic into any asylum which is pres¬ 
cribed for the reception of criminal lunatics. 

[P 35 C 1] 

(b) Criminal P. C. (1898), S. 439 ^-War¬ 
rant of arrest can be issued without previous 
notice. 

A warrant of arrest is noo an order to the pre¬ 
judice of the accused within the meaning of S. 439 
( 2 ), and can, therefore, be issued without pre¬ 
vious notice to him, [P 35 01] 

(c) Criminal P. C. (1898) Ss. 471 and 423 
—Order under S. 471 (1). 

An order under 8 . 471 (l) is clearly an order 
which the acquitting Court, whether Original or 
Appellate, not only has power to make but is 
bound to make under S. 423 (d) : 39 Cal 157, 
Bef. to and Foil, [P 35 C 2} 

Judgment. —Nga E Moung was sent 
for trial before the Additional Magistrate 
of Einme under S. 452, X. P. C. A charge 
was framed against him under that sec¬ 
tion and a defence of insanity was got up, 
which the Magistrate held proved. He 
acquitted the accused and released him, 
completely ignoring the imperative pro¬ 
visions of S. 471 (l), Criminal P. C. Nga 
E Moung has been called upon in revi¬ 
sion to show cause why the provisions 
should not now be given effect to, and 
has shown cause through an Advocate. 
The allegation made against Nga E Moung 
was that at about 7 a. m. on 21st March 
he entered the house of Mg. Po Thaik 
while the latter was dressing and ap¬ 
proached him and stabbed him on the 
left forearm with a clasp knife. Nga E 
Moung stabbed him again, but Mg. Po 
Thaik caught his band in which the knife 
was and sustained only a slight wound 
on the chest. He held Nga E Moung 
till other persons came and disarmed him. 
The case was carelessly tried by the 
Magistrate in several respects. Thus Mg. 
Po Thaik’s evidence might be read as 
implying that he avoided entirely the 
blow aimed at his arm, and that it did 
not take effect at all: one of the witnes¬ 
ses, Mg. Kala, who came on the scene at 
once also refers to Po Thaik as showing 
people his wound; the Sub-Assistant 
burgeon was allowed to leave the witness- 
box after deposing to the nature of only 
one wound on Mg. Po Thaik, that on his 
chest; he was, however, re-called, and 
made it plain that he had also a wound 
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bn the forearm, though all he said as to 
ifea nature was that it was not the result 
of ^ great foroe. That, however, and his 
evidenoe make it perfectly clear that Po 
Thaik had two wounds, one in the arm 
and one on the ohest. 

The Magistrate appears to have found 
that had Nga E Moung bsen sane he 
would have been guilty of an offence 
under S. 452,1. P. 0., but it is not dear 
whether he held that he committed any 
aot besides entering Po Thaik’s house 
armed with a clasp i knife. He has ex¬ 
pressly found that Nga E Moung did not 
infliot the wound on Po Thaik’s chest, 
but throughout his rambling memorandum 
on the charge and his judgment I no¬ 
where find any decision as to whether 
the accused indicted the wound on Po 
Thaik’s forearm. On the evidence the 
finding should have been that he did. 
Cause is shown by Nga E Moung’s Ad¬ 
vocate on three grounds: First, that it is 
unnecessary to report the case for the 
orders of the Local Government, as it is 
open to the Local Government to act 
without any such report. As to this 
point it overlooked the change in the law 
effected by Act 4 of 1912 and Act 10 of 
1914. Magistrates and Courts are no 
longer required to report cases under 
S. 471, Criminal P. C., for the orders of 
the Local Government, but are them¬ 
selves competent under S. 24 of Act 4 of 
1912 to direct the reception of a criminal 
lunatic into any asylum which is pres¬ 
cribed for the reception of criminal luna¬ 
tics. The case will, therefore, not be re¬ 
ported for the orders of the Local Govern¬ 
ment. The next ground is that a warrant 
for Nga E Moung’s arrest under S. 427, 
Criminal P. C., should not have been 
issued without previous notice to him 
under S. 439 (2). In my opinion a war¬ 
rant of arrest is not an order to the pre¬ 
judice of the accused within the meaning 
of S. 439 (2). To hold that, it would, 
I consider, render useless the conferment 
on the High Court as a Court of Revision 
the powers of an appellate Court under 
8. 427, Criminal P. C. The third ground 
IB that an order under S. 471 (l). Crimi¬ 
nal P. 0., is not an amendment or con¬ 
sequential or incidental order within the 
meaning of S. 423 (d), Criminal P. C. 
The case of Mehi Singh v. Mangal 
Khanda,(l) was relied on. That appears 

\ JU (1912) 39 Cal 157=12 I C 297=12 Or L J 


Lower Burma 35 


to me an authority against the conten 

tion put forward. It was there held 
that an order is not 

"consequential or incidental to an order of dis- 
0 harge or acquittal unless the discharging or ac¬ 
quitting Court ha^ aliunde power to make i“ 

An order under S, 471 (l) i 3 clearly an 

order which the acquitting Court, whe¬ 
ther Original or Appellate, not ontv has 
power to make, but is bound to make It 
fails in faot in the class of orders which 
the Calcutta case quoted regards as in¬ 
dubitably coming under S. 423 (d) 

namely, ’ 

"Order which follows as a matter of course, bein" 
the necessary complement to the main order 
passed, without which the latter would bain- 
complete or ineffective.” 

The provisions of S. 471 (l) are plain 
and imperative and I feel no doubt ‘that 
if a Subordinate Court disregards them, 
this Court has power to remedy the 
power in revision. In this case I con¬ 
sider this will best be done by recording 
the finding which the Magistrate should 
have recorded under 3. 470 and passing 
the order which he should have passed 
under S. 471 (l). The finding is that at 
7 a. m. on 21st March 1915NgaE Moung, 
son of Mg. Tun U, of Einme, entered the 
house of Mg. Po Thaik of Einmo carrying 
a clasp knife, wherewith he stabbed Mg°. 
Po Thaik in the left forearm. But*for 
Nga E Moung having been found to be, 
at the time by reason of uosoundness of 
mind incapable of knowing the nature of 
the act3 committed or that they were 
wrong or contrary to law, they"would 
have constituted an offence. 

Under S. 471 (l), Criminal P. C., read 
with S. 24 of Act 4 of 1912, Nga E Moung 
will be committed to the Rangoon Luna¬ 
tic Asylum under a warrant in Criminal 
Form 121-A. 

K.N./r.K. Order accordingly. 
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Ormond and Twomey, JJ. 

A. K. R. M. S. Raman Chetty —Ap¬ 
pellant. 

v. 

A. V. P. Firm —Insolvent—Respon¬ 
dent. 

Civil Misc. Appeal No. 89 of 1915, 
Decided on 7th September 1915. 

Provincial Insolvency Act (1907), S, 22 — 

Complaint against sale deed by Receiver_ 

Lengthy enquiry is not interested—Order 
under S. 22—Party is not precluded from 
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pursuing hi* ordinary remedy by suit for 
specific performance against Receiver. 

Section 22 does not coufccmplate that aleughthy 
inquiry should b9 held in a complaiut against 
the irregularities of a sale held by 3 Receiver in 
an insolvency case as if the matter was a regular 
claim for specific performance. Under that 
section the Court simply ratifies, reverses o: 
modifies the executive afcts of its officer and any 
order under that section does not preclude a 
party from pursuing his ordinary remedy by a 
suit for specific performance against the Re¬ 
ceiver. [P 36 C 1,2] 

S. N. Sen —for Appellant. 

C. B Connell for P r . T. Sithambaran 
Chetty and Chari for S. FI. Chetty —for 
Creditors. 

Judgment.—The firm of A. V. P. at 
Mculmein was declared insolvent. A 
receiver was appointed to sell the assets. 
There was some immovable property in 
the Ramnad District. The Receiver at 
Moalmein appointed the Official Receiver 
of Ramnad and Madura to sell the pro¬ 
perty a3 hi3 agent. The property was 
put up for auction at Madura and the 
apnelieant was the highest bidder. Com¬ 
plaints were made to the Receiver at 
Moulrnein aad also to bis agent, the 
Offioiai Receiver of Madura, that the 
property had been sold for less than its 
value, owing to the sale not having been 
properly published. The Receiver at 
Moulrnein accordingly refused to com¬ 
plete the sale and convey the property. 
The appellant applied to the District 
Judge of Amherst under S. 22,Provincial 
Insolvency Act, to order the Receiver to 
complete the sale. The learned Judge 
after reading the report of the Receiver 
and the correspondence between the Re¬ 
ceiver and his agent, the Offioial Receiver 
of Madura, refused to interfere with the 
action of the Receiver, and the appellant 
now appeals from the District Judge’s 
order of refusal. He complains that a 
proper enquiry was not held under S. 22 
and that he was not given the oppor¬ 
tunity of adducing evidence that the 
sale was unconditional and that the pro¬ 
clamation of sale was duly published. 
5. 22 does not require the Court to hold 
any enquiry. The section does not con¬ 
template that a lengthy enquiry should 
be held as if the matter was a regular 
claim for specific performance. Under 
that section, the Court simply ratifies, 
reverses or modifies the executive acts 
of its officer; and any order under that 
section does not preclude a party from 
pursuing his ordinary civil remedy. The 
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Distriot Court was of opinion prima 
facie that the sale had not been properly 
advertised, that the purchaser, the ap¬ 
pellant, was very probaly acting on be¬ 
half of the insolvent, and that it was 
through th9 action of the insolvent that 
the inadequate price was obtained. 

The Court apparently overlooked the 
statement of the Official Receiver of 
Madura in his letter to the Receiver at 
Moulrnein, stating that the sale was 
made subject to confirmation of the Re¬ 
ceiver at Moulrnein. In that case, the 
appellant has no cause to complain, the 
Receiver at Moulrnein has thought fit 
not to confirm the sale. Under S. 22 
the Court would be entitled to accept 
that statement by the Official Receiver 
of Madura as a fact, without postponing 
the enquiry to enable the complainant 
to adduce evidence to the contrary. The 
appellant has the remedy by a suit 
against the Receiver for specific perl 
formance, if he is so advised. 

This appeal is dismissed with costs, 
three gold mohur3. 

K.Nj/r.K. Appeal dismissed. 
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Parlett, J. 

Ma Min Kyin— Plaintiff— Appellant. 

v. . i 

Maung Wa and others —Defendants— 
Respondents. 

Special Seoond Appeal No. 296 of 1914, 
Decided on lOiih December 1915 ; 

(a) Appeal—New plea—New plea inconsis~| 
tent with original one cannot be allowed. 

A Court should not allow a new plea to be 
raised in appeal which is inconsistent with the 
origiual oue in the lower Court. [P 37 C 2] 

(b) Practice—Duty of Court—Questions of 
law—Judge should not accept view suggested 
by Council unless satisfied as to its sound* 
ness. 

Is is for the Judge to decide questions of law 
arising in the course of trial and h9 should not 
accept -a viow suggested by Counsel unless 
satisfied as to its soundness, it being quite 
different from an admission of faot by Counsel 
or from his waiving or withdrawing any part of 
his client's claim under instructions. [P 37 0 1] 

(c) Buddhist Law — Burmese— Partition- 
Step child—Right of. 

Under Burmese Buddhist Law, partition can 
be claimed by a step-child during the step- 
fathe’s life time: S. J. 177 Ref. [P 37 0 2] 

(d) Adverse possession — Acquisition of 
title. 

When the parties are working lands in turns 
by mutual arrangement, there is no adverse pos¬ 
session; 6 L. B. R. 112 Ref. [P 38 0 1] 

May Ouiiq —for Appellant. 

C. B. Connell—tor Respondents. 
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been allowed fco be raised at all at, this 


an 

Judgment. —Plaintiff.appellant was 
the daughter of Maung Shwe Dok and 
Ma Ke; the former died in the infancy of 
the plaintiff-appellant, and Ma Ke then 
married Maung Wa.fche 1st defendant, by 
whom Bbe had seven ohildren, the other 
defendants-respondents. The suit was 
brought after Ma Ke’s death to recover 
a three-quarters share of certain land 
alleged to be the joint property of Maung 
Shwe Dok and Ma Ke and a’one-eighth 
share of other lands acquired during the 
marriage between Manng Wa andMa Ke. 
The defence set up was that all the pro¬ 
perty was aoquired during Ma Ke’s second 
marriage, and that the suit was barred 
by limitation, time running from the 
date of Ma Ke's death which occurred 
over 18 years before the suit was filed. 
The plaintiff alleged that Ma Ke’s death 
occurred only some 10 years before the 
suit and the lower Court found that it 
occurred less than 12 years before and 
that the suit was in time. It held that 
a portion only of the property alleged by 
plaintiff to have belonged to Maung Shwe 
Dok and Ma Ke did so belong, and that 
all the rest was acquired daring the 
second marriage and granted a decree 
for a three-fourths share of the former 
and one-eighth of the latter. Maung 
Wa and one only of his children appeal¬ 
ed and they raised an entirely new 
defence, which they ought not to hav9 
been allowed to do and one which was 
totally inconsistent with their main 
defence of limitation, namely, that the 
suit for a share of property acquired 
during the marriage of Maung Wa and 
Ma Ke was premature, and could not 
be brought before Maung Wa’s death. 
The plaintiff’s legal adviser acceded to 
this proposition of law and the Divisional 
Judge accepted it without discussion as 
fco its soundness, and in the result, 
having held that all the property was 
acquired during the second marriage, he 
dismissed the suit entirely. 

I must point that it is for the .Judge 
to decide questions of law which arise 
in the course of the trial, and that he 
ahould not accept a view of it suggested 
by Counsel unless satisfied of its sound- 
bess.” It is quite a different matter 
from an admission of fact by Counsel, or 

.his waiving or withdrawing any 

p&rt of his client’s claim under instruc¬ 
tions. 'In this case, as remarked above, 
the defence ought not to have 


late stage of the proceedings, an-1 from 
the fact that it had never been suggo ted 
before, it behoved the Judge to consider 
it with particular care before deciding 
it. An attempt has been made in this 
appeal to bolster up this defence by 
arguing that as children cannot claim 
partition of their parent’s estate during 
the life-time of either parent a step¬ 
child should not be in a better position; 
and that though the Dhammatbats 
declare the shares to be allotted on suoh 
a partition being made, they do not 
expressly sav a partition can be claimed. 
So far as I am aware that is the usual 
form in which the case is stated in the 
Dhammathats, and the declaration that 
a person is entitled to a certain share 
connotes that he may sue for it. 9. 230, 
Vol. 1 of the Digest of Buddhist Law, is 
quite clear on the point, and leaves no 
doubt whatever that the partition 
can be claimed during the step-father’s 
life-time, as he is allotted the largest 
share. Mi So v. Ma Hmat Tha (l) is in 
point, and there are doubtless numerous 
other cases. The decision of the District 
Oourt that the suit is premature is 
reversed. At the hearing of this appeal 
appellanc’s Counsel accepted the Divi¬ 
sional Court’s finding of fact? that all 
the property in suit was-acquired during 
the 2nd marriage. 

Appellant’s share of all of hi?, there¬ 
fore, one-eighth. The Divisional Court ex¬ 
pressly held the suit not barred by 
limitation. At the hearing of this appeal 
the respondent’s Counsel desired to 
support the dismissal of the suit as 
barred by limitation. Under R 22, 
O. 41, he was not really entitled to do 
this as be had filed no cross-objection 
in the time allowed. But appellant’s 
Counsel raised no objection to the point 
being raised, and be was afforded an 
opportunity of quoting further rnling, 
and of being heard again on the point. 

I have, therefore, considered it, and have 
not the slightest doubt that the suit 
was in time. Upon the evidence I 
consider the Sub-Divisional Court’s 
finding as to the date of Ma Ke’s death 
was palpably wrong. There can be no 
doubt whatever that she died more than 
12 years before the suit was brought, 
but since her death the plaintiff and her 
s tep-b rothers and sisters? have admit- 
1, B J 177. 
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tedly been working all fch9 lands in suit 
in turns by mutual agreement, and, 
therefore, it is perfectly obvious that 
there has been no possession adverse to 
( the plaintiff. [See Ma Le v. Ma Hmyin 
(2).] The appeal is allowed and there 
will be a decree for a one-eighth share of 
all the plaint lands in favour of the 
plaintiff, with costs in all Court calculat¬ 
ed on that basis. 

k.N./r.k . Appeal allowed. 

2. (1909)5 LBB 112 =4 1 C 298. 
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Parlett, J. 

N. M. Dey— Applicant. 

v. 

Emperoi —Opposite Party. 

Criminal Revn. No. 170-B of 1915, 
Decided on 23rd August 1915, from order 
of Western Sub-Divl. Magistrate Ran¬ 
goon, D/- 12th June 1915. 

Poisons Act (1904), S. 10, Cls. (a) (b)-Re- 
tail sale of poison by unregistered seller is 
unlawful Rule does not apply to wholesale 
sales. 

Retail sale of poison by a person is unlawful 
under S. 10, Poisons Act, unless exempted under 
clause (a) being a sale in exercise of bis profes¬ 
sion by a medical practitioner, or under clause 
(b) being a sale effected by a registered chemist 
or druggist. The rules apply only to retail 
sales, and wholesale sales are left uncontrolled. 

, _ IP 38 C 2] 

Judgment. —The petitioner was pro¬ 
secuted for selling 1 lb. of cyanide of 
potassium in contravention of the rules 
made under S. 2, Poisons Act, and 
published as Judicial Department Noti¬ 
fication No. 24, dated 8th February 1909. 
He holds a diploma as qualified medical 
practitioner granted at Bombay, but he 
is also a chemist and druggist. It is 
quite clear he did not make the sale in 
exercise of his profession as a medical 
practitioner, so that the exemption 
granted by Cl. (a), S. 10, Poisons Act, did 
non apply. At the trial he also admit¬ 
ted that he was not duly qualified to act 
as a chemist and druggist under the law 
for the time being in force in the United 
Kingdom, and accordingly the exemption 
granted by Cl. (b) of the same section 
did not apply to him and he pleaded 
guilty and was convicted and fined 
Rs. 51. His application for revision 
was admitted, because it was stated that 
the admission of bis non-qualification as 
a chemist and druggist under the law in 
force in the United Kingdom was made 
under a misapprehension, and that he 


was in fact so qualified, and I allowed 
the matter to be argued so that it might 
be shown, if it could be, that he was so 
qualified. Reference was made to 31 
and 32 Viet., Ch. 121, and 32 and 33 
Viet., Ch. 117. The general effect of 
those enactments appears to me to be 
that it is unlawful for a person in any 
part of Great Britain to sell poisons 
unless he is registered as a chemist and 
druggist under Ss. 31 and 32 Viet., 
Ch. 121, or has been registered as a legally 
qualified medical practitioner or falls 
into certain other clauses which have no 
application to the present case. The 
petitioner is admittedly not registered as 
a chemist and druggist under S. 31 and 
32 Viet., Ch. 121, nor is he registered as 
a legally qualified medical practitioner 
within the meaning of S. 1 of 32 and 33 
Viet., Ch. 117, but it is said that he 
possesses qualifications which would 
entitle him to be so registered. 

The provisions of the English Act, 
however, appear to me to bo clear and 
to require the registration of a person in 
one or other capacity before he can sell 
poisons under the law in force in the 
United Kingdom. Not being so regis¬ 
tered, petitioner is not qualified to act 
as a chemist and druggist under the law 
in force in the United Kingdom, and he 
cannot claim exemption under Cl. (b) of 
S. 10, Poisons Act. A point was also 
raised in the argument that as the rules 
apply only to sales by retail, they were 
not infringed in the present sale as the 
sale in question was wholesale. The 
rules, it is true, only apply to retail 
sales, and apparently wholesale sales 
remain uncontrolled. The only ground 
suggested for holding the sale in this 
case to have been wholesale is that the 
bottle in which the poison was sold was 
unopened. That, however, is a manner 
in which ordinary retail sales of drugs 
are commonly made, and the argument 
has no force. The Acts and rules do not 
define retail and wholesale sales, but I 
feel no doubt whatever that the present 
sale was retail. It was of only lib of 
cyanide, and was combined with a sale 
of lib of nitric acid, certainly a small 
quantity for commercial purposes: it was 
for cash and was not made to an osten¬ 
sible dealer who meant to retail it to 
others, but to some unknown person, 
evidently to the counterfeit coiner Ah 
Ghaung himself, or an emissary of his. 
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It was oertainly retail. As regards the 
sentence, I do not consider it unduly 
severe. The facts of the case show the 
need of regulating such sales, and the 
faot that the rules have hitherto been 
commonly broken is no ground for speoial 
leniency. The application is dismissed. 

K.N./r.K. Application dismissed. 
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Fox, C. J., Ormond and Twomey, JJ. 
S. P. Ghosh —Petitioner. 

v. 

Empero) —Opposite party. 

Civil Revn. No. 133-B of 1915, Deci¬ 
ded on 20th July 1915, against order of 

Chief Judge, D/- 7th May 1915. 

(a) Lower Burma Courts Act (1900), S. 12— 
There is no power to certify as to anything 
decided by jury. 

Under S. 12 the Government Advocate’s certi¬ 
ficate must be as to something decided by the 
Judge and there is no power to certify as to any¬ 
thing decided by the jury; the Court dealing 
with the case on the certificate cannot deal with 
any other part of the case until it has determined 
that there is error on the part of the Judge on 
some point contained in the certificate. A Court 
dealing ^yith a certificate is not a Court of Ap¬ 
peal and is subject to limitations even as a Court 
of review; 35 Mad. 397 Foil. [P 41 C 2] 

(b) Criminal P. C. (1898), S. 305-Jury 
trial—Unanimous verdict must be accepted. 

A unimous verdict of a jury is bound to be 
accepted by the Judge and under S, 306, it is 
only when the jury are not unanimous that it 
lies with the Judge to take one of the courses 
specified in the section: 3 L. B. R. 75 (F. B.); 
Ref. [P 41 C 1 ] 

The fact that an accused has been charged 
with dacoity only does not necessarily invalidate 
a verdict of guiltv of abetment of robbery: 10 
Bom, L. R. 26, Bef, [P 45 C 2] 

Giles and Sen —for Petitioner. 

Kin —for Opposite party. 

Fox, C. J , —The accused, S. P. Ghcsh, 
was, tried with five other accused at a 
Criminal Sessions of this Court at which 

I presided on the following charge: 

‘‘That you on or about the 31st day of March 
1915 in the Pegu croek near Dawbong committed 
dacoity in that you conjointly confined Moung 
Lun Mong and his crew, beat and robbed them 
of Ra, 20." 

The general effect of the story of Mg. 
^mn Moung and those with him was 
shortly as follows. Eight of them were 
going up the Pegu river at night in a 
Burmese paddy boat; the helm of their 
boat, fouled the anchor chain of a barge 
anohored in the stream. One of the crew 
sof the Burmese boat fell into the river. 
L^n.Monng asked the men on the barge 
\ to send their sampan to rescue the man, 
\ but they, - refused to do so, and they tied 


the helm of the Burmese boat to the 
chain of the barge and would not release 
it. A sampan put off from the barge to 
another barge anchored near by, and 
brought back some Indians. Tbe Bur¬ 
mese were then told that the clerk had 
come and that they must come on to tbe 
barge. They got into it and were told 
to go into a small room on the deck. 
When they went in they were told by 
the third aocused S. P. Ghosh to sit 
down. He asked them their names and 
took these down in writing. When this 
was done the 1st accused in the case 
demanded to know which of them had 
abased him, and without more kicked 
Lun Maung severely. The second ac¬ 
cused then seized him by the hair and 
pressed his head down and the l9t ac¬ 
cused beat him very severely with a 
stick. He also beat others, and all the 
Indians in the room set to either kiok or 
beat the Burmans. Two Indians stood 
at the door armed with dahs evidently 
to prevent the Burmans leaving the room. 
While the assault was going on first 
accused demanded payment from Lun 
Moung of Rs. 20 under threat of the as- 
sult on him being continued to extreme 
lengths. Lun Moung through fear of his 
threat asked one of his men to get the 
money. This man was allowed to go 
back to their boat and having gob the 
money he paid it to the first accused. 
The Burmans were then allowed to go 
back to their own boat which was releas¬ 
ed. According to Lun Moung it was the 
3rd accused who said they might go when 
the money was paid. 

Tbe defence of those of the Chitta- 
gonian accused who admitted that they 
had been on the barge was that there 
had been a fight botween them and the 
Burmans in consequence of whioh tbe 
third accused had been called to the 
barge and no further violence occurred 
after that. The defence of the 3rd ac¬ 
cused was that he only got to the barge 
when the fight was over, and that all 
that he had to do with the affair was to 
ask what tbe row had been about, look 
and see what damage had been done to 
the barge and take the name of the 
tindal or steersman of the Burmese boat, 
and tell the bargemen to push it away. 
He said it was his duty in case Qf da¬ 
mage to a barge to take down the name 
of the tindal of the boat causing damage 
and to report to his superiors. Qis ver- 
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sion denied the Burmans’ story about 
their having been with him in the small 
room on the barge. It was proved that 
he made no repcrt to his superiors. Only 
one of the Burmans spoke to this ac¬ 
cuser] having taken part in the violence, 
and his evidence as to this was obviously 
open to doubt. The Magistrate had com¬ 
mitted him on the ground that as the 
demand for money was said to have been 
made in his presence, and the beating 
was said to have gone in his presence, he 
must be held to have been a party to the 
plan of getting money from the Burmans. 
The prosecuting Counsel put the prosecu¬ 
tion’s case against this accused before 
the jury on the same grounds. 

His case was that the circumstances 
pointed to a plan having been formed 
amongst all those on board the barge to 
get the Burmans to come on to the barge 
and to go into the room, confine them 
there, and then heat them and get money 
from them. I told the jury in the 
course of my summing up that assuming 
that they did not believe the one witness 
who spoke this 3)d accused having join¬ 
ed in the violence they should rot con¬ 
vict him merely because he was present 
when the violence took place end the 
money was demanded, end that before 
they could convict him they must be 
satisfied that he was a party to a plan 
for obtaining money from the Burmans 
by violence or threats or that he had in 
some way joined or had a part in extor¬ 
ting the money from Lun Moung by the 
violence and threats spoken to. I put 
before them for consideration the pos¬ 
sibility of coming to a conclusion that 
no plan for extorting money from the 
Burmans had been arranged prior to 
their being sent into the room, and 
that the idea of beating them and 
getting money from them may have 
started with the 1st accused when he 
demanded to know who had abused 
him. In dealing with the case of each 
accused separately I pointed out to the 
Jury that this 3rd accused’s case on the 
facts that he was net present on the 
barge when any violence occurred, and 
I told them that if they believed this 
they should, of course, acquit him. 

In my general explanation of the con¬ 
stituents of the offences of extortion, 
robbery and dacoity, and of what they 
should be satisfied before they convicted 
any of the accused, I told them that if 


they believed the Barman witness’s 
story about the R?. 20 having been ex¬ 
torted by violence and threats they 
should convict those of the accused who 
in their opinion had taken any partin 
extorting or in any plan for : extorting the 
money by such violence andfchreatEof 
either dacoity or robbery according as 
they found that five or less than five 
persons took part in committing the 
offence. Having at the end of the case 
for the prosecution directed the acquittal 
of 5th and 6th on the ground that there 
was no evidence identifying them as 
having been present at the occurence the 
case of four accused had to be decided 
by the Jury. After retirement to con¬ 
sider their verdict the jury found the 
1 st and 2nd accused not guilty of daeoity 
but guilty of robbery and the third ac¬ 
cused not guilty of dacoity but guilty 
of aiding and abetting robbery. They ac¬ 
quitted the 4fch accused. Nothing has 
been said during the course of the ease by 
either the prosecuting counsel or myself 
about abetment of robbery or about it 
being open to the jury to convict the 3rd 
accused of abetment of dacoity or rob¬ 
bery. My view was that if the jury 
accepted the prosecution’s case that the 
circumstances proved by the evidence 
showed that a plan or scheme had been 
made by the men on the barge to extort 
money from the Burman boatmen and 
that the 3rd accused was a party to that 
plan or scheme, and had acted conjoint¬ 
ly with the other parties to it through- 
out, the 3rd accused should be found 
guilty of either dacoity or robbery al¬ 
though the evidence might rot show 
that he had either demanded monev *or 
said or done anything to put the Bar¬ 
mans in fear of injury. The verdict 
against the 3rd accused appeared to me 
definite, unambiguous and complete, and 
consequently not one about which it was- 
open to me as the Judge at the trial to 
ask any questions under S. 303, Criminal 
P. C. I thought at the time that the only 
course open to me, as the Judge, was to - 
have the verdict recorded and to pass 
sentence in accordance with it. The case 
is now before this Bench on a certificate 
by the Government Advocate that it 
should be further considered on the 
following grounds: 

1. Whether the learned Chief Judge 
who presided at the Sessions held at 
Rangoon at which the case above-named 
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'waB tried on or about 7th May erred in 
accepting the verdict of the jury that 
the 3rd accused, S. P. Ghosh, was guilty 
of the effenoe of abetment of robbery, 
the said aocused not having been charg¬ 
ed with having committed the said 
offenoe of abetment, but only oharged 
along with the other accused of the 
offenoe of dacoity on which oharge, the 
jury found him not guilty, 2 Whether 
the learned Chief Judge erred in not 
putting to the jury whether the 3rd ac¬ 
cused, S. P. Ghosh, was present at time 
of the commission of the robbery. The 
seoond of the above grounds based on a 
misstatement must be made to the Gov¬ 
ernment Advocate. I certainly put to the 
jury the 3rd accused's case that he was 
not presonb at the time of the commis¬ 
sion of any dacoity, robbery and told 
them that if they belived that they 
should acquit him. If the Burman wit- 
nessess were believed there could be no 
question as to his having been present 
at the decoity or robbery. 

As to the 1st ground the verdict was 
unanimous, aDd the Code makeB no pro¬ 
vision for the presiding Judge not accept¬ 
ing a unanimous verdict. Under 8. 305 
of the Code, it is only when the Jury 
are not unanimous that it lies with the 
Judge to take cne of the courses specified 
in the seotion. There could be no error 
in law in my accepting the verdict be¬ 
cause no question of acceptance of the 
unanimous verdict can arise: vide Ela 
Oyi v. Emperor (1). The verdict had to 
be recorded and the accused was by it 
oonvicted of the offence of which the 
jury found him guilty. The contention 
of the learned Advocate who argued the 
case for the accused before this Bench 
was not that I committed any error in 
law in accepting the virdict. He was 
unable to show what course other than 
the one I took should have been adopted 
by me under the peculiar circumstances 
of.the case. His contention was that 
the Jury bad given a verdict which for 
several reasons was illegal. The first 
question for consideration is whether 
it is competent for this Bench to enter 
into afcd deal with the points other than 
thoBe raised in the certificate. 

In Muthukumaraswami Pillai v. 
Emperor (2) a Full Bench of the Madras 
High-'Qatar ti unanimously held that a 
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certificate of the Advocate-General has 
not the efleot of opening the whole case 
a3 if on appeal, hut it only gives the 
Court the power or authority to review 
the case or so muoh of it as is recessary 
in order to determine the point or points 
of law raised in the certificate and there¬ 
upon, that is to say if it finds there has 
been error of law in those points to alter 
the sentence and pass such judgment and 
sentence as may seem right. S. 12, Lower 
Burma Courts Act, 1900, says that where 
in any case tried in the original crimi¬ 
nal jurisdiction any question mentioned 
in S. 11 (i. e., any question of law or cus¬ 
tom having the force of law or of the 
construction of any document or of the 
admissibility of any evidence) has teen 
decided by the Judge and no reference 
has been made by the Judge himself, the 
Chief Court on its being certified by the 
Government Advocate that in hie opi¬ 
nion the decision should he further con¬ 
sidered, review the case or such part of 
it as may be necessary and finally de¬ 
termine the question and may thereupon 
alter the judgment, order or sentence 
passed by the Judge aud pass such judg¬ 
ment, order or sentence as it thinks 
right. It is pluii: that the certificate 
must be as to something decided by the 
Judge and there is no power to certify 
as to anything derided by a Jury, and 
consequently there is no power to review 
anything decided by a Jury. Ben30D, J’e 
judgment at p. 425 of the report of the 
above quoted Madras Full Bench case 
make3 it quite dear that the Court deal¬ 
ing with the case on the certificate can¬ 
not deal with any other part of the case 
until it has determined that there has 
been error on the part of the Judge on 
some point contained in the certificate. 

It appears to me of supreme import-! 
anca to bear in mind that a Court deal¬ 
ing with a certificate is not a Court of 
appeal and that it is subject to limita- 
tions even as a Court of review. Provi¬ 
ded that there has been no error of law 
in something deoided by the Judge the 
law accords absolute finality to unani¬ 
mous verdicts of Juries in cases tried in 
the highert Courts in India. For those 
Courts the system prevailing in t he greater 
portion of the British Empire has been 
adopted and whether it is a good or bad 
system it is a cherished one and it ap¬ 
pears to me that any possible infringe¬ 
ment of it should be well considered and 
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that do verdict should be interfered with 
unless it is quite clear that the Judges 
are authorised by the provisions of law 
to interfere. In my opinion it would be 
sufficient for the disposal of this review 
to say that there was error of law on the 
part of the Judge on any point decided 
by the Judge which is mantioned in the 
Government-Advocate’s certificate. Lest 
however I am taking too narrow a 
view of the powers of this Bench, I 
will deal with some of the points 
raised by the learned Advocate who 
argued the case. One was that the ac¬ 
cused having been charged with dacoity 
only, he could not be legally convicted 
of abetment of robbery whether he was 
present or not present at it. It was not 
disputed that if present he could be con¬ 
victed of robbery although the only 
charge was of dacoity, but it was argued 
that if he was to be convicted at all he 
had to be convicted of either dacoity or 
of robbery. The argument was founded 
on the wording of S. 114, I. P. C., and 
some of the sections of Ch. 14, Criminal 
P. C., dealing with the law as to the 
charges, and on some decisions of the 
High Courts in India. The first of the 
cases bearing on this question is Reg. v. 
Chand Nur and Pirbhai Adamji (3). 
In that case Chand, at the instigation, 
it was said, of Pirbhai, put some poison 
into a mill belonging to Rajebhai, an 
enemy of Pirbhai’s. Rajebhai was not 
killed but two of his sons were killed. 
Chand and Pirbhai were charged with 
murder. 

The Sessions Judge found on the evi¬ 
dence that Pirbhai was not present at 
the commission of the offence, but he 
found him guilty of abetment of murder. 
The High Court held that this convic¬ 
tion was wrong, and directed that Pir¬ 
bhai should be re-tried on a charge of 
abetment of murder. The reasoning, at 
which the High Court arrived at this 
conclusion was that the section of the 
then Code of Criminal Procedure which 
corresponds to S. 238 of the present 
Code, did not apply to a collateral of¬ 
fence, which was in that case the instiga¬ 
tion by Pirbhai of Chand to commit the 
offence which instigation must have been 
taken place before the murder at a dif¬ 
ferent place, so that the set of facts Pir¬ 
bhai had to meet if he had been charged 
with abetment at' the murder was sepa- 
3. (1874) 11 B HOB 240. 


rate and distinct from the facts the 
actual murderer had to meet. The 
learned Judges said that when a man is 
accused of murder he may not be con¬ 
scious that he will have to meet an im¬ 
putation of collateral circumstances con¬ 
stituting abetment of it, which may be 
quite distinct from the circumstances 
constituting the murder itself; in other 
words the Judges considered that the 
charge in that case of murder against Pir¬ 
bhai did not give him proper notice of 
what he had to meet. Thedecision is no 
authority for the proposition that an ac-* 
cused charged with an offence cannot, in 
any case, be convicted of abetment of 
the offence. On the contrary it was held 
that when a charge of a graver offence 
gives notice to the accused of all the cir¬ 
cumstances going to constitute a minor 
offence he may be convicted of the minor 
offence. 

In the present case there can be no 
doubt that the charge against the third 
accused as well as of the other accused 
of conjointly committing dacoity gave 
him and them full notice of all the cir¬ 
cumstances going to constitute minor 
offences involved in those circumstances. 
The charge must have conveyed to each 
of the accused that he conjointly with 
others confined Moung Lun Moung and 
his crew, and beat them and robbed 
them. It must have conveyed to each 
and all of them tbat they were all pre¬ 
sent at the commission of the dacoity or 
robbery and that each took part in it and 
so aided it or joined in a plan or con¬ 
spiracy for committing it. The next 
c;se cited —Padmanaba Payi Kanniah 
v. Emperor (4)—purported to follow Reg. 
v. Chand Nur and Pirbhai Adamji (3), 
but one sentence in the judgment goes a 
good deal further than the Bombay case 
did. The actual facts are not given in 
the judgment or reported, and it cannot 
be gathered tbat whether the Judges in¬ 
tended to lay down the sweeping pro¬ 
position the sent ence may possibly be 
held to do. In Singaravelu Pillay v. 
Emperor (5) all the accused were charged 
and convicted of theft of crops. On ap¬ 
peal the appellate Court altered the con¬ 
viction of the first accused to abetment 
of theft; because it found that he was 
not present at the offence, the High 
Court held this alteration and the con- 
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station of abetment; of theft wore wron* 

The reasoning of the Bombay case ob¬ 
viously applied. 

t la Yaditha Subbay a v. Emperor (6) 

Sundara Aiyar, J., said he did not think 
the learned Judges who decided the oase 
oi Padmanaba Payi Eanniah v. Emperor 
(4) intended to lay down a universal rule 
that in no oase can a oonvicfcion for abet¬ 
ment be possible where the charge was 

only of the principal offence. He went 
on to say: 

.“The question is what were the faots charged. 

If on these facts, two charges could be framed, 
namely, the commission of the principal offence 
and the abetment, then by virtue of the provi¬ 
sions of S. 287 the accused may be convicted of 
the .offence of the abetment though it was not 
charged separately against him,” 

,In my opinion a charge of abetment of 
robbery might have been made against 
the 3rd accused in this case notwith¬ 
standing that the prosecution’s case was 
that he was present at the robbery, and 
S. 114, I. P, 0., would not have been a 
bar to his conviction for abetment of the 
robbery. The wording of the section is : 

Whenever any person who if absent would be 
liable to be punished as an abettor, is present 
when the act or offence for which he would be 
punishable in consequence of the abetment is 
committed, he shall be deemed to have commit¬ 
ted such act or offence.'* 

The exact meaning is somewhat obscure 
and as Mr. Mayne says the section in¬ 
troduces a statutorylegal fiction whereby 
an abettor is treated as if he has actually 
committed the offence himself by reason 
of his presence at the time and place of 
the offence. It has been decided how¬ 
ever that this section does not apply to 
the case of an abettor whose abetment 
oonsists in something done or omitted 
when the offence was committed in his 
presence. 

In a case reported at p. 37 of the Ap¬ 
pendix to Yol. 4 of the Madras High 
Court reports (7) that Court said that 
mWL section simply provides for the 
punishment of what the English Law 
calls; principals in the second degree, who 
ftooording to para. 803 of Hr. Gour’s 
Pene} Law of India are persons who abet 
and countenance it by their pre- 
space at ’it, but who do not actually 
engage in it. Dr. Gour’s remarks on the 
“shall be deemed’ in the section 
that,they imply that the change of 
ituB from abettor only to r principal is 
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only by way of legal fiction, not that the 
abettor actually commits the offence he 
is present at. This view is also expres¬ 
sed in Emperor v. Eashia Antoo (8). In 
Queen v. Alt. Niruni (9) it was held that 
to bring a prisoner within S. 114 of the 
Penal Code it is neoessary first to make 
out the circumstances which constitute 
abetment so that if absent he would have 
been liable to be punished as an abettor 
and then to show that he was also pre¬ 
sent when the offence was committed. 



It follows that the'section only applies 
when an abettor has done or omitted 
something constituting abetment prior to 
the commission cf the crime itself, and 
when he has also been present at the 
commission of the crime, but has not 
actually committed it. This is the view 
of Dr. Gour, and in Abdulla Khan v. 
Queen-Empress (10) it was held that no 
previous conspiracy, instigation or act or 
illegal omission is proved, and the abet¬ 
ment consists only of participation in the 
actual commission of the offence. S. 109 
of the Code is the section applicable. On 
this part of the case I am of opinion that 
neither S. 114 of the Penal Code nor any 
of the sections of Ch. 19, Criminal P. C., 
is opposed to the legality of the convic¬ 
tion of the third accused of abetment of 
robbery. If the case had been tried by a 
Sessions Court without a Jury, a finding 
by the Judge that this accused had 
abetted the robbery committed by the 
accused 1 and 2 would, in my opinion, 
have been legal, notwithstanding that the 
only offence specifically charged was 
of dacoity. On the charge the third ao- 
cused had not to meet any facts other 
than those which occurred at the com¬ 
mission of the offence. Another ground 
urged against legality of the conviction 
is that it was not inaccordance with any 
direction of the Judge as to what con¬ 
stituted abetment and that the Jury must 
have acted on their own ideas as Co abet¬ 
ment which may not have been in ac¬ 
cordance with the law of abetment 
stated in tbe Penal Code. It is the fact 
that the Jury acted on their own initia¬ 
tive in returning a verdict of aiding and 
abetting the robbery, but whether the 
error is such as to vitiate the conviction, 
even if this point could be regarded as 
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included in the Government Advocate’s 
certificate is another matter. 

We should have to consider -whether 
the error had in fact occasioned a failure 
of justice. The error consisted in return¬ 
ing a verdict of aiding and abetting the 
robbery when according to the direction 
I gave the Jury they should, if they ac¬ 
cepted the case of the prosecution, have 
found thisaccused guilty of robbery. The 
verdict was not guilty of dacoitv in respect 
of all the accused guilty of robbery against 
accused 1 and 2: in respect of accused 3 
it wae neither one of guilty nor one of 
not guilty of robbery but a special ver¬ 
dict of aiding in and abetment of the 
robbery. From the points of view of the 
layman this verdict was a perfectly rea¬ 
sonable one, and on the facts before them 
it expressed a view which any con-lawyer 
might take. They had to consider and de¬ 
cide whether this accused 3 had taken 
any part and if so what part in the crime 
spoken to by the Burmese witnesses. 
None of these witnesses had spoken of 
the third accused having demanded 
money, and the evidence as fo his hav¬ 
ing used threats or violence was very 
dubious and weak, but his story a 3 to 
not having been present when the crime 
was committed could not bo believed, 
and the circumstances showed that he 
was present at it and that he wa8 
party to a plan for extorting money 
a9 suggested by the prosecution. I can 
quite understand reasonable men ooming 
to decision that although this man be 
liable to he convicted of the grave off once 
of actual robbery we will convey our 
view that he did not take such an active 
part in robbery as those we convict of it 
by convicting him of an offence which 
will indicate more closely that a con¬ 
viction of robbery would, the actual 
view we take of what he did. The ver¬ 
dict is not open to the charge of in¬ 
consistency oven from a lawyer’s point 
of view: it was not one of not guilty of 
robbery but guilty of aiding and abet¬ 
ting the robbery; it was one finding him 
guilty of what would appear to the ordi¬ 
nary man to be a minor offence instead 
of finding him guilty of a grave offence. 
If.the bringing in a verdict of guilty of a 
minor offence when according to the dir¬ 
ection of the Judge there should not have 
i-oena verdict of guilty of a minor offence 
is to be regarded as a ground for the set¬ 
ting aside a verdict altogether and releas- 
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ing an accused, it strikes me that the 
consequence may be direful. 

We have not to deal in this case with 
any extravagantly erroneous verdict; if 
such a case should arise and have to bo 
considered by a Bench it will no doubt 
be considered on its merits. The present 
case is at most one by a Jury having 
brought in a verdict which necessitated 
a conviofcion being recorded under S. 392 
and the S. 109 instead of S. 392 only; as 
I have shown before, a verdict under 
S. 392 coupled with S. 109 was admissi¬ 
ble in the case. The accused had a fair 
trial and as a result the Jury convicted 
him of a less grave offence than the 
Judge told he should on one view of the 
facts be convicted of. I do not think he 
has any reasonable ground for complaint. 
My conclusions are that there being do 
error of law' in the points of law included 
in the Government Advocate’s certificate,, 
the Bench has no power to interfere with 
the conviction, but if it has such power 
it should net do so. The result of the con¬ 
clusions of the members of the Benob is 
that it does not interfere with the con¬ 
viction or sentence. 

Ormond, J. —The Governmant Ad¬ 
vocate has certified two questions for our 
consideration. We are concerned only 
with the first, viz., whether the presid¬ 
ing Judge erred in accepting the verdict 
against accused 3 of guilty of abetment 
of robbery, he not having been charged 
with abetment but only charged along 
with the other accused with dacoifcy. Our 
powers are derived from S. 12 of 
Lower Burma Courts Act which re¬ 
fers only to the questions of law, custom, 
construction of documents, and admissibi¬ 
lity of evidence, which have been decided 
by the Judge. The presiding Judge hav¬ 
ing accepted the verdict, must be deemed 
to have decided that it was a legal ver¬ 
dict; for if the verdict was illegal, the 
acceptance of the verdict by the Judge 
and the conviction following thereon 
would also be illegal. The question be¬ 
fore us in effect, therefore, is this; was 
the verdict against accused 3 of guilty of 
abetment of robbery, a lawful verdiofe, 
he having been charged with dacoitv 
only ? Ss. 237 and 238, Criminal P. C., 
do not authorise the conviction of an 
accused upon facts which are not stated 
or indicated in the charge:— Beg. v. 
Chand Nur and Pirbhai Adamji (3) and 
Subbaya v. Emperor (6). Accused 3 was 
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charged with five others with committing 
daooity in that they ooujointiy confined 
Mauug Lun Maung and his crew, beat 
them and robbed them of Rs. 20 and 
thereby committed an offence under 
S. 395, I. P. 0. S. S. 391, I. P. 0., wbioh 
defines daooity says: 

“Where the whole number of parsons conjointly 
committing or attempting to commit a robbery, 
and persons present and aiding such commission 
or attempt, amount to five or more, every parson 
so committing, attempting or aiding, is said to 
commit daooity," 

The case against accused 3 as disclosed 
in the oharge was, that he participat¬ 
ed in the common intenion of commit¬ 
ting the robbery; that he either took 
part in the actual commission of the 
robbery or that he was present and aided 
the commission of robbery. Possibly the 
charge would not warrant a conviction 
of abetment of robbery on the ground 
that the accused had previously insti¬ 
gated the robbery; bub it would clearly 
warrant a conviction of abetment by being 
present and aiding in the robbery. And 
even if the acts constituting such abet¬ 
ment were sufficient to make the accused 
liable for the robbery under S. 34, I.P.C., 
a conviction or a verdict of guilty of 
abetment of robbery would bo lawful. 
The fact, therefore, that the accused had 
been charged with daeoity only, does not 
necessarily invalidate a verdict of guilty 
of abetment of the robbery. No reference 
is made by the Government Advocate in 
his oertifioate, to the facts of the case or 
to the learned Chief Judge’s charge to 
the Jury. As the question before us 
stands, it must be assumed that—but for 
the fact that there was no specific oharge 
of abetment of robbery bub a charge of 
daeoity only, the verdict of the Jury is 
not open to question. There is nothing 
in the certificate of the Government 
Advocate which would warrant us in 
going into the question whether the 
verdict was bad on any other grounds, 
o. g., that the law relating to abetment 
was not explained to the Jury, or that 
the verdict was not in accordance with 
the directions of the Judge; those are 
distinct questions of law and are not in¬ 
volved in the question, before us. I would 
answer the first question in the negative. 

Twomey, J. —I agree in thinking that 
the Bench has no power to deal with 
questions which are not covered with 
«|be .Government Advocate's certificate, 
Thqfijst ground raises the question whe- 
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ther the learned Chief Judge erred in 
aooepting the verdict that S. P. Ghosh 
was guilty of abetment oi robbery, the 
offence obarged being one of daeoity. The 
verdiofc was unanimous and if there is a 
unanimous verdict the Judge is bound to 
pass judgment accordingly; if it is 
a lawful verdict the learned Chief 
Judge has shown clearly that a verdict 
of abetment of robbery or as the Jury 
expressed it aiding and abetting” the 
robbery, was one which might lawfully 
be returned upon the oharge as is framed 
in the case. I, therefore, concur in an¬ 
swering the reference in the negative. 
The second ground is shown to be based 
on misapprehension. 

K.N./R.K. Appeal dismissed. 
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Twomey and Ormond JJ. 

Maung Shwe Paw— Defendant-Ap¬ 
pellant. 

v. 

Ma Pan Zi —Respondent. 

Special Secend Appeal No. of 153 of 
1915, Decided on lOsh September 1915. 

(a) Buddhist Lav/—Burmese -Succession — 
Only grand children surviving—They suc¬ 
ceed on same footing as children—Rule as to 
out of time grand children—Applicability of. 

When there are no children surviving but only 
the grand children the latter succeed on theaame 
footing as children and the rule as to "out oi 
time” grandchildren esmes in only when a 
distinction has to be made between different 
classes of heirs, e. g., children and grandchil¬ 
dren and has no application whsn all the 
nearest hefrs stand in the samo degree of re¬ 
lationship to the deceased: (1697-1900), II 
U B R 66 Ref. [p 47 q n’ 

(b) Civil P. C. (1908), O. I, R. 10 -Finding 
that plaintiff must fail—Court cannot import 
new co-plaintiff having different cause of 
action. 

Neither 0. I, R. 10, nor any other provision 
of the Code of Civil Procedure authorises a 
Court, on finding that the plaintiff must fail, to 
import into the case as co-plaintiff a person who 
has a different cause of action inconsistent with 
that of the original plaintiff and who moreover 
has not paid Court-fees on the now claim. 

„ CP 46 C 2] 

(c) Buddhist Law—Burmese—Joint family 
—Non-administration suit — One member 
suing another in his own rights — Duty of 
Court. 

In a non-administration suit by one member 
of the family against another in his own right 
the Court should adjudicate his claim on its own 
merits. [P 46 C 2] 

J. E. Lambert—tor Appellant. 

Twomey, J.— The original plain, 
tiff, Saw Pe, as sole heir of one Mi On 
Gaing, sued the defendant, Shwe Paw 
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Mi On Gaing’s surviving husband, for 
the property left by Mi On Gaing. The 
parties are related to one another as 
shown in the following table:— 

Former = Tun U Mi On Gaing=3rd hus¬ 
wife (deceased) (deceased) band 

(deceased) 2nd hus- Shwe 

band of Mi Paw 

On Gaing (defen¬ 

dant) 

No issu9. No issue. 

Mi Pan Zi=Shwe Nyein(deceased), adopted son 
| of Mi On Gaing. 

Saw Pe, plaintiff. 

Shwe Nyein was the kittima son of Mi 
On Gaing. She left no children by any 
of her three husbands. Shwe Nyein 
died before his adoptive mother, Mi On 
Gaing. The property in question is 
found to have been acquired while Mi 
On Gaing was married to her second 
husband, Tun U. The plaintiff, Saw 
Pe, claimed that not only his father, 
Shwe Nyein, but he himself was adop¬ 
ted by Mi On Gaing. The District 
Court found that he was not adopted. 
The District Court decided that Saw Pe, 
the son of the kittima son, ranked as 
a grandson and was entitled as against 
his step grandfather Shwe Paw to one- 
half of his grand-mother’s property. 
The learned Judge relied upon the Upper 
Burma rulings Ma Hnin Dole v. Ma U 
(l) and Maung Bado v. Ma Kyin (2). 

Mg. Shwe Paw, the defendant appealed 
to the Divisional Court on the ground 
that Shwe Nyein’s adoption was not 
proved and in any case that Mgj 
Saw Pe was at best an “out-of-time” 
grandchild and could not succeed to 
any part of the estate as against his 
grandmother’s surviving husband. The 
Divisional Judge concurred in the find¬ 
ing that Shwe Nyein was the kittima 
son, but then went out of his way to 
consider the position of Saw Pe’s mother, 
Mi Pan Zi. He came to the conclusion 
that Saw Pe could not sue during his 
mother’s life-time as she was a step¬ 
child of Mi On Gaing and was, more¬ 
over, the sole heir of her husband, the 
adopted son Shwe Nyein. The Judge, 
therefore, purporting to act under 0. 
1, R. 10, Civil P. C., joined Mi Pan 

1. (1897-01), II, U B R 12G. 

2. (1897-01), II, U B R 164. 


Zi as a plaintiff and ultimately decided 
that she was entitled to *3/4ths of Mi 
On Gaing’s estate as against Mi On 
Gaing’s surviving husband, and that 
the original plaintiff, Saw Pe, was 
entitled 'to nothing. The • Divisional 
Judge’s procedure was erroneous. On 
his finding that the plaintiff Saw Pe had 
no right of action in his mother’s life¬ 
time, the proper course would be to set 
aside the decree of the Distriot Court 
and dismiss the suit. Neither Order 
1, Rule 10 f nor any other provision of 
the Code authorises 4 Court, on finding 
that the plaintiff must fail, to import 
into the case as co-plaintiff a person 
who has a different cause of action in¬ 
consistent with that of the original 
plaintiff and who moreover has not paid 
Court-fees on the new claim. The case 
was not an administration suit in which 
all those claiming to share in the estate 
of the deceased must be represented. It 
was a claim by one member of the 
family suing in his own right and the 
Judge should have adjudicated this claim 
on its own merits. 

The defendant, Shwe Paw, having 
appealed to this Court and the original 
plaintiff, Saw Pe, not having appealed, 
the ordinary course would be to set 
aside the Divisional Court’s decree so 
far as it amounts to a dismissal of Saw 
Pe’s original suit. But the circumstan¬ 
ces are peculiar. It appears that it was 
Ma Pan Zi who conducted the suit and 
the appeal in the Divisional Court for 
her son, Saw Pe, and it is only the 
action of the Divisional Court that has 
placed her formally in antagonsim to 
her son. It may be inferred that Saw 
Pe has refrained from appealing to this 
Court because he expects that the decree 
in favour of his mother will ultimately 
benefit him. It does not appear that 
Saw Pe himself was consulted as to the 
addition of Maw Pan Zi as a co-plaintiff 
or that he waived his rights in her 
favour. In the circumstances it seems 
that the case should be remanded to 
the Divisional Court for a fresh decision 
on the defendant, Shwe Paw’s appeal 
uncomplicated by any claim on the part 
of Ma Pan Zi who should be struck out. 
Mr. Lambert for the appellant, Shwe 
Paw, agrees to this course. The Upper 
Burma rulings mentioned in the Dis¬ 
trict Court’s judgment should be of 
great use in deciding the case. Atten- 
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Hon is also invited to the instructive 
ruling Ma Gun Bon v. Po Kywe (3), 
Which haB many points of similarity 
to this oa9e and which gives reasons for 
thinking (i) that when there are no 
children surviving but only the grand¬ 
children the latter succeed on the same 
footing as ohildren and (ii) that the rule 
aB to^ out-of-time” grand-children is 
requisite only when a distinction has to 
be^ made between different classes of 
heira (e. g., children and grandohildren) 
and has no application when the near¬ 
est heirs all stand in the same degree of 
relationship to the deceased. 

It has been urged that Saw Pe has a 
brother, Tun Win, and that he should 
be joined as oo-plaintiff. This is not 
hecessary. If Saw Pe is one of two 
sons of the kittima son, Shewe Nyein, 
and if it iB held that Saw Pe is entitled 
to a share, he should get only one-half 
of the^ share to which he would 
be entitled as the only son. The 
other half would be claimable by his 
brother, Tun Win, but it need not be 
awarded in this suit. It may be ques¬ 
tioned whether the Divisional Judge is 
right in regarding Mi Pan Zi as Shwe 
Paw’s step-daughter. Shwe Paw is the 
subsequent husband of Mi Pan Zi’s step¬ 
mother, Mi On Gaing, and the rules 
relating to partition between step-child 
and step-father seems to have no appli¬ 
cation as between them. When Mi Pan 
Zi's father, Tun U, died, Mi Pan Zi 
might have claimed partition from her 
step-mother, Mi On Gaing, but appa¬ 
rently did not do so because she was 
the wife of Mi On Gaing’s kittima son. 

Step-children”, the Divisional Judge 
remarks, “would seem to be treated 
under Buddhist Law upon the same prin¬ 
ciples as children.” This is true only 
when there are no children of the whole 
blood. Children of the half-blood can¬ 
not suoceed on the footing of children 
when there are children of the whole 
blood. And one of the pointB which 
has to be decided in this case is 
whether a kittima son, as being for 
all purposes equivalent to a natural 
born son of his adoptive parents does 
not exclude a child of the half-blood. 
When a Bon dies before his parents 
and, the parents afterwards die, the 
question arises whether the deceased 
eon’s widow or his ohildren or both 
~~W UafrT-01), II U B ft 66. " 


widow and ohildren represent him in 
the ultimate partition of the parental 
estate. Among other authorities Ss. 162 
and 164 of the Digest may be consulted 
on this point. The deoree of the lower 
Appellate Court is set aside and the case 
is remanded to the Divisional Court for 
a fresh deoision after striking out Mi 
Pan Zi’s name as co-plaintiff. The costs 
of this appeal will be borne by the estate. 
A certificate will be given to the appel¬ 
lant under S. 13, Court Fees Act for 
the refund of the Court-fee on the’ me¬ 
morandum of appeal. 

Ormond, J— I concur. 

K.N./r.K. Case remanded, 
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Fox, C. J. 

Maung PoShin— Plaintiff—Appellant. 

v. 

Mohamed Thambi and another —Defen¬ 
dants—Respondents. 

Civil Revn. Petn. No. 42 of 191,3. Deci¬ 
ded on 13th July 1915. 

(a) Landlord and Tenant—Trespasser—Re¬ 
medy against trespasser is one for mesne pro¬ 
fits. 

A claim for uso and occupation only arises 
where it is shown that the occupation *wa 3 by 
permission or sufferance. No suit for use and oc¬ 
cupation lies against a trespasser; the suit open 
to an owner against a trespasser is one for mesne 
Profits [P 43 C 2] 

(b) T. P. Act (1882), S. 102—Tenant dis¬ 
puting title of derivative owner suing for 
rent—Provisions of S. 23 should be consi¬ 
dered—Provincial Small Causes Courts Act 
(1887), S. 23. 

The rule that a tenant may net dispute his 
landlord’s title applies only to the title of the 
original landlord who let him into possession and 
not to that of an owner who has acquired the pro¬ 
perty by some title derived from the original les¬ 
sor. [p Q Jj 

If a tenant disputes the title of the derivative 
owner who sues him for rent in a Small Cause 
Court in Lower Burma, due attantion should be 
paid to the provisions of S. 23, Provincial Small 
Cause Courts Act. [P 49 q jj 

(c) Landlord and Tenant- Attornment. 

Attornment by tenant is necessary only in cer- 
tain cases. fp ao r* it 

(d) Landlord and Tenant—Rent. 

There is no bar to a suit for rent being amen¬ 
ded to a suit for damages for use and occupation- 
2 It, B. 22.122, Ref, £p 49 q gj 

Dhar —for Appellant. 

Agabey —for Respondents. 

Judgment.— The facts before the 
Court were as follows: The defendant 
occupied a room in a house which at one 
time belonged to A. Mohamed Eusoof. 
In a previous suit (No. 4324 of 1914) 
brought by the plaintiff against defen- 
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cant 1 for rent, one Andiappa Chetfcy 
produced i mortgage-deed by which this 
Eusoof purported to mortgage the house 
to M. V. E. Y. E. Curpan Chstby, but as 
Aucliappa Chefcty said he was not in Ran¬ 
goon at the time the mortgage was exe¬ 
cuted he did not prove that the mortgage 
had in fact been executed by Eusoof. 
Andiappa had the house sold by auc¬ 
tioneers under a power of sale contained 
in the mortgage. One Kadar Bacha 
bought the house thus sold. Subse¬ 
quently Kadar Bacha sold the house to 
the plaintiff on 24th April 1914. Seve¬ 
ral people were living in the house as 
tenants of Eusoof. The defendant was 
ono of them. On 27th April an Advo¬ 
cate on behalf of Eusoof sent defendant 
1 a letter requiring him to pay rent to 
him and to no other person. On 1st 
Juno 1914 the plaintiffs through an Ad¬ 
vocate gave notice to the tenants of their 
having purchased the house and reques¬ 
ted them to pay rent for May. The 
letter also gave them notice to quit the 
bouse at the end of June, and warned 
them that if they did not comply with 
the demands against them, legal proceed¬ 
ings would be taken against them with¬ 
out further reference. On 25th June 
another letter warned the tenants that if 
they did not quit the house before 1st 
July they would be charged enhanced 
rents, and demand was also made for the 
rent of June at the rate at which they 
had been paying to Eusoof. On 17th 
June the plaintiffs instituted Suit No. 
4324 against the defendant for Rs. 9 as 
being due for the rent of the room he 
occupied in the house for the month of 
May 1914. 

This suit was dismissed, the learned 
Judge holding that a suit by the plain¬ 
tiffs for the rent did not lie, because (l) 
they oould not be regarded as having 
stepped into the shoes of the original 
lessor Eusoof, (2) the tenants have not 
attorned to them and their possession 
should not be treated as adverse to the 
new owners, (3) the lease was at an end 
when the interest of the lessor in the 
property terminated, (4) the suit open to 
the plaintiffs was one for damages for 
use and occupation, and a suit for rent 
could nob be allowed to be amended to 
cue for damages for use and occupation. 
On 13th November 1914 the plaintiffs 
brought the suit (No. 8065) now being 
considered. They claimed Rs. 54 from 
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defendant 1 and his wife- for use and- 
occupation of the room they occupied in 
the house from the beginning of May to 
the beginning of November. Defendant 1 
pleaded inter alia that he has been pay¬ 
ing the rent of Rs. 9 a month all along 
to Eusoof, but he did not prove this. 
The amount claimed was decreed in 
favour of the plaintiffs. Defendant 1 
seeks revision of thedeoree on the ground 
that it was contrary to law. The two 
judgments contain much misconception 
of law applying to the rights of the 
plaintiffs as against the defendant if they 
in fact acquired the ownership of the 
house, and as to the nature of the suit 
for compensation for use and o3oupation. 
I will deal with this latter matter first. 
The learned Judge was no doubt right-in 
holding that the case of Hamrick Dass v. 
Mohamed Yacubji Dudah (l) was distin¬ 
guishable from the case before him. It 
was so, because the facts and the rela¬ 
tions between the parties were entirely 
different. 

But the principle enunciated in the 
case, viz., that a claim for use and occu¬ 
pation only arises where it is shown that 
the occupation was by permission or 
sufference of the plaintiff, applied to the 
case, because according bo the plaintiffs’ 
case the tenancy of the defendant had 
terminated at the end of Juno, and from 
1st July he was a trespasser. No suit 
for use and occupation lies against a tres¬ 
passer. The suit open to an owner 
against a trespasser who has occupied his 
land is one for mesne profits—Vide 
Wharton’s Law Lexicon and the referen¬ 
ces in the Civil Procedure Code to such 
suits. The learned Judge appears to 
have thought that there were two sorts 
of suits for use and occupation: one 
founded on express or implied contract 
between the owner and the person who 
has used and occupies his property, and 
the other by the owner for damages for 
use and occupation against one who has 
wrongfully occupied his property. This 
is not so: in Ch. 14 of Woodfalls Law 
of Landlord and Tenant the subject-mat¬ 
ter of the particu* ar form of suit is dealt 
with fully, and the form of plaint for 
such a suit is given in Bullen and Leake’s 
Precedents of Pleading; the note upon 
this form may usefully be referred to in 
order to ascertain the scope of such a 
suit. _____ 

1. (1903-4) 2LBR 122. 
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'’In the present case the plaintiffs 1 suit 
for use and occupation did not lie in res¬ 
pect of. anything being due for use and 
•occupation between 1st July and 1st 
November, because between those dates 
the defendant was a trespasser. It did 
not lie for the month of May, because 
the plaintiffs’ proper suit in respeot of 
that month was for rent. Assuming 
that the learned Judge adhered to his 
opinion that S. 23, Provincial Small 
Cause Courts Act, need not be acted on if 
the plaintiffs had proved their title in 
the first suit, the Judge’s dismissal of 
that suit would have been wrong. He 
was in error in thinking that no one bnt 
the original lessor can sue a tenant for 
rent. S. 109, T. P. Act, was brought to 
his notice, and he wa9 right in that the 
section did not apply to the case before 
him because it was not a case of a lessor 
having transferred the property leased. 
The section, however, does not contain 
the whole law as to the rights of an ori¬ 
ginal lessor devolving on or being acquired 
by another. Such rights may be acquired 
by derivative title by any person who 
lawfully acquires or becomes entitled to 
the property leased. Some of the cases in 
which the rights of the original lessor 
devolve on others are dealt with in Ch. 7 
of Woodfall’s Landlord and Tenant deal¬ 
ing with substitution of parties to the 
( contract of tenancy. In view of the 
contention put forward by the defendant 
in the case, it may be quoted that the 
rule that a tenant may not dispute his 
landlord’s title, applies only to the title 
of the original landlord who let him into 
possession, and not to that of an owner 
who has acquired the property by some 
title derived from the original lessor: 
vide Woodfall, pp. 290 and 626. 

If a tenant does dispute the title of a 
derivative owner who sues him for rent 
in a Small Cause Coprfc in this province 
due attention should be paid to the pro¬ 
visions of S. 23, Provincial Small Cause 
Courts Act. As these subjects were re¬ 
ferred to in the first suit which is not 
being dealt with by me, I may remark 
that attornment by tenants is necessary 
in only the few cases referred to in 
Woodfall, The learned Judge also mis¬ 
read S. 3 (e), T. P. Act, which did not in 
any way apply to the case before him. 
Further, I may say that there is no bar 
to suit, for rent being amended to a suit 
for a use and occupation. For the reasons 
V 1915 LB/7 & 8 


I have given,I hold the decree impeached 
was wrong in law and I set it aside and 
dismiss the suit with costs. The plaintiff 
must also pay the defendant’s cost of this 
application 2 gold mohurs allowed as 
Advocate’s fee. 

K.N./r.k. Suit dismissed . 
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Fox, C. J. 

Mg. San Bwin —Plaintiff—Appellant. 

v. 

A. N. K. Nagamutu — Defendant — 
Respondent. 

Second Appeal No. 270 of 1914, Deci¬ 
ded on 9th July 1915. 

Civil P. C. (i908), O. 34, R. 1-Second 
mortgagee in posseesion cannot be ousted 
by purchaser at sale under decree in suit 
on first mortgage to which he was not party 
— Declaratory suit by puisne mortgagee 
without asking for further relief is main¬ 
tainable — Specific Relief Act (1877) 
S. 42. " 

A second mortgagee in possession under a 
mortgage under which he was entitled to pos¬ 
session, cannot be lawfully ousted from posses¬ 
sion by his mortgagor or by the 1st mortgagee or 
by a purchaser at a sale under a decree in a suit 
on the 1st mortgage to which he was Dot a 
party. The purchaser io such a suit, whether 
he is mortgagee 1 or a stranger, does not acquire 
the rights of the mortgagor at the date of 
the first mortgage but only those that subsist in 
him at the date of tbe suit. [P 50 C 2] 

Therefore a puisne mortgagee’s suit for de¬ 
clarations that the decree and sale in mort¬ 
gagee l’s suit was inoperative against him and 
that the purchaser was not entitled to disturb 
his possession, without asking for further relief 
is maintainable : 9 I C 513 ; 26 Mad 537. Ref. 

[PfilClj 

Bomanji —for Appellant. 

N. S Aiyar —for Respondent. 

Judgment— Eliminating from the 
plaint unnecessary and irrevelant matter 
the state of facts on which the plain¬ 
tiff a3ked a declaratory decree was as 
follows : In 1905 defendant 3, Ma The, 
and two others (U. Lin and Ko Lon) 
mortgaged two holdings of paddy land, 
one of which is the subject-matter of 
this suit, to defendant 1 firm for 
Rs. 750 by a registered mortgage with-! 
out possession. In 1910 defendant 1 
firm pressed for payment and Ma The 
borrowed Rs. 1,100 from the plaintiff' 
with which she paid to defendant 1 
firm her share of the debt to that firm. 
As security for this Rs. 1,100 Ma The 
mortgaged one of the holdings to the 
plaintiff by a registered deed. This 
mortgage was usufructuary and under it 
the plaintiff was to hold possession of 
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the holding for six years, the principal 
net being re payable until the expira¬ 
tion of such period. In pursuance to 
this mortgage the plaintiff had entered 
into the possession of the land and was 
in possession of it when the suit was 
filed. 

In 1913 defendant 1 firm had sued 
the mortgagors on the mortgage of 1905 
for Rs. 300 principal end interest due, 
and had obtained a mortgage decree for 
such amount of principal, Rs. 178-8-0 
interest, and Rs. 52-8 0 costs. The 
decree directed that in default of pay¬ 
ment of Rs. 525 with interest at 
Rs. 6 per cent, per annum from 16th 
October 1912, tbe two mortgaged hold¬ 
ings were to be sold. Tbe plaintiff was 
not a party to the suit and no mention 
was n ads of his having the usufructu¬ 
ary mortgage over one holding. The 
holdings were sold under the decree and 
defendant 2 brought the ‘one mortgaged 
to the plaintiff for Rs. 735 ; an order 
had been made at the instance of defen¬ 
dant 2 ordering Ma The to deliver up 
the land to him. The plaintiff appre¬ 
hended disturbance of his possession 
under his usufructuary mortgage. The 
prayer of the plaint is: 

(l) That it may be declared that the 
decree in Civil Regular Suit No. 448 of 
1912 (the suit on defendant 1 firm's 
mortgage) and tho sale of the laud in 
Civil Execution No. 150 of 1913 of the 
Township Court of Yedashe is inopera¬ 
tive against the plaintiff’s interest in 
the land and voidable; and (2) that 
defendant 2 the purchaser at the sale 
in execution is not entitled to disturb 
the plaintiffs possession. It may be 
said at once that the plaintiff can have 
no right to a declaration that the sale 
under the decree is voidable either at 
his instance or that of any of the mort¬ 
gagors. There is however a question 
Whether he can prove what he alleges ; 
he is nob entitled to a decree containing 
the other declarations he asked for. 
The Sub-D.visional Judge did not ap¬ 
preciate the real point involve! in the 
Case, which is whether the plaintiff as a 
puisne usufructuary mortgagee who was 
not made a party to a suit on the let 
mortgage as he should have been under 
O. 3 l, R 1 of the Procedure has a right 
to a declaratory decree. The Divisional 
Judge discussed some of the very numer¬ 
ous deoisioos on the rights of puisne 


mortgagees, and came to the conclusion 
that the plaintiff had nob adopted 
either of the two remedies open to him, 
and thab furbher relief being open to 
him his suit for a mere declaratory de¬ 
cree would not lie. 

The rights of a puisne mortgagee who 
has nob been made a party to a suit on 
the 1st mortgage, has been the subject 
of much discussion in the Indian High 
Court. It bas been dealt with fully by 
a Full Bench of the Madras High Court 
in Mulla Vcetil v. Achuthan Nair (l) 
which, although it is a most important 
decision, has not so far been included in 
the official reports. The cases in all the 
High Courts which had any bearing on 
the question were considered at length 
and the Courts held that the following 
propositions were established, viz.: 

(1) a second mortgagee is entitled to> 
the same rights as the 1st mortgagee 
with reference to his seourity having 
regard to the nature of his mortgage ; 

(2) the purchaser of the equity of re¬ 
demption after the 1st mortgage and the 
2nd mortgages both 9fcand on the same 
footing with reference to their respective 
rights against the 1st mortgagee when 
they have nob been impleaded in the 
suit instituted by him on his mortgage ; 

(3) those rights are unaffected by the 
suit of the 1st mortgagee to whioh they 
are not made parties and the decree 
passed therein made in pursuance there¬ 
of; (4) the purchaser in such a suit, 
whether it is a 1st mortgagee or a 
stranger, does not acquire tbe rights of 
the mortgagor as at the date of the 
1 st mortgage, but only those that subsist 
in him at the date of the suit. The 
question referred was 

“ Whetb r a mortgagee 1 who has purchased the 
mortgaged prop Tty in execution of a decree on 
hi-> mortgage and sues for possession, or in the 
alterna ive for the recovery of his m ney, fa 
entitled to a decree for possession subject to 
redemotion by a puisne'mortgagee with p>sses- 
sion who was not a party to the suit by mort¬ 
gage >? ” 

The answer of the Full Bench was in 

the negative. The judgment makes it 

clear that a stranger who buys is in no 

better position than a first mortgagee 

who buys at the sale in pursuance of his 

decree. Their Lordships say: 

** The authori y th refore of the Judicial Oom- 
mitt e is clear for tbe position that whatever 
rights mortgagee 2 as such may navs at the 
tLt'ofhis mortgage wbe'her to pos ('t 

i. a i el b 13. 
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M» mortgage be one with possession and fchi 
previous mortgage without it) or to stle or 
foreclosure under S. 67, (T. P. Ac), suoh 
rights re mail altog ther uoaffeeted tw the 
suit of mortgage) 1 wi'hou'j the >eooud b'ing 
a partv to it and the sale in execution of his 
decree. ” 

Thia judgment arrived definitely at 
the conclusions whioh at the latter 
decision* were teniing towards, and it 
appears to me to undoubtedly state the 
law aooordtngly. Their Lordships say 
that there is nothing in Ooverdhana 
Doss v. V eera&ami Gketti (2) to support 
the contentions of the respondeat who 
argued ia favour of an affirmative an¬ 
swer to the question referred. Aiopting 
thia judgment the plaintiff in this c* 9 e, 
if he was a second mortgagee in posses¬ 
sion under a mortgage under whioh he 
was entitle 1 to possession could not be 
lawfully ousted from po3-jP8 ion by his 
mortgagor, or by the 1st mortgageo or 
by a purooaser at a sale uoder a daoree 
in a auit on the 1st mortgage to which 
he was not a party. That being so a 
suit for declaration that the decroe and 
sale in tie 1st defeadaot’s suit was 
inoperative against him, aud thit 
defendant 2 was not entitled to disturb 
his possession, was open to the plaiotiff 
in this ca9e, and he was not oblige! to 
seek further relief. All he wants is to 
ibe left in the possession which be 
allege I he had at the time he filed his 
suit. It is open to him bo ohoose his 
own time for enforcing other rights 
whioh the law m»y give him ia respect 
of his usufructuary mortgage. The case 
will be remaaded for trial but the issues 
fixed by the Sub-Divisional Julgeare 
nob appropriate. I fix the following 
issues : 

' 1. Did Ma The mortgage the holding 

in suit to the plaintiff by a usufructu¬ 
ary mortgage and was the plaintiff in 
possession of the holding under such 
usufructuary mortgage at the time the 
suit was filed ? 

2. Was the plaintiff a party to the 
Bait by defendant 1 firm on their 1st 
mortgage over the land ? 

If thi 1 st issue is answered in the 
affirmative and the second issus in the 
negative plaintiff will bi entitled to the 
deolaratory decree wh'oh he aski for 
except ia 8o far he asks that the decree 
obbaine I by defendant 1 aad the sale 
under it are voidable. It will be no. 

MfellJUaj Hi Mai 6*7. 
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necessary for fcho Sub.Divisional Oourfc 

to go into any question of collision or 

fraud or whether defendant 3 had 
notice of the plaintiff's mortgage. Thin 
Court has held that the registration of a 
document concerning land affords notice 
to all persons dealing with it subsequent- 
ly; consequently defendant 2 oannot resist 
the plaintiff’s olaim on the ground that 
ha was a bona fide purchaser of the land 
without notioe of the plaintiff’s mort¬ 
gage. The appeal is allowed, the decrees 
of both tho lower Courts are set aside 
and the case is remanded for admission 
noier its original number and for trial 
on the issues I have fixed. The first 
and tho defendant 2 must pay the plain- 
t ff’s costs of tho appeals in tho Divi¬ 
sional Court and in this Court. A certi¬ 
ficate will issue to the appellant under 
8. 13, Court.fees Act. 

Note. Defendant 1 was not made a 
party to the appeal either in this or in 
the D.vision&1 Court. No mention wati 
made in tho der.,e to pay the plaintiff’s 
costs by him. 

K.N/r.k. Appeal allowed. 

■ 
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Ormond and Twomby, JJ. 

A. J. Robcrison— Defendant — Appel¬ 
lant. 

v. 

H. V. Murray —Plaintiff—Respondent. 
First Appeal No. 192 of 1911, Decided 
od 9th Sep’e ubor 1915. 

Toi t— Defamation—Malice—Occasion pri¬ 
vileged— Plaintiff must show malice—Defen¬ 
dant honestly making state neat is not liable. 

Toe law applicable to a suit for damage* for 
slander ia ladi^ 13 the same as the English law. 

If the oco iS’on is privileged the onus fa oi the 
plaintiff to sho^v actual malic© in th-. defeadant, 
and if the defendant make at* tomcat honestly he 
is not liable for tin slander eve i though th-rcie 
no reasonable ground for his belief: Clirh v. 
Molyneux; Sluirt v. Bell 60 L J Q B 577 and 
Collins v. Cooper , (1903) 19 T L R 1L8, Rof. 

IP 62 0 2] 

R;fu3al to apologise b-fore suit m*y be evi¬ 
dence of m dice, but it may equallv be consistent 
with the defendant honestly adhering to his opi¬ 
nion. [P 52 0 2] 

J. R Pa?—f^r Appellant. 

Higinbotham —for Respondent. 

Ormond, J.— On the original side of 
this Court the plaintiff-resooudenfe has 
been awarded a decree for Rs. 509 dam¬ 
ages for slander u fcerel by the appellant 
Robertsoo, aa A lvacate of this Court, 
who dow appeals. Robertioa occupied 
a house belonging to the plaintiff at 
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Pauktaw, Insein, free of rant. The house 
had been uncccupiel for some time and 
was in need of repair and Robertson 
abated that he was to be allowed, if ha 
did it up, to occupy it free of rent until 
it could be sold. The house was burnt 
down on 4th June 1913. The plaintiff 
had taken out a fire insurance policy for 
Rs. 13,000 on this house through the 
defendant, and Finlay, Fleming & Com 
pany were the agents for the Insurance 
Company. Robe.tson reported to the 
agents that the fire was an act of incen¬ 
diarism and in his opinion was at the 
instigation of Mr j. Murray, the plaintiff: 
that is the slander complained of. The 
defence was that it ws privileged com¬ 
munication and made without malice. 
If the facts are as s'ated by the defen¬ 
dant as to what ho saw at the time, it 
was clearly an act of incendiarism and 
there is no reason to disbelieve his evi¬ 
dence as to these facts. Most of Robert¬ 
son’s furniture was burnt in the fire and 
was uninsured, but ho with the Insur¬ 
ance Company had the common interest. 
I think it \va3 a moral duty cist on 
Robertson to report the facts within his 
knowledge to the agents of the Insurance 
Company. The learned Judge on the 
original side has held that the occasion 
was privileged, and in my opinion it was 
clearly so. But the learned Judge has 
thought there was no basis for the de¬ 
fendant s opinion that the fire was at 
the instance of plaintiff. It is not clear 
from the judgment whether the learned 
Judge found that there was actual malice 
on the part of the defendant in expres¬ 
sing that opinion or whether the learned 
Judge held that he had acted without 
due care and attention in holding that 
opinion. I think the effect of the judg¬ 
ment is that the defendant could not 
have honestly thought that the fire was 
at the instance of the plaintiff and 
therefore was actuated by malice. The 
plaintiff had served a notice upon the 
defendant to quit the house and he had 
refused to do so. A Mrs. Hood was 
living in the house and her husband 
objected to her doing so. Defendant was 
told by Mrs. Hood that a few days be¬ 
fore the fire Mrs. Murray, the plaintiff, 
had told her mother, Mrs. Paulini, and 
Mi3S Pinto who wa3 with her that she 
should nob let her daughter remain in 
the house as the house might be burnt 
dqwn, that Pauktaw was a disrepubed 
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place and insinuated that Hood might 
burn this house down Korei3hi, the 
broker, also told the defendant that 
Mrs. Murray, the plaintiff, had told him 
that Hood was troubling her and com¬ 
plaining that Mrs. Hood was staying 
with Robertson and that she was afraid 
of Hood doing something to it and that 
she was afraid her house might be burnt 
down. Koreishi says that she told him to 
tell Robertson that Hood was arranging 
to burn down the house, or that he, 
Robertson, was to be beaten and that he 
better leave the house, and that he had 
informed Robertson of what Mrs. Murray- 
had told him. The fact that those state¬ 
ments were made by Mrs. Murray to the 
witness and reported to the defendant 
is nob disbelieved by the learned Judge, 
but he holds that the proper inference 
to draw from them is that she was afraid 
that Hood might either burn down the 
house or get budmashes to do so. 

The law applicable to a suit for dam¬ 
ages for slander is the same as the Eng¬ 
lish law. Under that law if the occasion 
is privileged, the onus is on the plaintiff 
to show actual malice in the defendant, ; 
and if the defendant made his abatement 
honestly he would not be liable for 
slander even though there was no reason 
able ground for his belief. The following 
cases are sufficient authority for this 
proposition: Clark v. Molyneux (l), 
Stuart v. Bell (2) and Collins v. Cooper 
(3). The defendant refused to apologise 
before suit and that is relied upon as 
evidence of malice. But it is equally 
consistent with the defendant honestly 
adhering to his opinion. The absenoe of 
any reasonable ground for the opinion 
would be evidence of malioe but in this 
case, apart altogether from the state¬ 
ments made by Mrs. Murray, the fact 
that the house was insured for Rs. 13,000 
and apparently was worth Rs. 10,000, 
for that was the sum paid by the Insur¬ 
ance Company, and the fact that it was 
clearly an act of incendiarism might be 
sufficient to warrant an honest belief in 
the mind of the defendant that the 
plaintiff must have been connected with 
the fire and Hood would have hardly 
acquainted Mrs. Murray with his inten¬ 
tion of burning down her house unless 
Mrs. Murray acquiesced in his doing so. 

1. (1878) 47 L JQ B 230. ' 

2. (1891) 60 L J Q B 677. 

3. (1903) 19 TLR 118. 
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In my opinion the plaintiff has not made 
oat that the defendant did not honestly 
believe that the house was burnt down 
at the instance of the plaintiff. I would 
allow this appeal and dismiss the suit 
with oosts in both Courts. 

Twomey, J. —I concur. 

K.N./b.K. Appeal allowed . 
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Parlett and Twomey, JJ. 
t Abdul Rahman Khan Laudie —Plain¬ 
tiff—Appellant. 

v. 

Ma Kye— Defendant—Respondent. 

First Appeal No. 124 of 1912, Decided 
on 30th July 1914. 

(a) Mahomedan Law—Divorce—Khula form 
—Incidence of—Khula is at wife's desire 
alone and she can reserve option to revoke. 

A khula divorce is a divorce where the wife 
alone is desirous of having the marriage dissolved 
and in such a divorce the wife mav reserve an 
option to revoke it. { P 55 C 1] 

(b) Benamidar—Proof of—Real owner— 
Mere declaration at time of sale that pur¬ 
chaser is agent of benamidar is not con¬ 
clusive evidence of real ownership. 

Once a transaction is found to b9 b?nami, it be¬ 
comes a question of evidence as to who is the 
real purchaser. The mere fact of one man posing 
at the time of purchase as agent for the 
benamidar is not conclusive proof that the 
puroha^e-money belonged entirely to the 
benamidar. The English principle of advance¬ 
ment is not applicable in this country. 

[P 56 C 1] 

(c) Ben a mi—Mahomedan father—Purchase 
in name of son—No presumption arises that 
it was gift to son. 

When a Mussalman father purchases property 
in the name pf his son, no presumption arises in 
India that a gift of the property was intended to 
be made to the son. [P 56 C 1] 

(d) Benami—Proof—Benamidar never in 
possession or enjoyment—Test to determine 
real owner is source of money. 

Where the plaintiff has never been in actual 
possession of the lands and has exercised no 
control over them, though they were bought in 
his name, the best criterion is to consider from 
what source the purchase-money came; 

6 M I A 58 Foil: [P 55 C 2 ] 

Villa — for Appellant. 

May Oung —for Respondent. 

Judgment.—The plaintiff-appellant, 
Abdul Rahman Khan Laudie, is a Captain 
in the I. M. S., now employed as a Civil 
Surgeon in the Punjab. He is the son of 
Karim Khan, who was for many years a 
Hospital Assistant on the Burma Rail- 
Way6 and who died at Kvebwe in the 
Toungoo District in 1907. Karim Khan 
at bhe'tdma of his death was possessed of 
l$htfldhig9'oifi)&d&y laud. The defend- 
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ant-reapondent, Ma Kye, a Burmese 
woman who claims to have been Karim 
Khan’s wife, is no»v in possession and 
the plaintiff sues her for the lands, 
alleging that they belong absolutely to 
him and that his father Karim Khan 
held them for him as his agent. He 
also contends that Ma Kye was not his 
father’s legal wife or if she was his wife, 
that they were divorced in lScS He 
alleges that he began a business of paddy 
trading and money-Ion ling with his 
father about 1894 when he was a school¬ 
boy of 17. His father was then receiving 
a salary of about lls. 75 a month and 
had some private practice. In 1897 
after passing the F. A. Examination the 
plaintiff went to England to study 
medicine. After that he took no part in 
the paddy trading and money-lendiDg 
business, but he alleges that it was 
carried ou by his father as his agent. It 
was out of the proceeds of this business 
that the heavv expenses of his medical 
training in En land were defrayed and 
the lands in suit were bought by his 
father. The plaintiff 3tates that be at 
first gave a power-of-attoiney .in 1896 to 
Ma Kyo, but subsequently, when he heard 
that Ma Kye and his father had quar¬ 
relled and separated, he revoked it and 
sent his father a powor-of-attorney from 
Edinburgh. 

After his father’s death he came to 
Burma aod obtained all the title-deeds 
of the lands fr m Ma Kye. He then 
appointed hiB brother Fazal Rahman 
Khan as his agent. Then followed a 
period of disputed possession. Ma Kye 
claimed that the lands belonged to her 
and let them out to tenants, while Fazal 
Rahman claimed the right to let the 
lands and receive the rents as his 
brother’s agent. The District Magistrate 
at length took action under the Code cf 
Criminal Procedure in 1911 and declared 
that Ma Kye was in lawful possession 
and that she should not 'be disturbed 
except by order of the Civil Court. 
Hence this suit by Captain Abdul 
Rahman Khan Laudie for possession of 
the lands in question. These lands wore 
bought in the last ten years of Karim 
Khan’s life and were all bought in the 
namo of his son Abdul Rahman Khan, 
the plaintiff. In the three tit e-deeds 
filed by the plaintiff, Abdul Rahman is 
mentioned as the actual purchaser. In 
one, Ex. A, Ma Kye is shown as thfc 
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purchaser as agent for Abdol Rahman, 
Bnfc the uni&tesbed interlineations on 
this document render it extremely 
doubtful whether Ma Kye took any part 
in the conveyance or knew that she was 
being described in it as the agent of 
Abdul Rahman. In another, Ex. E, 
Fazal Rahman is the purchaser as agent 
for Abdul Rahman. But Fazal Rahman 
Abates that be was merely a sub-agent of 
bis father Karim Khan. In the remain¬ 
der of the title-deeds Karim Khtn is the 
purchaser as agent for Abdul Rahman. 
It appears that most if not all of the 
Sands stood in the maps and the registers 
of the Revenue Department in Abdul 
Rahman's name at the time of Karim s 
death. 

Bub we note that the Revenue 
Surveyor, Tun Baw (D. W. No. 7), states 
that three of the holdings were still in 
the names of the original sellers at that 
time and the Revenue Surveyor at Ma 
Kye’e request ohanged the lands lo Ma 
Kyo’s name on the original sellerssayiog 
that she was the purchaser. The defend¬ 
ant Ma Kye's oase id that the money- 
lending and paddy trading business was 
hers alone. She was married to Karim 
Khan according to Mussalman rites when 
she was a young girl and lived with him 
up to the time of his death in 1907, a 
period of over 27 years. He lent her 
Ra. 1,000 to start business ou her own 
account. It was out of the proceeds of 
this business that the various lands were 
bought and she, moreover, gave about 
Rs. 20,000 for Abdul Rdiman’soduoibion 
in Touogoo and Rangoon and afterwards in 
England. She tias four children by Karim 
Khan still surviving. She denies that 
Abdul Rahman ever took any part in 
trading business. 

He was fully engaged with his studies 
for various examinations up to the time 
he went to England to qualify as a 
doctor. She denies that she ever re. 
ceived a power-of-at.borney from him or 
acted as his agent. She is entirely illi¬ 
terate and allowed her husband to 
arrange the various conveyances of the 
lands. She was ignorant of hi9 action in 
putting the land in his son’s name. She 
was in possession of the lands up to the 
time of her husband’s death, letting 
them out to tenants and receiving the 
rents. But all the accounts were kept by 
her husband. She denies that they were 
ever divorced. Much light is thrown on the 


case by a previous suit of 1899 in which 
M i K>,e sue! Karim Khan for the can¬ 
cellation cf a document which she said 
she had been forced to execute. This 
documeot recite! that she was appoint- 
ei agent of Abdul Rahman in 189b and 
that Abdul Rahman revoke! the ap¬ 
pointment in 1898, aod by it she pur¬ 
ported bo resign all her rights 

“ to all effects and chattels of wbat kind poever, 
real or perso ’al, in which my na > e may appear 
as mortgagee, payee or claimant in law or in 
equ ty. " 

She said in that oase that Karim 
Khan told her to make over all her 
property, consisting of mortgaged lands 
and paddy, to his son and that when she 
refused he beat her. Karim Kuan in that 
case said*: I trusted my wile and let her 
trade in her own name. ” After hearing 
evidence the District Julgs decided in 
September 1999 that Ma Kye had been 
coerced into signing the document of 
release and ordered its cancellation. 
Ka'-im Khan did not appeal against the 
decision. In the plaint in that case Ma 
Kye stated that she had acquired pro¬ 
perty to the value of Rs. 18,6l2, con¬ 
sisting mostly of money lent out, and 
she furnished a list of the debtors. We 
find that several of the persons who 
afterwards oonveyed the lands now in 
suit to Ablul Rahman or to Karim Khan 
as his agent are among the debtors in 
Ma Kye’s schedule of 1899 and it ap¬ 
pears from the evidence in the present 
suit, that they made over their land9 in 
satisfaction of debts for which the lands 
bad been given a9 security. 

Among the exhibits in the suit of 1899 
was a document purporting to he a copy 
of the power-of attorney to Ma Kye in 
1896, aDd it has an endorsement from 
which it would appear that it was put 
in by Mi Kye’s Advocate in a still 
earlier suit of 1898 brought by her against 
some person unspecified. This endorse¬ 
ment is greatly relied on by the plain- 
till as snowing that Ma Kye was 
consoionsly acting as an agent in the 
year 1898. But we agree with the 
District Judge that this document should 
be excluded altogether from considera¬ 
tion. The original w-is filed in the suit* 
of 1899 by the defendant, Karim Khan, 
and was presumably withdrawn when 
the case was finished. No reason is 
given for nob producing the original in 
the present oase, and though the oopy is 
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t&arked as a ** True Copy ” no explana- contrary wanted as muoh as he could 


tion appears of the oonfusion of dues in 
the endorsement as noted by the D strict 
Judge. Besides, it would be necessary 
before deoiding ih*t Ma Kye aoted cons¬ 
ciously as the plaintiff’s agent in 1396 
to have the proceedings of the suit of 
1898 put in evidence, and this has nob 
been done. It may well be that the suit 
of 1896 was conducted for her by her 
husband Karim Khan and that the 
power-of-attomey was given by him to 
the Advocate for the plaintiff in the 
suit. 

In the suit of 1899 Karim Khan ad¬ 
mitted that Ma Kye was his wife, but 
said he had divorced her for misconduct;. 
This appears inconsistent with his next 
statement which is that ** it was a khula 
divorce and she demanded the divorce. 

A khula divorce according to the text¬ 
books is a divorce where the wife alone 
isdesir.usof having the marriage dis¬ 
solved, and it appears thab in such a 
[divorce the wife may reserve an option 
to revoke it. (Paras. 164 and 173, 
Principles of Mahom dan Law, Tya^ji.) 
My Kye said that they had separated 
six mouths before. But the evidence in 
the present case shows that they resum¬ 
ed marital relations after the suit of 
1899 was decided and lived together 
amicably up to tbe time of Karim 
Khan’s death. Ma K^e became fully 
aware in 1898 ot Karim Khan’s design 
to oust her from the property and it is 
no doubt remarkable that when she re¬ 
united with bim after tbe suit was 
decided, she took no steps to safeguard 
her interests. But it is possible, aa the 
District Ju‘ge suggests, that having 
frustrated his scheme of 1898 she 
thought it unnecessary to do anything 
more. She had publicly asserted her 
rights in Court and may well have 
thought they were fully assured. As 
she was illiterate, it was easy enough 
for Karim Khan to keep her in ignor¬ 
ance of the actual terms of the various 
conveyances he arranged from time to 
time. 

We agree with the District Judge in 
thinking it highly improbable that the 
plaintiff took part in the money-lending 
and paddy trading business. Ha was 
too young and too engrossed in his 
studies to have time for anvthing else 
before be went to Europe. He had no 
atpnoy to put into business, but on the 


get for his education. Karim Khan had 
nothing but bis pay and the small 
receipr.9 from bis private practice. The 
trading business was started w ith money 
borrowed from a Cbetty. The greater 
part of the work fell to Mi Kye, bub 
Karim Khan kept the accounts and gave 
such help as he could consistent with 
his medical duties on tbe Railway line. 
There can be no doubt that the business 
thu9 started was very successful and 
that it provided the funds required for 
the plaintiff’s education as well as the 
money with which the various lands in 
suit were purchased. 

Though Karim Khan was outensibly 
acting merely as h;s son’s agent, it is 
not shown that he was an agent except 
in name. He rendered no accounts 
to his son, who did not presume to in¬ 
terfere with the management of the 
property until after Karim Khan's 
death. The evidence shows clearly that 
Ma Kye took an active part in the 
management and that she at one time 
woik^d some of the lands herself. The 
title deeds remained with Karim Khan 
and Ma Kye until after the former’s 
death when Mt Kye haoded them over 
to Abdul Rahman. She says that Bhe 
handed them over because Ablul Rah¬ 
man and bis brother assured her that 
“ they would be straight over the mat¬ 
ter, ” which may be cited as another 
example of Ma Kya’s unsuspicious 
nature. Even the plaintiff does not 
allege that she made over tbe documents 
by way of admitting that the lands 
belonged to him and not to her. The 
learned Judge found that the plaintiff 
failed to prove his title to the lands, as 
be oould not show that they were 
bought with his money and on his 
behalf. 

In our opinion this decision is right. 
The lands were bought by Karim Khan 
in the plaintiff’s name bub it is clear 
thab the puichase-money was provided 
by Karim Khan himself or by Karim 
Khan and Ma Kye jointly. In a oase of 
this nature, where the plaintiff has 
never been in actual possession of the 
lands and has exercised no control over 
them though they were bought in hie 
name, the best criterion is to consider 
from what souroe the money comes with 
which the purchase-money is paid 
[Of. Gopeekrist Qosain v. Gungapersaud 
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Gosain (l)]. In this case there can be necessary for us now to consider what 


no question ;but that all the money was 
provided from the paddy and money- 
lending business which was carried on 
by Ma Kve and Karim Khan and in 
which the plaintiff had no part. Karim 
Khan had a double motive for putting 
tbe lands in his son’s name. In the 
first place, he was a Government servant 
and was not allowed to trade and, in the 
second place, bis conduct in 1898 to¬ 
wards Ma Kye shows that he was ready 
to take advantage of her illiteracy and 
deprive her of all share in the proceeds 
of her industry. 

It has been argued that as Ma Kye 
was not present at the execution of the 
actual conveyances (except indeed the 
highly suspicious document, Ex. A, 
which purports to treat her as Abdul 
Rahman’s agent), he cannot benefit under 
them, that if the transactions were 
benami it should be held at any rate 
that Karim Khan who actually effected 
the purchases, provided the whole of the 
moneys and, that by putting the lands 
in his son’s name he manifested his 
intention of making a. gift of them to 
his son for his son’s “ advancement. ” 
But once the transactions are found to be 
benami it becomes a question of evidence 
as to who was the real purchaser. The 
mere fact that Karim Khan posed at the 
time of purchase as agent for the be- 
namidar is not conclusive proof that the 
purchase-money belonged entirely to 
Karim Khan. Moreover the English 
principle of advancement is not appli¬ 
cable in this country [see Gopeehrist 
Gosain v. Gungapersaud Gosain (i) 
already cited], and it would clearly be 
inequitable to apply it in favour of the 
plaintiff who is only oce of six or more 
children of Karim Khan and who has 
already been raised to a position of 
affluence by means of funds derived 
from his father. We note also that there' 
is ample authority for the proposition 
that 

“ When a Mussalman father purchases pro¬ 
perty in the name of his son no presumption 
arises in India, that a gift of the property was 
intended to be made to the son. Tyaji’s Prin¬ 
ciples of Mahomedan law, S 405. ” 

The plaintiff could succeed in 
this suit only by establishing the abso¬ 
lute title which be set up. He may be 
entitled to an interest in the property 
as one of hia fat her’s sons but it is not 
X. (1854-67) 6 M I A 54=4 W R 46 (PC)! 


that interest is. It is sufficient to find 
that he has not established the case on 
which he claimed to oust the respondent 
who is in lawful possession of the pro¬ 
perty. The appeal is dismissed with 
costs. 

K.N / R.K. Appeal dismissed. 
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Fox, J. C. and Parlett, J. 

Maung Mazing —Plaintiff—Appellant. 

v. 

Maung San Nyein and others —Defen¬ 
dants—Respondents. 

First Appeal No. 38 of 1913, Decided 
on 22nd March 1915. 

Execution—Auction purchaser —Technical 
mistake or oversight cannot defeat claim of 
auction purchaser in mortgage decree to be 
put in possession against persons claiming: 
through mortgagor. 

When the auction-purchaser, in execution sal£ 
of a mortgage decree is claiming possession from 
p°rsons who could claim only through one or 
more of the mortgagors and whose claim baa 
be°n declared unfounded, a mistake or oversight 
in the proceedings cannot affect the real subs¬ 
tance and subject of the litigation between the 
mortgagors and the mortgagee; 27 Bom 334,. 
36 Cal 322 (P.C.) Be J [P 58 0 21 

N. N. Burjorjee —for Appellant. 

Higginbotham —for Respondents. 

Fox, C. J. —The first and Becond 
defendants-respondents are the sons of 
Maung Po Maung and Ma Me: the other 
defendant-respondent is a Receiver ap¬ 
pointed in a suit by a mortgagee against 
the above persons and one Po Nwai on a 
mortgage of the property in dispute. On 
11th November 1904 Po Maung, Ma Me,. 
Maung Po U and Ma Mi executed a docu¬ 
ment, Ex. B, by which th*v agreed 
that if they failed to re-pay to S. R. M- 
A. Pallaneappa Chetty Rs. 30,000 and 
interest by a specified date in the follow¬ 
ing year, they would makelover out¬ 
right a piece of land situate on the Wes¬ 
tern Bank of Thongwa Creek bounded 
on the east by Hmaw-wun river, on the 
west by Po Thi’s paddy land, on the 
south by Maung On Saing’s paddy land, 
and on the north by Po Thi’s garden 
together with the rice mill standing, 
thereon. 

The money not having been paid, 
Pallaneappa Chetty on 2nd July 1907 
filed a suit (No. 43 of 1907) against the 
executants of the document Ex. B, ia 
which his case was that he had lent the- 
Rs. 30,000 to enable them to erect a riee- 
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mill on the land, and that the defendants 
by the document agreed to exeoute a 
' legal mortgage of the land and the rice 
mill ereoted on it, but they had failed 
to do so. He asked for speoifio perfor¬ 
mance of the agreement to mortgage and 
for a mortgage decree. In para 1 of the 
plaint, the property in xespeot of which 
he made his claim to a mortgage was 
described as 

“ that pieoe of land situated within the juris¬ 
diction of this Hon’ble Court and known for the 
• year 1904-1905 as Holding No. 53, in Thongwa 
Kwin Yone Cirole, Hanthawaddy District, with 
the rice mill, granaries and buildings thereon.” 

In para 4 and in the second prayer 
of the plaint the rice mill, granaries and 
other buildings are referred to as com¬ 
monly known as No. 2 Thongwa Kice 
Mill. The number 53 was not the correct 
number of the holding on which the rice 
mill and buildings stood. The land inclu¬ 
ded within the boundaries given in the 
agreement was not one holding. Part of 
it was garden land and this was Holding 
No. 53: the other part on which the 
mill and its buildings had been erected 
was Holding No. 43. 

Pedlaneappa Chetty must have inten¬ 
ded to enforce the agreement to sell out¬ 
right as stated in Ex. B, or to mortgage, 
as by his plaint he admitted the agree¬ 
ment to have really been, over all the 
land included within the boundaries sta¬ 
ted in the document, but he failed to 
▼erify the correct revenue holding num¬ 
ber of the land before he filed his suit. 

Po Maung, who was the Circle Tbug- 
yi of the part in which the land is, and 
Ma Me. his wife, filed a written state¬ 
ment which foreshadowed the chicanery 
in which they subsequently indulged. 
Para 4 of this written statement indi¬ 
cates that they knew that the Chetty 
had made a mistake about the holding 
number of the land on which the mill 
stood. It implies that they had offered 
to mortgage the garden land (Holding 
No. 63) but the Chetty had refused to 
accept a mortgage of this, although it 
was all that he was in any event entitled 
to.. The Buit, however, was not fought 
out.^ All the parties signed a petition 
stating that it had been compromised on 
terms set out in'the petition, and asking 
that a decree might be passed in accor¬ 
dance with those terms. By these the 
Chetty abandoned a considerable portion 
of his claim on condition of being paid 
tb&iwinaipfel'. dpe to him by a certain 


date, but if it was not paid by such date 
the deoree was to be a mortgage decree 
for the full amount duo to him, and the 
premises described in para 1 of the plaint 
were to be sold to satisfy the decree. On 
31st August 1908 an order absolute was 
made for the sale of 

‘‘apiece of land known as Holding No. 53 of 
1904-05 situate in Thongwa Kwin Yone Circle, 
Thongwa Township, Hanthawaddy District, 
measuring 3‘57 acres with the rice mill, grana¬ 
ries and buildings thereon.” 

The proclamation of sale and subse¬ 
quently the sale certificate described 
what was to be sold and wa9 sold in the 
same terms. The plaintiff in the present 
suit was the purchaser at the auction 
sale which took place on 24th July 1909, 
and he paid Es. 26,200 for what he 
bought. 

In the meanwhile Po Maung and Ma 
Me had made various attempts to defeat 
and delay their creditor. In December 
1908 they petitioned the Court asking 
for an enquiry as to whether the Chetty 
had not lost all rights to a li^n over any 
of the property. In the petition (Miscel¬ 
laneous Case No. 195 of 1908) they asser¬ 
ted that the compromise was come to 
because the Chetty was fully aware that 
ody the piece of garden land, Holding 
No. 53, was the subject-matter of the 
suit. In October 1908 their sons, the 1st 
and 2nd defendants in the present case 
applied that the sale of the mill and 
buildings might be stayed on the ground 
that these belonged to them, and were 
not liable to be sold in satisfaction of 
the decree against their parents who had 
never been owners or in possession. 

Again on 19th July 1909 these youDg 
men filed a suit against the Chetty, their 
parents, and their aunt, Ma Me, and her 
husband, Po U, the present plaintiff, 
being subsequently joined as a party, in 
which they asked for a declaration that 
they were the owners of the piece of 
land on which the rice mill, granaries 
and other buildings stood, that is, of 
Holding No. 43 of 1904-05. This suit 
was decided against them: the decision 
is conclusive that they have no right 
whatever to the land or to the buil¬ 
dings thereon. 

It is unnecessary to set out in detail 
the dodgery by which it was sought to 
establish that these two young men had 
become the owners of the land and buil¬ 
dings. Unfortunately by means of som& 
of this dodgery, Po Manng, Ma Me and 
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their two sods were enabled to impose on 
the Bank of Bengal, and to induce its 
then manager to aeoepb Holding No. 43 
of 1904 05 and the rice mill, etc. on it as 
security for a large advance made by it. 

The plaintiff auction-purchaser, not 
having been able to obtain possession of 
what he bought, he brought the present 
suit to obtain it. One would have thou¬ 
ght that the decision in the first and 
second defendant’s previous suit would 
have been sufficient to deter them from 
contesting the suit, but they have con¬ 
tested it on practically the same grounds 
as their own suit was fought on. The 
District Judge found in favour of the 
plaintiff on all contested facts. He deci¬ 
ded, however against him on legal gro¬ 
unds raised by himself. In his profuse 
and minute examination of the legal 
intricacies which occurred to him be 
appears to have lost hia way in the maze 
he created for himself. 

The result of the first and second defen¬ 
dants’ Suit No. 73 of 1909 having been 
that they failed to prove tbat they were 
the owners of the rice mill, granaries and 
buildings on Holding No. 43 of 1904-05, 
the only matter left to be determined as 
between the plaintiff and them wa3 whe¬ 
ther the plaintiff had bought the rice 
mill and other buildings and the land on 
which they stood. What "he bargained 
and paid for” in the words of the Privy 
Council quoted in Balwant v. Hirach- 
and(l), was certainly rice mill buil¬ 
dings and the land on whi;h they stood. 
No one in his senses would have paid 
Rs. 26,200 for 3.57 acres of garden land 
in a village in the country faraway from 
a large town. There can be no possible 
doubt as to which rice mill, etc. was sold. 
None of the defendants in Suit No. 43 of 
1907 oould now be heard to say that the 
compromise decree did not cover the 
■whole of the property over which Palla- 
oeappa claimed to have a mortgage-dec¬ 
ree or a mortgage. On the principles 
adverted to by toe Privy Council in 
Mahomed Kala Meah v. A. V. Harperink 
(2), the Court itself was bound to hold 
that tne plaintiff had bought a rice mill 
and the land on which it stood. The fact 
that such land was not included in Hol¬ 
ding No. 53 oannot oust the right of the 
plaintiff to obtain the rice mill and the 

1. (1903) 27 Bom 334, 

• 3. (1909) 5LBE 26=36 Oal 323=1 I G 122= 
36 I A 82 (P 0). 


land as well as Holding No. 53. Thf 
omission of mention of Holding No. 43 
throughout Suit No. 43 of 1^07 was a 
mistake or oversight, which cannot 
affect the real substance and subject of 
the littgatiou between the mortgagors 
and mortgagee: certainly not so when 
the auction-purchaser i3 claiming pos¬ 
session from the persons who could olaim 
only through one or more of the mort¬ 
gagors, and whose claim has been decla¬ 
red unfounded. 

The third defendant is merely an offi¬ 
cer of the Court appointed to take pos¬ 
session at the instance of a mortgagee 
whose mortgage, wa3 created by one or 
more of the original defendants in Sait 
No. 43 of 1907. Questions may arise 
between this mortgagee, t he Bank of Ben¬ 
gal and the plaintiff as to whether it can 
enforce its mortgage over the land as 
against him, but it is not entitled to 
have a Receiver kept in loss^ssion in a 
suit to which the plaintiff is not a party. 
It may be noted that he w*s at one time 
made a party defendant in the Bank’s 
Suit No. 51 of 1910, but his name was 
struck out of tbat suit by au order which 
appears in the diary under date the 28th 
September 1911. 

I would allow the appeal, set aside the 
decree of the District Court and make a 
decree ordering the defendants to deliver 
up to the plaintiff the rice mill, grana¬ 
ries and buildings on a piece of land now 
found to have been Holding No. 43 of 
1904-05 in Tbong^a Kwin Yne Circle, 
ThoDgwa Township, Hanthawaddy Dis¬ 
trict, whatever its present holding num¬ 
ber may be, and would order tbo 1st and 
2nd defendants, Maung San Nyein and 
Maung Tun Win, to pay the plain¬ 
tiff mesne profits in resp ot of such 
property from the 27th August 1909 
up to the time when the third de¬ 
fendant obtained possession as Receiver 
of such property, and the third defen¬ 
dant to pay to the plaintiff mesue pro6ts 
in respect of such property from the time 
he received possession of it until posses¬ 
sion is delivered to the plaintiff, and 
would direct the District Court to enquire 
into and determine the amount of such 
mesne profits. ' 

I would order the first and second 
defendants to pay the plaintiff’s costs 
of the suit and of this appeal. 

Parlett, J. —I concur. 

k.n./r.k. Appeal allowed. 
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A. 1. R, 1915 Lower Burma 59 (1) 

Ormond, J, 

Subramania Pillay —Defendant—Ap¬ 
plicant. 

v. 

V, T. A. h. Nachiappa Chetty — 
Plaintiff—Opposite Party. 

Oivil Revn. No. 184 of 1913, Decided 
on 8th December 1914. 

Penal Code (I860), Ss 193 and 209—Suing 
wrong person of same name honestly and in 
4»ona fide mistake—No offence—Sanction to 
prosecute should not be granted—Criminal 
P. C. (1898), S. 195. 

Where on a genuine promissory note a plain¬ 
tiff sues a wrong person of the same name, but 
not dishonestly and intentionally, a sanct'ou to 
proseoute him under Ss. 193 and 209, 1. P. 0., 
cannot be granted. (P 59 C 2] 

Campagnac —for Applicant. 

Woodham —for Opposite Party. 
Judgment. —The respondent became 
the agent of the Chetty firm after the 
death of tbe former agent aod sued the 
petitioner upon a promissory note, which 
was signed in the name of Avanna S. 
Subramania Pillay in the Smvll Cause 
Court. The defendant is ooe Ana S. 
Babramania Pillay, a clerk in the 
Accountant-General's Office. The defen¬ 
dant denied execution and the plaintiff 
applied for permission to examine the 
Chetty in India to prove the execution; 
he subsequently wibndrew that applica¬ 
tion as the Chetty was expected to be in 
Rangoon shortly,and then withdrew the 
case as he could not procure the Caetfcy, 
and the suit was, therefore, dismissed. 
The petitioner thereupon applied for 
sanction to prosecute the respondent for 
giving false evidence, that is to say, for 
verifying the plaint in which he stated 
that the defendant exaouted the promis¬ 
sory nobs to his knowledge and by falsely 
laying that the plaintiff had made de¬ 
mands upon tbe defendant, under S. 93, 
I. P. 0., and also under S. 209, I. P. C., 
of dishonestly making a false claim. The 
defendant apparently wa? not maker of 
the promissory note, and the learned 
Judge has found that the respondent 
did not dishonestly sue the wrong person 
•and that as to stating that plaintiff had 
made demands upon the defendant there 
was the oath of the plaintiff against the 
oath of the defendant. Looking at the 
.probabilities of the case it is extremely 
unlikely that the plaintiff would inten¬ 
tionally sue a wrong person on a genuine 
promissory note executed by another 
• 'P9II9Q and there is nothing to show 


that the plaintiff had anv motive for 
doing the defendant an injury. The 
order of the learned Julge refusing to 
sanation wa9, in my opinion, oorreoi and 
there would be no likelihood of the res¬ 
pondent being convicted of the offenoe 
either under S. 193 or 209. I. P. 0. 
This application is, therefore, dismissed 
with costs two gold mohura. 

K.N./ft.K. Application dismissed. 

A. I. R. 1915 Lower Burma 59 (2) 

Fox, C. J. 

Ma Nyein Hla —Applicant. 

v. 

Maung Gyi — Opp^Pe Party. 

Civil Revn. Petn. No. 191 of 1914, 
Decided on 29th April 1915. 

Civil P. C. (5 of 1908). Ss. 63 and 73- 
Judgment creditors in different Courts need 
not get tbeir decrees tran»ferred to Court 
bolding sale for getting rateable distribution 
if *ame properly is attached before sale. 

Under Ss. 63 aud 73, Civil P. C., all U<e holders 
of money dec ees who hav- atinihed th- property 
of their judgment-debtor in < xecutiou in several 
Court* befo e the actual r-ceipt of the s^eeta by 
tbe 0 urt. of the highest grade are entitl d to 
share iu t’’e rateable distdbntion on application 
to such C urt with ut geitng their d o ees 
transferred io it: (1901) 1 L> B R 121 and AIR 
1914 Mad 454 Ref. 

Rahman —for Applicant. 

Sin Hla Aung—iox Opposite Party. 

Judgment —ft appears to me that 
th9 Division^ Judge was co r recfc in hold¬ 
ing that S. Gi of the Code was applicable 
to the case. The property attached was 
mooey due bv the Municipal Committee 
to the judgment-debtor. The decree- 
holder in th® Sub-Divisional Court had 
it attached hy prohibitory order on 23rd 
Miy. The plaintiff in the Distriot Court 
had previously had it attaohed before 
judgment, aod on bis obtaining a decree 
on 20th Juno ha asked for an order that 
the money be paid into Court. The 
money was not in the custody of any 
Court, bud was under atbvchroenb under 
tbe deoree of two Courts. The money 
was paid into the District Court on 25th 
Jana. Toe District Court under the 
ciroumsb voces was bound to give effect to 
both attachments. It oauld do so only 
by giving rateable distribution. The 
case is distinguishable from Sit Satng v. 
Maung Po Kaing (!) in that do attach¬ 
ments by the inferior Courts had aotulty 
been male in that case, whereas in the 
present case attachment had aobually 
been effected by the inferior Coart hefore 

1. (1901) 1 L B R 121. 
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tho superior Court received the money 
attached. In a case like the present the 
recent decisiou of the Madras High Court 
in N arasimhachariar v. Krishnama - 
chariar (2j lucidly explains the duties of 
the superior Court. It was urged at the 
hearing that no appeal lay to the Divi- 
visional Court. Tnis is th9 case, but the 
ground was not taken in the application 
for re vision, and as the Divisional Court’s 
decision set right a decision of the 
District Court which was obviously un¬ 
just to the decree-holder in the Sub- 
Divisional Court, I decline to exercise 
the revisional powers of the Court in the 
applicant’s favour. If I did so, I should 
feel bound to revise the District Court’s 
order and to pass the same order with 
respect to it as the Divisional Court did. 
The application is dismissed with costs. 

K.N./r.K. Application dismissed. 

2. A I R 1914 Mad 454=23 I C 909. 


A. I. R. 1915 Lower Burm?. 60 (1) 

Twomey and Ormond, J J. 

Maung Po Mya —Appellant. 

v. 

Maung Po Kyin —Respondent. 

Civil Appeal No. 198 of 1915, Decided 
on 12th August 1915. 

(®) Provincial Insolvency Act (1907), S. 47 

Petition presented to perpetrate fraud can 
be dismissed. 

Under S. 47 a Court can dismiss an insolvency 
petition if satisfied that its presentation was an 
abuse of the process of the Court, i. e., that the 
petition wa^ presented in order to.perpetrate a 
fraud but not if the fraud is already committed. 

[P 60 C 2] 

(b) Provincial Insolvency Act (1907), 
Ss. 46 (3) and 47 (2)—Leave under S. 46 (3) 
not obtained—Appeal can be treated as re¬ 
vision. 

Where the leave required under S. 46 (3) is 
not obtained from the District Court, the appel¬ 
late Court may treat t,h» appeal as revision under 
powers given by S. 47 (2). [p 60 C 2] 

Palit —for Appellant. 

Po Han —for Respondent. 

Judgment. The appellant presented 
a petition in insolvency which was re¬ 
jected by the District Judge on the 
ground apparently that he did not be¬ 
lieve that the appellant’s crops were 
destroyed or that the costs of cultiva¬ 
tion was as high as the appellant stated, 
and .also on the ground that the petition 
was made in order to swindle one Po 
Kyin, who stated that tho appellant had 
sold 12 bullocks to him, had received the 

payment for them and had then faudu- 
lently disposed of iha «attie-to hie, the 


appellant’s, son. The petition wa9 ap¬ 
parently dismissed both under S 15 and 
S. 47, Provincial Insolvency Act, but 
under S. 15 the Court could only dismiss 
the petition if it was satisfied that the 
petitioner had not right to present the 
petition under S. 6, and that has not 
been found. Under S. 47 the Court would 
have the power to reject the petition if 
it was satisfied that its presentation was 
an abuse of the process of the Court, i.e., 
that the petition wa3 presented in order 
to perpetrate a fraud. Apparently that 
was one of the grounds upon which the 
petition was rejected; but the facts as 
disclosed would not lead to any inference, 
that the petition was presented in order 
to perpetrate a fraud. 

The fraud, if any, had already been 
committed and the insolvency proceed¬ 
ings could not in any way prevent Po 
Kyin from recovering any compensation 
tbit he might be entitled to. It is urged 
that for an appeal from an order made 
under S. 47 the leave of the Court mush 
first be obtained under S. 46 (3) of the 
Act. In so far as this may be an appeal 
made under S. 47 we can treat it as an 
application in revision; and we have 
that power under S. 47, sub-S. 2 of the 
Act. We set aside the order dismissing 
the petition and direct that the matter 
be remanded to the District Court and 
disposed of according to law. The ap¬ 
pellant will have his costs, two gold 
mohurs. 

k.N./r.k. Order set aside . 


A. I. R. 1915 Lower Burma 60 (2) 

Parlett, J. 

Nga ShweYi and another —Appellants* 

v. ,v 

Emperor— Opposite Party. I* 

# Criminal Appeal No. 971 of 1914, De¬ 
cided on 17th February 1915, from order 
of Western Sub-Divl. Magistrate, Ran¬ 
goon, D/. 25th November 1914. 

(a) Criminal P. C. (5 of 1898), Ss. 236, 237 
and 403 — Conviction for lesser offence— 
Discovery of fresh evidence—Fresh trial for 
higher offence cannot be made. 

When a man has been convicted of committing 
an act constituting an offence, and further evi¬ 
dence subsequently ccme3 to light which shows 
that his act constituted a graver offence than 
that of which he was convicted, he cannot merely 
on that ground alone be put upon his trial for 
the graver offence. [P 61 C 2] 

(b) Penal Code (45 of 1860), S 457—Ma* 
convicted for offence under S. 31, RitogottA 
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folic^Act, cannot again be tried for under 
S. 457. 

V Therefore a person who is convicted under 
& 31, Rangoon Police Act, for being in possession 
jof an article supposed to be stolen cannot be 
again tried and oonvioted later on for the olTence 
under S. 457,1. P. 0., simply on the ground that 
the owner of the article is traced and some fur¬ 
ther evidence is available to constitute an offence 
under 457,1. P. 0. [p 61 G 1] 

. Judgment.— At 3-30 a. m. on 6th 
November 1914 Mr. Yeoman’s house was 
broken into and a sewing machine was 
stolen. He reported the matter to the 
Myetada Police Station at 9-30 a. m., 
banding over the key of the machine. 
Meanwhile at 5-30 a. m. the appellant 
had been met by two Police Constables 
carrying a sewing machine. On being 
challenged he dropped the machine and 
tried to escape, but was arrested and 
taken with the machine to Latter Street 
Police Station. The officer in charge of 
the Station, without apparently any at¬ 
tempt to trace the owner of the machine 
or even taking the elementary step of 
ascertaining whether the loss of any 
such article has been reported in another 
Police Station, forthwith sent the appel¬ 
lant up for trial under S. 31, Rangoon 
Police Act, for beiDg in possession of a 
thing which might reasonably be sus¬ 
pected to be stolen property and failing 
to account satisfactorily for his posses¬ 
sion of the same, and he was summarily 
tried, convicted and sentenced under that 
section on 6th November, and his appeal 
was dismissed on 29th November. The 
machine having been identified as that 
stolen from Mr. Yeoman’s house on 6th 
November, the accused was on 16th 
November sent up for trial under S. 457, 

I. P. 0., in respect of it, and has been 
convicted and sentenced thereunder. He 
appeals on the ground, among others, 
that his former conviction under S. 31, 
Rangoon Police Act, operated as a bar to 
the second prosecution under S. 457, I. 
P. 0. In my opinion that plea is well 
taken/. S. 403, Criminal P. C., enacts 
that a parson who has once been tried by 
i& Court of competent jurisdiction for an 
offence and convicted of such offence 
shall not, while such conviction remains 
ih force, be liable to be tried again on 
the same facts for any other offence for 
which a different charge might have been 
made under S. 236 or for which he might 
hgjve been convicted under S. 237. 

'the Magistrate considered the point, 
bjj^hqld, that} the facts in the two oases 
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were different. In my opinion they were 
substantially the same, natnolv, accused’s 
possession of tho machine. In the first 
case the Court was only asked to draw 
the inference from his conduct that the 
machine might reasonably be suspected 
to be stolen, in the second case it was 
asked to draw the inference that the ac¬ 
cused had broken into Mr. Yeoman’s 
house and stolen it. It is true that in 
the latter case a little additional evi¬ 
dence was tendered—namely, evidence of 
the house-breaking in the early hou>s of 
that morning, and of tho identity of the 
machine, but I know of no authority for 
holding that when a man has boon con¬ 
victed of committing an act. constituting 
an offence, and further evidence subse-, 
quently comes to light which shows that! 
his act constituted a graver offence than 1 
that of which he was convicted, he may 
merely on that ground alone be put upon 
his trial for the graver offence. Cls. 2 ' 
3, 4 and 5, S. 403, Criminal P. C , lay 
down under what circumstances alone a 
previous conviction is not a bar to a sub¬ 
sequent trial for the same matter, and 
the present case is, I consider covered by 
none of those clauses. I do not think 
it can be held that Cl. 3 applied on the 
ground that the consequence of accused’s 
act, namely the causing of wrongful loss 
to the owner of the machine, was un¬ 
known to the Magistrate at the first trial. 
The identity of the owner was unknown, 
bub the finding of the Magistrate implied 
that wrongful lo9s had been caused to 
him. I consider that appellant was not 
under the circumstances, liable to be 
tried again under S. 457, I. P. C., and I 
reverse the conviction and sentence and 
acquit him of the charge under that 
section. 

k.n./r.k. Accused acquitted. 


A. I. R. 1915 Lower Burma 61 

Ormond, J. 

G. A. Iff. K. Chetty Firm —Petitioner. 

v. 

K. P. Ghetty Firm—Opposite Parties. 

Civil Misc. Pstn. No. 178 of 1914, 
Decided on 22nd February 1915. 

Hindu Law—Joint family — Joint family 
business—Minor partners are liable for debts 
only to extent of their share. 

In the cafe of a Hindu joint family the joint 
family property is not necessarily part of the 
assets of the joint family firm and the minor 
partners of a joint family business are only • 
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liable for the ddbts of th9 b'jsine’3 to tha extent 
oi their .‘hare io th? property of the firm. 

Ch(i r i- “for Petitioner. 

Brown —for O joosite Parties. 

Judgment.—Plaintiff obtained a de¬ 
cree against the K. P. Chatty firm, 
which was a joint Hindu family business 
belonging t) tha defendants. Respon¬ 
dent 1 is an adult and was the mana¬ 
ger, the other defendants are minors. 
Mr. Chari, for plaintiff, applies under 
O. 21, R. 50, for leave to execute his 
decree against the shares of tha minora 
in the joint family proporty. The joint 
family property is not necessarily part 
of the assets of the joint family firm, 
an 1 I know of no authority which 
makes an exception in the case of a 
Hindu joint family firm so as to render 
a minor’s property which does not form 
part of the partnership property liable 
for the partnership debts. Oa the other 
hand, the cases of Joykisto Cowar v. 
Nittyanund Nundy (l), Samalbhai 
Nathubhai v. Someshvar (2) and S >.kra~ 
bhai Nathutbhai v. Maganlal Mulohand 
(3) are autnor ties to show that minor 
partners of a Hindu joint family business 
are only liable for the debts of the 
business to the extent of their share in 
the property of the firm. Leive is, 
therefore, granted to plaintiff to execute 
bis decree agiiasb the minors to the 
extent of their property in the firm and 
plaintiff is at liberty to execute hia 
deoree agiinst respondent 1 free from 
such restriction. 

K.N./r K Petition partly granted. 

1. (1877-^8) t Cal 7 <8. 

2. <1*80 81) 5 B m 38. 

3. (1902) 26 Bom 206. 
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Ormond, J. 

Maung Po Lu — Defendant—Appel¬ 
lant. 

v. 

J. A. Begbie & Co. —Plaintiff—Respon¬ 
dents. 

First Appeal No. 126 of 1914, Deoided 
on 12th January 1915, against judgment 
and decree of Small Cause Court Judge, 

Rangoon, D/- 15tb July 1914. 

Contract Act (1372), S. 135 —Creditor 
giving furth-r time to principal debtors — 
Surety is discharged. 

Whire, io re^peoc oi a debt which bore no 
interest, the credit r cave three mouths’time 
for 'ts payment iu con ideratioa oi the i rinciptl 
debtor promising to pay him interest at 12 pee 


cent per annum in case of ber failure to pay up 
at the end of three mooths: 

Held: thit the surety discharged from hia 
liability on account of tha agreement to give 
further time. [P 62 G 21 


Lentaigne —for Appellant. 

Gregory —for Respondents. 

Judgment. — Defendant 1 boughfc 
goods from the plaintiff and defendant 2f 
stood security for defendant 1, who 
was his sister, as far as any debts 


incurred by her when carrying on 


business with Messrs. J. A. Begbie & Co., 


under a letter of gu&raDty. The plain¬ 


tiff sued on a pro-note for the balance 


due for the price of goods sold. On 156b 
September 1913 the plaintiff wrote to 
defeadanb 2 intimating that an amount 


of Rs. 13,281-2-9 was then doe from de¬ 
fendant 1. Oa 16th and 17th Septem¬ 
ber defendant 2 wrote to the plaintiff 
through a Pleader, denying that he ever 
undercook so stand surety for all debts 
that might be incurred by defendant 1 
and said that if there was any written 
document to that effect, it must have 
been obtainei from him under misrepre¬ 
sentation. Defendant 2 states that he 


understood when ha signed tha letter of 
guaranty that hs was only standing 
surety for his deceased sister’s debts, 
Ma Kye Mty, who had before her death 
been tradiag with tha plaintiff. Bsyond 
his own statement there is nothing to 
show bln.b he was rnislei in any way and 
I am satisfied that he knew what he was 


signing. His letter of 17th September 
is, I think, sufficient notice to the plain¬ 
tiff that if there was a legal contract of 
guaranty, he revoked it. 

Mr. Gregory for the plaintiff-respon¬ 
dent states that the amount mentioned in 
the promissory note was merely the 
balance due for goods supplied before 
15bh September, bub there is no evi¬ 
dence bo that effect; and if the case rested 
there, I should remand it in order to 


ascertain whether the amount sued for 
was a debt incurred prior to 16bb 
September. But defendant-appellant 2 
contends that he is not liable, on the 
ground that the plaintiff has given time 
to the principal debtor. I think it is 
dear that he has done so. At the trial 
Mr. Clifcon for the defendant asked if the 
plaintiff admitted that time was granted 
to the principal debtor for the piyment 
of interest ani Mr. Gregory for the 
plaintiff stated “yes.” Ia the plaint the 
cause of action is stated to have arisen 
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on 7th December 1913, which shows 
olearlv that the amount olaimed was not 
due before that date. The appeal is al¬ 
lowed with costs. The deoree against 
defendant 1 stands good and tbe suit 
is dismissed as against defendant 2 
with costs in both Courts. 

k.h./r.k. Appeal allowed, 
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Fox, 0. J. and Hartnoll, J. 

8. M. A . Ghetty Firm —Plaintiff—Ap¬ 

pellant. 


v. 

Af. L. R. M. A. Chetty Firm and 
others —Defendants—Respondents. 

First Appeal No. 83 of 1913, Decided 
on 22nd February 1915. 

Limitation Act (9 of 1908), S. 19—Receiver 
appointed to collect outstandings and not 
managing partnership business cannot ac¬ 
knowledge debt to save limitation. 

The acknowledgment of a debt of a partnership 
firm by its receiver, appointed for colleo'ing its 
outstandings and doing all things nece^ary for 
the realization «nd p e ervatiooof retasseta, does 
not afford a lr*sh start for limitation, as it does 
not come within tbepawertocoUectoutstandings 
or to realize assets; it may have been otherwise if 
the towers of managing the partnership business 
had been conferred on ibe receiver. (P 64 0 1) 
Payment of interest and giving of acknow¬ 
ledgment of a debt are two different things: 
Lexoin v. Wilton, (1866) 11 App Caa 63 9; 85 Bom 
808 and Chinnery v. Evans, >(1864) II H. L ,C., 
116 hef. IP 6i 0 1] 

Coltaman —for Appellant. 

B. Lentaiqne —for Respondents. 

Fox, C. J .—The question for deter¬ 
mination on this appeal is whether an 
acknowledgment given by a receiver of a 
partnership property appointed in a suit 
to dissolve and wind up tbe partnership 
afforded a creditor of the partnership a 
starting date for a fresh period of limita¬ 
tion under 8. 19, Lim. Act 1908. The suit 
in which the receiver was appointed was 
brought by respondent 2 in this appeal 
by his next friend, respondent 1. It is 
Oivil Regular Suit No. 38 ot 1910 of this 
Court. The order of appointment runs 
as follows: 

“It is ordered that M. A. R. A. R. Ramanathan 
Ohetty be and he is hereby appointed reciever on 
a monthly remuneration of Rs. 800 (three hun¬ 
dred) odIv to takeobarge of the property of the 
Ohetty firms of M. L. R. M. A. aod A. L. A 8. 
R. M. pendng the decision of the Fuit for dis¬ 
solution of partnership with power to c Uact 
outstandings and do all things nece-eary for the 
realizat on and preservation of the asteia cf iha 

said flmu." 

The debt sued on in the present suit 
was contracted by the M. L. R, M. A. 


firm on 30th January 1908, and the 
suit was instituted on 15th Mav 1912. 
Priraa facie it wa9 barred by limitation. 
The plaintiff firm, however, relied on an 
entry in a hook the translation of whioh 
is given as affording them a fresh period 
of limitation: 

“I7tb day of Kartigai month Safcbnma \'a\r 
(corresponding with 2nd December 1910) credit 
to S. M. A. firm and debit to M. L. R. M. A. 
firm bv transfer from proviou9 account at tbe two 
months’ term, loan rate of interest, Rs 5,917-7-9 
for which sum of Rupees five thousand nine 
hundred and seventeen, annaa seven, pics nine 
(I sign) 

M. L, R M. A.’s R’oelver, 

M. A. R A. R. Ramana han Chetty. M 

Tbe plaintiff’s agent and attorney said in 
evidence that in December 1910 he 
pressed the M. L. R. M. A. firm for pay¬ 
ment. Tois pressure was apparently put 
on Soliappa Chetty, odo of the defen¬ 
dants who had been managing partner of 
the firm in Rangoon. The plaintiff's 
agent asked him to give an acknowledg¬ 
ment of the debt, but Soliappa refused 
to do so because a receiver bad been ap¬ 
pointed, end the receiver would give one 
as be bad given in others cases. Both 
went to the reseiver, who said he had no 
money in hand bat he would renew the 
loan. He then gave the acknowledgment 
in Soliappa’s presence, the latter agree¬ 
ing to this course being adopted. For the 
plaintiff, it is contended that in signing 
the acknowledgment the receiver did so 
as a duly authorized agent of all the 
partners of the M. L. R. M. A. firm in 
virtue of his position as receiver of its 
assets, or at any rate as authorized by 
its managing partner Soliappa, and that 
in view of hew it came to be given the 
partners of the M. L. R. M. A. firm are, 
or Soliappa is, estopped from repudiating 
the acknowledgment. I agree with the 
learned Judge that no question of estop¬ 
pel arises in the case. The plaintiff’s 
agent was not dealing direct with part¬ 
ners of the firm. It lay upon him to 
ascertain the extent of the authority of 
the person be dealt with to bind the 
partners in the firm. Soliappa was no 
looger the managing partner, and had 
refused himself to give any acknowledg¬ 
ment. Thi9 should have conveyed to the 
plaintiff s agent that Soliappa did not 
profe-s to have any authoiity at the time 
to bind his fellow.partners. Upon the 
question whether the receiver was as 
suoh-an agent of the partners duly autho 
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rized to sign an acknowledgment of a 
debt due by them, Gliinnery v. Evans (1) 
ha3 been relied on. It was a case in 
which a receiver of mortgaged property 
had been appointed under an Irish Act, 
and the question was whether payments 
of interest he had made kept alive the 
mortgage over several properties although 
in fact he bad been in possession of only 
one of them.' 

It was held that in making the pay¬ 
ments he acted as agent of the mort¬ 
gagor, and the mortgage-debt over all the 
estates was not barred by limitation. 
From the report of the arguments at 
p. 129 of the report it would appear that 
the wording of the Statute under which 
the receiver was appointed treated a 
receiver under it as the agent of all the 
parties concerned. The decision under¬ 
went some examination and criticism in 
Lewin v. Wilson (2) in the Privy Coun¬ 
cil. It was pointed out that payment of 
interest and giving an acknowledgment 
of a debt are two different things. The 
case we have to deal with is a case of a 
receiver of partnership assets in a suit 
for dissolving and winding-up the part¬ 
nership, who was appointed under O. 40, 
Civil P. C. Under that Order powers of 
managing the partnership business might 
have been conferred on the receiver, but 
this was not done. His powers were limi¬ 
ted to collecting outstandings and doing 
all things necessary for the realization 
and preservation of the assets. The giving 
of an acknowledgment of a sum being 
due by the partnership clearly did not 
come within the power to collect out¬ 
standings or that to realize assets. It is 
argued however that it came within the 
power to do all things necessary to pre¬ 
serve the assets. Ebrahim Haji Yakub 
v. Chunilal Lalcliand Kabree (3) is re¬ 
lied cn in support of this contention. 
That was a case in which an acknow¬ 
ledgment of liability of his principal had 
been given by the manager of a business 
after the owner’s death. It was held 
that under the circumstances of the case 
the letter containing the acknowledg¬ 
ment was a reasonable one for the man¬ 
ager tc write to a creditor and that his 
writing was authorized under Ss. 208 
and 209, Contract Act, as being an act 
which an agent could reasonably do for 

1. (1864) 11 HLC 115~ " 

2. (1866) 11 App Cas 639. 

3. (191 J) 35 B.ru £03=10 I C 888. 


the protection and preservation of his 
principal’s property after his death. 

It is unnecessary to express either 
assent to or dissent from the decision/ 
The case we have todealwith is not that 
of a managing agent but one of a receiver 
upon whom no power of managing and 
carrying on the business had been con¬ 
ferred by the Court which appointed 
him. Under the power of doing all 
things necessary to preserve the assets, 
the Court could not have contemplated 
that the receiver should either pay away 
any of the moneys he collected or give 
acknowledgments of amounts being due 
or do any other acts of carrying on the 
business as a going concern without its 
further orders. No case has been cited 
to us of a receiver of a partnership busi- 
nesss being held to be the agent of all or 
any of the partners, and the order of ap¬ 
pointment of the Receiver who gave the 
acknowledgment did not, in my opinion, 
authorize him to give the acknowledg¬ 
ment. Consequently the acknowledg¬ 
ment did not afford a fresh start for limi¬ 
tation and the suit was barred. I would 
dismiss the appeal with costs against the 
defendant who has appeared on the 
apDeal. 

Hartnoll, J. —I concur. 

k.n./r.k. Appeal dismissed.. 
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Twomey, J. 

Nga San Nyein —Appellant. 

v. 

Emperor —Opposite Party. 

. Criminal Appeal No. 42 of 1915, De¬ 
cided on 24th February 1915, from the 
order of Special Magistrate, Prome, D/- 
28th December 1914. 

(a) Penal Code (45 of 1860), S. 235 — Re¬ 
quirements—Possession and knowledge must 
be proved. 

For a conviction under S. 235, I. P. 0., it is 
not only necessary that the accused should be in 
possession of the instruments or materials for 
counterfeiting coin, but it should also be proved 
that the possession was within the accused’s 
knowledge. [P 65 C 1] 

(b) Criminal P. C. (5 of 1898), S. 103- 
Search — Provisions of S. 103 must be 
strictly followed. 

In conducting searches the provisions of 
S. 103 (2), Criminal P. C., should be striotly 
complied with. [P 65 C 2] 

Judgment. —The appellant San Nyein, 
village headman of Gyogon village, has 
been sentenced to transportation for 
seven years under S. 235, I. P. C., the 
charge against him being that 40 conn- 
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terfeit coins, 31 of 1913, 5 of 18S0 and 
4 o! 1890, and a mould for making coun¬ 
terfeit rupees of 1913 were found at) his 
house. Polioe Inspector Maung Myaing 
stated that on receiving information 
that San Nyein was counterfeiting coin 
and had moulds in h*8 possession he 
went to San Nyein’s house on the morn¬ 
ing of 12th November with a crowd of 
people from Letpadaw, a village about a 
mile from Gyogon. On searching the 
house a bundle containing a 1913 rupee- 
mould was found in an open yedayauk 
or water shoot placed for the purpose of 
catching water between the eaves of the 
kitchen annexed and the side wall of the 
main building. Besides the mould was 
found a roll of counterfeit rupees and a 
bamboo opium pipe. Another roll of 
false rupees was found in the thatch of 
the roof above the yedayauk. The 
yedayauk is 13 feet from the ground, see 
plan. The articles, therefore, could not 
have been put there by a man standing 
on the ground. Bub it is well within 
the reach of a man standing in the 
kitchen, for there is an open space 
between the conduit pipe and the kitchen 
roof all along the pipe. 

There is no doubt that the articles 
wore found as described. The only ques¬ 
tion is whether they were there with the 
appellant's knowledge. It is said that 
just before the search San Nyein’s wife 
went up on to the house although the 
Inspector forbade her, and it is suggested 
that when she went up she may have 
•taken the articles from inside the house 
«,nd concealed them in the yedayauk. 
This, however, is very improbable for the 
Inspector had a crowd of people from 
-Letpadaw with him, the house was sur¬ 
rounded and if San Nyein’s wife had 
dieted as the prosecution suggested, it 
•could hardly have escaped notice. From 
4he evidence it appears by no means im¬ 
possible that the articles could have 
■been planted surreptitiously from tho 
*kitchen at some time when the inmates 
of the house were in the main building. 
The accused was one of the prime movers 
in bringing a charge of bribery against 
the Inspector Maung Myp-iog about two 
months before the searoh, and it wa3 
•alleged that the Letpadaw headman, Tun 
Saing, was instrumental in getting the 
douceur for the Inspector. A depart¬ 
mental inquiry was held and the petition 
against the Inspector was dismissed. 

1915 LB/9 & 10 
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The Special Power Magistrate touches on 
this matter in his judgment, but he does 
nob appear to have attached sullicient 
importance to it. There can be no doubt 
that id furnishes a motive for bringing a 
false charge against San Nyein. See die 
Prome District Oilice General Proceedings 
No. 311 of 1914. 

The Special Power Magistrate was 
intiuencel a good deal by tho evidence of 
the prosecution witness Maung Luo than 
the accused on the occasion of the search 
had shown him a counterfeit rupee, 
which ho got from ono Po Illaing who 
was staying with him. This witness is 
nod corroborated and his evidence is not 
intrinsically probable. Another witness 
Nga Maung spoke of three counterfeit 
4-anna pieces given to him by San Nyein 
to buy opium. The Special Power Magis¬ 
trate remarked that Nga Maung is nod 
the sorb of witness that can be readily 
believed. Nga Maung’s statement is un¬ 
corroborated and even if it ware true, 
there is nothing to show that the 4-anna 
bits which he says he received from Say 
Nyein were really counterfeit. I think 
that the evidence of Maung Lun and 
Maung Maung cannot be regarded as 
elective corrohoratioa of the case against 
San Nyein. If San Nyain were really a 
practical coiner, one would expect be 
find not merely a mould and some coun¬ 
terfeit coins but also the raw materials, 
lead, etc., and nothing of the kind «a ; 
found. San Nyein’s lodger, Po Hlaiug 
was arrested under the prevention sec- 
fcion.s of the Cole of Criminal Procedure 
some months before the search of San 
Nvei.n’s house. It is alleged that Pa 
Hlaiug was a coiner. It seems very im¬ 
probable that San Nyein would keep a 
mould and counterfeit coins at his house 
after Po Hlaing’s arre3b. The attention 
of tho Police having been directed to Po 
Hlaing, San Nyein would be more likely 
to gat rid of any articles that might- 
serve to connect him with his ledger's 
evil practices. Having regard to these 
considerations and to the recent- enmity 
between the accused on the one hand 
and th9 Letpadaw headman and coo 
Inspector on the other, I tbink it is neb 
at all improbable that the mould, etc., 
were planted out of revenge and that 
San Nyein knew nothing about them. 
The conviction and sentence are set aside 
and the appellant is acquitted. The 
Inspector should be called bo account for 
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disregarding the provisions of S. 103 (2). 
Criminal P. 0 , in nob preparing a list of 
the articles found and tiking the 
signature of the witnesses of the search. 

K.N./r.k. Conviction set aside. 

A. I. R. 1915 Lower Burma 65 (1) 

Parlett, J. 

Ma Kya Nya — Appellant. 

v. 

]\I(/. Tun Fla and another —Respon¬ 
dents. 

Second Appeal No. 122 of 1913, Deci¬ 
ded on 27th November 1914. 

Limitation Act (9 of 1908), S. 5 — Costs and 
fees se.nl in name of member of advocates’ 
firm who was absent—Other member know¬ 
ing of the receipt did not file—Appellant's 
delay in not sending them earlier—Held S. 5 
did not apply. 

Where the <pp"l!ant sent the costs and fees to 
his Advocate.?’ firm by money order in the name 
of ono of the members of the firm who happened 
then !o be absent, and where despite the know¬ 
ledge that the required costs and fees bad been 
despatched, the Advocate preg-.>nt in the firm did 
not advance the G mrt-foes to present tie appeal 
in time, tbo laches cannot be excused specially 
when the appellant could have sent the copies 
and the money far earlier than he did. 

[P 65 C 1, 2] 

Ba Dun —for Appellant. 

Rahman —for Respondents. 

Judgment. —A preliminary objection 
has been taken that this appeal is barred 
by limitation. It is admittedly so bar¬ 
red by two days. The decree appealed 
from is dated 21st February 1913 and 
the part es were present that day and 
beard judgment pronounced. A copy 
•was not applied for till 27th March and 
was furnished on 2Hh March. The 
papers however did nob reach appellant’s 
Advocates till 12th May, though they 
mighi easily havo reached him at least 
a month earlier. On 21s • May a tele¬ 
graphic money order for the amount of 
the costs and foes for the appeal reached 
the Advocate's office, but a3 the member 
of tbo firm in whose name the order was, 
was absent, payment was not received. 

Id is not oven stated that the postal 
authorities declined to pay the money to 
another member of the firm, and even if 
they did so, the rmn3y order could have 
been re-directed and telegraphed to the 
town where the addressee was at that 
time known to be. No such coarse was 
taken, and despite their knowledge that 
the costs and fees had been in fact des¬ 
patched to them, the Advocate’s firm do 
Q ot appear to havo been prepared to ad- 
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vance the Court-fee, amounting to Rupees 
18-12-0 in or !er to present the appeal in 
time. In view of tao laches displayed 
in this case, I cannot hold r.hat sufficient 
cause has been shown for not preferring! 
the appeal in time. It is dismissed with, 
costs, Advocate’s fee two gold mohurs. 

k.n./r.k Appeal dismissed. 

A. I. R. 1915 Lower Burma 66 (2) 

Parlett, J. 

Vasa Narayanaswamy--P\fiiiibif$ —Ap¬ 
pellant. 

v. 

Ananthaye and others —Defendants— 

Respondents. 

Second Appeal No. 87 of 1913, Decided 
on 24th August 1914. 

(a) Specific Relief Act (1877), S. 39—Who 
can uue stated. 

A suit un ier S. 8.5, Specific Relief Act, is main¬ 
tainable only by a person against whom the 
instrument Is void or voidable or to whom it may 
eau^o injury. [P 66 0 2] 

(b) Hindu Law—Succession—Illegitimate 
children of sudra are heirs. 

Uuder the Hindu Law the illegitimate chil¬ 
dren of th i Sudra caste are heirs: 13 M I .4 141 
(P C) Foil. [P 66 C 21! 

Chari —for Appellant. 

Harvey —for Respondent. 

Judgment.—The District Judge erred 
in holding that if the bond is void, it 
does nob matter whether plaintiff had 
any cause of action or not. A suit under 
S. 39, Specific Relief Act, is maintainable 
only by a person against whom the 
instrument is void or voidable or to 
whom it may cause injury. For the 
appellant it b further urg$d that the 
plaintiff, being illegitimate, was barred 
from inheriting from her father and so 
her interests were in no way injured by 
the existence of the bond. Authority for 
this proposition is not quoted, but in 
Inderun Valungypooly Tave v. Rama- 
swamy Pandia Talaver (l) the Privy 
Council held that in the Sudra caste, to 
which plaintiff’s family belong, illegiti¬ 
mate children may inhorit. This suffices 
to dispose of the appeal. But it fails on 
other grounds. It is true that in her 
piaint plaintiff said she was illegitimate, 
her mother, 2nd defendant, not being 
married to her father. The 2nd defen¬ 
dant stated that she was married aud the 
plaintiff did not contest the point. The= 
appellant, who is first defendant, did set 
up that plaintiff was illegitimate and as 

1. (1S60-7O) a MIA 141=3 B L R 1=12: 
W R41 (P C). 
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the pleadings stood, that plea was raised 
by him and by no other party to the suit. 
It wa9, therefore, for him to prove it; he 
offered no evidence whatever on the point 
and, therefore, the issue was decided 
against him. The appeal is dismissed 
with costs. Advocates fee two gold 
rnohura. 

K.N./r.R. Appeal dismissed. 


A. I. R. 1915 Lower Burma. 67 

Fox, C. J. and Hartnoll, J. 

Official Assignee —* Defendant — Ap¬ 
pellant. 

v. 

Abdul Hussein and others —Plaintiffs - ' 
Respondents. 

First Appeal No. G8 of 1913, Decided 
on 2nd March 1915. 

(a) Civil P. C. (5 of 1908), S. 92-Settle¬ 
ment of scheme when there may never be 
any property to which to apply is premature 
—Court should be slow to interfere in matter 
which is more private than public. 

Where a will n:ake3 provision for certain 
charity out of the income of the estate and also 
contemol'ilos that, one of the testator's descen¬ 
dants should always bj the truste-i for the time 
being of the property, a settlement of a scheme 
for a charitable trust, when possibly there may 
never be any property to which the scheme can 
apply, is pro nature and the Court should pause 
before interfering under S. 92, Civil P. C , in a 
matter which on the face of it is more of a private 
family matter than one of a public nature. 

[P 70 C 11 

(b) Civil P. C. (5 of 1908), S. 92—Direction 
for orders when administrator is not party is 
fruitless. 

A direction for accounts in a suit in which the 
administrator of the estate is not made party as 
snob adovnhtrator must nece-sa ily b- fruitless: 
75 P R 1907; 22 Gal 819 (P C) Ref [P 69 0 1] 

N. M. Gowasjee and A. T. Banerji — 
for Appellant. 

P. D. Patel aud Rutledge Broadbcnt — 
for Respondents. 

Fox, C. J .— The suit wa3 one under 
S. 92, Civil P. C. The three original plain¬ 
tiffs were respectively son-in-law, son an 1 
daughter of-one Aga Yikood Ally Saheb, 
and the original defendant was Hajoa 
Mahomed Hady, another son of Yakoob 
Ally. He was sued in his personal 
capacity, aud not as administrator of the 
estate of Yakoob Ally. The third plain¬ 
tiff died after the suit was filed, and her 
legal representatives have bean sub¬ 
stituted for her as plaintiffs. One Hijee 
8yed Raza was added as a party “on bs- 
half of himself and of the other heirs of 
Aga Syed Abdul Hoosein,” a son in-law 
of Aga Yakoob Ally Saheb and the ex¬ 


ecutor of his will. The Official Assignee a v: 
as-igueeof the estate of the original defen¬ 
dant Hajee Mahomed Hady, who had 
been declare 1 insolvent, was added as a 
party defendant at a later stage. The 
plaint sob out- that Aga Yakoob Ally 
Saheb died at Mojo* in 1865, after having 
made a will by which he bequeathed 
one.third of all his property moveable 
and immovable, for public charitable 
purposes, and directed his executor first 
to invest the one-third in Government- 
funds and when convenient to buy im¬ 
movable property in such a way pb to 
make it inalienable from the charitable 
trust. It was alleged that in pursuance 
of this direction the executor, Aga Sayoc 
Abdul Hoosein had purchased inter o.lh 
a piece of land on the outskirts of Ran¬ 
goon, known as Suburban Allotment, 
second class. No. 9, Pazundaung, mea¬ 
suring 14 acres three annas and threo 
pies. Agi Syed Ablul Hoosein had ob- 
tains 1 probate of the will in the High 
Court of Calcutta, and he acted as exe¬ 
cutor until 1879 whin he died. By this 
will, be appointed Hijee Mahomed Hady 
trustee of the charitable trust. 

In 1884 Hales Mahomed Hady obtain¬ 
ed from the Court of the Judge of Moul- 
mein Letters of Administration with the 
will annexed to the unadministered estate 
of Aga Syed Yakoob Ally Saheb and sub¬ 
sequently sold several lots of immove¬ 
able property which Aga Syed Ablul 
Hoosein had bought as executor, bub he 
then sot apart the piece of land abo.v*> 
describe! as property assigned to the 
charitable trust by the will of his father. 
It was alleged thib Hajee Mahomed 
Hady had acted as sole trustee of such 
trust property, but he had never furnish¬ 
ed any accouDfcs of his adminia-.afcion 
of it to the descendants of the founder. 
Other reasons were also given for r.be 
relief which was sought in the suit. The 
reliefs asked for were: 1. That the de¬ 
fendant (thit is, Hijee Mahomed Ha lyJ 
might be ordered fen furnish fu’l accounts 
of the income and expenditure of the 
trusty property, meaning the piece of 
land in Rangoon an 1 the money derived 
therefrom. 2. Removal of Hajee Maho¬ 
med Hady from the office of trustee of 
the charitable trust. 3. The appoint¬ 
ment of new trustees for the manage¬ 
ment of the trust property in them 
4. Payment bo the new trustees of such 
sums a3 might be found on taking 0 f 
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accounts to be clue to the trust. 5. Ap¬ 
pointment of a Receiver to receive tlia 
rents of the land. 6. Payment by Hajee 
Mahomed H.adv of the costs of the suit. 
Hajee Mahomed Hady in his written 
statement ad mittel uncontrovertible facts 
and that be had acted as sole trustee of 
the waqf created by bi3 father’s will. 
He denied that the property alleged to 
bo the subject of the charitable trust 
had been bought by Aga Syed Abdul 
Hoosein in pursuance of the directions 
in the will about forming a charitable 
trust, and he denial that he had ever 
set apart th9 Rangoon property inPazun- 
daung as property for that trust. He 
allege 1 that he held the property as 
administrator of the estate of his father, 
and that that estate was not yet fully 
administered in thi; besides the bequest 
for charity, his own share in the estate 
and three-fourths of a share of one of his 
sisters were still unsettled, tbU interest 
of his sister’s being held by him as waqf 
under a dedication ma,d9 by her husband 
Aga Syed Abdool Hoo3ein. 

Hajeo Syed Raza in bis written state¬ 
ment set out the devolution of the share 
of the lady referred to. He alleged that 
such share had never been separated or 
mat by Hajes Mahomed Hady a3 ad¬ 
ministrator, and that it had to come out 
of th9 Pazundaung property, that is to 
gay, his case was that that propercy had 
not been assigned fco the charitable trust 
of Aga Sved Yakoob Ally but was still 
part of his estate. The Official Assignee’s 
written statement followed the lines of 
Hajee Mahomed Hady’s and submitted 
that the Pazundaung property was his, 
or at any rate that no other beneficiary 
under the will had any preferential right 
to the property. The sole issue fixed in 
case was a3 follows: 

“Was tho Pazundanng land wholly or in part 
waqf property under the will of Yakoob Ally?” 

In the learned Judge’s view it was 
clear that the Pazundaung property bad 
never been made waqf, and there was no 
separate charity fund, and no portion of 
the assets of the estate had bson appro¬ 
priated to either of the charitable trusts 
referred fco in the case. He went on fco 
deal with a point which was apparently 
raised by himself, and hell that these 
trusts had obtained a charge on Hajee 
Mahomed Hady’s interest in this pro¬ 
perty in consequence of Hady having 
handed over the title-deads of it fco the 


first plaintiff. He dealt with the posi¬ 
tion of the trusts and ultimately directed 
certain accounts to be taken. The Of¬ 
ficial Assignee, who is concerned fco get 
as much as possible for the creditors of 
Hajee Mahomed Hady, has appealed 
against the decree for accounts. Subse¬ 
quent fco it the Court sanctioned a scheme 
for the trust. The grounds of the Offi. 
cial Assignee’s appeal are as follows: 
1. That the learned Judge on the origi¬ 
nal side of this Court should have held 
that the suit was virtually one for a 
declaration that the second class Sub¬ 
urban Allotment No. 9 of Pazandaung 
was trust property, and that a suit of 
such nature would not lie under S. 92, 
Civil P. C. 2. That the said Judge 
should have held that this suit was nob 
properly stamped under the provisions 
of the stamp (Court Fees) Act. 3. That 
the different reliefs sought for in the 
suit or the suit itself had not been valu¬ 
ed. 

4. That having regard fco the finding 
made by the said Judge that the Pazun- 
daing property had never been made 
waqf, the said Judge should have dis¬ 
missed the plaintiff’s suit, and should 
have hold that this suit under S. 92, 
Civil P. C., could not lie. 5. That the 
learned Judge should have held that the 
one-third charity fund in Yakoob Ally’s 
will was at most the one-third nett 
value of the estate when Hajee Muhitn-. 
mad Hady obtained Letters of Alminis- 
fcrafcion de banis non in 1884. 6. That 

the said Judge erred in not placing due 
and sufficient reliance on the statement 
of account filed by the said Hajee Muham¬ 
mad Hady a3 such administrator in the 
District Court of Mounlmein in 1891 in 
accordance with the provisions of fcha 
Probate and Administration Act. 7. That 
the said learned Judge erred in holding 
that the effect of the alleged handing 
over of title-deeds bo Mirza Abdul Hus¬ 
sein, the first respondent, vva3 fco create 
a charge on Hajee Mohammad Hady’s 
interest in the remaining assets of 
Yakoob Ally’s estate in favour of Yakoob 
Ali and Aga Syel Abdul Hussein's 
charity. 8. That save and except the 
accounts directed by (sic) Hajee Moham¬ 
mad Hady on account of charity, the 
said Judge erred in ordering the various 
other accounts and inquiries, fco be taken 
as directed in his judgment and he should 
have coma to the conclusion that an ac- 
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count of the fcru9b fund of the said 
Yakoob Ally wa9 not neosssary inasmuch 
as in 1884 a sum of Rs. 1,64,600 was set 
apart by Hajee Muhammad Hady ou ac¬ 
count of Yakoob Ally’s charity. 

9. That the said Judge erred in adjudi¬ 
cating in this suit the alleged right or 
the amount due to the charity of AgaSyei 
Abdul Hoosain, and he erred in granting 
to the said charity the reliefs specified 
in his judgment. Apart from the ques¬ 
tion of valuation and proper stamping of 
the plaint, it appears to me that the 
appellant is entitled to succeed on 1st 
and 4th grounds, and that it is not 
necessary to deal with the other grounds 
except to say that the 7th ground must 
also prevail. Plaintiffs 1 and 2 filed a 
cross-objection that the learned Judge 
should have held that the whole of the 
Pazundaung property had been made 
wakf, but this is clearly unsustainable. 
It is quite plain on the evidence that 
neither the executor nor the subsequent 
administrator of Aga Syed Yakoob Ally’s 
estate ever set apart the Pazundaung 
property as property appropriated solely 
to the charitable bequest in tho will. 
The suit was based on this having been 
done. It was not shown that it had been 
done, consequently the foundation of 
the suit disappeared. The title to the pro¬ 
perty has all along been and still mn tho 
legal representative of Aga Syed Yakoob 
Ally, and he holds it for the unpaid heirs 
of the testator and for the charitable 
trust set out in the will, if the bequest 
creating it is a valid and enforceable one. 
A direction for accounts in a suit in which 
the administrator of the estate is not 
made party as such administrator must 
necessarily be fruitless, and a settlement 
of a scheme for a charitable trust when 
possibly there may never be any pro¬ 
perty to which the scheme can apply is 
manifestly premature. The suit was in 
my opinion misconceived. 

The first step to take, if the defendant 
Hady has not done what he should have 
done as administrator of the estate, is 
obviously to bring a suit against him as 
such administrator to have the estate 
properly administered. In such a suit 
the validity of the charitable bequest 
may be questioned, and if the decision in 
Shahab-ud-Din v. Sohan Lai (l) 13 
, followed, it may be held that such be¬ 
quest is invalid and unenforceable. Its 
' 1. (1907) 75 P R 1907. 


validity may also have to be considered 
in the light of the decision of their Lord¬ 
ships of the Privy Council in Abul Fata 
Mahomed Ishak v. Raaamaya Dhur 
Chowdhri (2). Ib also appears to me ex¬ 
tremely doubtful whether provisions 
in a will such as those in Aga Syed 
Yakoob Ally’s will coma within the 
purview of suits under S. 92, Civil P. C., 
as trusts for public purposes cf a chari¬ 
table or religious nature. The transla¬ 
tion of the provisions of the will dealing 
with the application of his estate to 

charity and religion is a9 follows: 

“The 5th condition is that after payment of 
the t*o thousand rupees to my sister and bofore 
distribution of the legal shares of all, he should 
upou calculation set apart and keep one-third 
part or the estate, which is my own right (m 
the estate), and investing the same in company’s 
papers he should hold the same afterwards, when 
convenient, he should buy lands, houses, bazars 
and so forth, either in the British terr.tory or 
in Arabia, Persia, Khorasau or any other country 
wherever and whatever he may cons.der fit and 
advisable to buy, and h9 should hive the con¬ 
veyance drawn and registry effected in such a 
way that the re-sale thereof be unlawful (diffi¬ 
cult) and nobody (.-dse) may be able to sell the 
same, he must not however purchase a ship or 
ships as I do not agree to his doing the same, 
and if at any time become aware that the coun¬ 
try is bad (fasesl) and would be ruined, then it 
does Dot matter if ho sell tbe same and with 
consideration thereof purchase another property 
the income of which may be greater. The ooject 
of my urging this is that tbe one-third portion 
of mine which is my right is burram to (not to 
be appropriated by) anybody though he is an 
heir (of mine) and whatever be the produce and 
income of the one-third portion of my property, 
out of that a house and imambarah will be pur¬ 
chased with a sum from eight to ten thousand 
rupees iu one of tbe four holy places, namely, 
Najuf Ashruf, the sublime Karbula, tho Katunun 
and the holy place of Myrterdow, or ho should 
lay th9 foundation of a pucea house ior the re¬ 
sidence ol herself (thewussv) and all (my) heir* 
and whatever produce and income there bo of 
the one-third of the estate he will divide the 
the same into three parts, two-thirds of which 
must bo added to the e.t-ate and again somo desir¬ 
able property will be purchased, and with another 
third he should defray tho expenses of tho said 
imambarah, etc., during the days of Mohurrum 
and in all tbe seasons of the year and the holy 
days, by which is meant the performance of the 
Mohurrum festival (in commemoration) of the 
five venerable descendants of Ally and all the 
Imams who are guides to religion, and for giving : 
food to the Syeds, fakeors, poor persons and; 
others and that this laudable ac; should always, 
be contiuuod in perpetuity. If any one from 
amongst my children or other children be con¬ 
sidered by him fit and worthy the wussy will 
employ him in tho office of mutuwally after him¬ 
self and they may be mutsaddycf theso act?, and 
t his practice will remain i n forc e and co ntinue 

2. (1895) 22 Oaf 619=22 I A 76 (PC). 
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aary bo come fco a decision on these 


from geii'ratiou t:> generation to the end of the 
world. Every one of the wussies urge this matter 
on this deriitivo wus-y that the wussyship may 
not co cut of tho hands of my descendants. If 
anyone of ray descendant-sat any time pr<>ve unfit 
or they become extinct then an ameen s all neces- 
sirily be appointed from amongst the persons who 
*remob my descendants and t-.us the wussyship 
will devolve upon bim, he also will appoint a 
mutsaddy for (the performance) of this act from 
«.moug«t my descendants whom he may consider 
'Here trustworthy and make this wussiat that 
this practice may continue in this manner." 

Too 6th condition in this: 

“ Whenever any of ray descendants, be that a 
male or female, will arrive at puberty (the wussy) 
will give him or her in marriage defraying the 
expenses thereof from his or hor own legal share 
and will get ready (buy) for him or her a house, 
necessary article- aud household furniture suita¬ 
ble to bis or her rank aad statioa (ia life) and 
give him or her a small capital and the remain¬ 
der of his or her logal share on his or her being 
twenty-one years of ago agreeably to the injunc¬ 
tion of maker of the law aud the Imams who are 
the guides iu religion and on whom be the bles¬ 
sing of G d but if he or she bs unworthy, unfit 
and disqualified, the wussy will throw into (i. e. 
add to) the csta’e the remainder of his or her 
legal share in the inheritance and whatever may 
be the produce thereof the same shall be invaria¬ 
bly given by the wu-sy for his or her subsistence 
in order that he or she may not be in d’st^ss, 
and whenever any of (mv) descendants or des¬ 
cendants of descendants even without being a 
squaudorer sustain a ioss of a 6udden, such as 
caused by fire, sinking under water, theft and so 
forth, then the wu sy will certainly fix for or 
settle on him or her something out of the one- 
third part of my property in order that he or she 
may not be in distress and trouble." 

It will be seen that the objects fco 
wkioh the income of property sefc apart; 
under the bequest ia fco be devoted are 
left almost entirely fco tho discretion of 
fche trustee for the time being of the pro¬ 
perty, and the will contemplates that 
one of the testator's descendants should 
always bo tho trustee. Even if the pro¬ 
visions are valid and enforceable by the 
Court, it appears to mo fco be very ques¬ 
tionable whether the Advocate-General 
or any two Makomedans having obtained 
tho Advocate-General's consent would be 
entitled to bring a suit under S. S2, 
Civil P. C., fco have a scheme settled for 
it, or fco interfere in the ocher ways men¬ 
tioned in the section. Even if the 
majority of the descendants of the cre¬ 
ator of the wakf consented, as in this 
cave, fco a scheme being settled by the 
Court, it appears to me that the Court 
should pause before interfering in a 
matter which on the face of it is more of 
a private family matter than one of a 
public nature. It ia not however neces- 


poinfcs. I have alredy stated my reasons 
for thinking that the suit should be dis¬ 
missed. It only remains fco notice that 
it was argued that the suit lay, notwith¬ 
standing the finding that the Pazun- 
daung property had not been dedicated 
under the will, because one cf the re¬ 
liefs asked for was removal o( the defen¬ 
dant Hady from the trusteeship. A 
sufficient answer to fchi3 argument is 
that Hady was and is primarily adminis¬ 
trator of the estate: as such h9 bolds the 
property, and in such capacity he has to 
account for it. Ha could not be re¬ 
moved from such trusteeship in a suit to 
which he is not a party as such adminis¬ 
trator. I would dismiss the suit against 
all the parties and would award costs of 
the suit and of this appeal fco the Official 
Assignee against the plaintiffs, and would 
direct that the other parties bear their 
own costs of the suit and appeal. The 
appointment of receivers of the property 
will necessarily be revoked and cease on 
this decision, and fcheaoheme settled will 
be set aside. 

Hartnoll, J. —I concur. 

K.N./r.K. Appeal allowed. 

A. 5. R. 1915, Lower Burma 70 

Parlett, J. 

T. Katchi Rowther —Plaintiff— Appel¬ 
lant. 

v. 

R. Naina Mohamed — Defendant — 
Respondent. 

Special First Appeal No. 38 of 1914, 
Decided on 18fck February 1915. 

Stamp Acts (2 of 1899), Ss. 2 (22), 35, Sch. 
I, Arts. 13 and 49—What is not a promissory 
note payable otherwise than on demand but 
simply an agreement explained. 

A document by which the executant under¬ 
takes to make certain specified payments towards 
the sum due aud agrees that his lailure to do so 
ohall render him liable to forfeit any payments 
he may already have made, is not a promissory 
note payable otherwise than on demand but 
only an agreement and is stampable with 8 an¬ 
nas only. [P 71 C 1] 

Karaka —for Appellant. 

A. 0. Dhar —for Respondent. 

Judgment. —Appellant sued on 2nd 
January 1914 fco recover Rs. 1,637-8, in¬ 
terest and principal due on a promissory 
note in terms of an agreement, both 
notes and agreement being dated 1st June 
1912. His suit was dismissed on the 
ground that ic did not lie, first, because 
the promissory note was insufficiently 
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itampocl, ami saooodly, beo*U9Q money 
was not recoverable under the agreement. 
He now appeals and asks that the o.isn 
may be remanded lor trial on merits. It 
appears that on 1st Juno 1912 plaintiff 
sold to defendant a boat for 11s. 3,000 of 
whioh R 3 . 300 was paid in cash, and for 
the balanoe of Rs. 2,700 dofendant exa- 
•outed a pro-note bearing interest at l/4 per 
'Oent mensem. In it the defendant pro¬ 
mises to pty the sum to plaintiff or his 
-order on demand; it is stamped with a 
one-anna revenue stamp. At tho same 
time defendant executed an agreement 
in favour of the plaintiff attested by a 
witness, in whioh he set out the reason 
•wherefor the pro-note was executed and 
undertook to make payments to him as 
follows: 

The interest month by month in full: 


Rs. 

On 1st September 1912 ... 200 

On 1st January 1913 ... 200 

On 1st June 1913 ... 300 

On 1st October 1913 ... 300 

On 1st January 1911 ... 300 

On 1st April 1911 ... 200 

On 1st June 1914 ... 200 

On 30th July 1914 ... 1,000 


Total Rs. ... 2,700 

He went on to say: 

"If I should fail to pay before the date speci¬ 
fied above, I shall forfeit th9 paymouts made to¬ 
wards principal and interest and hand over boat 
No. 724 and its appurtenances.” 

The Judge held this document to be a 
pro note payable otherwise than on de¬ 
mand and requiring more than a one-an¬ 
na stamp. As a matter of fact the docu¬ 
ment bears a one-rupee stamp, but even 
•this would be sufficient under Article 49 
read with Article 13 of Schedule I to tho 
Stamp Act, if it is held to bo a promis¬ 
sory note payable otherwise than on 
•demand, and the insufficiency could not be 
remedied under S. 35 of the Act. But, 
in my opinion, it is nob a promissory 
note at all. Cl. 22 of S. 2 of the Stamp 
Act shows what is meant by a promis¬ 
sory note which is not payable on de¬ 
mand, and the document in question is 
not of that nafcare. In my opinion it is 
an agreement and as such is sufficiently 
stamped. Its meaning and effect are, I 
think, plain. Defendant undertakes to 
make certain spaoified payments towards 
the sum due under the promissory note 
And agrees that his failure to do so shall 


render him liiblo both to forfeit any 
payments he may already have made 
and to return the boat. If be stipulated 
payments were made, the plaintiff would 
doubtless forbear to enforce his rights 
under the promissory noto, but upon de¬ 
fault in payment he was, I consider, en¬ 
titled to do so, and this he has done in 
this case, which is brought on the pro¬ 
missory note. The defendant alleged 
certain paymouts which tho plaintiff did 
not give credit for, and he must now 
have an opportunity to prove them. The 
decree is reversed, and the suit will bo 
re-admitted and decided on its merits, 
costs to follow the result. A c.ertUi :ate 
for refund of Court fees in this appeal 
will issue under S. 13 of the Court-fees 
Act. 

KN./R.K. Decree reversed. 
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(Full Bench) 

Fox, C. J., Hartnoll ANI) 
PARLEI'T, JJ. 

Bridget Theresa Alary C Haney — Peti¬ 
tioner. 

v. 

James Glancy —OppositePartv 
Civil Revn. Petn. No. 9 of 1914, De¬ 
cided on 13th January 1915. 

(a) Divorce Act (1869), S. 10— Dissolution 
of marriage —Desertion and adultery—Letter 
by husband—Admission in letter held not to 
be sufficient proof of adultery. 

The petitioner and tho respondent were married 
on 12th August IS90). They lived fcogetrer till 
May 1892 wbmtbc petitioner left tho respon¬ 
dent owing to his intemperate habits. Since 
then they novor met. The respondent who was 
in the Indian army, loft the army and went to 
England. In 1911 the petitioner obtained his 
address from the War Ohio* and wrote to him. 
In reply to this ho wrte: “You ask mo if I have 
ever misconducted my.-clf with any woman since 
you and 1 parted. I have misconducted myself 
with several women since I parted with you but 
I will not give you their names !er obwous 
roas.ns.” The potifc ! oner thereupon sued for 
divorce on the ground of adultery coupled with 
desertion: 

Held , (Fox, C. J., Jisscnlinj) that the ad¬ 
mission in the letter was not suSBeieut proof of 
adultery. 

Held 'also, that under the circumstances there 
was no abandonment against her wish. 

[P 74 Cl, 2} 

fb) Divorce Act (1869), S. 10 ~~ Delay by 
wife in filing petition— Disinclination from 
religious motives is not sufficient excuse. 

Per Fox, C. J. —Disinclination Lom religious 
motive cannot be regarded as suflicent excuse 
for not taking action for obtaining tho runedy 
which the law provides for an injured wife and 
for delaying presenting a petition. [P 73 C 2] 
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(c) Devorce Act (1869), S. 10—Desertion— 

Proof of—Wife showed that dessertion was 


against her wish actively sxpressed. 

Per Parlcit , J .—A wife who seek s to prove 
desertion, must give evidence of conduct rn her 
part showing unmistakably that such desertion 
was against her wish actively expressed The 
husband must have wilfully absented himself 
from her in spite of her wist. [P 74 G 1, 2j 

(d) Divorce Act (1869). S. 10—Desertion— 
Voluntary separation. 

Subsequent conduct cannot transform what 
was a voluntary separation into desertion by the 
husband. [P 74 C 2] 

Bay —for Applicant. 

Fox, C. J.-'-Iu this case, the wife peti¬ 
tioned for divorce from her hsuband on 
the grounds of his desertion and ad¬ 
ultery. The petition was presented on 
2nd December 1012. The parties had 
not cohabited since May 1892. The only 
evidence of the husband’s adultery was 
admission of it by him in a letter dated 
16th November 1911 written in reply to 
a letter of the wife’s to him. The bus- 
baud has not defended the suit. The 
parties were married in Madras in 1890. 
Tiro husband was at the time a Colour- 
Sergeant in a British Regiment. They 
came with the regiment to Mandalay in 
January 1891, and lived there together 
until May 1892, when the wife returned 
to her parents’ house in Madras. Her 
life during this period must have been a 
very unhappy one. Her husband was 
much addicted to 'drink and wa3 twice 
tried for drunkenness whilst she was 
living with him. He frequently stopped 
away from their home la.e at night, and 
wa3 often out the whole night, but evi¬ 
dently not on duty. He neglected her 
and did not give her sufficient money to 
get necessaries, and in consequence she 
had to sell her jewellery and wedding 
presents and to obtain money from her 
parents. She admits that she suspected 
he Had been guilty of adultery during 
the period, but she does not say that she 
ever taxed him with it at the time. 
They parted amicably when she went to 
Madras, he promising to send her money. 
She says, she did not leave him with the 
idea of parting with him altogether. Her 
reasons fer going away from him were 
that she was very unhappy owing to his 
grossly intemperate habits and his neg¬ 
lect of her, but she hoped he would re¬ 
form and have her back. Any hope of 
his reform she may have entertained 
must soon have been dispelled, for he 
was tried again for drunkenness and was 


then reduced to the ranks. He sent her 
no money, and she in 1893 commenced 
training for qualification as a nurse. She 
obtained qualifying certificates in 1895 
and earned her livelihood as a nurse 
until 1906. Since then she has been 
managing an hotel. From Mandalay, 
her husband’s regiment went to Lucknow 
and he took bis discharge from the army 
there. From Lucknow, he wrote to her 
a few letters which she describes as just 
ordinary letters, and she wrote to him.- 
She says that he never asked her to re¬ 
join him. She doe3 not say that she ever 
asked him to take her back and 'to pro¬ 
vide her with a home. He wrote and 
told her he was going to England, and he 
left India in 1900 without giving her any 
address. She got his address through the 
War Office and wrote to him two letters 
in 1902 and one in 1903, but received no 
replies to them; the last; was returned 
through tho Dead Letter Office. In 1903 
she went to England in attendance on a 
lady, but did not see him. Her letter 
which received a reply in his letter of 
18th November 1911, was evidently in¬ 
spired by some lawyer. It must have 
been designed to obtain from him ad¬ 
missions of his having committed ad¬ 
ultery since they parted. The reply was 
callous in the extreme, but I do not take 
it that he meant that he had seduced 
several respectable women. It goes to 
show that he had never reformed his life 
and that he did not mean to do so. 

The explanation the petitioner gives of 
her long delay in bringing the suit was,, 
firstly that she thought he would reform 
and rejoin her, secondly that her religion 
made her very reluctant to seek a divorce 
and thirdly that until 9he received his 
last letter she did not know his address. 

Three questions arise in the case: the 
first being whether there was a desertion 
or abandonment of her against her wish 
the second whether his having committed 
adultery has been sufficiently proved and 
the third whether she has not unreason¬ 
ably delayed taking proceedings. Upon 
the question of abandonment of her 
against her wish, it appears to me that 
her evidence h very doubtful. It was by 
her own wish that she went back to her 
parents. It is difficult to believe that aha 
could have hoped that he would reform 
his life when she was away from him- 
If he did not reform when she was with, 
him, it must have occurred to her that- 
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he wa9 lesB likely to -reform if she left 
him. It strikes me that the real state 
of affairs must have been that she had 
made up her mind that she could not go 
on living with such a dissolute drunkard 
as he was. His stopping out so fre¬ 
quently at nights could only have one 
meaning and judging from his continued 
bad oonduct, his treatment of her and 
hisllast letter, it is difficult to believe 
that if she had taxed him with adultery 
then he would not have admitted it, or 
at any rate that she could nob have found 
out from other non-commissioned officers 
in the regiment where her husband was 
reputed to spend so many nights, and 
have obtained evidence of his adultery 
then. If life with him was beyond 
enduranoe at Mandalay, she could 
scarcely have entertained a wish to re¬ 
join him when she heard he had been 
reduced to the ranks for drunkenness. 
Her entering into training to become a 
nurse appears to indicate very plainly 
that she mademp her mind as far back as 
1893 that she would have to make her 
own livelihood and that there was prac¬ 
tically no likelihood of her ever living 
again with the drunkard she was tied to 
in matrimony. Her religion forbade her 
to think of the tie being cue. She must 
have made r up her mind to face the 
situation, and she did this with courage. 
The ordinary rule is that the abandon¬ 
ment must have been against the ex¬ 
pressed wish of the party abandoned. I 
see no sufficient ground for departing 
from that rule in the present case. There 
is no evidence that she ever expressed a 
a wish to return to co-habitation with 
her husband. Although he abandoned 
her, abandonment against her wish is not 
proved. 

On the question of adultery of the 
husband considering the picture the peti¬ 
tioner gives of him and his conduct to¬ 
wards her, I should be prepared to hold 
that his admission of it in bis letter was 
sufficient proof. Upon the question of 
delay in presenting the petition although 
8 he may have had no evidence to prove 
the adultery until she received her hus¬ 
band’s letter in 1911, it is difficult to 
Relieve that she could not have obtained 
evidence to substantiate it if she had 
made some effort to obtain it. Probably 
such a man as he has been, a man who 
evidently wanted to get rid of his wife 
▼ery soon after their marriage, would 


have admitted adultery at any time she 
taxed him with it. It is difficult to be¬ 
lieve that she did not ask him lor some 
explanation of where ho had been spend¬ 
ing the nights on which ha was frequently 
absent from her in Mandalay and that 
she could not have found out whether 
anything he told her was true or not. It 
may no doubt have been difficult for her 
to find out what sort of life be was lead¬ 
ing after he left India, but be was in 
India for eight years after they parted 
and it can scarcely have been impossible 
for her to have gone to where he was at 
some time during those years to find out 
what sort of life he was leading. 

It is not necessary to put her want of 
action down to indifference on her part 
as to what his life was. ft i3 more 
likely to have been due to a convic¬ 
tion that be was beyond all hope of 
reform and that she .could do no good 
either to him or for herself by doing any 
thing, especially in view of her belief at 
the time that divorce was net open to 
her. Disinclination from religious mo¬ 
tives cannot be regarded as sufficient 
excuse for not taking action for obtain¬ 
ing the remedy which the Rw provides 
for an injured wife, and for delaying 
presenting a petition for probably over 
twenty years after the time when one 
might hive been presented. On this 
ground also I do not think the petitioner 
was entitled to a decree for divorce. I 
would not confirm the decree of the Dis¬ 
trict Court. 

Hartnoll, J .—The petitioner applies 
for and has been granted a decree for a 
dissolution of her marrkgo with the 
respondent on the ground of his adultery' 
coupled with desertion. It is petitioner’s 
ca3e that she and respondent were mar¬ 
ried on 12th August 1890, that they 
lived together tili May 1892, when peti¬ 
tioner left respondent owing to his in¬ 
temperate habits. Respondent wa3 then 
stationed in Mandalay. Petitioner went 
to Madras to her parents. Since then,, 
she and respondent have never met. 
Respondent left the army years ago when 
his time wa3 up and returned to England. 
Tn 1911 petitioner who wished to obtain, 
a divorce got into touch with respondent- 
by obtaining bis address from the War 
Office and she says that she received the- 
letter Ex. B from him. Ex. B contains 
the only evidence of adultery put for¬ 
ward. Id it respondent writes, and I 
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aee no reason to doubt that the letter 
soma3 from petitioner's husband: 

‘A'ou a-sk m-a if I Iiava ev-r misconductod 
myself with auv womia oinco you and I pirted? 
I hiiv:! misconducted mvsell with several women 
tiiuee I parted with you, but I will not give you 
their names foe obviou3 reasons.” 

Is this admission by itself sufficient 
to hold that adultery is proved? The 
rule of law as to the weight to be at¬ 
tached to an admission of this nature is 
laid down in the case of Robinson v. 
Robinson and Lane (l), and is to the 
effect that the admissions of a wife 
charged wtbh adultery, unsupportad by 
any confirmatory proof, may be actel 
upon as conclusive evidence upon which 
to pronounce a divorce, provided the 
Court is satisfied that the evidence is 
trustworthy and that it amounts to a 
clear, distinct and unequivocal admission 
of adultery. This rule was followed in 
the case of Williams v. Williams and 
Padfield (2), in which case, the Judge 
Ordinary said: 

“I entirely concur with the observation of the 
Lord Chief Justice as to the great danger of rely¬ 
ing entirely npm such admissions. In eaoh ca ~9 
the question will be whether all reasonable 
ground for suspicion is removed.” 

In the present case I think that it 
would be unsafe to act on respondent’s 
admission. Ha is written bo in England 
from India by his wife after many years 
of separation from her, when he knows 
that she is seeking a divorce. He never 
intends to meat her again in this world. 
What is easier fchaa to assist her by 
admitting adultery, whether he has com¬ 
mitted it or not. He finishes up: "I 
wish you well and hope you will do well 
for Auld lang syne." Again, the admis¬ 
sion itsolf is nob satisfactory. It would 
he more credible if it was an admission 
of visits to prostitute: bub it requires a 
stretch of the imagination to think that 
respondent has been in the habit of 
compromising several women, i cannot 
tako the statement as sufficient proof of 
adultery. That baiug so. apart from the 
question of the delay in bringing the 
proceedings, I am of opinion that the 
psticion inu ; t fail. I would not, there¬ 
fore, confirm the decree. 

Farlett, J.—In my opinion it is by no 
means clear what act or conduct is 
relied upon as constituting the desertion 
of the petitioner and from what date it 
commenced. A wife who seeks to prove 

1. (1866) l S^T&tZ 

2. (1809) 1 P 4 D 29. 
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desertion must give evidence of conduct 
on her part showing unmistakably that 
such desertion wa? against her wish 
actively expressed, Fowle v. Fowle (3). 
The husband mu3t have wilfully absented 
himself from her in spite of her wish, 
Thompson v. Thompson (4). The petition 
alleges that the pecibioner left her hus¬ 
band in Mandalay iu 1892, and went to 
her parents in Madras owing to the in¬ 
temperate habits of her husband and his 
inability to support her. No doubt his 
intemperance and neglect to supply her 
with funds led co their life bogbher being 
very unhappy, bub the petitioner’s 
affidavit and evidence make it clear that 
she left him by mutual agreement and 
under the advice of his superior officer, 
hoping, she says, that he would mend 
his ways. Frequent and friendly cor¬ 
respondence, she says, passed between 
them until 1900. There has been no 
refusal by the respondent of a request by 
the petitioner to resume conjugal re¬ 
lations, nor, if there had been, would it 
have constitute ! the offence of desertion, 
Fitzgerald v. Fitzgerald, (5). Such a 
request, however, might have been some 
evidence that the desertion was against 
her wieh. 

I coosider that this case differs widely 
from Wood v. Wood (6), where the wife 
was compelled at last by debts to sepa¬ 
rate from her husband, bub shd did all 
she could to prevent an eubiro separation 
and to make it practicable for them to 
live together again. In that cass the 
rule was not questioned that, until the 
husband and wife have again co-habited, 
subsequent conduct cannot transform 
what was a voluntary separation into 
desertion by the husband. I consider, 
therefore, that the petitioner ha9 failed 
to prove an abandonment against her 
wish. In view of the terms of the res¬ 
pondent’s letter and the circumstances 
under which and the period at which it 
was written, I should hesitate to accept 
it by itself a3 a sufficient proof of adul¬ 
tery committed by him. For these re¬ 
asons, therefore, I agree that the decree 
should not be confirmed. 

K.N./e.K. Decree not confirmed. 

3. (L913> 4 Cal 260. 7 

4. (185S) 27 L J Mat 65=1 Sw & Tr 231. 
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Full Bench 

Fox, G. J. and Ormond and 
Twomey, JJ. 

Maung Naw— Defendant—Appellant. 

v. 

Ma Shwe Hmat and another— Plain¬ 
tiffs—Respondents. 

Civil Reference No. 2 of 1915, De¬ 
cided on 9th July 1915. 

Lower Burma Land and Revenue Act 
(1876), Ss. 19 and 56—Jurisdiction of Civil 
Courts. 

In a suit between private individuals for pos¬ 
session of land in respect of which there is no 
grantee, lessee oc person having a status of land¬ 
holder, the jurisdiction of the civil Courts is not 
ousted by S. 66 when the plaintiff bases his 
claim upon a title to possession by virtuo of his 
having paid land revenue to Government under 
the rules made under S. 19 and also upon the fact 
that he was in possession and was dispossessed by 
the defendant within 19 years before the insti¬ 
tution of the suit: Case law referred. 

[P 77 C 1] 

Order of Reference.— The plaintiffs 
sued for a declaration that a, strip of land 
belonged to them, for poss-.-ssion of the 
same and for Re. 400 damages against 
the defendant for cutting dhanee trees 
belonging to the plaintiffs on that strip 
of land. 

Both the lower Courts have found that 
the plaintiffa were in possession of this 
strip of land, that they had planted the 
dhanee trees which the defendant des¬ 
troyed and that the defendant had en¬ 
croached on the plaintiffs’ land. After 
the evidence had been taken as to whe¬ 
ther the plaintiffs had been dispossessed 
by the defendant in respect of this 8trip 
of land, by consent a surveyor was ap¬ 
pointed to investigate and report; and 
after his report has boon received the 
defendant's Advocate asked the Court to 
frame an additional issue as follows: 
Have the plaintiffs acquired the status 
of a land.holder or the title of a grantee 
to tho disputed portion of land, and is 
not the jurisdiction of this Court barred 
by 8. 56, Lower Burma Land and Re¬ 
venue Act? The Township Court refused 
to go into the question of jurisdiction. 
The defendant appealed to the District 
Court on the question of jurisdiction only 
and the present 'appeal by tho defendant 
is only on the question of jurisdiction. 
It is contended that S. 56, Lower Burma 
Land and Revenue Act, ousts tho juris¬ 
diction of a oivil Court in a suit of this 
nature. In their plaint the plaintiffs 
*tate that they are absolute owners in 
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possession of this strip of land and fch® 
evidence shows plaintiff’ 1 has paid reve¬ 
nue in respeofc of th's strip of land for 
four years preceding tho institution of 
this suit. Reliance is placed on the oasa 
of Mg. San Paing v. Shwc Hiding (l), 
where it was hold by a Bench of this 
Court (White and Irwin, JJ.) that if the 
plaintiff has neither a grant nor the 
status of a laud-holder, his claim must 
oome under S. 19 of tho Act, aud the 
civil Courts have no jurisdiction to deter¬ 
mine it. Twomey, J., in the case of 
Arunachallam Chetty v. Vcerappa Chetty 
(2) and in the case of Maung Po Chit v. 
Periacurpen Chetty (3) was of the same 
opinion. On the other hand there is a 
Bench ruling of Mazing Yat v. Maung 
Tarok (4) by Copelston, C. J., and Fox, J., 
where it was held that S. 5b of the Act 
bars the jurisdiction of the civil Court 
only if the plaintiff claims to occupy 
merely under S. 19 of the Act; aud in 
tho c’iso of Saya Tllaing v Mg. Lu Gyi 
(5) Mr, Hoiking, the Judicial Commis¬ 
sioner, held that the words "Claims to 
occupy or resort to lands under 8a. 19, 
20 and 21” in S. 55 (b) of the Act refor 
lo claims against the Government, and 
not to claims between private indivi¬ 
duals. 8. 56 (a) of the Act bars the juris¬ 
diction of civil Courts as to inter Mia 

“claims to occupy or resort to lands under 
S. 19 and disputes as to the u«o or enjj'raent of 
such lands between persons permuted to occupy 
or resort to the same." 

The last part of Cl. (a). S. 56 ;could 
only apply to the present case if both 
parties had in fact the permission of 
Government to occupy the land in dis¬ 
pute. As to the first pait of Cl. (a), 
S. 50, S. 19 merely empowers the local 
Government to frame rules. A "claim 
to occupy lands under S. 19" must there¬ 
fore meo.n a claim to occupy land under 
such rules. Tho rules prescribe the 
manner in which a license or title to 
occupy certain lands can be obtained 
from the Government aud the conditions 
under which such license will he granted: 
and they empower any Revenue Officer 
to eject (on behalf of the Government) 
any person occupying any such lands in 
contravention of such rules. "A claim to 
occupy or report to lands under S. 19’* 

1. (1900 02) fTThT R 97 f. ~ ‘ 

2. (mi) 101 C 864. 

3. (1911) 12 I C 22. 

4. (1900 02) 1 LBR 16. 

6. PJLB 436. 
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means a- claim against Government, to be 
granted under its rules a license to occupy 
certain lands; or a claim fco’be recognised 
by Government as its licensed occupier 
of euch lands. If these words are inten¬ 
ded to include a claim by a licensee of 
Government for possession against a pri¬ 
vate individual, the last part of 
Cl. (a) is nec63=ary. If A obtains a license 
from Government to occupy certain lands 
in accordance with the rules (whether 
by payment of revenue or otherwise), he 
thereby obtains a title to such lands for 
the time being. If, relying upon his title 
be sues 73 for possession, be cannot be 
said to be preferring a claim under the 
rules which authorized his title to be 
made. Still less can it be said that A is 
preferring a claim under S. 19, if when 
suing B for possession, he does not allege 
any title derived from the owner, that 
is any right to occupy the land under 
Government; but relies solely upon the 
fact that within 12 years before suit he 
was in possession and he was dispossessed 
by 75. A and B may hive been both 
trespassers, yet A in such a case is en¬ 
titled to a decree unless B has a title. 

Tf neither A nor B have any title to 
occupy the land under Government, the 
Revenue Officer has no doubt, power to 
eject either of them; but; neither of them 
has the light to have the other ejected 
by the Revenue Officer. And if A is the 
licensed occupier of land under Govern¬ 
ment and B trespasses or encroaches on 
his land, there is nothing in the Act or 
in the rules under S. 19 which empowers 
the Revenue Officer to eject B either of 
his own motion or at the instance of A. 
In my opinion not only does S. 56 (a) of 
the Act net oust the jurisdiction of the 
civil Court in this case, but the Revenue 
Officer would have no power to eject the 
defendant. In view of tho above diver¬ 
gent rulings, I refer for the decision of a 
Bench or Full Bench, as the Chief Judge 
may think fit, the following question: 

‘ In a suit between private individuals' for 
possession of land in respect of which there is no 
grantee, lessee ora per=cn havingastatusof land¬ 
holder, is the jurisdiction of tho Courts ousted by 
S. 56, Lower Burma Land and Revenue Act 
when the plaintiff bases bis claim upon a title 
to possession by virtue of his having paid land 
revenue to Government under the rule made 
under S. 19 of the Act and also upon the fact 
that he was in possession and was dispossessed 


by the defendant within 12 years before the 
institution of the suit?” 

Judgment of the Full Bench 

Fox C. J.-Under S. 9, Civil P, C., the 
Civil Courts have (subject to provisions 
in the Code itself) jurisdiction to try all 
suits of a civil nature excepting suits of 
which their cognizance isoither expressly 
or impliedly barred. To answer the 
question referred, it must be determined 
whether S. 56 (a) of tho Lower Burma 
Land and Revenue Act, 1876, read with 
S. 55 (a) of tho same Act, expressly or 
impliedly bars the jurisdiction of a Civil 
Court to entertain and try a suit of the 
description stated in the question. The 
effect of the section is to bar the jurisdic¬ 
tion of the Civil Courts when a suit is a 
claim to occupy or resort to land under 
S. 19,20 or 21 of the Act, or when it in¬ 
volves a dispute as to use or enjoyment of 
land which Government has not made a 
grantor a lease of or over which a right 
has not been acquired in one of the modes 
specified in the Act between persons per¬ 
mitted to occupy or resort to the same. 
In a suit of the description mentioned in 
tha reference the plaintiff cannot be said 
to ha making a claim to occupy or resort 
to land under S. 19 of the Act. The 
basis of his claim has nothing to do with 
the Act. Ss. 20 and 21 are not appli¬ 
cable. “Claim” in clause (b) of S. 55 
must mean claims advanced to Govern¬ 
ment or to some Government Officer. 
Neither the plaintiff nor the defendant 
in the suit could be rightly classed as a 
person permitted to occupy or resort to 
land sued for, unless it were proved that 
they had been expressly permitted by a 
Revenue Officer to occupy the land. 
R. 51 (a) of the rules under the Act does 
nob contemplate any permission being 
required to enter on or remain in occu¬ 
pation of waste or uncleared land for 
purposes of cultivation. In a suit based 
upon plaintiff having been once in posses¬ 
sion and having been dispossessed other¬ 
wise than in due course of law, it may 
be assumed that the plaintiff does not 
sue as one permitted to occupy or resort 
to the land. 

The latter part of clause (b) of S. 55 
would apply to such a case and 
the jurisdiction of the Civil Court would 
not be barred by S. 56 (a). Irwin, J-’s 
ruling in Mg. San Paing v. Shwe HlainQ.r 
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(1), ia so far as it held that if it appears 
at the. hearing that the plaintiff has 
neither a grant nor the status of a land¬ 
holder his olaim falls under S. 19 of the 
Lower Burma Laud and Revenue Aot and 
•the jurisdiction of the Oivil Court is 
ousted by S. 56 read with S.55 (b) of that 
Aot, appears to me to be erroneous. 
Although neither party may have a right 
or title to the land as against Govern¬ 
ment, in a suit under S. 9 of the Specific 
Relief Act, previous possession merely is 
sufficient to support a claim for posses¬ 
sion against one who has dispossessed the 
plaintiff, and it is also sufficient in an 
ordinary suit for possession when the 
defendant who has dispossessed the plain¬ 
tiff is a wrong-doer and has no title 
himself—vide Krishnarav Yashvant v. 
Vasudev Apaji (6) and Ismail Ariff v. 
Mahomed Ghous (7). In Gobind Prasad 
v. Mohan Lai (3) it was held that a 
person in possession of land without 
title has an interest in the property 
which is heritable and good against all 
the world except the true owner, an 
interest which, unless and until the true 
•owner interferes, is capable of being dis¬ 
posed of by deed or Will or by execution 
sale, just in the same way as it could be 
dealt with if the title were unimpeach¬ 
able. 

In view of this principle of law the 
opening words of the S. 6 of the Lower 
Burma Land and Revenue Act must be 
taken to mean that no right of any des¬ 
cription as against the Government shall 
be deemed to have been or shall be 
acquired over land to which the part 
applies, except in the modes specified in 
the section. Read in this way, this 
‘section affords no bar to a Court giving a 
plaintiff a decree in a suit of the descrip¬ 
tion mentioned in the reference. I 
: would answer the question referred in 
the negative. 

Ormond, J —I concur in the judg¬ 
ment of the learned Chief Judge, for the 
reasons stated therein and for the reasons 
stated in my reference I would answer 
the question referred in the negative. 

l womey, J.—As regards the first part 
of S. 55 (b), I agree in thinking that the 
olaims here contemplated are claims 
addressed to Government and not claims 
as ag ainst private persons, though it is 

6. < 1884) 8 Bom 871. 
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apparently assumed in the directions 
issued under the Act (vide p. 88, Land 
Revenue Manual) that “claims between 
.private individuals” are included. The 
word "olaims” in the first part of the 
section appears to have been usrd ad¬ 
visedly in contradistinction to the word 
“disputes” in the latter part. “Disputes’' 
is the more appropriate term when there 
is a oonflictof private interests. “Claims” 
is the word used in S. 56 (b), (c) and (d) 
where it is quite clear tha-. only claims 
against Government are contemplated. 
Tha latter part of S. 55 (b) can only refer 
to disputes between two or more persons 
jointly permitted: (i) to resort to the Bame 
grazing ground or the same taungya area, 
or (ii) to occupy the same piece of waste 
land t3mporarily under rules issued in 
pursuance of S. 19. But a3 the existing 
rules under S. 19, viz. Rs. 51 and 52, do 
not require a cultivator to obtain per¬ 
mission before occupying such land, it 
follows that there can be no disputes of 
class (ii) in regard to land occupied for 
purposes of cultivation. Toe case unler 
reference clearly does not fall under class 
(i). I concur in answering the question 
referred in the negative, 

K.n./r.Iv. Reference answered. 
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Hartnoll and Ormond, JJ. 

Ma Since La and others— Defendants — 
Appellants. 

v. 

Mg. Kyin and another — Plaintiffs— 
Respondents. 

First Appeal No. 92 of 1912, Decided 
on 3rd August 1914. 

Evidence Act (1872), Ss. 33 and 92- 
Scope of S. 92—Evidence of fraud is not 
shut out—Purchaser of equity of redemption 
is representative of mortgagor for purpose 

of S. 33. 

Section 92, Evidence Act, does not prevent 
proof of a fraudulent dealiug with a third per¬ 
son’s property, or proof of notice that the pro¬ 
perty purporting :o be absolutely conveyed 
in fact belonged to a third person who was not 
a party to the conveyance. For the purposes of 
S. 33, Evidence Act, a purchaser of the equity of 
redemption is a representative-in-intereso of the 
mortgagor: ZB L R 100 (F B), Ref. [P 79 c 1] 

J. R. Das —for Appellants. 

Coltman —for Respondents. 

Ormond, J. —The documents Exs. A 
and B purport to be deeds of sale of oer- 
fcain lands and are executed by the de¬ 
fendants in favour of U Shwe Po, de¬ 
ceased and his wife. The plaintiffs ’ are 
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the widow and feha legal representatives 
of U Shwe Po. The question in this ap¬ 
peal is whether the plaintiffs are en¬ 
titled to the lands comprised in Exs. A- 
and B as owners, or whether they mere¬ 
ly have a mortgage on chose lands. The 
defendants case is that, at the time of 
the execution of Exs. A and B, they (the 
defendants) wore merely mortgagees from 
one U Myaing, the owner, although their 
documents of title, Exs. G and D, were 
in tho form of absolute sales; that 
Exs. A and B were intended merely to 
transfer to U Shwe Po aDd his wife the 
defendants’ mortgages, and that all the 
parties concerned have in fact treated 
the transaction as such. Subsequently 
to the execution of Exs. A and P> 
the defendants have acquired the equi¬ 
ty of redemption in those lands from 
U Myaing. The case cams before the 
original 9ide of this Court on a former 

occasion when it was hell that the de¬ 
fendants were precluded under a Full 
Bench decision of this Court [Maung Bin 
v. Ma Illaing (1)] from showing that 
these documents, Exs. A and B, were 
nob absolute conveyances. That decision 
was upheld in this Court on appeal, and 
on appeal to the Privy Council their 
Lordships remanded the case back to this 
Court for the questiou to be re-triod,and 
they directed that the rejected evidence 
should bo heard subject to any objections 
that might be taken. Thoir Lordships 
refrained from expressing any opinion 
on the construction or application of 
S. 92, Evidence Act, iu relation to these 
documents; but they wore of opinion 
that the case for the defendants disclosed 
a charge of fraud against the plaintiffs 
in relation to matters antecedent to 
these documents; i. e., that the plain¬ 
tiffs took absolute conveyances of pro¬ 
perty from the defendants with notice, 
that they in fact belonged to a third per¬ 
son, namely, the defendants' mortgagor. 
Their Lordships point out that S. 92, 
does not prevent proof of a fraudulent 
dealing with a third person’s property or 
proof of notice that the property purport¬ 
ing to be absolutely conveyed, in fact be¬ 
longed to a third person who was not a 
party to the. conveyance. Tae matter 
ha3 been re-tried, and tin learned Judge 
on the original side has found (i) that, 
at the time when these documents, 
~Bx9 . A and B, were executed, the defen- 
-. (1905-6) 3LBE ICO (F B;. 


dant3 to the knowledge of U Shwa P° 
and his wife ware merely mortgagees, (ii) 
that it wa3 intended by the parties, i e. 
by U Shwe Po, the defendants, and XJ 
Myaing that tho mortgages held by the 
defendants should bo transferred to U 
Shwe Po and his wife, (iii) that it was 
unlikely that U Myaing knew in what 
form the mortgages were so transferred, 
and that if U Shwe Po deliberately got 
deeds of sale executed, it was a fraud on 
U Myaing. 

And the learned Judge held that the 
plaintiffs are mortgagees only. The de¬ 
fendants now appeal. Apparently the 
learned Judge found that U Shwe Po 
perpetrated a fraud upon U Myaing at 
the time of the execution of the docu¬ 
ments, Exs. A and B, and that U Myaing 
did not know tho nature or contents of 
those documents. I do not think such 
finding is justified by the evidence, for 
Maung Kyin, the defendant, himself 
says: 

I transferred the land to Shwe Po with 
tho full knowledge and c maenfc of Shwe Myaing 
and at his request, because to Shwe Po he bad 
to pay less interest. Io was only a transfer from 
my name to U Shwe Po’s name at U Mya* 
ing’s r quest. Interest was not specified on that 
document. U Shwe Myaing know that the 
document bv which I was transferring the lands 
to U Shwe Po wa9 a deed of sale,” 

and he says that the transfer was made 
in the presence of U Myaing. In my opi¬ 
nion it would he only natural for U Mya¬ 
ing, who had given mortgages to Maung 
Kyin in the form of sales, to have the 
traast'er of those mortgages also effected 
in the form of sales. The defendants’ 
Cise, as I understand it, is not that U 
Shwe Po fraudulently caused the transac¬ 
tion to be effected in the form of a sale- 
or that any fraud was intended against 
U Myaing at the time of the transac¬ 
tion; but that U Shwe Po having 
taken a transfer of a mortgage in 
the from of a sale with concurrence of 
U Myaing, the owner and mortgagor, 
and tho defendants, the transferors, and 
U Shwe Po having treated the transac¬ 
tion as a mortgage, it is fraudulent now 
on the part of his widow and representa¬ 
tives to come to Court and assert that 
the tnnsaction was a sale. The fraud 
would be subsequent to tho document. 
Now, inasmuch as the defendants do not 
allege fraud or mistake, etc., at the time 
of tho execution of Ex9 A and B, evi¬ 
dence as to the fact of their not being 
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fehe owners of the property at that time 
would be tendered in order to show that 
it was not intended to sell the property 
to U Shwe Po, and such evidenoe would 
be inadmissible under the Full Bench 
ruling. And it would not be sufficient 
for the defendants to show that at the 
time of the execution of these documents 
they were the only mortgagees; for they 
have since acquired the equity of re¬ 
demption from their mortgagor. The 
doctrine enunciated in S. 43, T. P. Act, 
would apply, and D Shwe Po would bo 
deemed to have acquired the tull pro. 
prietary interest in the property under 
those documents, unless the defendants 
are allowed to show, apart from fraud, 
Imistake etc., that it was not so intended. 
Mr. Ooltman for the defendants contends 
that their Lordships of the Privy Council 
hold that because the defendants wore 
nob the owners at the time of the execu¬ 
tion of Exhibits A and B, they are at 
liberty bo show apart from fraud, mis¬ 
take, etc., that a different transaction 
was intended than what is expressad in 
tho3e documents. But their Lordships 
do not discuss the correctness of the 
Full Bench ruling; and under that rul¬ 
ing, if the defendants had boon the 
owners of the property, they would have 
been precluded from showing, apart from 
fraud, mistake, etc., at the time of the 
execution of the documents, that a differ¬ 
ent transaction wa3 intended. If the 
Privy Council judgment is to bo road in 
this manner, different rules as to the 
admissibility of evidence would bo appli¬ 
cable to a defendant who executes a con¬ 
veyance, according as be had a good or 
bad title at the time of such conveyance. 
Aooording to the decisions, as they now 
stand, I think the defendants in this 
case are now precluded from showing that 
the transaction was other than a sale. 

In view however of the directions 
given by their Lordships I will deal with 
the first two fiodiogs of the learned 
Judge upon the assumption that evid?Qco 
relevant to such fiodiogs was admissible. 
The findings are: that wheu the doeu- 
meats Exhibits A and B were executed, 
the defendants, to the knowledge of U 
Shwe Po and his wife, ware merely 
mortgagees, and that it was intended by 
all the parties concerned that the defen¬ 
dant’s mortgages only should be trans¬ 
ferred to U Shwe Po and his wife. Pnt- 
l ting aside the evidence which has been 
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admitted under S. 33, Evidence Aot, and 
which, in my opinion, is inadmissible, I 
think these findings are correct. There 
is the defendant’s evidence referred bo 
above. His evidence also shows that it 
was because U Shwe Po was willing to 
take interest at Re. 1 per mensem from 
U Myaing, whereas the defendant 
taking interest at the rate of Re. 1-8 per 
mensem, tbit the transfer v/as made, 
and this is corroborate i by Exhibit 7, 
13 Myaiug’s letter to defendant. U Mya¬ 
ing remained in possession of most cf 
the property until he transferred the. 
equity of redemption to the defendant. 
The amount paid by defendant (in 
November 1901) in respect of the land' 
viz., R 3 . 20,065-12, is said to be less than 
its then value, and the amount paid by 
U Shwe Po in February and March 
1902, viz. Rs. 16,120, was still les3, and 
thore is no evidence that thero was any 
fall in the value of land during these 
three months. Defendant says that Rs. 
3,500 had besn paid off by L Myaing 
U Shwe Po’s two letters to defendant, 
Exhibits 8 and 9, and defendant’s latter 
to U Shwe Po (which do?s not seam bo 
be marked as an exhibit hut is next to 
Exhibit 9 on the record) show, I think 
clearly, that both parties treated the', 
land as U Myoiog’s and that U Shwe Po, 
was merely taking over defendant’s 
mortgages in the land when he took the 
two receipts, Exhibits 10 and 11. The 
evidence which has been admitted under 
S. 33, Evidenoe Act, are the depositions 
in a former suit of U Myaing (who died, 
four or five years ago) and of his daugh¬ 
ter Ma Pwa C, which wore put in by 
Mr. Gilos for the defendants but objected 
to by Mr. Das, and the deposition of 11 
Shwe Po in the 3amo suit, wnich was 
pub in by Mr. Das for the purpo-eof con¬ 
tradicting the other two depositions. 
The former suit was brought by Munnee 
on 5th February 1904 against U Myaing, 
Morrison, U Shwe Po and others for 
specific performance of a contract made 
by Morrision (U Myaing’s attorney and 
mortgagee) with Munnoo for the sale of 
land which comprised some of the land 
in this suit. Defandant was not a party 
to that suit. U Myaing alleged that the 
transactions evidenced by the documents, 
Ex. A, B, O and D, were in faob mort¬ 
gages and U Shwe Po alleged that they 
were sales. An issue was raised ng to. 
whether they were mortgages or sale 3 , 
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and it wag decided that they vrere mort¬ 
gages. On appeal it wag held that the 
contract was not binding on U Myaing 
accl that the above issue was therefore 
superfluous. It is unnecessary, I think, 
to decide whether the words “questions 
in issue” in S. 33 would include a ques¬ 
tion raised in a wholly superfluous or 
irrelevant issue. 

But it was the common case of U Shwe 
Po and U Myaing that U Shwe Po ac¬ 
quired the defendant’s title as at the 
time of the execution of Exhibits A and 
B and no more; it was an issue there¬ 
fore between the defendant’s prodece3- 
sor-in-title and the defendant’s suc- 
cessor-in-tible and both may equally be 
said to be the representatives of defen¬ 
dants’ interest. The same question was 
raised in both suits viz., what was the 
interest in the land which defendant ac¬ 
quired under Exs. C and D from U 
Myaing and transferred to U Shwe Po 
under Exs. A and B ? U Myaing in the 
previous suit set up the same against U 
Shwe Po that the defendant dees in this 
suit; but that would not make U Myaing 
the defendant’s representative-in-interest. 
The defendant, having transferred his 
interest to U Shwe Po, admittedly had 
no interest in the land at the time of the 
previous suit; and so far as the present 
suit is concerned, he has not acquired 
any interest in the land since. The fact 
that he has subsequently acquired the 
equity of redemption from U Myaing 
forma no part of the plaintiff’s or defen¬ 
dant’s ca9e. The plaintiff rests his case 
upon the documents Exs. A and B. And 
if the defendant is allowed to adduce 
evidence to show, and succeeds in show¬ 
ing, that those documents were intended 
to effect a transfer of mortgages only, 
S. 43, T. P. Act, would not avail the 

plaintiff. 

The plaintiff brings this suit against 
the defendant simply because the defen¬ 
dant happens to be in possession of the 
greater portion of those lands. The issue 
between U Myaing and U Shwe Po in 
the former suit must therefore be taken 
to be an issue either between two repre- 
sentativas-in-interest of the defendant 
or an issue between persons neither of 
whom represented any interest of defen¬ 
dant. And S. 33, Evidence Act does not 
apply. Mr. Coltman for the defendant 
urged before us that there was evidence 
on the record to show that U Shwe Po 


subsequently, in execution of a decree 
against U Myaing, attached a portion of 
the laud which had been conveyed to 
him under Ex. B. This evidence is to 
be found in the deposition of U Shwe Po 
in Munnee's case in which he denies hav¬ 
ing attached land which he had already 
bought, but reference is made to a plot 
of land marked E in a plan marked P in 
that suit as the land attached, and Mr. 
Coltman refers us to the execution pro¬ 
ceedings under which that attachment 
was made. Those execution proceedings 
were not put in evidence in that case, 
though they were referred to by the 
Judge in his notes of the evidence as 
Civil Regular No. 78 of 19 L2, Civil Exe¬ 
cution No. 64 of 1903, and they have not 
been put in evidence in this case. At the 
hearing, the fact that U Shwe Po at¬ 
tached part of the land which he alleges 
he had previously bought, formed do part 
of the defendant’s case. In my opinion 
there is no evidence of that fact even if XJ 
Shwe Po’s deposition was rightly admit¬ 
ted in evidence. And we should not be 
justified at this stage to refer to these 
execution proceedings in order to ascer¬ 
tain the boundaries of the land which 
was attached. 

My view of the case then is shortly 
this; The defendants do not allege any 
fraud on the part of U Shwe Po at the 
time of or antecedent to the execution of 
Exs. A and B, either against XJ Myaing 
or against the defendants. That being 
so, the defendants are precluded by the 
Full Bench ruling from showing that the 
transaction evidenced by Exs. A and B 
was a transfer of mortgages and not out¬ 
right sales. And they are precluded 
from showing that at the time of these 
documents they (the defendants) were in 
fact only mortgagees; because such evi¬ 
dence would be relevant only for the 
purpose of showing that at the time of 
the execution of Exs. A and B it was in¬ 
tended that the transaction should be a 
transfer of the defendant’s mortgages. 
If however evidence is admissible for the 
purpose of showing what was the real 
transaction the facts (apart from the 
evidence which has been admitted under 
S. 33, Evidence Act) would clearly show 
that the parties concerned viz., U Myaing, 
defendant Maung Kyin and U Shwe Po, 
all intended that U Shwe Po and his 
wife should take a transfer of the defen¬ 
dant’s mortgages in the form of outrigh 
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sales. I would therefore allow this ap¬ 
peal and decree the plaintiff’s claim for 
possession and mesne profits which 
Sihculd he ascertained in the ordinary 
wa>. The plaintiifs-appe Hants should 
have their costs in all the proceedings in 
this Court both on the original and ap¬ 
pellate si les. 

Hartnoll, J. —As ordered by their 
Lordships of the Privy Council, evidence 
hasnow been recorded as to what happened 
prior to the execution of the deeds Exs. A 
and B and with the same object, certain 
evidence taken in Civil Regular No. 4 of 
1904 of this Court has been admitted 
under the proyieions of S. 33, Evidence 
Act. It has been objected that evidence 
of the latter class has been wrongly ad¬ 
mitted. In that suit an issue was fixed 
as to whether the conveyances of 30th 
November 1901 and 4th March 1903 
were merely by way of mortgage, and 
evidence was recorded on the point. 
U Myaing in that suit asserted that they 
were only intended to operate as mort¬ 
gages, while it was U Shwe Po’s and 
Ma Shwe La’s case that they were inten¬ 
ded to be outright sales. On appeal it 
was held that the issue was superfluous. 
Mg. Kyin was not a party to that suit. 
The first point is whether the earlier 
proceeding was between the same parties 
or their represenfcatives-in-intereat as 
the parties in the present suit. The 
issue was between U Myaing on the one 
side and Mg. Shwa Po and Mr Shwe La 
on the other. In this suit the same 
issue is raised between Mg. Kyin on the 
one side and Ma Shwe La and the legal 
representatives of Mg. Shwe Po on the 
other. 

For the purpose ofS. 33, Evidence Act, 
should it be held that U Myaing was a 
representative-in-interest of Mg. Kyin in 
the earlier suit? TJ Myaing at the time 
of the former suit was the owner of the 
lands. Mg. Kyin became their owner in 
U Myaing’s place on 20bh November 
1905 as, by Ex. 6, which has been ad¬ 
mitted in evidence, he then purchased 
the equity of redemption. In such cir¬ 
cumstances, as U Myaing wis his pre- 
decessor-in-tifcle, I think it is reasonable 
to hold that he was bis representative- 
in-interest for the purpose of S. 33, Evi¬ 
dence Act. It was also objected that the 
words “questions in issue” in the third 
proviso to S. 33, Evidence Act, do not in¬ 
clude superfluous issues. The words 

1915 LB/11 & 12 


themselves do not say so and having re¬ 
gard to the principle underlying S. 33 
I would not uphold the objection. I 
would hold therefore that the evidence 
admitted under the provisions of S. 33 
was rightly admitted. 

Looking at the evidence as a whole I 
see no reason to differ from the conclu¬ 
sions, arrived at by my learned colleague 
who is hearing this appeal with me and 
by the learned Judge in the original 
side that the conveyances of 30th Nov¬ 
ember 1901 and 4th March 1903 and the 
sale certificate Ex. D ware intended to 
operate as mortgages. It is unnecessary 
for me to go into the evidence again in 
detail. I would however menfciou that 
in Ex. 10 the receipt given by U Kyin 
to Mg. Shwe Po, the pucca building and 
its site is stated as belonging to Myaing. 
If the sale certificate was Dot meant to 
operate as a mortgage why were these 
words put in? I would also say that the 
witness Shircore’s evideuce seems to me 
to be to the effect that the properties in 
dispute were not worth more in his opi¬ 
nion than'the sums entered in Exs. C 
and D. The correct area of the garden 
land soems to be 257 acres and not 4 
acres 1 anna. Some of the garden land 
seems to have been taken by the railway. 
He however says that there was no de¬ 
terioration in the value of land between 
November 1901 and 1903 and if so it is 
difficult to understand why what was 
bought by Mg. Kyin in November 1901 
for Rs. 8,500 should have Deen sold by 
him a few months later for Rs. 5,000. 
The difference in the consideration bet¬ 
ween that stated in Exs. C and B strong¬ 
ly supports Mg. Kyin's case. Again there 
is the fact that Mg. Shwe Po’a represen¬ 
tatives did not have possession of the 
lands except as to one parcel between 
about February 1902, when the transac¬ 
tion took place, and December 1905, when 
this suit was brought and in the interim 
took no steps to enforce possession. It 
must be remembered that according to 
Shircore the boom began in 1904, and it 
may be that it was the enhancement in 
the price of the lands that led to this 
claim. The earlier suit was launched in 
February 1904 and Shircore says that 
Courts have held that the boom began in 
1903. The boom may have led to the 
line of defence taken by Mg. Shwe Po 
and Mi Shwe La in the earlier suit. 
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As regards the contention that Mg. 
Shwe Po attached a portion of the land 
he claims to have purchased, I am un¬ 
able to find this proved from his deposi¬ 
tion, and the execution proceedings in 
which it was attached not having been 
put into evidence cannot in my opinion 
be referred to. The next point for con¬ 
sideration is whether there has been pro¬ 
ved to have been any fraudulent deal¬ 
ings by Mg. Shwe Po and Ma Shwe La 
antecedent to the execution of the con¬ 
veyances of 4th March 1903. The burden 
of proof lies on Mg. Kyin to prove such 
and I am unable to see that he has done 
so. If it could be proved that without 
Mg. Myaing’s knowledge and in order 
to cause him loss the conveyances were 
made in the form of outright sales in¬ 
stead of in the form of mortgages, then 
it might be held that a fraud was per¬ 
petrated on Mg. Myaing, but Mg. Kyin’s 
own evidence does not support such a 
conclusion. His story is that conveyances 
were taken in the form of sales so that 
Mg. Myaing could not mortgage the lands 
to others and that the transfers were 
made to Mg, Shwe Po as he was satisfied 
with a lesser rate of interest. At p. 15 
of his evidence he said that U Myaing 
knew that the document by which he 
was transferring the lands to U Shwe 
Po was a deed of sale and he says the 
same thing again at p. 19 of his evidence. 
U Myaing had agreed to the same proce¬ 
dure before when he transferred the 
lands to Mg. Kyin. Again at p. 18 of 
his evidence II Kyin says that when he 
agreed with U Shwe Myaing and Shwe 
Po to take his money and transfer the 
property to U Shwe Po, the understand¬ 
ing was that the document was to be of 
the same nature as his document. 

It is true that at p. 19 of his evidence 
he endeavours to make out that U Shwe 
Myaing did not know what form the do¬ 
cument took, but it is clear that on a full 
consideration of II Kyin’s evidence that 
Mg. Myaing agreed to the conveyance to 
Mg. Shwe Po being in the form of sale, 
and the reason seems to have been in 
order to prevent him mortgaging the 
lands to others. It cannot therefore be 
said that the conveyances were drawn 
as absolute sales without his concurrence 
and knowledge and behind his back. The 
only way in which it could be said that 
Mg. Shwe Po and Ma Shwe La had a 
fraudulent intention would be if it could 
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be held to be proved that they had it in 
their minds at the time they took the 
conveyances to misuse them and to use- 
them to support a fraudulent claim in 
due course. If they had a dishonest 
mind at the time, U Myaing and Mg. 
Kyin could not possibly know that they 
had if they kept their thoughts and in¬ 
tentions to themselves. Bearing in 
mind that the burden of proof lies on 
Mg. Kyin, can it be inferred from the 
evidence that Mg. Shwe Po and Ma Shwe 
La had such a wrongful intention when 
they took the conveyances ? Mg. Kyin 
explains how they could have taken 
them without any such dishonest and 
concerted intention at the time. The 
reason was that II Myaing should not be 
able to mortgage the lands to others. 
The intention to misuse the conveyances 
may have come to their minds long after 
execution and may have been due to the 
boom in land that occurred. I am there¬ 
fore unable to hold proved that there 
was anv fraudulent intention on the part 
of Mg. Shwe Po and Ma Shwe La at the 
time of, or prior to, the execution of the 
conveyances, Exs. A and B. 

Therefore according to the provisions 
of S. 92, Evidence Act, as interpreted by 
the decision of this Court in the Pull 
Bench ruling of Maung Bin v. Ma Hla- 
ing (l), oral evidence is not admissible to 
vary their contents. Their Lordships 
have expressly not considered as yet the 
correctness or otherwise of this ruling. 

With regard to the claim of Mg. Kyin 
that redemption should not be allowed 
without first paying the sum due on the 
mortgage of 21st May 1895, Mg. Kyin 
allows that when he conveyed the lands 
to Mg. Shwe Po and Ma Shwe La he 
knew of the mortgage to Morrison. It is 
true that in portions of his evidence U 
Kyin endeavours to make out that the 
land mortgaged to Morrison was other 
than that mortgaged to him, but looking 
at his evidence as a whole it is proved 
to my mind that he knew that the land 
mortgaged to Morrison was a portion of 
that mortgaged to him before his tran¬ 
sactions with U Shwe Po. I would espe¬ 
cially refer to pp. 17 and 18 of his evi¬ 
dence. The principle enunciated in Sec¬ 
tion 43, T. P. Act, therefore comes into 
operation. 

I therefore concur in the order pro¬ 
posed by my learned colleague. 
k.n./r.k. _ Appeal allowed. 
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dant Company’s Solicitors in Caloutfca as to what 
action should be taken in such cases.” 
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Robinson, J. 

Yang Tsze Insurance Association Ltd. 
—Plaintiff. 

v. 

British Indian Steam Navigation Co. 
Ltd. —Defendant. 

Civil Rule No. 58 of 1914, Decided on 
93rd November 1914. 

Company — Inspection of documents — 
Report, of Company's agent for express pur¬ 
pose oflaying it before Company’s Solicitor 
is privileged. 

A letter written by an agent of a Company 
giving details of a claim, in pursuance of an 
order of the Company to submit reports in all 
cases of claim of a serious nature not merely as 
an ordinary duty but expressly to be laid before 
the Company's Solicitor, is privileged and its 
inspection cannot be granted in a suit for that 
claim if there is nothing to show that the letter 
was sent for any other purpose: Anderson v. 
Bank of British Columbia, 2 Ch. D 644; South¬ 
wark & Vauxhall Water Co. v. Quick, 3 Q. B. D. 
315, Woolley v. North London Railway Co., 4 
C. P. 602, and Cook v. North Metropolitan 
Tramway Co., (1889) 6 T, L. R. 22, Ref to. 

[P85C2] 

Giles and Coltman —for Plaintiff. 
Lentaigne MacDonell and Clifton 
—for Defendant. 

Order.— A collision occurred in the 
Rangoon river between the S. S. “Glen- 
ogle” and a cargo-boat, which was being 
towed by the defendant Company’s steam 
launch “ Ailsa” on February 12th, 1913. 
The next day the owner of the cargo- 
boat made a claim to the local agents of 
the defendant Company for Rs. 4,000 
compensation for the loss of his boat. 
Defendant Company’s local agents repu¬ 
diated liability in toto and on the follow¬ 
ing day wrote to the managing agents 
of the Company in Calcutta informing 
them of the claim. The owner of the 
cargo which was in the cargo boat has 
now brought a suit to recover damages 
for the losS' of the cargo, and the point I 
have to decide is as to whether he is 
entitled to inspection of that letter. Mr. 
P. H. Browne has filed an affidavit set¬ 
ting out the facts recited above and sta¬ 
ting that this letter was sent setting out 
a short account of the collision for the 
information of the defendant Company’s 
Solicitors. I have seen that letter. He 
further states that the local agents have 
| standing orders to send 
4 reports of olaims of a serious nature made aga- 
1 inst the defendant Company to the managing 
1 agente of the said Company in India, in order 
f that the clroumetanoes under which the said 
pan are made may be laid before the defan- 


On the one hand, it is urged that this 
letter is privileged on the ground that it 
is information collected by the lccal 
agents and reported to the managing 
agents for the use of their Solicitors in 
respect of a pending or anticipated liti¬ 
gation. The argument on the other side 
is that the letter was not so written; it 
was merely information from the local 
agents from which the managing agents 
might prepare a report which they 
would submit to the Solicitors, that it 
was nob written merely for this object, 
and further that it was written in the 
course of their ordinary duty to report a 
collision. I have been referred to a cer¬ 
tain number of authorities and as there 
are very few cases in India I will deal 
with these. In Anderson v. Bank of 
British Columbia (l), a case decided in 
1876, the point is fully dealt with. That 
was a case in which a claim was made 
on the Bank for a certain sum of money 
which, it was said, bad been transferred 
from an account in which the plaintiff 
and the others were interested to the 
private account of one of those others, 
and that this transfer was fraudulent 
and void. The manager of the Bank sta¬ 
ted that on receiving the claim and on 
considering what had passed between 
him and the plaintiff in an interview he 
considered that litigation was imminent 
and thought *ib right that the Bank 
should have legal advice and that for 
that purpose he should obtain from the 
branch manager the full particulars of 
all the facts and circumstances of the 
oase likely to be required by the Solicitor 
of the Bank. He telegraphed for full 
particulars, and in repLy received a let¬ 
ter, inspection of which wa3 claimed. 
Jessel, M. R., decided that that letter 
was not privileged. He points out that 
in the telegram 

‘‘ there is not a syllable there which shows that 
any communication, direct or indireot, expressed 
or implied, was made to the agent to the effect 
that his communication was to be a confidential 
one for the purpose of beiDg submitted to the 
professional man, tljat is, the Solicitor—for ad¬ 
vice. If it had been so, I apprehend that it 
would have been protected upon principles well 
understood. If you ask your agent to draw out 
a case for the opinion of your Solicitor, or for the 
opinion of your Counsel, that is a confidential 
communication made for that purpose. Here 
there is nothing of the sort. Nor is it suggested 

1. (1877) 2 Ch D 644=45 L J Ch 449~ 
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or alleged that, without being requested, the 
i."ent did make the communication with the ob- 
■>ct of its being laid before the Solicitor for ad¬ 
vice. He, therefore, did not make it as a confi¬ 
dential communication in any other sense than 

that in which every communication from an 
igcnt io his principal, or from a sub-agent to 
the chief agent of the principal, is confidential. 

This communication, then, as re¬ 
gards* the sender, was not made or sent for the 
purpose of being laid before a professional advi¬ 
ser, nor was there any intima'ion of such pur- 
pos-? sent by the person who required the commu¬ 
nication. All that you have got is a statement 
of the person who s* 2 nt the telegram as to the 
i,bate cf his feelings at a particular time, which 
in not sufficient for the purpose of the point I 
have to determine.” 

Ho then proceeds to deal with what is 
the rule and what is the meaning of the 
rule, referring to the previous authori¬ 
ties, then what is the extent of the rule, 
pointing out that it refers to a communi¬ 
cation other thau those made by the client 
to the professional man himself. He 
points out further that neither the 
Solicitor nor the client is bound to col¬ 
lect information or testimony himself. 
This is more so in a case where the infor¬ 
mation or testimony has to be obtained 
from a distance. This decision went up 
on appeal, and James, L. J., remarks: 

“Looking at the dicta and the judgments 
cited, they might require to bo fully considered, 
but I think they may possibly all be based upon 
this, which is an intelligible principle, that as 
you have no right to see your adversary’s brief, 
you have no right to see that which comes into 
existence merely as the materials Jor the brief.’’ 

He points out that the manager mere¬ 
ly called for full information and that 
that was his ordinary duty. 

“It is the duty of a man, in the ordinary 
course of business, to do it, and it is not necessa¬ 
rily connected with the litigation either actually 
commenced or expected. It is the information 
of tbo agent, and the principal ought to know 
vrhat the agent knows. The knowledge of the 
agent in the matter of the agency is, or ought to 
be, the knowledge of the principal.” 

Mellish, L. J., deals with a suppositi¬ 
tious case at sea and states that before 
determining whether ho will bring or 
defend an action a man writes to say: 

“ Got me an account from all the passengers 
aud cre-v what each man can^ay respecting this 
transaction, write it down as accurately as you 
cau, and send it up to mo. It might be that that 
would bo privileged just as much if he sent and 
asked for it before he determined whether he 
v.-ould bring an action or defend an action as it 
would ba if it was sent after the action was com¬ 
menced, and he wished to obtain information 

as to what evidence such persons would proba¬ 
bly give. ” 


As to that he considers that 

“as a general rule, it may be he is not bound to 
give the discovery respecting that, but I cannot 
think that that ought to be held to apply to 
information which a principal asks his agent to 
give respecting the matters which the agent has 
done for and on account of the principal. That 
is information respecting matters which in 
point of law are the acts of the principal him¬ 
self, and it is information respecting matters as 
to which tbe knowledge of the agent is the know¬ 
ledge of the principal In poin- of law, the 
priucipal is to be deemed to have known the 
lac's before ho has actually got personal infor¬ 
mation about them.” 

Now in that case the particulars sup¬ 
plied were as to the aots and conduct of 
the agent. In the present case the local 
agents did not know anything of their 
personal knowledge. They were reporting 
what other persons, who would be 
in a position to give evidence if the 
case came before a Court, could and 
would say. In that case there was 
nothing either in the telegram or in the 
letter in reply suggesting that the 
information was asked for or supplied 
for the purpose of being laid before the 
Bank’s professional adviser. In the 
present case Mr. Browne’s affidavit 
shows that they acted not on a request 
made after the collision had oocurred, 
but on standing orders to send a report 
in order that the circumstances under 
which the claims are made may 
be laid before the defendant Company’s 
Solicitors for advice, and the affidavit 
aho shows that this letter was sent as 
a confidential communication for the 
information of the defendant Company’s 
Solicitors. This authority further shows, 
it appears to me, that in the opinion of 
the learned Judges of the first Court and 
the appellate Court who heard that case, 
a document such as the one I have to 
consider would be privileged. 

That the rule is not to be further 
extended is, I think, shown by the 
decision in the case of the Southwark 
& Vauxhall Water Co. v. Quick (2), 
where it is held that documents pre¬ 
pared in relation to an intended action, 
whether at the request of a Solicitor 
or not, and whether ultimately laid be¬ 
fore the Solicitor or not, are privi¬ 
leged if prepared with a bona fide 
intention of being laid before him for the 
purpose of taking his advice. Cockburn, 
C. J., dealt with the documents, whioh 
were transcripts of a shorthand writer^ 

. v 2. (1878) 8 Q B D 316=47 L J Q B 2B8. ’ 
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notes of conversation with possible wit¬ 
nesses prepared to be furnished to the 
Company's Solicitor for advioe, and 
the same of an interview between the 


Chairman of the Company and certain 
servants of the oompany prepared for 
the same reason, and a statement of the 
facts drawn up by the Chairman to be 
submitted to the Company’s Solicitor. 
He says: 

"It la dear that they were documents con¬ 
taining information which had been obtained 
by the plaintiffs wi h a view to consulting tbeir 
professional adviser.I can see no dis¬ 

tinction between information obtained upon the 
suggestion of a Solicitor, with the view of its 
being snbmitted to him for the purpose of his 
Advising upon it, and that procured spon¬ 
taneously by tbe client for the same purpose. 

.If the Court or the Judge at Chambers is 

satisfied that- is was bona fide procured for the 
purpose, it appears to me that it ought to be 
privileged.” 

Thee, referring to the decision which 
I have just been dealing with, he says: 

"I do not feel bound nor am I disposed to 
carry the doctrine of those decisions to the 
extent eu gested on behalf of the defendant.” 



On appeal the Lord Justice’s judgment 
which I have already quoted was re¬ 
ferred to with approval and tbe appeal 
was rejected. 

Tbe letter I have to deal with refers 
to what persons present could and did 
say with reference to the facts of the 
collision. Bat it iB further urged that 
this letter was merely written in the 
ordinary course of duty, and I am 
referred to Wolley v. North London 
Railway Co. (3) and Cook v. North Me¬ 
tropolitan Tramway Co. (4). In the 
first of these cases reports of the defend¬ 
ant Company’s inspectors, guards, 
locomotive superintendent and so on 
and those of the passengers and a 
report made by an officer of the Com¬ 
pany in the course of his duty for the 
information of the Company, without 
reference to any litigation begun or 
anticipated, were held nob privileged. 
Bovill. 0. J., says: 

“I think, therefore, we may safely lay it 
down that, where information and opinions 
are obtained with a view to litigation, they are 
to be considered as privileged.” 

In the other case, which was one 
relating to daily reports submitted by 
conductors and drivers, they were held 
not to be privileged because though it 
might have been contemplated in a 

8. (1869) >4,0 602; 




general way that they should be used in 
litigation, if litigation should arise, 
such documents were not protected, they 
being merely reports made in the course 
of conductors’ daily duties. Mr. Justice 

Manisty concurring observes that 
”in tbe case cited it appeared that an action was 
intended, and tbat the document had been 
obtained to be laid before the Solicitor for the 
purpose of having his»advtce with reference to 
such action. The case was- very different from 
the present, in which a report was made daily, 
and as to every accident that occurred, without 
reference to any actions.” 

The standing orders in the present 
case, it is proved, refer to all cases o‘ 
a serious nature and tbe reports were 
called for by these orders, not merely 
aB an ordinary duty but expressly 
to be laid before the Company's Soli¬ 
citor; and in addition the letter, 
which I have seen, is sent for the 
express purpose of being laid before 
the Company's Solicitor. It has beeDj 
urged that the authorities show that to 
be privileged it must be sent merely for 
that purpose. There is nothing before 
me to show that it was sent for any other 
purpose, and it being a report of v.hat 
other persons saw and knew and would 
depose to and not being information in 
the knowledge of the local agents per¬ 
sonally which can be presumed to be the 
knowledge of the principal, the letter is, 
in my opinion, privileged and inspection 
cinnot be granted. Plaintiff must pay 
the costs of this hearing to defendants. 
Advocate’s fees three gold mohurs. 

K.N./r.K. Order accordingly . 
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Ormond, J. 

Asri Jan and another —Defendants — 
Petitioners. 

v. 

S. S. Chellappa Ohetty— Plaintiff— 
Respondent. 

Civil Revn. No. 215 of 1914, Decided 
on 21st December 1914. 

Pardanashin Ladies—Proof—Natuie of— 
Claim on documnet executed by their agent— 
Not only execution of power of attorney but 
their knowledge of its scope must be proved. 

When a claim is made against pardanashin 
ladies on the basis of a document executed by an 
ageut oq behalf of them, the plaintiff ronst 
show not only tbat a power-of-attorney waa 
actually signed by tbe pardanashin ladies, but 
also that they knew what they were doing, and 
knew the nature of the document and the extent 
of powers they were conferring by such a docu¬ 
ment 
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•3 lunshi —for Petitioners. 

Sivaya —for Respondent. 

Judgment— The plaintiff sued these 
two petitioners, who are pardanashin 
ladies, in the Small Cause Court on a 
promissory note executed in their 
names by one Abdul Hamid, who 
produced a power-of-attorney said to 
have been executed by the petitioners. 
The defendants put in a written 
statement denying Abdul Hamid’s 
authority to borrow money on their 
account. The plaintiff has satis- 
fied the Court that these pardanashin 
ladies executed the power-of-attorney 
in favour of Abdul Hamid. The power of 
-attorney contains a power to borrow 
money on their behalf, but the authori¬ 
ties show that when a claim i 3 made aga¬ 
inst pardanashin ladies in such a 
case as this, the plaintiff must show 
not only that there is a document 
purporting to be a power-of-at- 
torney which was actually signed 
by the pardanashin ladies, but he must 
go further and show that the pardana¬ 
shin ladies knew what they were 
doing, knew the nature of the document 
and the extent of powers they were con¬ 
ferring by executing such a document. 
The plaintiff has not attempted to do 
this. The 1st and the 4th defendants, 
the present petitioners, were the only de¬ 
fendants who contested the suit in the 
Small Cause Court. The 2nd and 3rd 
aefendants are sisters and also parda¬ 
nashin ladies, the 1st defendant bein<* 
toe wife of Abdul Hamid. 

The evidence adduced by the plaintiff 
is not sufficient to support a decree ex 
parte against the pardanashin ladies 
and although the 2nd and 3rd defendants 
have not applied to this Court in re¬ 
vision, when the decree is set aside as 
against the 1st and 4th defendants, I 
think it must also be set aside against 
the 2nd and 3rd defendants, the ground 
^cing that there was no evidence that 
ohe defendants who are pardanashin 
ladies understood the contents of the deed 
or knew what powers they were confer¬ 
ring when they signed the power-of 
attorney. 

The suit must, therefore, be dismissed 
with costs and two gold mohurs, costs 
of this application. 

K.n./r k. Petition allowed. 
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Twomey, J. 

Lal Mohamed —Plaintiff—Appellant. 

v. 

Mra Tha Aung and another — De¬ 
fendants—Respondents. 

Second Appeal No. 236 of 1913, De¬ 
cided on 4th March 1915. 

C®) ’f 4 J** Act (1882), S. 122— Revocation. 

If the donor has the power of revocation, an 
exercise of that power cannot be inferred from 
the mere fact that he conveyed the property to 
a stranger; an express act of revocation would at 
least be necessary. [P q7 0 2] 

(b) Contract Act (1872), S. 25, Expl. — 
Explanation governs even as between donee 
and persons claiming through donor. 

. explanation to S. 25, provides that noth¬ 
ing in the section shall affect the validity, as 
between a donor and donee, of any gift actually 
made. The same rule applies as between a 
donee and the persons claiming through the 

/ ™ CP 87 C 2] 

(c) Practice Pleadings—Fraud. 

A plea of fraud will not be beard unless it is 
expressly and specifically advanced in the 
pleadings, [p 97 c j] 

J. N. Lentaigne —for Appellant. 

Agabeg —for Respondents. 

Judgment— The plaintiff.appellant 
Lal Mohamed, sued for possession of a 
paddy land holding, measuring 56 55 
acres, sold to him for Rg. 3,000, in 1911 
by a registered conveyance executed by 
Mi Shwe Ban We, the owner, who died 
in December 1911. The defendant-re¬ 
spondents are Mra Tha Aung and Mi Hla 
Pru, husband and wife, who are the son-r 
in-law and daughter respectively of the 
vendor, Mi Shwe Ban We, and who are 
in possession of the holding. The plain¬ 
tiff sued also for a year's rent of the 
land alleging that the defendant® were 
his tenants. The defence was that at 
the time of the conveyance the vendor 
had no saleable interest in the land, as 
she had previously iu 1904 made over 
the northern moiety of it by way of 
gift to her daughter, defendant 2, and in 
1906 sold the remaining southern moiety 
to her son-in-law, Mra Tha AuDg, for 
Rs. 360. The plaintiff has been un¬ 
successful in both the lower Courts. 
Both Courts decided that the deceased 
Mi Shwe Ban We had no saleable interest 
in the land, having already disposed of it 
as pleaded in the written statement. But 
they went out of their way in impugning 
the genuineness of the plaintiff’s con¬ 
veyance. The District Court thought 
that the suspicion of fraud in this in„ 
strument was very strong and the pay. 
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ment of fche alleged consideration doubt¬ 
ful. The Divisional Judge said: 

“I have no hesitation whatever in findinR that 
plaintiff got a false document drawn up and got 
it executed by the deceased so as to bolster up a 
claim to the land." 

Both Judges overlooked the faot that 
the written statement of the defendants, 
which contains a detailed exposition of 
their case, makes no allegation of fraud 
hut relies on only Mi Shwe Bin We’s 
title. The lower Courts committed a 
serious error in making out for the de¬ 
fendants a defence of frand which they 
had never pleaded, and from the judg¬ 
ments it seems probable that the view 
taken by the Judges on this point 
materially influenced them in deciding 
the real issues of the case against the 
plaintiff-appellant. No rule of practice 
is better established than that a plea of 
fraud will not be heard unless it is ex¬ 
pressly and specifically advanced in the 
pleadings. The finding of fraud must be 
entirely eliminated.. But I note that 
this finding rests on very slender founda¬ 
tions. There was no obligation on the 
plaintiff-appellant to produce the alleged 
previous mortgage document of 1262 B. 
E. As regards his statement that the 
particulars of holding as entered in the 
conveyance of 1911 were taken from the 
mortgage of 1262 B. E., the most that 
can be said is that it is a suspicious 
circumstance which may or may not be 
susceptible of an innocent explanation. 
The Judges disbelieved the evidence as 
to the payment of Rs. 1,200 in cash to 
Mi Shwe Ban We, but the grounds of 
their disbelief are not cogent. The mere 
fact that Mi Shwe Ban We after the 
conveyance showed no signs of prosperity 
is of little significance. She may have 
■used the money to pay off other creditors. 
It would be most fair to conclude that 
she had not received the purchase-money 
merely because the purchaser was unable 
to show how she had disposed of it. Mi 
Shwe Ban We was an old woman at the 
time but there is no evidence beyond 
the bare BtatemeDt of her daughter, de¬ 
fendant-respondent 2, that she was in 
her dotage. 

There are no grounds for holding that 
she was not in full possession of her 
/faoulties. Even if fraud had expressly 
been pleaded by the defendants, I think 
Vpljf shoulfi be held to be unproved and the 
ordinary presumption in favour of fair 
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dealing would prevail. Turning now to 
the substantive defence, I see no reason 
to dissent from the finding of the lower 
Courts that fche gift of the northern part 
of the holding 25'60, acres, to defen¬ 
dant 2, was proved. The land was made 
over to the defendant and a report was 
duly made to the Revenue Surveyor by 
the donor, Mi Shwe Ban We. It is urged 
that she could under the Dbammathafcs 
revoke the gift and she must be held to 
have exercised this power by aotually 
selling it seven years later to the plain¬ 
tiff-appellant. I am not prepared to hold 
that the gift in this case is governed by 
the Dhammathats at all. As in the 
Upper Burma case of Maung At Gyi v. 
Ma U Me (l), the mother treated the 
property a9 her own absolutely with an 
absolute power of disposal and the 
daughter claims it as her own in virtue 
of an exercise of that power in her 
favour. No question of inheritance or 
succession is involved. Nor has it been 
proved in this case any more than in the 
Upper Burma case that when a Burmese 
Buddhist father or mother makes a gift 
to a child it is an implied incident that 
the gift is revocable at the parent’s will. 
Moreover, if the donor had the power of 
revocation, an exercise of the power 
could not be inferred from the mere fact 
that the donor conveyed the property to 
a stranger, an express act of revocation 
would at least be necessary. 

Mr. Lentaigne argues that the gift is 
invalid as it was Dot effected py a regis¬ 
tered instrument under S. 25, Contract 
Act. No instrument was necessary before 
the introduction of the Transfer of Pro¬ 
perty Act from 1st January 1905. The 
explanation to S. 25, Contract Act, pro¬ 
vides that nothing in the section shall 
affect the validity, as between donor and 
donee, of any gift actually made. The 
same rule applies a9 between the donee 
and the persons claiming through the 
donor, like the plaintiff-appellant in this 
case. I think it is clear chat the con¬ 
veyance to the plaintiff-appellant is of 
no effect as regards the area given to the 
defendant 2 in 1904. The alleged sale of 
25 60 aores in 1906 stands on a different 
footing. The Transfer of Property Act 
was then in force and fche transaction 
would, therefore, be ineffectual without 
a registered conveyance. At fche eleventh 
hour the defendan ts made an effort to 
1. (1892-96) 2 U B B 400, 
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overcome this serious difficulty by pro¬ 
ducing evidence that this area was given 
by Mi Shwe Ban We to her son, Mg. Lon, 
in 1901 when she gave the other area to 
her daughter, and that the real vendor 
in the sale of 1906 was Mg. Lon though 
the transaction was carried out in the 
namo of his mother as vendor as the land 
still stood in her name. This plea is 
clearly an afterthought; it i3 not sug¬ 
gested in the written statement that Mi 
Shwe Ban We sold the land on behalf of 
her son, and the defendants should not 
have been permitted to raise this in¬ 
consistent plea. Moreover Mg. Lon’s 
evidence was discredited by the lower 
Courts and it does not agree with the 
evidence of Nga So Maung who Was 
called to corroborate Nga Lon. Accord¬ 
ing to So Maung Mg. Lon after receiving 
the land by gift from his mother let it 
out to a native of India for two years; 
but Nga Lon himself says nothing about 
this. If Mi Shwe Ban We had made a 
gift of 4 doons to Nga Lon at the same 
time that she gave the similar area to 
Mi Hla Win Pru, it is most unlikely that 
she would refrain from reporting the 
former transaction to the Revenue Autho¬ 
rities as she did the latter. 

It must be held, therefore, that at the 
time of conveyance to the plaintiff-ap¬ 
pellant Lai Mahomed, in 1911, the vendor, 
Mi Shwe Ban We, had a good subsisting 
title to the whole of the holding of 56'55 
acres except the area, 25’60 acres, which 
she had given to her daughter in 1904. 
The plaintiff-appellant’s claim for rent 
remains to be decided. On this point, I 
agree with the lower Courts. It is clear 
that Mra Tha Aung disputed the plain¬ 
tiff appellant’s claim to rent and though 
the plaintiff-appellant produoed oral evi¬ 
dence that Mra Tha Aung had agreed to 
pay rent, I think it is very unlikely that 
he did so. He thought, no doubt, that 
he could maintain his title to the whole 
holding as against Lai Mahomed and in 
the circumstances the lower Courts were 
probably justified in refusing to believe 
the evidence of a tenanoy. The decrees 
of the lower Courts are set aside and a 
decree will be granted in favour of the 
plaintiff-appellant for possession of the 
area claimed by him minus the area, 
25*60 acres, given to Mi Hla Win Pru in 
1904. The District Court should cause 
the area, 25*60 acres, to be demarcated 
in a compact blpck adjoining Mra Tha 
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Aung’s other land on the north. The 
claim to rent is dismissed. Looking fco 
the excessive nature of the plaintiff-ap¬ 
pellant’s claim I direct that the parties 
shall pay their own costs throughout. 

K.n./r.IC. Decree set aside. 
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Towmey, J. 

Ma Thaw —Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 274-B of 1913 

Decided on 2nd September 1913. 

Criminal P. C. (1898), Ss. 488 and 490- 
Order for recovery of arrears—Who care 
make stated. 

An order for the recovery of arrears of main¬ 
tenance may be made either by the Magistrate 
who passed the original order or by a Magistrate 
having jurisdiction in the district where the 
person ordered to pay maintenance has gone to 
reside. [P 89 C 1, 2J 

Judgment. —The facts of this case 
are set forth in the following extract 
from the order of reference by the Bas- 
sein Sessions Court: 

“ On 28th October 1910 the petitioner, Ma 
Tbaw, was granted by the Second Additional 
Magistrate of Bassein, in his Criminal Mi-colla- 
neous No. 103 of 1910, an order under S. 488 
Criminal P. C. directing her husband. Maung 
Tut Ni to pay her monthly tbe sum of Rs. 620 
for the maintenance of herself and her child. 
On 12th August 1918 Ma Thaw applied to the 
Second Additional Magistrate, Bassein, for the 
recovery of Rs. 200 due as arrears under this 
miintoDance order. On tbe same day tbe Second 
Additional Magistrate Maung San Win, a First 
Class Magistrate, returned the petition to her 
with an endorsement to the effect that under 
S. 490, Criminal P. C. the order can only be 
enforced by a Magistrate within whoso jurisdic¬ 
tion the respondeat now is. In the heading of 
the petition it was stated that the respondent 
was an Excise Officer, serving at Minhla, Upper 
Burma (Thayetmyo District.) Ma Thaw now 
applies for revision of this order, filing the ori¬ 
ginal petition and order. In my opinion tbe 
Magistrate’s order is wrong. S. 490 is not very 
satisfactorily worded, and when taken by itself 
suggests the view that the Magistrate has taken. 
But even by itself I do not think it is sufficient 
to establish that view. As a matter of natural 
principle if a Magistrate has power to pass an 
order he, has also the power to take the neces¬ 
sary stepB to enforce it. In this particular case 
it would appear that the respondent was living 
in the Bassein District when the order was pass¬ 
ed. But supposing that no order had yet been 
passed and that this was an application for an 
order for maintenance, then the Second Addi¬ 
tional Magistrate would have jurisdiction to pass 
the order provided that petitioner could show 
that she and respondent had last resided toge¬ 
ther in this district. See S. 488 (9). On the 
Magistrate’s view, although he could pass that 
order he oould not afterwards enforce it, which 
is absurd. 
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“In the oa*e of Quean v. Karri Papayamma 
(1), it was held that S. 538 of the old Code did 
not deprive the Magistrate who has made an 
order for maintenance of the power given to him 
by S. 586. The only difforen o b tween the two 
Codes sterna to be that the word6 ‘ may bo enfor¬ 
ced ’ in 8.490 of the prosont Code have been 
substitute for* shall be enforceable ’ in the old one. 
This does not seem to me to m-ike any essential 
differ moe. The learned Judge* of the Madras 
High Court h-ld, however, that ihe Magistrate 
who parsed the order (including, of course, his 
successor) had discretion either to exeroise his 
jurisdiction or to refer the applicant to the 
Magistrate having jurisdiction at the place in 
which the respondent is to be found. Wi»h all 
due respeot to this opinion I am unable to agree 
with it. The effect of the law, as the learned 
Judges interpreted it and as I understand it, i9 
to give the apolioant the option of proceeding 
either in the Court which originally passed the 
order or in that having looal ju'isdict’on over 
the respondent. I know of no authority under 
which either of those Courts could refuse to 
exeroise a jurisdiction which it po • 96*3*8 merely 
on the ground that some other Omrt also h as 
concurrent jurisdiction. If the priori: le were 
adopted, then it seems to me that any of the 
Court? referred to in S. 488 (9) would also have 
discretion to refuse to exercise the juri-diction 
confer ed by that clause. As a matter of fact 
this portion of S. 4 q 0 seems t» be sup rflu us. S. 
488 (8) prescribes the procedure to be adopted in 
case of a b r *ach of the ord*?r, and S. 488 (9) ap¬ 
pears to apply to this olause just as much as to 
clause (1). No doubt there may be inconve¬ 
nience in prooeeling in Bassein, but there is 
obviously at l*ast equal inconvenience if the 
petitioner is ref *rred to Thaye’myo. She would 
have to travel th“re and stay there some time, 
and it is quite likely that, a* she savs in her 
present petition, she cannot afford to do so. In 
this case t »e order of the Magistrate w uld ope¬ 
rate to deprve her of her legal right t5 have the 
order enforced.’* 

I concur in the learned Sessions 
Judge's remarks. The provisions of S. 
490 cannot he held to derogate from S. 
488 (3). Under S. 488 (3) the Magis¬ 
trate who has passed the order for 
maintenance can levy the amount due in 
the manner provided for levying fines, 
that is to say, he can issue a warrant 
under S. 386 for the distress and sale of 
any moveable property belonging to the 
penBon against whom the order was pas¬ 
sed. Such a warrant can be executed 
either within the looal jurisdiction of 
the Magistrate, or without such limits 
under S. 337 when it has been endorsed 
by the Disferiob Magistrate within the 
local limits of whose jurisdiction the 
moveable property is found. It must be 
held that S. 490 merely provides an 
alternative course by enabling the per¬ 
son in whose favour the order was pas¬ 



sed to apply direct to a Magistrate in 
any district where the person bound by 
the order may be. That Magistrate, on 
satisfying himself as to the idontifcy of 
the parties and the non-payment of the 
allowance, will enforce the order by 
issuing a distress warrant in accordance- 
with S. 386. I agree with the Sessions 
Judge in thinking that it is left to the 
applicant to ohooso whether she should 
apply to the Magistrate who passed the 
original order or to a Magistrate having 
jurisdiction at the place where the res¬ 
pondent may be. 

The order of the Second Additional 
Magistrate, Biwsein, returning the peti¬ 
tion is se" aside and it is ordered that 
the said Magistrate shall receive it and 
deal with it according to law. 

K.N./r.K. Order set aside. 
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Ormond, J. 

Ma Nan The and others —Defendants 
—Appellants. 

v. 

Mi Time Ma Ye and another — Plain¬ 
tiff 4—Respondents. 

Second Appeal No. 157 of 1913, Deci¬ 
de 1 o-i 21st December 1914. 

(a) Mahomedan Law—Succession— Sisters 
and nephew—Sisters are sole heirs—Mort¬ 
gage by nephew is invalid unless done as 
agent of sisters. 

According to Mahomedan law as between sis- 
te s and nephews, sisters are the sole heirs and 
there ore nephews have do right to mortgage the 
property, unless they act as sister’s agents. 

[P 90 C 1] 

(b) Mahomedan Law—Debts — Necessity— 
Debts by sister-in-law for nephew’s defence 
in suit for possession is not for benefit of 
estate. 

A loan for tbe nephew's defence in a suit for 
possession by the sister-in-law is not for the 
benefit of the Restate, as neither party has any 
right to the possession of the estate. [P 90 C 1] 

Bijapurkar —for Appellants. 

D. N. Palit —for Respondents. 

Judgment. —The plaintiffs sued for 
possession of land. Tbe land originally 
belonged to one Guya, a Mahomedan who 
died in August 1909, leaving two sisters, 
who are the plaintiffs in this case, and 
two nephews. In April 1910 the two 
nephews mortgaged this land to Shwe 
Nyun and gave him possession. Shwe 
Nyun was the original defendant in this 
suit who died pending this appeal. The 
sisters and nephews lived in the same* 
house. In June 1911, tbe plaintiffs sued 
the nephews to reoover the inheritance.. 
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Mr. Bijapurkar for the defendants-appel- 
laoia contends that the nephews were 
able to give a good title to the mortgagee 
as being the ostensible owners, that is 
to say, by reason of their being in pos¬ 
session of the land. The sisters were ad¬ 
mittedly the sole heirs of the deceased 
Ouya and the nephews had no title to 
dispose of the land and it is not shown 
that the nephews acted as agents for the 
sisters. Secondly, it is contended that 
the mortgage is good because the money 
was raised for the protection of the 
estate. The money was borrowed to pay 
for the nephews’ defence in a suit in¬ 
stituted by a sister-in-law of the deceased 
Guya who having no title whatever to 
ithe land sued to dispossess the nephews. 
(That could not be a benefit to the estate 
j as neither the sister-in-law nor the 
jnephews had any right to be in posses¬ 
sion. Unless the nephews had some 
autnority to act on behalf of some of the 
heirs, they would have no authority to 
raise loans for the benefit of the estate. 

This appeal must be dismissed with 
costs. 

X.N./r.k. Appeal dismissed. 
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FOX, C. J. AND HARTNOLL, J. 

Official Assignee — Plaintiff—Appel¬ 
lant. 

v. 

T. M, T. Thompson —Defendant—Res¬ 
pondent. 

, Civil Misc. Appeal No. 13 of 1914, De¬ 
cided on 11th January 1915, against the 
oruer of Young, J., D/ 8th January 1914. 

Insolvency—Deposit of insurance policy 
with payee of pro-note as security—Promisor 
becoming insolvent—Payee cannot be regard¬ 
ed as second creditor in distribution of 
estate. 

A deposit of an insurance policy with the 
payee of a pro-note by way of collateral security 
is neither a tranfer nor an assignment of the 
policy and creates no security in favour of the 
payee and he cannot, therefore, be regarded as a 
secured creditor in the distribution of the estate 

of the promisor who subsequently becomes in¬ 
solvent. [p 91 0 2 ] 

Auzum —for Appellant. 

. Facts. The faots of this case appear 
in the judgment of Young, J., which was 
as follows: ‘‘This petition made by one 
T. M. T. Thompson, No. 40, 40th Street, 
praying for an order directing the Official 
Assignee to pay him as a secured creditor 
the full sum due to him before distri¬ 
buting among the general body of credi¬ 


tors of the deceased insolvent. The full 
amount due to Mr. Thompson is the sum 
of Rs. 2,000. According to Mr. Thomp¬ 
son for further securing the due amount 
of the said sum of Rs. 2,000 with interest 
the said W. G. Whittam, deceased, 
pledged with 'him his life policy for 
Rs. 5,000 in the Standard Life Assurance 
Co. It appears that two pro-notes, e°.ch 
for Rs. 1,000, were executed by four per¬ 
sons in favour of Mr Thompson, viz., 
W.G. Whittam (insolvent), A. V. Whit¬ 
tam, J. M. Rajh and Maung Tun In. 
Each of the pro-notes was drawn on a 
piece of paper taken out of a book and 
consecutively numbered 28 and 29. With 
regard to the promissory note No 28, an 
unstamped portion appearing to be the 
counterfoil of the pro-note is produced 
by Mr. Thompson which is signed by Mr. 
George Whittam and refers to a pro-note 
signed by himself, Mr. A. B. Whittam 
and the other two executants and stating 
that collateral security was given for 
Rs. 1,000 only as follows: 

Fired Grade Clerk, Custom? House, Rs. 
250. Preventive Officer, Customs House, 
Rs. 150. Two 4th grade Clerks, Customs 
House, each of them Rs. 150, and lastly, 
a policy in the Standard Life Assurance 
Co. the policy in suit. We are not con¬ 
cerned with the meaning of the collateral 
security, which apparently means that 
the other signatories only signed as 
sureties and to the extent mentioned in 
the counterfoil. It will be observed that 
the document, Ex. A ^ is unstamped and 
I have ordered it to be stamped with ten 
times the amount of the proper stamp, 
which seems to be Rs. 1-14 0. It pur¬ 
ports to be signed by George Whittam, 
but there is no distinct evidence in the 
document that it was given to Mr. Tfcnmp- 
son. It is admitted, however, that Mr. 
Thompson produce to the Official Assignee 
the pro-note No, 28 and that, he also pro- 
‘Exhibit A referred to in the judgment is a 
counterfoil of pro-note No. 28 and is as follows: 
No. 28 

Rangoon. 10th February 1911. 
Made by W G. Whittam, A. V. Whittam, J, 
M. Rajh and Maune Tun In. 

For Rupees One Thousand only at 8 per oent» 
Collateral security given as follows:— 

1. First Grade Clerk Customs House 250. 

2. Preventive Officer do. do. 160. 

3. Fourth Grade Clerk do. do. 150, 

4. Do. do. do. do. 150. 
Policy Standard Life Assurance Company No. 

06855 -C., T. K. C. Caloutta, 22nd Septembet 
1910 

(Sa.) WM. GEN. WHITTAM. 
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duoed before him the policy in question, 
the amount of whioh has been recovered 
by the Official Assignee from the Insurance 
Company in question. Now Mr. Thomp¬ 
son contends or rathar his Advocate con¬ 
tends that the whole of the Rs. 2,000 was 
seoured by the deposit of this policy. 
In the face of the dooument, Ex. A, and 
•of the decision of the Privy Council to 
whioh I shall have oocasion to refer in 
■a moment, I am unable to hold that the 
mere deposit of a policy gave him any 
rights at all. The case, however, seems 
to me to be different with regard to the 
pro-note No. 28, because with reference 
to that pro-note there is this document, 
Ex. A., also numbered 28, which says 
that the policy of the Standard Life 
Assurance Company, No. 06855, which is 
admittedly the policy in question, was 
given as collateral security though there 
ib no such note with regard to the pro¬ 
note No. 29, and so really it seems to me 
that the only question n thi3 case is 
whether the banding over of this docu¬ 
ment by Mr. Whifctam to Mr. Thompson 
constitutes a transfer of an actionable 
claim within the meaning of S. 130, T. P. 
Act, and in accordance with the decision 
•of the Privy Council in Mulraj Khatau 
v. Vishwanath Prabhuram Vaidya (l) 
Under the circumstances of the case I 
have no doubt that though Mr. Thomp¬ 
son's name was not mentioned, he is the 
person to whom this collatsral security 
was given inasmuch as he produced the 
•pro-note in question which was made out 
in his favour and it was also he who 
produced the policy in question. Well, 
B. 130 says that the transfer of an 
actionable claim shall be effected only 
by the execution of an instrument in 
writing signed by the transferor or by 
his duly appointed agent and shall be 
complete and effectual upon the exe¬ 
cution of such instrument and thereupon 
all the rights and remedies of the trans¬ 
feror whether by way of damages or 
otherwise shall vest in the transferee, 
whether such notice of the transfer as is 
hereinafter provided be given or not. 
It seems to me, and is admitted, that 
the claim upon the policy of insurance 
is an aotionable claim, and the Legislature 
eeems to me to provide that that action¬ 
able claim may be transferred by the 
oxeontiop of an instrument in writing 
- 1*’ (1919) 87 Bom 198=17^ 0 627=40 I A 24 
(P 0) 
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signed by the transferor, and, in my 
opinion, there is in Ex. A, a document 
signed by the transferor transferring bis 
actionable claim. As was observed by 
their Lordships of the Privy Council, 
the decision in the matter in issue turns 
entirely on the interpretation of S. 130, 
sub-S 1, T. P. Act of 1900. Mr. Auzam 
for the Official Assignee pointed out that 
this was not an assignment. But so far 
as I can see, the question is whether 
there is any difference between the terms 
transfer and assignment and, secondly, 
whether, if so, it is an assignment and 
not a transfer. I am not aware myself 
that an assignment, is anything else but 
a transfer. If it is anything else, then 
it seems to me that the assignment of an 
actionable claim is not required, but 
only the transfer of an actual claim. 

It is obvious that'this transfer was by 
way of security, but it is laid down by 
the Privy Council that such a transfer 
by way of security is contemplated by 
the section. It may be that Mr. Thomp¬ 
son is correct in saying that the title- 
deed was deposited, as a matter of fact, 
by way of collateral security for the 
other pro-note of Rs. 1,000. but the 
Privy Council case in question clearly 
shows that unless the deposit of an 
actionable claim is accompanied by an 
instrument in writing it is inoperative. 
His claim to Rs. 1,000 under the pro¬ 
note No. 29 must be disallowed. But, in 
my opinion, it should be allowed as re¬ 
gards the pro-note No. 28. Mr. Wells 
must have bis costs on the amount of 
Rs. 1,000 with interest at 3 per cent, up 
to date of adjudication. Costs of this 
application three gold mohur9.” 

Judgment. —In our opinion the docu¬ 
ment Ex. A, was not a transfer or assign¬ 
ment of the policy. It is merely a 
memorandum of what collateral security 
had been given and is consistent only 
with the policy having been deposited 
as security. Such deposit created no 
security in favour of the respondent. 
The order appealed against is set aside. 
The respondent must pay the appellant’s 
costs of this appeal. Three gold mohurs 
allowed as Advocate's fee. 

k.N./r.k. Order set aside. 
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Parlett, J. 

Mg. Ilyin Ba and another — Appel¬ 
lants. 

v. 

Mg. Be U Kin and another — Respon¬ 
dents. 

Second Appeal No. 117 of 1913, De¬ 
cided on 24th August 1914. 

Civil P. C. (1908), Ss. 64 and 73— Deposit 
in Court of entire amount a day before sale 
is held assets realized—Private sale after at¬ 
tachment is held invalid. 

Where a judgment-debtor's property was at¬ 
tached in execution of a certain decree and an¬ 
other decree-holder applied for attachment of the 
same property in execution of his decree against 
the name judgment-debtor, and the judgment- 
debtor paid into the Court the decretal amount 
with costs of the first decree-holder a day before 
the sale and meanwhile sold it privately to an¬ 
other person: 

Held', that where the second decree holder’s 
attachment was actually effected or not, he was 
entitled under S. 73, Civil P. C., to a rateable 
distribution of the assets received by ti e Court 
and the private transfer of tbe property was, 
under S. 64, Civil P. C., void as against his claim 
to the extent of his share. [P 92 0 2] 

Villa —for Appellants. 

Ba Dun —for Respondents. 

Judgment.—On 8th February 1912 
Mg. Kya Ban attached a bouse and site 
in execution of a money-decree against 
Ma Sein and two others and the sale was 
eventually fixed for 4bh May. On that 
day the judgment-debtors deposited the 
decretal amount and costs in Court and 
the attachment was on 6th May with¬ 
drawn and the next day the money was 
paid to Mg. Kya Ban. It appears that 
on 18th April the judgment-debtors had 
privately transferred the attached pro¬ 
perty to the present respondents for 
Rs. 200, a part of which money the judg¬ 
ment debtors paid into Court od 4th May. 
Meanwhile on 15th March Mg. Kyin Bu 
applied in execution of a money-decree 
against the same judgment-debtors to 
attach the same property, and on 16th 
March the Judge ordered a warrant of 
attachment to issue. On 19th March 
some one, apparently a clerk, noted that 
it had been issued and on 27th April the 
Judge recorded a statement that it had 
been; no warrant is, however, forthcom¬ 
ing nor is it proved that attachment was 
in fact effected until the 8th may. On 
15th July tbe present respondents got 
the attachment removed. Mg. Kyin Bu 
then filed this suit for a declaration that 
the property was liable to attachment as 
being his judgment.debtor's and got a 


decree. It was, however, reversed on 
appeal on the ground that S. 64, Civil 
P. G. did not apply, as at the time of the 
sale Mg. Kyin Bu had not obtained an 
effectual attachment of the property. 
The District Judge appears to have over¬ 
looked the explanation to that section, 
which was enacted to set at rest conflic¬ 
ting views held as to the scope of the 
law a9 it previously stood. 

Whether Kyin Bu’s attachment was 
actually effected before the sele or not, he 
had clearly made application to the Court 
for the execution of a decree for the 
payment of money passed against the 
same judgment-debtors, and, therefore, 
immediately assets were received by the 
Court, as they were on 4tb May, Mg. 
Kyin Bu was entitled under S. 73 to a 
rateable share thereof and the private 
transfer of the property was void as 
against his claim to such share, and to 
that extent it muat be declared void. I 
find that the decretal amount with cos tel 
due to Mg. Kya Ban was Rs. 153-13-7* 
and that due to Mg. Kyin Bu is 
Rs. 166-4-0; their rateable sha-es, there¬ 
fore, were 154/320 and 166/320, i. e.„ 
77/160 and 83/160 respectively, i.e., they 
were almost exactly equal, and it will be 
sufficiently near to take Kyin Bu’s share 
as one-half. I, therefore, reverse the de¬ 
cree of the District Court and declare 
that the sale of the property to the res¬ 
pondents was void to the extent of one- 
half and that one-half of the property is 
liable to a-tachment and sale by Kyin 
Bu in execution of his decree in (Jivil 
Revision No. 52 of 1912 Respondents 
will pay appellants’ costs in all Courts, 
Advocate’s fee in this Court two gold 
moburs. 

K.N./R e. Decree reversed. 

A. I. R. 1915 Lower Burma 92 (2) 

Twomey and Ormond, JJ. 

Maung Ka Gu —Plaintiff—Appellant* 

v. 

Ma Hnin Ngwe and others —Defend¬ 
ants—Respondents. 

First Appeal No. 182 of 1913, Decided 
on 6th May 1915. 

(a) Buddhiit Law—Burmese—Orasa son— 
Eldest son attaining majority but dying 
before parents—Next younger son does not 
become orasa. 

Under Burmese Buddhist Law if the eldest 
son attains his majority and fulfils the prescrib¬ 
ed conditions and then dies before his parents,, 
his position as orasa remains unfilled and the 
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next younger brother does not Buoce»d to it. 
ft L. B. R. 29 J, Foil. LP 93 C 2] 

(b) Buddhist Law—Burmese—Orasa—Re¬ 
quirements are presumed to be satisfied on 
eldest son attaining majority before death. 

If the eldest son reaches tbe age of manhood 
before his death, the presumption is that be ful¬ 
fils the pre*oribed conditions as orasa. [P94C1] 

(c) Buddhist Law—Burmese—Orasa son— 
Right—Option to claim 1/4 not claimed 
promptly—Waiver is presumed. 

The orasa son must exercise his option of 
claiming a l/4tb share promptly; if he fails to do 
so, he must be held to have abandoued the right. 

[P 94 C 1] 

Villa-tor Appellant. 

Ba Dun —for Respondents. 

Judgment.— The plaintiff-appellant 
Ka Gu’s father having died, Kv Gu 9ued 
his mother, Ma Hnin, Ngwe, and other 
members of the family for l/4th share of 
the joint estate of his father and mother, 
alleging that he is the orasa or eldest 
capable son of his parents. In the 
written statement defendants, denied 
that the plaintiff was entitled to claim 
partition of l/4J»h share of the eldest 
child acoovding to the Burmese Buddhist 
Law, but gave no particulars of their 
objection. The District Court without 
examining the parties and without taking 
evidence decided in favour of the plain¬ 
tiff. His mother then applied for review 
of judgment, pleading that the plaintiff 
had suppressed the important fact that 
he had an elder brother Myat B, who 
predeceased his father after reaching the 
age of 25 and thus attained the status 
of orasa before his death. The District 
Judge admitted the application for 
review and after hearing the evidence 
produced by Ma Hnin Ngwe as to the 
death of her eldest son, Mayt E, dismiss¬ 
ed the plaintiff’s suit. In this appeal it 
is urged in the first place that the 
District Court erred in allowing the 
review of judgment, as the defendants 
had every opportunity producing 
evidence at the first hearing of the case 
to prove the facts relating to the elder 
son Myat E ; On this point we are of 
opinion that the District Court ought to 
have examined the parties in the first 
instance and ascertained the Dature of 
the defendants’ objection to the plain¬ 
tiff’s olaim. It is clear that the Judge 
passed his first judgment under a misap¬ 
prehension as to the true facts of the 
case and that though the defendants 
were partly to blame in giving no par¬ 
ticulars of their objection in their written 


Lower Burma ^3 

statement, theomission would bavo been 
of no consequence if the Judge had fol¬ 
lowed the ordinary procedure and ques¬ 
tioned the parties ns to the family his¬ 
tory before flaming issues. We deaide, 
therefore, that there was sufficient cause 
for granting the review. 

It is now admitted by Mr. Villa for 
the appellant that if there was an elder 
capable son who died at the age of 25, 
the younger sou, Ka Gu, has no right to 
the status of orasa and his suit must be 
dismissed. Thi9 is clear from the ruling 
in Tun Myaing v. Ba Tun (l). Ka Gu 
wa9 the eldest surviving son when his 
father died, but the eldest surviving son 
is not necessarily the orasa. In the! 
case above cited, it was held that if fchej 
eldest son attains his majority aud fulfils! 
the prescribed conditions and then dies be¬ 
fore his parents his position a3 orasa rem¬ 
ains unfilled and the next younger brother 
does not succeed to it. This is exactly 
the case alleged by the defendants here. 
There "ernains, therefore, only the ques¬ 
tion of fact, i. e., whether Ka Gu bad an 
elder brother, Myat E, who attained the 
status of orasa, before he died in his 
parents’ lifetime. Ma Hnin Ngwe, herself 
a woman of 89, gave evidence that she 
had four sons and five daughters, that 
Maung Myat E was the eldest son and 
died at tbe age of 25 and that the plain¬ 
tiff, Ka Gu, is the youngest son. There 
is no evidence of birth registration, but 
this is not surprising seeing that the 
family lived in a remote district. Ma 
Hnin Ngwe says she threw away Myat 
E’s boroseope when he died. 

He was going to become a Upazin 
when he was 19 years old bub was not 
actually received into the order. He 
died six or seven years after that. Ma 
Hnin Ngwe is corroborated by herdaugh- 
ter Ma Hnin, 49 years old, her brother 
Pe To, 61 and Pe To’s wife, Ma Shwe 
Mi, 58. Pe To says that Myat E was 
born in 1217 and was over 20 when he 
died. If he was born in 1217 B. E.= 
1856 A. D. and died when 25 years old. 
the year of his death would be 1242 B, 
E.—1881, that is 32 years ago. Ka Gu 
gives his own age as 38 years and he 
would, therefore, have been a very young 
child when Myat E died, Tbe evidence 
produced by the defendants is, in my 
opinion, amply sufficient to establish the 
fact in question and Ka Gu has made no 

1. (1903-4) 2 LBR 292. 
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latfcempfc to rebut it. Myat E having 
ireached the age of manhood before he 
Idied, the pre-sumption is that he fulfilled 
the prescribed oonditionB as orasa. The 
appeal is dismissed with costs. We note 
that even if Ka Gu were the rightful 
orasa, his suit for the orasa’s share 
might well have been contested by his 
mother on the ground that he did not 
claim the share till 18 months after his 
father’s death. We have recently held 
that the orasa son must exercise his 
option of claiming a l/4th share 
promptly and that if he fails to do so, 
he must be held to have abandoned the 
right. 

k.N./r.k. Appeal dismissed. 

A. I. R. 1915, Lower Burma 94 (1) 

Hartnoll, J. 

Collector of Rangoon —Appellant. 

v. 

Chandra il la —Respondent. 

First Appeal No. 165 of 1914, Decided 
on 4th March 1915. 

(a) Lower Burma Courts Act, S. 14—Scope 
—It does not apply to awards under part 3 
of Act 1 of 1894 — Land Acquisition Act 
(1 of 1894), Part 3. 

An award made under Part III of the Land 
Acquistion Act is neither a decree nor an order 
and S. 14 of the Lower Burma Courts Act which 
provids for appeals from decrees and orders made 
by single Judge exercising the original civil juris¬ 
diction of the Chief Court does not apply in 
such cases. [P 94 C 2] 

(b) Land Acquistion Act (1 of 1894), S. 54 
—Scop6 — It provides for appeal against 
award but not against that made by single 
Judge on original side. 

Under S. 54 of the Land Acquisition Act there 
is an appeal from an award made by a District 
Court but not from an award made by a single 
Judge on the original side of the Chief Court as 
he exercises powers of a High Court : 40 Cal 21 
(P C). Ref , [P 94 C 2] 

McDonnell —for Appellant. 

N. C. Sen —for Respondent. 

Judgment. —This is an appeal from 
an award made under Part III of 
the Land Acquisition Act 1894, by a 
Judge exercising the original civil juris¬ 
diction of this Court. Lik9 appeals have 
hitherto been accepted and dealt with 
in this Court, but the decision of their 
Lordships of the Privy Council in the 
Rangoon Botatoung Company Ltd. v. 
Collector of Rangoon (l), necessitates 
consideration whether any appeal lies in 
such a case. Their Lordships refer to 
an award made under Part III of the 

~~ 3. (1913) 40 Cal 21=6 LBE 150=16 I C 188 

=39 I A 197 (P C). 


Land Acquistion Act as “ an award mado 
in an arbitration as to the value of land 
taken for public purposes,” and refer to 
the two Judges who dealt with the case 
in this Court as arbitrators. Their 
words imply that an award under the 
Act is not a decree. Even if an award 
were an order, an appeal might have 
lain under S. 109 of the Code. 

The award being neither a decree nor 
an order, S, 14 of the Lower Burma 
Courts which provides for appeals from 
decrees and orders made by a single 
Judge exercising the original civil juris¬ 
diction of the Conrt does not apply, and 
an appeal by virtue of that section is not 
admissible. S. 54 of the Land Acqui¬ 
sition Act enacts that subject to the 
provisions of the Code of Civil Procedure 
applicable to appeals from original 
decrees, an appeal shall lie to the High 
Court from the award cr from any part 
of the award of the Court in any pro¬ 
ceedings under this Act. This makes it 
clear that there is an appeal from an 
award made by a District Court, but a 
Judge exercising the original civil juris¬ 
diction of this Court exercises powers 
of a High Court. There is no provision 
giving appeal in such a case. Con¬ 
sequently this appeal must be dismissed. 
The Collector must pay the respondent’s 
costs calculated on the value of the 
appeal. 

k.n./r.k. Appeal dismissed. 

A. I. R. 1915 Lower Burma 94 (2) 

Young, J. 

Ma Thin Hton and another —Plaintiffs 
—Appellants. 

v. «'' 

Ma Hnin 27te£and others —Defendants 
Respondents. u • 

Special Second Appeal No. 292 of 1913, 
Decided on 10th May 1915. 

(a) Mortgage—Redemption—Stipulation to 
redeem within 7 years on payment Rs.; 50 
more than principle advanced—On default 
mortgagee was to take possession -Held 
contract was not unconscionable and mort¬ 
gagor had no right to redeem after default. 

A person mortgaged his land before the Trans¬ 
fer of Property Act came into force by way of 
usufructuary mortgage for Rs. 800 and agreed to 
redeem it on a certain date after seven years for 
Rs. 850 and in default, the mortgagee might 
take possession. The mortgagor failed to redeem 
on the due date but sued to redeem a year later: 

Held: that there was nothing unconscionable 
in the contract of the parties and that it is in 
accordance with equity, justice and good consci¬ 
ence to keep parties to their agreements made 
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voluntarily and with full knowledge when those 
agreements are themselves reasonable. 
l . [P 95 C 2] 

(b) Practice—Precedent—Superior Courts 
judgment in spite of conflict of opinion are 
binding on subordinate Courts. 

It is the duty of a Subordinate Judge to follow 
the deoision of its Superior Court whioh is bind¬ 
ing on it and leave it to the Superior Court to 
take suoh action with regard to the conflict of 
the opinion as it may be advised. [P 95 C 1] 

Maung Thin —for Appellants. 

Judgment. —On 4th day of March 
1904 and before the Transfer of Property 
Aot had been extended to the district in 
which the property in question was 
situated, the plaintiff mortgaged by way 
of usufructuary mortgage certain property 
to the defendant for seven years in con¬ 
sideration of a loan of Rs. 800 and agreed 
that on the expiry of the seven years, 
namely, on the full moon day of Tabodwe 
1272 he would redeem the mortgaged 
land for Rs. 850 and that in default, the 
mortgagees might take possession. The 
mortgagor failed to redeem on the due 
day but sued to redeem a year or so later. 
The lower Court held him to his con¬ 
tract. The Divisional Court, though 
aware of the decision of this Court in 
Maung Naung v. Ma Boh Son (1) by 
which it was bound, preferred to adopt 
the reasoning of the Upper Burma case 
of Ma Kyaw v. Nga Z u Nut (2). It has 
been repeatedly pointed out that the 
duty of a Subordinate Judge in such cir¬ 
cumstances is to draw attention to the 
decision whioh he prefers, but to follow 
the decision that is or should be binding 
on him and leave it to the Superior 
.Court to take such action with regard to 
the conflict of the opinion as it may be 
advised, and the learned Divisional 
Judge should have known and followed 
this rule. The ratio decidendi adopted 
by this Court in the case cited was that 
the parties should be kept to their con¬ 
tracts save where those contracts were 
unreasonable. The position adopted by 
the Judicial Commissioner of Upper 
Burma was that the decision should be 
in accordance with equity, justice and 
good conscience and that the rules con¬ 
tained in the Transfer of Property Act 
had in more than one decision been com¬ 
mended to the Courts as worthy to be 
followed as rules of equity, justice and 
good conscience. I cannot, however, 
myself se e that in this particular case 

1. (19002) 1L8B 192;" 

2. (1907) U B R 8rd Qr. Mortgage, 1 


there is anything unconscionable in a 
person agreeing to re-pay Rs. 850 for a 
loan of Rs. 800 on the expiration of the 
seven years and in default agreeing to 
leave the lender in undisturbed posses¬ 
sion of certain land, the profits of which 
he was to enjoy during the seven years 
by way of interest, nor do I think it, 
contray to but rather in accordance 
with, equity, justice and good conscience 
to keep parties to their agreements 
made voluntarily and with full know¬ 
ledge when those agreements are them, 
selves reasonable. 

The agreement is perfectly plain and 
the mortgagor had seven years in which 
to get ready to discharge his debt and he 
has only himself to thank if the due date 
found him unready. Moreover, the de¬ 
cision in Maung Naung v. Ma Boh Son 
(l) was given in 1902 and was itself based 
on an earlier decision of 1891. Toaistrub 
them might, even if I agreed with the 
reasoning of the Upper Burma Court, 
render many transactions and titles 
dubious. It seems to me to be a case 
where the maxim of stare decisis should 
in any event be applied. For both rea¬ 
sons, therefore, I would allow the appeal 
and restore the decree of the Court of 
the first instance, with two gold mohurs 
cost. 

K.n/b.K. Appeal allowed. 

A. I. R. 1915 Lower Burma 95 

Twomey, J. 

Ma Nyein —Plaintiff—Appellant. 

v. 

P. L. A. K. B. Kadersan Chetty —De¬ 
fendant— Respondent. 

Special Second Appeal No. 125 of 
1913, Decided on 3rd July 1914. 

(») Mortgage—Construction—Mortgage is 

frequently reported as sale in Revenue 
Surveyor’s report in Burma. 

Mortgages are frequently reported as sales in 
Revenue Surveyor’s register in Burma: 5 L B R 
40 Ref. [p g 6 c 1 ] 

(b) Transfer of Property Act (4 of 1882), 
S. 54—Formalities of sale stated. 

Under S. 54, T. P. Act, a mortgage or sale of a 
property of the value of one hundred rupees and 
upwards should be effected by registration. 

, . „ , , „ [ P96 G 2] 

(c) Transfer of Property Act (4 of 1882) 

S. 60—Clog on equity of redemption should 
be relieved against. 

A stipulaton restricting the period of redemn- 
tion should be treated by the Courts as inopera¬ 
tive, according to the equitable principles em¬ 
bodied in S. 60, T. P. Act. [P 9 $ q 2 i" 

Halkar —for Appellant. 

Sivaya — for Respondent. 
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Judgment —The plaintiff-appellant;, 
Ma Nyein, mortgaged her land without 
possession to the defendant-respondent 
a Chetty, for Rs. 1,000 bearing interest 
at 2 per cent, per mensem in 1902. She 
says that she paid only Rs. 80 towards 
the interest. In 1906 the balance of 
principal and interest amounted to about 
Rs. 2,000 and being unable to pay, she 
made over the land to the Chetty. No 
conveyance was executed. Ma Nyein 
reported the transaction to the Revenue 
Surveyor as an outright sale forRs. 2,000 
and signed the report in Register 9. 
She says that 6he told the Revenue 
Surveyor at the time that she was mak¬ 
ing over the land by way of usufructuary 
mortgage for Rs. 1,000. The Revenue 
Surveyor died before the suit. But Ma 
Nyein’s statement as to the real inten¬ 
tion of the parties is corroborated by 
two villagers, who say that they were 
present when the report wa3 made to 
the Revenue Surveyor, and also by 
Kundaswamy, who wa3 clerk to the de¬ 
fendant’s firm at the time. The Divisi¬ 
onal Court rightly hesitated to believe 
the evidence of the two villagers. But 
there is no reason for doubting the evi¬ 
dence of the Chetty’s own clerk that the 

transaction was reallv intended to be 

• 

only a usufructuary mortgage, though 
the Chetty himself denies that this was 
so. It is notorious, as remarked in Ma 
Dun v. Lu 0 (l), that mortgages are 
frequently reported a3 sales. There is 
difference between the evidence of the 
Burmese witnesses and the clerk Kunda¬ 
swamy as to the terms agreed upon for 
redemption, the latter saying that Ma 
Nyein was to redeem by payment of the 
principal Rs. 1,000 within a year, and 
the former that no period was fixed. 

Ma Nyein did not attempt to redeem 
until 1912, six years after the delivery 
of the land and ten years after the origi¬ 
nal mortgage. The Sub-Divisional Court 
held on the evidence that Ma Nyein re¬ 
served her right to redeem at any time 
and granted a decree, allowing her to 
redeem for Rs. 1,000. The Divisionl 
Court has reversed that decree. The 
learned Judge found that Ma Nyein 
made over the land outright in 1906, 
but subject to an agreement that redemp¬ 
tion would be allowed within a year. 
The judgme nt then proceeds as follows: 

1, (1909) 5 L B L< 40—2 1 C 5367 


“ They did not redeem within a year or even 
within pix years and the property st^od from 
1906 onwards in the Revenue Records in the 
name of the appellant as owner. Technically 
of course he was not owner, since no registered 
deed was executed when the property was made 
over to him in 1906. He is, however in right¬ 
ful possession and since it seems to me clear 
that the original mortgage came to an end by 
the mortgagor’s own act, when they transferred 
the land to appellant in satisfaction of the mort¬ 
gage debt in 1906 or if not then, at any rate on 
the expiry of a year from that date, the respon¬ 
dents are not now en itled to recover possession 
either under the mortgage or otherwise and the 
appellant is entitled to retain possession even 
though his legal title be defective," 

I think the learned Judge erred in re¬ 
garding the Chetty as an owner with a 
mere technical defect in his title. To 
begin with, it may be pointed out that 
the transaction of 1906could not operate 
either as a mortgage or a sale in the 
absence of a registered document as re¬ 
quired by the Transfer of Property Act. 
It left the parties as they were, except 
that the mortgagee went into possession. 
The right of redemption remained unim¬ 
paired. The Divisional Judge’s view that 
the original mortgage came to an end by 
the mortgagor’s own act has nothing to 
support it. It did not come to an end 
when the mortgagee was placed in pos¬ 
session in 1906, firstly, because there 
was no fresh legal transaction at that 
time and secondly, because in any case 
the right of redemption was expressly 
retained. Nor did it come to an end 
on the expiry of a year from 1906, be¬ 
cause even if there had been a fresh legal 
mortgage in 1906, the stipulation res¬ 
tricting the period of redemption to one 
year would be treated by the Courts as in¬ 
operative according to the equitable 
principle embodied in S. 60, T. P. Act 
(though that section has not been extended 
to rural areas). It would be hardly possible 
to regard such a stipulation as more 
than a mere threat introduced by way of 
penalty to enforce payment, and the 
Court would grant relief from it as a 
matter of equity. For these reasons the 
decree of the Divisional Court must be 
set aside. But the Sub-Divisonal Court, 
in my opinion, should not have allowed 
redemption on payment of the principal 
and interest in 1906 when she made over 
the land. If she had redeemed within a 
year from then, she might have done so 
for Rs. 1,000, but having failed to do so 
I think she is bound to pay the full 
amount of the original mortgage debt, 
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ts it stood in 1906. Sbe cannot in equity 
rely on the arrangement of 1906 as re¬ 
ducing her debt by one-half, while aho 
is permitted to avoid it so far as it res¬ 
tricted her right of redemption. Treat¬ 
ing the Chetty as a mortgagee in posses¬ 
sion from 1906, the strictly correot 
oourse would be to call on him for an 
account of the net income year by year 
from the mortgaged property and to take 
any excess over Rs. 240 a year—2 per 
cent, per mensem on Rs. 1,000 in reduc¬ 
tion of the sum of Rs. 2,000 due in 1906 
when he entered into possession. Simi¬ 
larly, any deficit would have to be added 
to the the mortgage-debt of Rs. 2,000. 
But the counsel for both parties agree 
that this course is unnecessary in the 
circumstances, and it may, therefore be 
assumed for the purposes of this oase 
that the income of the property while in 
the mortgagee’s possession was no more 
and no less than sufficient to cover the 
annual interest of R 3 . 240. 

The decrees of the lower Courts are set 
aside. There will be a decree for re¬ 
demption on payment of Rs. 2,000, leas 
the amount of the plaintiff-appellant’s 
<iosts in all Courts within six monthss. 

K.N./jft.K. Decree set aside. 

A. I. R, 1915 Lower Burma 97 (1) 

Ormond, J. 

Ismail Ali —Petitioner. 

v. 

F. M. Visvanadan Chetty and another 
—Opposite Parties. 

Civil Revn. Pebn. No. 151 of 1914, 

Decided on 14th January 1915. 

(a) Civil P. C. (1908), O. 21, R. 90—Limi¬ 
tation if application within 30 day* on day 
of confirmation even though subsequent to 
confirmation is valid. 

An application to eet aside an execution sale 
on the day of onfirming the sale but subse¬ 
quent to the confirmation is within time if it is 
within 80 days of sale. [P 97 C 2] 

(b) Civil P. C. (1908), O. 21, R. 89—De¬ 
posit must be in cash and not by cheque. 

A deposit under O 21, R. 89, must be a deposit 
in cash and not by a cheque. [P 97 G 2] 

Mya Bu —for Petitioner. 

Bilimoria —for Opposite Parties. 

Judgment. — The petitioner was a 
judgment-debtor whose house was sold 
in execution under a mortgage-decree to 
respondent 2 on 20th June 1914. On the 
20th July the sale was confirmed and on 
fchat,,day the judgment-debtor applied 

to pay In the purchase-price of 
-the iiouse plus 5 per cent, and asked to 
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have the sale sot aside. Tbe application 
was made at 3 30 p.m. and was subse¬ 
quent to the confirmation of the t:ale, 
The District Judge passed the following 
order : ' The sale has already boon con¬ 
firmed. Application rejected.” 

On appeal to the Divisional Court it 
was hold that the judgment-debtor was 
out of time. The judgment-debtor had 
30 days from the date of the sale. He 
was therefore in time, but he did not de- 
posit the amount, ho merely stated that 
ho was ready to do so and in his affidavit 
in the Divisional Court, it appears that 
he was ready to do so by means of a 
cheque on the Back of Bengal. The de* 
posit under O. 21, R. 89, by the judg- 
meafc-debtor must be a deposit in cash, 
which be ha9 not made, and he has not 
shown that he was ready and willing to 
make such deposit but was prevented. 
His Advocate contends that if the Judge 
had objected to the cheque l.a would 
have then tendered cash, but it was for 
the judgment-debtor to comply with 
the provisions of R. 89. 

This application is therefore dismissed 
with two gold mohura costs. 

K.n./r.k. Application dismissed. 

A. I. R. 1915 Lower Burma 97 (2) 

Full Bench 

Fox, C. J., Twomey and Ormond.. JJ. 

Bank of Bengal —Plaintiff—Appellant. 

v. 

R. M. M. L. Muthia Chetty —Opposite 
Party. 

Civil Ref. No. 4 of 1915, Decided on 
13th July 1915. 

Court-fees Act (1870), S. 17—One debt 
guaranteed by different guarantors — Suit 
against debtor and guarantors—Court-fee is 
payable on aggregate of different amounts 
guaranteed—Civil P. C. (1908), O. 2, R. 2. 

Where the plaintiff sues the principal debtor 
on a cash credit account and also in the same 
suit seeks decrees against the sevt-ral persous who 
have guaranteed that account for the full amounts 
to which they have guaranteed it, by separate 
pro-notes or mortgages, the plaint is chargeable 
under S. 17, Court-fees Act, with the aggregate 
amount of fees due on the amounts claimed from 
each and all the guarantors separately. 

[P 99 C 1] 

Giles —for Applicant. 

Robinson, J. —The plaintiff Bank sued 
a Chetty Firm for tbe amount due on a 
cash credit account and also certain per¬ 
sons who had guaranteed re-payments of 
the amount due to the extent of Rupees 
25,000 each. The ban|c /required sue 
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guarantors to endorse to the bank pro¬ 
missory notes for the amount of the 
guarantee drawn in their favour by the 
firm to be guaranteed and further required 
the guarantors to execute a letter of 
guarantee in a certain printed form. The 
plaint is stamped on the amount claimed 
from the Chetty firm and the question 
is whether it should not be stamped on 
the various amounts for which decrees 
are asked for against each guarantor or 
in other words whether S. 17, Court-fee3 
Act, 1870, does not apply to the case. 
In Civil Regular No. 114 of 1915, I de¬ 
cided that a very similar suit embraced 
two or more distinct subjects. In that 
suit the bank did not sue the principal 
debtor as it does in the present case, but 
I do not think that this makes any differ¬ 
ence. Again in the former suit the ag¬ 
gregate amount of the sum claimed from 
the various guarantors exceeded the 
amount due by the principal debtor while 
in the present cas9 it is less. The court- 
fee however if S. 17 applies, would ex¬ 
ceed Rs. 3,030 in the present case while 
on the other view it would be less than 
Rs. 2,000. Mr. Giles adheres to his pre¬ 
vious arguments and asks me to refer the 
matter to a Bench of Judges and says 
that S. 12, Court-fees Act, allows no 
appeal from the decision of the Court of 
the first instance. It is to be noted that 
the agreement as to the cash credit ac¬ 
count is made on a different date to the 
various contracts of guarantee with the 
various guarantors and that the contracts 
of guarantee are not all made on the 
same dates. Tbey must therefore be re¬ 
garded as separate and distinct contracts 
and the causes of action on them are 
separate and distinct. 

In Perchiappa Chetty v. Po Kin (l) a 
Full Bench of this Court held that the 
words “distinct subjects” were practi¬ 
cally synonymous with “distinct causes 
of action.” As regards the principal deb¬ 
tor the cause of action is the agreement 
as to the cash credit account and the 
amount due. As regards each guarantor 
it is these facts plus the contract of 
guarantee. The former facts are common 
to tb.9 cause of action against each guar¬ 
antor but they have to be supplemented 
in the case of each by proof of the sepa¬ 
rate and distinct contracts of guarantee. 
The subject of the suit or the cause of 
action consists of all the facts the nlain. 

1. (1909)6LBB ttasi I C 289. 


tiff must prove and which form the 
foundation of his claim against each 
guarantor. These being distinct it ap¬ 
pears to me that the suit embraces two 
or more distinct subjects and that S. 17 
applies, for each separate contract mado 
with the same or different persons con¬ 
stitutes a separate cause of action. O. 2, 

R. 2, Civil P. C., is strongly pressed and 
it is urged that the plaintiff must join 
all his claims in a single suit and that 
the explanation thereto declares that the 
obligation and a collateral security and 1 
successive claims arising under the 3ame' 
obligation are to be deemed to constitute 
but one cause of action. It is urged that 
these guarantees are merely collateral 
securities. I venture to doubt the cor¬ 
rectness of the argument that plaintiff 
must join all these causes of action in 
one suit and also that these contracts of 
guarantee are merely collateral securi¬ 
ties, but even if it be correct it seems ta¬ 
me that this provision, which is one of 
procedure only, wa9 meant for the avoid¬ 
ance of a multiplicity of suits and does 
not touch the matter provided for in 

S. 17, Court-fees Act. 

That ^ection is aimed at protecting the 
revenue from lo3S by lawful act on the 
part of plaintiff that is by separate causes 
of action being lawfully combined in one 
suit and the question still remains whe¬ 
ther the 9uit as framed embraces several 
distinct subjects. The matter is however 
not free from difficulty and involves 
large sums of money and will arise in 
several suits before the Court. I think 
it right therefore to refer the following 
question for decision by a Bench of this 
Court. Where the plaintiff sues the 
principal debtor on a cash credit account 
and also in the same suit seeks decrees 
against the several persons who have, 
guaranteed that account for the full 
amounts to which they have guaranteed 
it, should the plaint bear a court-fee cal¬ 
culated on the amount claimed from the- 
principal debtor or on the various 
amounts claimed from each and all the 
guarantors whichever is greater ? 

Fox, C. J .—The plaint in the suit is 
headed “suit for the balance of an ac¬ 
count and to enforce security:” it has 
not been claimed however that it is a 
suit for the balance due on a mutual, 
open and current account falling under 
Art. 85, Soh. 1, Lim. Act. No other 



1915 MAUNG Po Hman v. Maung Tin (Twomey, J.) Lower Burma 99 


atfiole in that schedule referring to an 
aooount is applicable, so that the suit 
must really be a suit for money lent 
governed by Art. 59, Soh. 1, if the lend, 
ing of the money oan be separated from 
the promissory notes and the equitable 
mortgages. The guarantee agreements 
contemplate that the bank shall, subject 
to a specified condition, be at liberty to 
take steps to enforce payment of the pro¬ 
missory notes referred to in the agree¬ 
ments. This is what the bank is doing 
in the suit. In para. 30 of the plaint, 
exemption from the ordinary period of 
limitation for suits on the notes is 
claimed. It appears to me that so far as 
the guarantors are concerned the suit 
must be regarded as one on promissory 
notes and so far as the mortgagor-defen¬ 
dant is concerned as a suit upon a mort¬ 
gage. Each note is a separate cause of 
action, and the mortgage affords an en¬ 
tirely distinct cause of action. Tbe suit, 
in my opinion, embraces two or more 
distinct subjects and the plaint is charge¬ 
able under S. 17, Court-teas Act. I 
would answer the question referred as 
follows: The plaint is chargeable with 
the aggregate amount of the fees to 
which plaints embracing separately each 
of the promissory notes and a plaint in a 
suit on the mortgage would be charge¬ 
able. 

Twomey, J. —I concur. 

Ormond, J. —Tbe claim is based on 
two mortgages and seven promissory 
notes. Each of the promissory notes 
might have formed the subject-matter of 
a separate suit, and they form the only 
cause of action against defendants 19 to 
24 respectively. The facts that the mort¬ 
gages and promissory notes were given 
as security for a consolidated loan by the 
Bank to A. L. A. S. R. M., does not con¬ 
solidate the several causes of action into 
one ter the purpose of Court-fees Act. 
In my opinion the claims have been 
rightly taken to be distinct subjects 
within the meaning of S. 17, Court-fees 
Act. 

K.N./b.K. Reference Answered* 
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Twomey and Ormond, JJ. 

Mating Po Hman and anothei —De¬ 
fendants—Appellants. 

v. 

Maung Tin —Plaintiff—Respondent. 

Second Appeal No. 12 of 1915, De¬ 
cided on 6bh May 1915. 

Buddhist Law—Inheritance— Orasa child — 
Daughter as well as son can become orasa 
but both cannot be—Position of orasa daugh¬ 
ter stated. 

Under the Burmese Buddhist Law a daughter 
no less tban a son may be an orasa child but 
there cannot be-an orasa daughter as well as an 
orasa sou in the same family. An orasa daugh¬ 
ter’s positi n is merely presumptive and i$ 
liable to be displaced by an orasa son of compet¬ 
ent age; 1 L B R 27; 2 L G 210 Ref and Foil. 

[P 100 G 1] 

Ginwala —for Appellants. 

Twomey, J.—The parties are rela¬ 
ted to one another as shown in the f d- 
lowing table: — 

U THET=MA BWIN 

I 

I 'I 

Ma Shwe Ein, Po Hman=Ma Ngwo 
• Bwin, 

Maung Tin defendants, 

(adoptive eon), plaintiff. 

U Thet died about 1906. His wife, 
Ma Bwin, died about three years earlier. 
Ma Shwe Ein, their eldest child, died 
about 1899 leaving an adoptive son, the 
plaintiff, Maung Tin. Po Hman, the only 
son of U Thet and Ma Bwin, was about 
24 years old when his father died and 
about 17 years old when his sister, Ma 
Shwe Eia died. The lower Courts have 
directed that Maung Tin is to share tbe 
estate of U Thet and Ma Bwin equally 
with his uncle Po Hman, on the ground 
that Ma Shwe Ein was an orasa child 
and that Maun Tin is, therefore, entitled 
under the texts cited in S. 163 Kinwun 
Mingyi’s Digest to a share equal to that 
of his mother's youngest sister. It is 
true as remarked by the Divisional 
Judge that a daughter no lees tban a 
son may be an orasa child. Bub the 
learned Judge did not sufficiently con¬ 
sider how her position was affected by 
the existence of a brother who was mere¬ 
ly grown up at the time of her death 
and who survived both the parents. 
The facts in this case resemble those of 
a case decided by this Court in 1912, Po 
Zan v. Maung Nyo (l). It was then held 
that when there is or has been an orasa 
son tbe texts giving the eldest dau gh- 

1. (1918) 7 L B B 27=20 I 0 827. 
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ter’s children especial treatment at the 
time of partition do not apply. This is 
in accordance with the decision in Ma 
Saw Ngwe v. J\Ia Thein Zin (2), that 
there cannot be more than one orasa 
child in the same family. For example, 
there is no authority for treating one son 
?.s the orasa entitled to claim a fourth 
share on the death of the father and in 
the same family allowing the children 
of an elder son or daughter, who predece¬ 
ased the parents, special treatment at 
the time of ultimate partition. Nor can 
it be held that the children of an ellest 
son or daughter who predeceased the 
parents are entitled to a preferential 
share, except when such eldest son or 
daughter at the time of his or her death 
was the orasa child i. e., had attained 
the complete status of orasa. The texts 
cited in Po Zan v Mating Nyo (l) are 
sufficient to show that even if the plain¬ 
tiff Maung Tin’s adoptive mother, Ma 
Shwe Ein, was an adult when her bro¬ 
ther Po Hman was born, her status as 
an orasa child was merely presumptive 
and that when Po Hman reached a 
competent age he displaced her as orasa. 

There can be no doubt that Po Hman 
who was 24 years old when his father 
died and who was the only son born to 
II Thet and Ma Bwin, was the orasa son 
and for reasons given in Po Zan v. 
Maung Nyo (l) there cannot be an orasa 
daughter as well as an orasa son in the 
same family. The decree of the lower 
Courts should in my opinion, be set 
aside and instead the plaintiff as an out 
of time grandchild should be awarded a 
decree for an eighth share'of the property 
specified in the decree of the District 
Court. It is agreed that the case is one in 
which the estate should bear the costs 
of litigation, that is to say, the defen¬ 
dants should give to the plaintiff his 
full one-eighth share less one-eighth of 
his costs in all Courts. 

Ormond, J. —I concur. 

K.N./R.K. _ Dec r ee set a side. 

2. 2LC 210. 
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Parlett, J. 

Maung Ta Te —Plaintiff—Appellant. 

v. 

Maung Nyin and another —Defendants 
—Respondents. 

Second Appeal No. 135 of 1913, Deci- . 
ded on 24bh August 1914. 
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Civil P. C. (1903), S. 73 (b)—Mortgagee 
not obtaining decree is not entitled to rate* 
able distribution out of sale proceeds of pro¬ 
perty mortgaged—Suit for refund lies. 

A mortgagee who does not obtain a decree on 
his mortgage or charge has no right to obtain by 
an order in execution or by miscellaneous appli¬ 
cation, payment of any part of the eale proceeds 
of the property over which he claims his mort¬ 
gage or charge, and a suit lies against him to re¬ 
fund the amount if paid to him: 2 U B R 276 
Foil. [P 100 C 2] 

Maung Pu —for Appellant. 

Halkar —for Respondents, 

Judgment. —This case appears to be 
exactly similar to that of Narana Chetty 
v. Sit KauJc (l). The appellant, not 
having obtained a decree on his mortgage 
or charge, had no right to obtain, by an 
order in execution or by miscellaneous 
application, payment of any part of the 
sale proceeds of the property over which 
he claimed his mortgage or charge. The 
respondents were entitled to maintain a 
suit against him to compel him to refund 
the amount paid to him. The judgment! 
in Ela Baio v. S. K. R. Muthia Chetty 
(2) clearly sets out the duty of a Court 
in respect of inquiry into mortgages 
or charges claimed over attached pro¬ 
perty. Had such inquiry been made 
the decree-holders, who were entitled to 
notice, would have disputed the alleged 
mortgage and action under S. 73 (b) 
Civil P. C., could not properly have been 
taken. The appeal is dismissed with 
costs, Advocate’s fees two gold mohurs. 

K.N./r.K._ . Appeal dismissed. 

1. (1914) 2 U B R 276. 

2. (1905-06) 3 L B R 275. 
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FOX, C. J. AND HARTNOLL, J. 

Mg. Aung Gyi and others —Applicants, 

v. 

Ma Thein Mya and others —Respon¬ 
dents. 

Civil Appln. No. 76 of 1912, Decided 
on 25th January 1915. 

Civil P. C, (5 of 1908), S. 148 and O. 34,. 
Rr. 7 and 8 —Order debarring redemption in 
case of simple mortgage when to be passed 
stated—S. 148 empowers Court to extend 
time for redemption. 

In the case of a simple mortgage, an order de¬ 
barring all right to redeem on a fixed date should 
not be passed in view of O. 34, R. 7 (1) (d) and 
Rule 8 (2), Civil P. C., 1908. S. 148 of the Civil 
P. C., 1908, gives a Court power to enlarge the 
period of redemption if it thinks fit. [P101 C 1, 2] 

N. N. Burjorjee —for Applicants. 

Villa —for Respondents. 




Ngwa Shwe Kin v. Emperor 


•Hartnoll, J. —The applicants brought 
a’stiifc for redemption of two mortgages 
and on March 30th, 1912, obtained a 
decree for redemption, on payment into 
Court of Rs. 885 and interest on or be¬ 
fore 30fch April 1912. It was ordered 
that if such payment was not made by 
suoh date the applicants should be de¬ 
barred from all right to redeem. Pay¬ 
ment was made within time. This is 
not disputed. The defendant appealed 
and on the 24th February 1914 this 
Court modified the decree of the District 
Court by ordering the applicants to pay 
in a further sum of Rs. 1,420 with inter¬ 
est by the 24th May 1914. It was also 
ordered that if suoh payment was not 
made by the 24th May 1914, applicants 
should be debarred from all rights to 
redeem. The further sura was not paid 
in by the date fixed, though the sum 
said to be due on the appellate decree, 
Rs. 1,823-14-6, was paid in on the 24th 
July 1914. This is an application to 
extend the time for payment. 

On the 26th June the original defen¬ 
dant's representatives applied for an 
order to the District Court that the ap¬ 
plicants be debarred from all rights to 
redeem and that they, the representa¬ 
tives, be placed in possession, and an 
order to that effect wa3 passed on the 
16th November 1914. Mg. Aung Gyi in 
support of this application says that he 
did not understand that the further sum 
ordered to bo paid by the Appellate 
Court had to be paid by the 23rd May 
1914 and that his illness caused further 
delay in paying it in. The plea as to 
illness is not substantiated. The reasons 
given by Mg. Aung Gyi are not, in ray 
opinion, sufficient to condone the delay. 
But it was urged at the hearing of the 
application: (l) that an order debarring 
the applicants from all right to redeem 
should not have been passed at all, as 
the mortgages were simple mortgages; 
and (2) that in 0. 34, Civil P. C., six 
months are always allowed within which 
to pay mortgage moneys due. As regards 
the first point, from a perusal of the 
proceedings the mortgages do appear to 
have been simple ones. That being so, 
an order debarring all right to redeem 
on a fixed date should not have been 
passed; 0. 34, R. 7 (l) (d), and R. 8 (2). 
The second point taken seems also to be 
correct. 

Reliance was also placed on the pro¬ 
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viso ending O. 34, R. 8; but such pro¬ 
viso seems only to refer to the fourth 
paragraph of R. 8. But S. 148 of the 
Code itself gives this Court time to en¬ 
large the period of redemption if it 
thinks fit. Considering the two main 
points raised and which I have set out 
above, I think that we should be exer¬ 
cising a sound discretion if we enlarged 
the time fixed for redemption in this 
oase, but I would give interest on Rs. 
1,420 from the 24th May 1914 at Rs. 6 
per cent per annum. I would therefore 
set aside the order of the District Court 
of the 16t-h November last and enlarge 
the time of payment up to the 31st 
March next, on condition that in addi¬ 
tion to the sum further ordered to be 
paid by the Appellate Court an extra 
sum of interest at 6 per cent, per annum 
be paid on Rs. 1,420, the extra sum to 
be calculated from the 24th May last to 
the 31sfc March next. If all sums due in 
accordance with this order and that of 
the Appellate Court are not paid by the 
31st March next then as it has not been 
appealed against, that portion of the 
decree of the Appellate Court debarring 
the applicants from all right to redeem 
will be of full force and virtue. As re¬ 
gards costs I think the applicants should 
pay respondents’ cost of this application, 
which I would fix at three gold mohurs. 

Fox, C. J.— I concur. 

k.n./r.k. Application allowed. 
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Twomey, J. 

Ngwa Shwe Kin —Appellant. 

v. 

Emperor —Opp. Party. 

Criminal Appeal No. 411 of 1915, De¬ 
cided on 26fch June 1915, from the order 
of Sess. J. t Prome, D/- 26tb May 1915. 

Penal Code (I860), Ss. 87, 90 and 304- 
Death caused by consent under misconcep¬ 
tion of fact—Case is governed by Ss. 87 and 

90. 

The deceased, a middle-aged man, believed 
himself to have b en rendered da-proof by 
charms and asked the accused to try a da on his 
right arm. Tbe accused believed in the pretence 
of the deceased and inflicted a blow with a dag 
with moderate force, with the result that the 
arteries were cut and the deceased bled to death: 

Held : setting aside the conviction under 8. 
304, that the case was governed by Ss.87 and 90, 
and that the accused bad no intention of caus¬ 
ing death or grievous hurt and that he might 
not even have known that his act was likely to 
cause any such result. [P 102 C 2] 
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Judgment. —The deceased Pan Zan, a 
middle-aged maD, was a believer in 
charms and apparently believed that he 
had rendered himself da-proof. In the 
course of an ordinary conversation he 
said to the appellant, Shwe Kin, “I am 
da-proof. I am not afraid of da or stick” 
and be told Shwe Kin to "test and see,” 
Uttering the words of some charm he 
put out his right arm and Shwe Kin cut 
the arm with his da. It then appeared 
that Pan Zan wa9 not invulnerable after 
all. Pan Zan did not reproach the ap¬ 
pellant with having given too vigorous a 
cut but only said “l made a mistake I 
ought to have taken my coat, then the 
da could not have cut my arm.” Unfortu¬ 
nately arteries were cut and Pan Zan’s 
companious being ignorant of the proper 
method of checking arterial bleeding, he 
bled to death. The place of occurrence 
was far from medical aid in a remote 
part of the Prome District. The learned 
Sessions Judge has found Shwe Kin 
guilty of culpable homicide not amount¬ 
ing to murder under S. 304, Indian Penal 
Code, and sentenced him to suffer rigorous 
imprisonment for three years, holding 
that he must have intended to cause 
such injury as was likely to cause death 
and that though Shwe Kin believed Pan 
Zan to be da-proof, that belief did nob 
justify him in inflicting so severe a 
wound by way of experiment. 

The wound is described as follows: — 
An incised wound below and in front of 
the right elbow 3i inches long, 2 inches 
broad, cutting through all the soft struc¬ 
tures including the main blood vessels 
and into bone to the extent of about 
quarter of an inoh. The da had a blade 16* 
inches long and the weight of the da was 
60 tolas. The Medical Officer says that 
with such a weapon "moderate” force 
would be required to cause the wound. 
The case is governed by S. 87 and 90, 
Indian Penal Code. The deceased gave 
his consent under a misconception of 
fact, erroneous'y believing that he was 
proof against da cuts. But it cannot be 
said that the appellant knew of this 
misconception or had reason to believe 
that the deceased was mistaken in think¬ 
ing himself invulnerable. He is a youth 
of 19 and the probability is that he 
really believed in the pretence of the 
deoeased, a much older man than him¬ 
self. Burmese cultivators are notori¬ 
ously oredukus and seeing that Pan Zan 


was willing to put his pretentions to proof 
on his own person, Shwe Kin probably 
expected the edge of the da to be chipped 
or turned aside. The appellant certainly 
had no intention of causing deathor gri¬ 
evous hurt, and I think it is highly doubt¬ 
ful whether he can properly be said to 
have known that his act was likely to 
cause any such result. In the first place, 
he did not use great force, secondly, 
he had Pan Zan’s assurance that he was 
invulnerable and the appellant was too 
ignorant to see the absurdity of it; 
lastly be inflicted the cut on the part 
of the body specially presented for the 
purpose by the deceased and this, 
moreover, was a part not ordinarily 
regarded as a vital part. 

I am of opinion that the case was 
within the exception set forth in S. 87. 
Indian Penal Code, which deals with 
acts done by consent which are not in¬ 
tended and not known to be likely to 
cause death or grievous hurt. The con¬ 
viction and sentence are set aside snd 
the appellant is acquitted and will be re¬ 
leased, unless he is liable to be detained 
on any other charge. 

K.N./r.K. Conviction set aside. 
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Robinson, J. 

Nga Pan Hlaing and others —Accused 
—Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 288-B of 1914,De¬ 
cided on 4th November 1914, from the 
order of Township Magistrate, Henzada, 
D/- 20th June 1914. 

(a) Penal Code (1860), Ss. 448 and 511- 
Mere entry in verandah is not house trespass 
— It amounts to attempt when door is attemp¬ 
ted to be pushed—Persons accompanying 
are not liable. 

Entry on a verandah may not amount to 
house trespass, but such entry coupled with an 
attempt to push open the door, d es amount to 
an attempt to commit the oSence. Those who 
accompany the accused but remain looking on 
without entering on the complainant’s property 
are not guilty of criminal trespass even if they 
abuse. [P 103 0 1] 

(b) Criminal P. C. (1898), S. 227—Charge 
amended—It must be written separately and 
dated. 

Ween a Magistrate amends the charge, he 
should not writs over the original charge but 
should leave it on the file for reference, if neces¬ 
sary, and should write the new charge separate¬ 
ly and correctly date it. (P 103 0 l] 

Halkar —for Applicants. 
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Judgment. —The accused have been 
^onvioted of an attempt to oommit house- 
trespass. Complainant’s house had been 
atoned for several nights and she has 
laid a complaint against several of the 
aooused for it. The headman, fearing 
the stoning at night again, went with 
several others and stayed in the house. 
The aooused came up around with sticks 
and daws. Pan Hlaing and Pan Ngon 
mounted on the panetchut and the door 
was closed in their faoes. The rest re¬ 
mained on the ground below. 

The question argued is that the con¬ 
duct does not amount to any offence. As 
regards the two who tried to enter, I can 
see no reason for interference. Entry 
on a verandah may not amount to house- 
trespass, but such entry coupled with an 
attempt to push open the door does 
(amount to an attempt to commit the 
offence. In any case it would amount to 
criminal trespass and I see no reason to 
interfere. As regards the rest they, no 
doubt, came there but remained below 
looking on. They did nothing more than 
perhaps abuse. They did not enter on 
complainant’s property and therefore 
are not guilty of criminal trespass.^ I 
reverse the conviction of Ngwe Saing, 
Ngwe Naing, Ngwe Paing, Lu Ni and 
Tbein Yin. The fines, if paid, must be 
refunded. The Magistrate has amended 
the charge by writing over the original 
typewritten charge. He should fc never 
do this. The original charge must re¬ 
main on the file for reference, if neces¬ 
sary. He has also most carelessly left 
the original date 18th May, though the 
amended charge should be dated 19th 
June. 

K.N./r.K. Conviction reversed. 
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Young, J. 

K . B. V. Vellian Chetty— Appellant. 

v. 

Woomidy Yiramah — Respondent. 

Civil Revn. No. 36 of 1915, Decided 
on 3l8t May 1915. 

Negotiable Instruments Act (26 of 1881) 
S, 37—Makers of promissory note are prin¬ 
cipal debtors—Release of one does not dis¬ 
charge others — Contract Act (9 of 187 2), 
S. 44. 

I *The executants of a pro-note should be regarded 

I , as principal debtors under 8. 87, Negotiable In- 
; atiuxnents Aot 1881, in the absence of a contract 


to the ooutrary. In Buoh a case 8. 44, Contract 
Aot, applies and the plaintiff's rollnquisliment of 
his olaim against one dco* not involve a dis¬ 
charge of the other- 25 All 337 Ref. 

M. 0 . Naidu— for Appellant. 

Villa —for Respondent. 

Judgment.—In this case the plaintiff 
sued two defendants on a joint and a 
several pro note. Oo being examined by 
the Court preparatory to the framing of 
issues, the plaintiff stated that one of 
the defendants was a surety and that he 
relinquished his olaim against the other 
as he was a man of straw. The learned 
Judge heard the case and dismissed the 
suit relying on Contract Act 3. 134; 
holding that S. 39 Negotiable Instru¬ 
ments Act did not apply. In my opinion 
the learned Judge should not have a9ked 
the 9 e questions and could not in his judg¬ 
ment rely on the answers. The judgment 
must be based on facts duly proved: Evi¬ 
dence Act, S. 165. The parties had re¬ 
duced their contract to a written docu¬ 
ment and underS. 37, Negotiable Instru¬ 
ments Act, were principal debtors in the 
absence of a contract to the contrary. 
According to the note each promised to 
piy jointly or severally. It was on the 
note that the suit was brought and 
under S. 92, Evidence Act it was impos¬ 
sible to travel outside it. C, P. Harek 
Chand Babuv. Bishun Chandra Banerjee 
(l). No evidence to contradict the note 
being admissible by virtue of Evidence 
Act, S. 92 the learned Judge cinnot base 
his judgment on such. In Shamshul- 
Jahan Begam v. Ahmad Wali Khan (2) 
the decision, as is shown by a reference 
fco the case which it followed, Mulchand 
v. Madho Bam (3) .turned upon the fact 
that S. 92, relates to suits between 
parties to instruments while the Court 
oonstrued as meaning the opposing 
parties; while both the Allahabad cases 
were between co-parties and not adverse 

parties. . . 

In the present case however this is not 

so and both defendants in accordance 
with the pro-note should bo regarded as 
principal debtors. In such a case, S. 44, 
Contract Act, applies and saves plaintiff. 
The decree of the Small Cause Court 
must be set aside and the case remanded 
to be tried oo its merits. Costs costs in 
the cause. T he court-fee paid by the ap ^ 

' 1 . (1904) 8 GW N loL 
2, (1903) 25 All 337. 

8. (1888) 10 All 421. 



plicant muffc bo refunded under the 
Court-Fees Act, S. 13. 

K.N./rt.K. Decree set aside ; Case 

remanded. 
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Pablett, J. 

Abdul Sliahui —Appellant. 

v. 

Shwe Yauk Ke and another —Respon- 
dent8. 

Second Appeal No. 90 of 1914, Decided 
on 28th January 1915. 

Possession—Decree in suit for—Execution 
barrel - ! by time—Suit on basis of decree lies. 

When the execution of a decree for prssession 
of a piece of land is barred by the Law of Limi* 
tat ion, a regular suit lies to eject the judgment- 
debtor on the basis of the decree: 11 Cal 93 Ref, 

[P 104 C 2] 

S. C. Guha —for Appellant. 

Judgment. — In Civil Regular Suit 
No. 132 of 1910 appellant obtained a 
decree against the respondents for pos¬ 
session of 28 odd acres of land, being 
holding No. 18 of 1909-10 in Mydthingji 
Kwin, bounded north by Government 
waste land and Nga Yokke’e land, south 
and east by Minzi Chaung and west by 
Government waste land. The land is 
further referred to as being marked A. 
Much confusion has been introduced by 
the Judge's method in that case of mark¬ 
ing and referring to Exhibits, and im¬ 
properly returning them to the parties 
tendering them. Both a map and a 
judgment are referred to in the proceed¬ 
ings as Ex. A. The former only should 
have been so styled. It appears, how¬ 
ever, that that map, being a map of 28'06 
acres composing holding No. 18 of 
1909-10 had a portion of that land, 9'10 
acres, distinguished by the letter A in 
red, it being held on a patta, whereas 
the remaining 18'96 acres were held on 
another tenure. Hence the respondents 
have been able to raise the contention 
th t the decree by referring to tbe land 
as marked A meant only the 9*10 acres 
of patta land, and not the whole 28'06 
acres included in the map, Ex. A. The 
addition of the area and boundaries 
however shows conclusively that this 
contention is false and groundless. This 
map was wrongly returned to the appel¬ 
lant on 12th October 1910. 

On 3rd May 1911 he attached it to an 
application for delivery of the land in 

Civil Execution No. 56 of 1911. Deli¬ 
very was effected on 17th May. On 


to him. It appears that early in June 
respondents re-entered upon the land 
and on 3rd August 1911 appellant ap¬ 
plied in Civil Miscellaneous No. 15 of 
1911 for an order under O. 21, Ss. 97 
and 98. The application was dismissed 
as time-barred. On 7th May 1913 the 
present suit was brought to eject the 
respondents from the 28 06 acres of land. 
The case of Sham Charana Chatterji v. 
Madhub Chandra Mookerji (l) is autho¬ 
rity that such a suit lies. The respon¬ 
dents set up the contention that the 
decree only referred to the 9'10 acres of 
patta land. The map filed as Ex. A in 
Civil Regular No. 132 of 1910 and now 
attached to Civil Miscellaneous No. 15 
of 1911 was pub in in evidence, and the 
Township Court thereupon held the 
appellant entitled to evict respondents 
from tbe whole 28*06 acres shown the¬ 
rein. The District Court reversed this 
finding, holding that the appellant failed 
to prove his case, and clearly entirely 
overlooking the map upon which he 
chiefly relied. That map is before me 
now and leaves no room for doubt that 
the construction placed by the Township 
Court upon the decree in Civil Regular 
No. 132 of 1910 is correct. The decree 
of the District Court is reversed and 
that of the Township Court restored with 
costs throughout, Advocate’s fee in this 
case two gold moburs. The respondents 
will be ejected from the whole 28*06 
acres of land shown as holding No. 18 of 
1909-10 and as bounded, north by 
Government waste land and Nga Shwe 
Yokke’s land, south and east by Minzi 
Chaung and west by Government waste 
land and Kalon Mya’s land. 

K.N./r.k, Appeal allowed. 

1. (1885) 11 Cal 93. 
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Twomey, J. 

Mg. Po Nyein and others —Plaintiffs— 
Appellants. 

v. 

Maung Mya and others —Defendants— 
Respondents. 

Second Appeal No. 216 of 1913, De¬ 
cided on 5th February 1915. 

(a) Evidence. Act (1872), S. 32 (2)—Re¬ 
venue Surveyor report—Value of—It Is not 
conclusive unless signed by parties and 
witnesses. 

A Revenue Surveyor’s reports though admis¬ 
sible under S. 32 (2), Evidence Act, have verp> 
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14th July the map was again returned 
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little probative value when they are not signed 
by, the transferors and are not supported by the 
evidence of persons who purport to sign them as 
witnesses* [P 105 C ll 

(b) Transfer of Property Act (1882), S. 41 
—Duty of purchaser to enquire about pos¬ 
session of vendor within 12 years—He can¬ 
not presume it on basis of pyatbaings—They 
are no deeds of title. 

To claim the protection afforded by S. 41, T. 
P. Act, the purchaser must prove that he in¬ 
quired as to who was in actual possession of the 
land for 12 years before purchase, and should 
not assume that his vendor is the true own* r 
merely on the strength of the pyabtaings, which 
are not signed bv the transferors, The pyat- 
baings after the Transfer of Property Act came 
into force are no documents of title at all: 5 L. 
B. B. 125, Ref. and Foil. [P 105 C 2] 

Gyi —for Appellant. 

Palit —for Respondents. 

Judgment. —The plaintiff-appellants 
proved their mortgage to the satisfaction 
of both the lower Courts. There was oral 
evidence in support of it apart from 
the admission of defendant 1, Maung Pe. 
Maung Pe alleged that the mortgaged 
land was subsequently transferred to him 
outright as the plaintiff could not pay 
the mortgage debt. But this subsequent 
transfer was not proved. It rests on the 
statement of defendant 1, Maung Pe, 
and the pyatbaings of 1907, Exs. 1 and 
2. These pyatbaiDgs were rejected by the 
Township Court. The Revenue Surveyor 
who wrote the two reports died before 
the suit was filed and the reports would 
probably be admissible under S. 32 (2), 
Evidence Act. But they are not signed 
by the alleged transferors and are not 
supported by the evidence of persons who 
purported to sign them as witnesses. Iu 
the circumstances their probative value 
is very slight and would not justify the 
Court in finding that Po Nyein and his 
wife reported an outright transfer of the 
land to their mortgagee, Moung Pe. The 
only question that remains is whether 
the District Court was right in deciding 
that Maung Mya and Ma Kyet U (who 
bought the land from San Nyun and 
Ma Hla Bon, who had in turn gob it 
from the mortgagee, Maune Pe) are bona 
fide purohisers without notice and as 
such entitled to the protection afforded 
by S. 41, T. P. Act, as held by the Dis¬ 
trict Court. 

I The learned District Judge says tha 
I Maung Mya could hardly have been ex 
I peoted to carry his enquiries back fur 
I they than to Maung Pe. Maung Pe o b 
I tfcined’the land only some five years be 


fore the eale to Maung Mya. Was Maung 
Mya justified in assuming that. Maung 
Pe was the true owner merely on tho 
strength of the pyatbaings, Ex. 1 and 2, 
which were nob signed by the trans¬ 
ferors? I think it is clear that ho was 
not justified in doirgso and that he must 
be held to have had notice of the plain- 
fciffs-appellants’ mortgage, seeing that 
but for his wilful abstention from en¬ 
quiry he would have known it. As poin¬ 
ted out in Iiamen Chetty v. Po Son (l),. 
an inquiry into title which does not 1 
extend to inquiry as to actual possession 
for at least 12 years cannot be said to : 
be such an inquiry as a reasonable and| 
prudent man would or should make. It; 
was Maung Mya’s duty before purcha¬ 
sing the land to inquire from Po Nyein 
and Ma Ngwe Kin, who to bis know¬ 
ledge were in possession some five years, 
before. I see no reason at all for holding; 
that Po Nyein and Ma Ngwe Kin are! 
estopped from asserting their rights as 1 
mortgagors, even if Maung Pe wa: on 
the footing of an ostensible owner in; 
1907. It- would he still incumbent on, 
Maung Mya to inquire into Maung Pe’?! 
title. The pyatbaings of 1907 are not 
documents of title at all. Maung Pe 
being merely a mortgagee had no power 
to sell the land. The decree of the Dis-, 
rict Court i9 set aside and that cf the 1 
Township Court is restored. The respon¬ 
dents will pa,y the costs of the appel¬ 
lants iD all Courts. 

K.N /r k. Appeal allowed. 

1. (1909) 5 L B R 125=4 I G 3007 
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Fox, C. J. 

Zeri Khan —Appellant, 

v. 

Emperoi — Opposite party. 

Criminal Revn. Petn. No. 115-B of 
1915, Decided on ciOth July 1915, against 
the order of 2nd Class Township Magt. 

Zelin, dated 14th November 1914. 

(a) Explosive Substances Act (1908), S. 8 
—Explosion designed—Obligation to give 
notice does not arise. 

The primary rfquisite for the obligation tc give 
notice to the Police under S. 8 is not “ serious 
injury to property ” but an accidental explosion. 
If the oxplcsion v/as designed, the Lbligatiou to 
give notice does not arise even if the explosion 
may have been attended with “serious injury to 
property.” [P 106 C 12 
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(b) Explosive Substances!Act (1908), S. 8— 
“ occupier ”—Meaning explained. 

The word “occupier” in S. 8 of the Act refers 
to some one on the sp^t at the time of the explo¬ 
sion who must necessarily have become aware of 
the explosion. [P 105 C 2] 

(c) Penal Code (1860), S. 176—Applica¬ 
bility. 

Unless tho ommission to give notice is inten¬ 
tional, S. 176, dees not apply. [P 106 C 2] 

Judgment. —The accused in the case 
was the manager of a quarry in which 
dyaamifca was us9d for blasting. The 
quarry is in the Kyaikto Sub-Division of 
the Toaton District. On a day on which 
he was in Rangoon a large piece of stone 
crashed through the roof of a villager’s 
house, which is on the other side of a 
oublic road a short distance from the 
quarry, and did considerable damage to 
the house. The stone was thrown out of 
the quarry by the force of an explosion 
of dynamite. No report of what had 
happened was made to the Police by any 
of those coroerned in the quarrying. 
When the accused returned to the quarry 
the authorities had the matter already 
under investigation. He made no report 
of it in consequence, ho says, of the 
Police already knowing about it. He was 
prosecuted for an offence punishable 
under S. 176, I. P. C., in that being legally 
bound to give notice to a public servant 
he intentionally omitted to give the 
notice. 

Section 8 of the Explosives Act con¬ 
tains the provision, which, it is said, 
bound the accused to give notice to the 
offioar in charge of the nearest Police 
station. Eliminating what is not appli¬ 
cable to the accused’s case, the section 
nay3 that whenever there occurs in or 
about or in connection with any place in 
which an explosive is used any accident 
by explosion attended with serious injury 
to property, the occupier of the place 
shall forthwith give notice thereof to the 
officer in charge of the nearest Police 
station. 

The first question that arises in the 
case is whether there was “ any accident 
by explosion.” There is no evidence that 
dynamite exploded accidently for all that 
appears, a charge of dynamite inserted 
into rook may have been exploded desig • 
a3dly at the time it was designed to ex¬ 
plode. This explosion may have been 
attended with serious injury to property; 
but serious injury to property is not the 
preliminary requisite for the obligation 
to give notice. The primary requisite is 
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an accidental explosion. The records 
sent up with the case go to show that 
the occurrence and injury to the complai¬ 
nant's house were due to rash use of 1 
dynamite for blasting rock in the near 
vicinity of houses and a public road 
rather than to any accilental explosion. 
If they were not du3 to the latter the 
obligation impo-ed by S. 8 of the Explo¬ 
sives Act did not apply. 

The next question is whether theacou- 
sed was the occupier of the .place at the 
time any accidental explosion occurred. 
The section imposes on the occupier the 
duty of forthwith giving notice of the 
accidental explosion. This necessarily 
means that tho occupier must be some 
one oq the spot at the time, who must 
necessarily have become aware of the 
explosion The whole object of the 
section is to ensure that the Police shall 
be at once informed of an accidental 
explosion attended with serious conse¬ 
quences. In case of such an explosion 
when explosives are being carried in a 
vessel or in any sort of carriage it is not 
the owner of the vessel or .carriage who 
is made liable to give notice, but the 
master of the vessel or person in charge 
of the carriage. In the cases of suoh per¬ 
sons the provision of the section requires 
no impossibility: they can and must 
forthwith give notice. The word ‘forth¬ 
with’ cannot be read in their case as 
meaning “ as soon as they hear of the 
accident ” nor, in my opinion, can it be 
so read in the cas3 of an “ occupier. ” 
When using this last word the Legisla¬ 
ture must be taken to refer to an occu¬ 
pier in whose power it is to comply with 
the obligation of forthwith giving notice 
after the accidental explosion, and no 
one bub an actual occupant of the place 
at the time of the explosion could comply 
with such obligation. The accused in 
this case, having bean away from the 
place when the so-called accident occur¬ 
red, was not liable to be convicted for 
not having given notice of it. Even if he 
were, the question would remain whether 
he intentionally omitted to give notice. 
Ib shall have bean obvious that he did 
not do so, and that he was not liable to 
punishment under S. 176 of the Penal 
Code. The peculiar reasoning by which 
the Township Court and the District 
Magistrate avoided dealing directly with 
the necessary question of whether the 
accused had intentionally ommitted to 
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give nobioe is not creditable to either of 
them, and displays ao undue inclination 
to apply the Penal Law in a manner in 
whioh it was not applicable. 

The prosecution appears to me to have 
been entirely misconceived. If a puni¬ 
shable offence was committed by any one 
it was of an entirely different nature, 
which the records sent with the case 
show, that the District Magistrate was 
aware of. The conviction and sentence 


The imposition of suoh a condition as 
in the present case might oonoeivably 
have the effect of a denial of the right 
expressly conferred by S. 350. I there¬ 
fore submit the proceedings to the Chief 
Court with the recommendation that the 
order of the Magistrate be set aside and 
that he be directed to re-summonfche pro¬ 
secution witnesses without requiring any 
payment by the accused. I would add 
that in such oircumstaDces it seems in¬ 


are set aside. The accused is acquitted. 
The fine paid will be refunded. 

K.N./r.K. Conviction set aside. 
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Fox, C. J. 

Elias and another — Accused—Peti¬ 
tioners. 


v. 

Ezakiel — Complainant — Opposite 
Party. 

Criminal Revns. Nos. 176 and 294-B 
of 1914, Decided on 29th September 
1914, from order of Township Magistrate, 

Bassien, D/- 2nd September 1914. 

Criminal P. C. (1898), Ss. 350 and 544— 
iDe novo trial—Witnesses should be re-ium* 
moaed free of any fees. 

Where on the transfer of the trying Magistrate 
the accused claims under S. 850, Criminal P. O., 
to have the witnesses re-examined by the suc¬ 
ceeding Magistrate, the witnesses should be 
re-summoned without payment of any fees. 

[P 107 C 2] 

Order of Reference. —In this case 
the petitioners are under trial in the 
Court of the Township Magistrate of 
Bassein on the complaint of one Ezakiel. 
After the whole of the prosecution evi¬ 
dence had been taken the Magistrate 
framed charges under S. 323,1. P. C. At 
this stage the Magistrate was transferred 
and was succeeded by Mg. U Gyaw. The 
petitioners then claimed under S, 350, 
Criminal P. C., to have the witnesses 
re-examined by the new Magistrate. The 
Township Magistrate then passed the 
following order: “Summon prosecution 
witness on payment of fees by accused." 
The petitioners now apply to have the 
order requiring them to pay fees whioh 
I take it, means only prooess foes, set 
aside. I think the order should be set 
aside. S. 350, Criminal P. C., gives the 
jaooused, in the circumstances arising in 
this case, an absolute right to have the 
witneBBes re-called and re-examined. No 
condition is imposed and in my opinion 
it is nob within the competence of the 
Magistrate to impose any condition, 


equitable that the complainant should 
have to pay the further expenses incurred. 
The case seems to be one in which the 
Magistrate should exercise his discretion 
under S. 544, Criminal P. C., and direct 
the payment of the additional expenses 
by the Government. The case however 
is not dealt with in the rules for the 
payment of expenses of witnesses framed 
under that section — Instructions for 
keeping Criminal Register No. 3—and 
I am in some doubt whether, in view of 
those rules, the Magistrate can direct 
the payment of the expenses of the wit¬ 
nesses by the Government. I would 
therefore ask that if possible instructions 
should be given to the Magistrate on 
this point also. 

Order.—The order of the Magistrate! 
requiring the accused to pay fee for the! 
summoning of the prosecution witnesses) 
is sot aside, and he is directed to re I 
summon tbom without payment of am 
fees. His attention is called to R. 20,1 
para. 870, L;wer Burma Court’s Manual 
Vol. 2, and to R. 1 (3) of the rules as to 
payment of witnesses’expenses published 
at p. 137, Vol. 2, Lower Burma Courts 
Manual. 

K.N./R.K. Order accordingly. 
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Young, J. 

Arunachallam Pillay —Appellant. 

v. 

Iyama —Respondent. 

Special Second Appeal No. 52 of 1915, 
Decided on 27th May 1915. 

(a) Guardians and Wards Act (1890)—Suit 
for custody of child must be brought under 
the Act. 

The Act forbids proceedings being taken in the 
ordinary way touching the guardianship of in¬ 
fants. A suit for custody of a child must be 
brought under the Act which Act gives jurisdic¬ 
tion to the District Court over minors ordinarily 
resident in the District. [P 108 0 2] 
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(b) Jurisdiction—Objection to. 

An objection as to jurisdiction can be raised at 
any stage of the proceedings: A I B 1914 P C 41, 
Overruled. [P 108 C 2] 

S. M. Bose-- for Appellant;. 

N. S. Aiyar —for Respondent. 

Judgment.—This was a suit brought 
by a father for the custody of his child, 
lie succeeded iu the Court of the first 
instance but failed in first appeal. The 
suit was not brought under the Guar¬ 
dians and Wards Act and the respon¬ 
dent, who is the mother of the child, 
now and for the first time takes the ob¬ 
jection that this should have been done 
and that the prosent suit ruu.t bo dis¬ 
missed. The question whether this Act 
forbids the taking of proceedings iu the 
ordinary way has been tho subject of 
considerable discussion: vido Sharifa v. 
Munekhan (l), Sham Lai v. Bindo (2), 
Krishna v. Reade (3) and Ghasita v. 
Wazira (4). A Full Bench of this Cou;t 
has answered the questiou in tho nega¬ 
tive, Ma Shoe Ge v. Mating Shwe Pan 
(5), and the only question is whether 
this authority i3 overruled by the deci¬ 
sion of the Privy Council in Mrs. Annie 
Besant v. G. Narayaniah (6) deci ’ed last 
year and reported in 24 Ind. Cas. at 
p. 2S0. There a father sued in the Dis¬ 
trict Court to recover the custody of his 
children from the person—defendant — 
to whom he had delegated his privileges 
of guardianship. The suit was not under 
the Guardians and Wards Act and was 
transferred forbearing to tho High Court 
under the Letters Parent by consent. 
Tho question of jurisdiction was hardly 
contested in the iowor Court, but was 
seriously questioned in appeal where the 
Chief Justice and Oldfield, J., in preli¬ 
minary judgments specially devoted to 
tho question held that the Guardians 
and Wards Act did not prohibit a suit 
being brought under the ordinary law, 
and concurred with the lower Court in 
declaring the plaintiff to bo guardian and 
awarding bo him the custody of his 
children. 

The defendant however appealed to 
the Privy Counoil, which held that the 
District Court had no jurisdiction over 

1. (1901) 25 Bom 574. 

2. (1902 26 All 594. 

3. (1886 9 Mid 31. 

4. (1897 10 P R 1897. 

5. (1903-4) 2 LBR 140. 

6. A I R 1914 P C 41=33 Mad S07=24 I C 290 

=42 1 A 314. 


infants save such as was conferred by 
the Guardians and Wards Act and that 
Act conferred its jurisdiction over minors 
ordinarily resident in the district, that 
though the suit wa3 transferred to the 
High Court yet under such circumstances 
the powers of. the High Court would 
seem to be those of the District Court 
and also that by bringing a suit inter 
partes, the plaintiff had not followed the 
procedure prescribed by the Act for pro¬ 
ceedings in aDistrict Court touching the 
guardianship of the infants. They ac¬ 
cordingly dismissed the plaintiff’s suit 
without prejudice to any application he 
might think fit to make to the High 
Court in England, where tho children 
were then resident and which their 
Lordships held to be proper forum in 
which any application should be made. 
In my opinion this case overrules the 
decision in Ma Shwe Ge s case (5) and 
I must state that tho proceedings should 
have been taken under the Guardians and 
Wards Act. I am also of opinion that 
a9 the point affects jurisdiction it can be 
raised at any time. I therefore dismiss 
the appeal but make no order as to costa, 
inasmuch as the objection has been 
taken so late. 

K N./r.K. Appeal dismissed. 

A. 1. R 1915 Lower Burma 108 

Parlett, J. 

Ma Me Thin —Appellant. 

v. 

Maung San Lun —Respondent. 

Second Appeal No. 182 of 1913, Decid¬ 
ed on_26th January 1915. 

Limitation Act (1908), S. 5—Appeal barred 
for want of notice of delivery of judgment 
to pleader— Held it was sufficient cause for 
intention — Notice of delivery of judgment i*- 
necessary—Civil P. C. (1908), O. 20. R. 1. 

A party is not bound to make inquiries as to 
wbeu a judgment will bs delivered, but is entitled 
to rely on the Court obeying the express provi¬ 
sions of law and giviug notice to his Pleader of 
the date fixed for delivery of judgment, and if an 
appeal is barred entirely through the negligence 
of the Judge in following the procedure, the 
appellant cannot be held responsible for it and 
the appeal should be admitted. [P 109 C 1] 

Shaw —for Appellant. 

Ba Dun —for Respondent. 

Judgment.— {December 14 th, 1914).-^ 
Appellant was plaintiff in a suit in which 
the hearing was completed on 2nd April 
1913 and judgment was reserved. No 
date wa3 fixed for delivery of judgment, 
the case was never entered again in tho 
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cause list;, and on the 9th April judgment 
dismissing the suit was delivered, with¬ 
out any notioe to the parties and, so far 
ad the record shows, in the absenoe of 
both of them and of their Pleaders. The 
Judge thus entirely flouted the provisions 
of the law laid down in 0. 20, It. 1, Civil 
P. C., as well as the orders of this Court 
regarding the fixing of dates and the 
maintenance of cause lists. On having 
come to know that judgment had been 
delivered, the appellant applied for a 
copy on the 20th May and on 21st 
presented an appeal which was dismissed 
as time-barred. She filed affidavits, 
which stand unoontradicted, that she 
sent messengers several times to inquire 
when judgment was to be delivered, bub 
they returned without any information 
and it was not till 16th May that she heard 
of its delivery. The District Court held 
that sufficient cause was not shown for 
admitting the appeal after time and that 
she had Dot used due diligence. I am 
unable to agree with him. 

The fact that Civil Courts were closed 
for over a fortnight at some period 
between 9th April and 16th May fully 
accounts for appellant’s messenger failing 
to obtain any information. The 16kh 
May was a Friday. Appellant lives some 
20miles from Moulmein, where the Town¬ 
ship Court sits and her legal adviser 
liveB. It cannot be said that if she 
travelled in and consulted him on Monday 
19bh and applied for the copy next day, 
that she failed to use due diligence. 
Moreover, it is not inoumbent upon her 
to make inquiries about the judgment at 
all. She was entitled to rely upoD the 
Court obeying the express provisions of 
law and giving notice to her Pleader of 
the date fixed for its delivery. That the 
appeal became barred was entirely due to 
the negligence of the Judge, and she 
cannot be held responsible for it. The 
appeal is allowed and the order of the 
Distriob Court is set aside. The appeal 
will be admitted by that Court and dis¬ 
posed of according to law. Respondent 
will pay costs of this appeal. Advocate’s 
fees two gold mohurs. 

Further Order. —A certificate under 
| S. 13 of the Court-fees Act, 1870. will 
1 be, granted. 

| K.N./it.K, 
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Parlett, J. 

A. Murgesan Mudaliat —Applicant. 

v. 

Sodiamma —Opposite Party. 

Criminal Revn. No. 325-B of 1914, 
Decided on 8th December 1914, from the 
order of Western Sub-Divisional Magis¬ 
trate, Rangoon. 

Criminal P. C. (1898), S. 498 — Children 
living with mother — Father must maintain 
them if they are unable to do so. 

A father cannot refuse to maintain his 
children on the ground that they are living with 
their mother, if they are unable to maintain 
themselves. If he wants to have them in his 
custody, he must enforce his rights, if any, in a 
Civil Court. [P 109 C 9] 

Broadbent —for Applicant. 

N. C. Sen —for Opposite Party 

Judgment. —As regards the children 
it is urged in the first place that there 
has boen no neglect to maintain them, 
as the father is willing to do so provided 
they are not left with the mother. 
Reliance is placed on the case of Man 
Singh v. Mt. Dharmon (l) where it was 
held that when a man offers, in answer 
toan application, bo maintain his children 
to do so on condition that they live with 
him, it cannot be said that he refuses to 
maintain them. It is true that some re¬ 
marks in two Upper Burma cases, Maung 
Pine v. Mi Nyyn (2) and Maung Ma v. 
Ma Cho (3), indicate a similar view but 
there was no decision on the point, and 
both in Upper and Lower Burma the 
contrary has since been expressly held: 
see Ma Nyein Me v. Maung Kyaw (4), 
Maung San Mia v. Ma On Bwin (5), Mi 
Gauk v. Nga Po Hmi (6), Mi Saw v. S. 

(7) and Nan Saw Shwe v. Maung Hponc 

(8) . The contention cannot, therefore, 
prevail and unless and until the father 
enforces his rights, if any, in a Civil 
Court he must maintain his children, it 
unable to maintain themselves. 

K.N./R.K. Application rejected. 

1. (1894) 18 P R 1894 Cr. 

2. (1892-96) 1 U B R 67. 

3. (1892-96) 1 U B R 68. 

4. (1902-03) 1 U B R 7. 

5. (1903-04) 2 LBR46. 

6. (1905) 1 U B R 39=2 Cr L J. 830. 

7. (1910) 1 U B R 1=11 Cr. L J 488=7 I C 
460. 

8. (1913) GLBR 127=14 Cr. L J 98=18 I C 
668 . 


Appeal allowed . 


110 Lower Burma Mg. To My a v. Ma Doung 

A. I. R. 1915 Lower Burma 110 (1) 

Young, J. 


P. ZZ\ Ripley —Defendant—Applicant. 

v . 

R. Vaithenatha Iyer —Plaintiff—Res¬ 
pondent. 

Civil Revn. Appln. No. 110 of 1913, 
Decided on 25th November 1914. 

Master and Servant—Wages — Servant is 
not deprived of entire wages earned by 
subsequent default—Master is entitled to 
claim damages by way of equitable set off— 
It must be stamped—Civil P. C. (1908), O. 8, 
R. 6. 

Default of a servant after the day on which a 
periodical payment of wages accrued due would 
not deprive him of his right to recover such 
periodical payment. A master is entitled to 
reasonable notice and reasonable damages if such 
notice were not given, but such a plea must be 
raised by way of set-off and should be stamped: 
9 Bur L R 285, Ref. [P no C 2] 

Villa —for Applicant. 

Israil Khan —for Respondent. 

Judgment. —This is an application to 
revise a decree of the Additional Judge 
of the Small Cause Court, Rangoon, the 
facts being a3 follows: The plaintiff, a 
compositor in the Hantbawaddy Press 
employed on a monthly wage having left 
his employ without notice, sued his 
employer both for the wages for the 
broken period of the month during which 
he had left the service and also for his 
wages for the prior month which had 
already accrued due. The defendant by 
his written statement pleaded that the 
plaintiff was not entitled to any wages 
for the broken period of the month dur¬ 
ing which he had left his master’s service 
without notice and that as he had not 
given a month’s notice he was not en¬ 
titled to the prior month’s wages, and 
relied apparently both on an alleged ex¬ 
press agreement between the parties and 
also on an alleged custom that a month’s 
notice should be given on either side. 
But the agreement alleged in the evidence 
was for a month’s notice on either side. 
The learned Judge held there was no 
such express agreement proved and gave 
a decree for the completed month’s 
wages, but refused the claim for the 
broken period. Defendant applied in re¬ 
vision on the ground that the learned 
Judge should have held that there was 
an implied contract by custom, that a 
month’s notice should be given on either 
side and should have held that the de¬ 
fendant was justified in refusing to pay 
him his wag $3 for the previous month. 


191S 

It seems quite clear on the authority 
of Taylor v. Laird (l) and Button v. 
Thompson (2) that, to adopt the language 
of Smith at page 171 of the sixth edition 
of his work on Master and Servant, de¬ 
fault of a servant after the day on which 
a periodical payment of wages accrued 
due would not deprive him of his right 
to recover such periodical payment and 
would not divest a vested right. It was 
also clear that a master was entitled to 
reasonable notice and to reasonable 
damages if such notice were not given, 
but it was also clear that such a plea 
mu3t be raised by way of set-off if it was 
raised by way of defence, and not made 
the subject of a separate suit by the 
master. It is not quite clear to me 
whether the defendant wished to allege 
a custom that he was entitled in the 
case of a monthly hiring to require a 
month’s notice or to deduct a month’s 
salary, or whether he wished to allege a 
custom that he was entitled to a month’s 
notice and that a month’s pay on breach 
of such custom was reasonable damages. 
I incline to think that the latter was his 
contention. It however makes no differ¬ 
ence in the result. In the latter case he 
could not plead a pet-off at all: vide 
Mahomed Nassrouddin v. Oppenheimer 
& Go. (3), since it would be a plea that 
sounded in damages and in neither case, 
since the amendment of the Court-Fees 
Act, could the plea, being unstamped, be 
regarded. The application must accord¬ 
ingly be dismissed with costB, two gold 
mohurs. 

K.N./r.k. Appeal dismissed. 

1. (1856) 1 H & N 266. 

2. (1869)4 C P 330. 

3. 9 Bar L R 285. 
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Young, J. 

Mg. Po My a— Appellant. 

v. 

Ma Doung and others —Respondents. 

Second Appeal No. 310 of 1913, Decid¬ 
ed on 13th May 1915. 

Arbitration—Reference—Validity of -Re¬ 
ference by natural guardian when for self 
and minor cannot be challenged. 

A natural guardian can refer a question that 
concerns the wards to arbitration and when the 
question dees not concern the minors solely but 
also the guardian, there is consideration aad 
mutuality sufficient to preclude the other party 
to the reference from repudiating it: 2 M. H. 
0. R. 47; 19 Cal. 334; 85 Bom. 153, Ref. to. 

[P 111 0 
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$ahman —for Appellant;. 

K. 'N. Banerji —for Respondents, 
judgment. —This is a suit upon an 
a^rard, whioh has been upheld by both 
the lower CourtB. The objections urged 
before me wore, first, that the procedure 
of the Court of first instance had been 
highly improper and prejudicial to the 
appellant's oase in that the learned Sub- 
Divisional Judge had allowed the plain¬ 
tiff's Counsel, after one arbitrator bad 
been examined at length, to put his dis¬ 
position to the other arbitrators and ask 
if it was oorreot. The lower Appellate 
Court severely critioised this procedure 
with the result that the Sub-Divisional 
Judge was called on for a report, when 
he explained that the procedure in ques¬ 
tion was adopted at the request of both 
the parties. Under such circumstances 
the objection falls to the ground under 
Evidence Act, S. 142. The second objec¬ 
tion was that the reference was bad in 
that a mother referred to arbitration the 
questions whether her deceased husband 
had nob deposited during his life-time 
oertaio property with the defendant and 
whether he should not restore the same 
to her as one of the heirs and as repre¬ 
senting her minor children. The defen¬ 
dant was found by both Courts to have 
assented to the reference bub it having 
gone against him, he now disputes the 
authority cf the mother to make the 
reference and says it is not binding on 
him. It cannot bo disputed that she was 
the natural guardian of her own minor 
children and as pointed out at p. 137 
of Trevelyan’s "Law Relating to Minora” 
she had as such power to do all acts 
whioh were necessary and proper for re¬ 
alization, protection and benefit of the 
property of the minors. The defendant 
having denied the factum of the deposit, 
it was clearly to their interest that the 
matter should be settled. In Temmakal 
v. Subbammal (l) it was held that a 
guardian could bind minora by a refer¬ 
ence. In Romon Kissen v. Hurrololl (2) 
Trevelyan, J. f held the same, though he 
seems to have been of the opinion that 
a minor might be able to upset the award 
in coming of age, if the award was 
shown to be contrary to his interest—a 
proposition which seems too general 
having regard to the decision of Sak- 
rappa Lingappa Hebsur v. Shivappa 

£• (1967*65) 2MHOR47. ~ 

8. (1873) 19 Gal 884. 


Basappa (3), if the award was bona fide. 
Here, however, nob only wero the minora 
interested but the mother was also in¬ 
terested and the question does not really 
arise, for, as pointed out in Russell on 
Awards, Edn. 9 at p. 30, the defendant 
must, if the minors were nob bound, bo 
presumed to have known the law and 
faots and to have got all the considera¬ 
tion for which he stipulated iu the con¬ 
sent of the mother, who was of full ago 
and who also bouod herself. I am nob 
satisfied, therefore, that & natural guar¬ 
dian oannot refer a question that con¬ 
cerns her wards to arbitration and I am 
satisfied that when the question does not 
concern the minors solely but also the 
guardian, there is consideration and 
mutuality sufficient to preclude the 
other party to the reference from repu 
diating it. I would, therefore, dismiss 
the appeal with three geld mohurs, costs. 

K n /r.K. Appeal dismissed. 

“8. (19i0) 36 13om 15-i=8 1. 0. 647. 

A. I. R. 1915 Lower Burma 111 

Ormond, J. 

Ma Shwe Mo and another —Defendants 
—Appellants. 

v. 

P.A.R. M. Ghetty and another —Plain¬ 
tiffs—Respondents. 

Second Appaal No. 169 of 1913, Deci¬ 
ded o^ 5th January 1915. 

(a) Buddhist Law - Alienation — Authority 
of wife—Mortgage by husband under autho¬ 
rity from wife—Mortgagee can sue for de¬ 
claration of ownership and posses*ion. 

Where it is found that- a Burme-e Buddbist hu8- 
band had authority from his wife <o enter into 
a mortg>ge of the property to sign the mortgage 
dooument and to register the same, and to be 
sued on the mor gage s> a3 to bind her interest 
the mortgagee is entitled t:> a declaration that be 
is the owner and to possession. [P lt$ G 3], 

(b) Mesne Profits -Even tenant from tres¬ 
passer is liable for mesne profits. 

A decree for mesne p'ofics may be passed against 
a defendant who has no right to be in po«eision 
as against the plaintiff, though he is the other 
defendant’s teuant. fP u 2j 

R. N. Burjorjee —for Appellant. 

Johannes —for Respondents. 

Judgment. — In 1906 U Meik, the 
husband of defendant 1, together with, 
a son San Bein, mortgaged the land in 
suit to the .plaintiff. The plaintiff ob¬ 
tained a mortgage-decree against his 
mortgagors and bought the property with 
leave under that decree. Defendant 1,. 
v?ho is the wife of U Meik and her son, 
defendant 2 (San Chain), were in posses. 
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sion at the time when this suit was ins¬ 
tituted. The wife claims that her half 
ehare in the property was not affected by 
the mortgage of U Meik or by the decree 
obtained against him in a suit in which 
she.wa 3 not a party, or by the sale in 
pursuance of that decree. The land has 
stood in U Meik’s name for several years. 
In 1900 he mortgaged this land: in 1904 
he again mortgaged it and both tne 
lower Courts havo found that the wife 
knew of thi3 present mortgage and ac¬ 
quiesced in it. I sea no reason to inter¬ 
fere with that finding. The mortgage, 
therefore by U Meik binds the wife s 
interest. It is urged that under 0. 34, 
B. 1, which says all persons interested 
in the mortgage security or in the right 
of redemption shall be joined as parties, 
a decree obtained against U Meik is not 
binding on his wife. 0. 34, B. 1, superse¬ 
des S. 85, T. P. Act, which had the fol¬ 
lowing proviso : “ Provided that the 

plaintiff has notice of such interest.’' 
The unreported case of Ma Tin May v. 
Maung Maung and Wightman and Com- 
pany Ltd. (l) of this Court shows, where 
a Burmese wife authorizes her husband 
to deal with her interest in landed pro¬ 
perty in his own name, the mortgage-de¬ 
cree obtained against the husband only 
binds the wife’s interest in the land. 

In the present case the plaintiff, a 
Ohefcfcy money-lender, had known UMoik 
and his family for eight, nine or ton 
years, but there is nothing to show that 
he should be affected with notice that at 
the time of his mortgage the wife had a 
share in this property or that U Meik 
was not the sole owner. It is further 
contended that 8. 59, T. P. Act, requires 
the mortgagor, i.e., the wife to sign the 
mortgage and that the mortgage of her 
interest must be by a registered docu¬ 
ment, her share in the mortgage being 
over Bs. 100 in value. The husband 
alone signed the document and he pur¬ 
ports to mortgage the whole interest in 
the land. He must therefore be taken 
to have signed for himself and for 
his wife. S. 32, Begisferation Act, says 
the person executing the mortgage is the 
proper person to register it. Therefore 
it was not necessary for the wife to re¬ 
gister the mortgage. The husband had 
authority from his wife to enter into the 
mortgage, to sign the mortgage document 
a nd to reg is ter the same and to be sued 
1. Civil First Appeal No. 14 ol 1913. 
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on the mortgage so as to bind her inter¬ 
est. The plaintiff is therefore entitled 
to a declaration that he !3 the owner 
and to possession. He obtained a decree 
also for m9sne profits against both de¬ 
fendants. It is contended that no decree 
for mesne profits should be made against 
defendant 2 because he was the tenant 
of defendant 1. But neither defendant 
1 nor defendant 2 had a right as against 
the plaintiff to be in possession. Both 
are therefore liable for mesne profits. 

The appeal is dismissed with costs. 

K.N./r.K Appeal dismissed. 

A. I. R. 1915 Lower Burma 112 

Ormond, J. 

Maung San Min —Plaintiff—Appel¬ 
lant. 

v. 

Sanna and another — Defendants— 
Bospondents. 

Second Appeal No. 276of 1914, Decided 
on 14th January 1915. 

Registration Act (1908), S. 47—Scope— 
Deed operates from date of execution and 
not registration. 

Under S. 47, Registration Act, a registered deed 
operates from the date of its execution and not 
of registration 

Sin Hla Aung —for Appellant 

Judgment. —The plaintiff sued for a 
declaration that ho was the owner of a 
house which he had bought from one Ma 
Aye Me, the wife of Po Cho, a Chinaman, 
on 8th May 1913. The defendant is a 
judgment-creditor of Po Cho and he 
attached the house or attempted to 
attach the house on 20th May. The 
defendant alleges that the sale to the 
plaintiff was not a bona fide one. The 
Township Court has found that the 
plaintiff had houe3tly bought the house 
from Ma Aye Me, who had a right to 
sell it. Po Cho had left his wife and 
had given her authority to sell the house. 
The District Judge based his judgment 
upon the assumption that the sale to the 
plaintiff was made on 5th June. The 
sale was by a registered deed which was 
presented for registration on 8th May 
when the parties admitted execution, 
and receipt of the consideration, but for 
some reason, which does not appear, it 
was net actually registered until 5th 
June. The District Judge, 1 think, has 
overlooked the provisions of S. 47,Begis- 
tration Act, under which a registered 
deed operates from the time of execution 
in a case such as this. There is nothin 
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itL the evidence to show- that the sale 
W&9 nofc bona fide; the plaintiff had 
Acquired the ownership in the house 
.before thO defendant obtained a decree 
against the judgment-debtor, and there 
is. nothing to show that the plaintiff 
& 18 W that the defendant had instituted 
a suit against Po Oho at that tim9. The 
appeal, therefore, must be allowed with 
costs and the decree of the Township 
Court will be restored. The plaintiff 
will have his costs in all Courts. 

K.N./r.k. Appeal allowed. 
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Ormond and Twomey, JJ. 

Af a Bin—Appellant. 

v. 

Tin Nga and others —Respondents. 

Civil Miac. Appeal No. 165 of 1913, 
Deoided on 23rd March 1915, against 
judgment and decree of Diet. Judge, 
Pyapon, D/- 17th September 1913. 

Buddhist Law (Burmese)—Succession—Hus¬ 
band and wife dying without issue simul¬ 
taneously or within short interval— Their 
property is to be regarded as retaining its 
joint character and is to be-divided accord¬ 
ingly. 

Where a husband and wife die childless simul¬ 
taneously oc within a short interval of one an¬ 
other, their property is to be regarded as retain¬ 
ing its joint oharaoter and is to be divided ac¬ 
cordingly, i. e., the respective party’s parents 
would take the separate or ancestral property of 
husband or wife and would share equally the 
jointly acquired property of the husband and wife. 

Obiter dictum: —If there are no paroats sur¬ 
viving bat the husband and wife Dave brothers 
and sisters it would seem reason »ble to deal with 
the estate by analogy as a joint estate. [P 116 C1] 

Ohari —for Appellant. 

Maung Kin —for Rsspondonts. 

Twomey, J.— The appellant Ma Ein 
applied to the District Court of Pyapon 
for Letters of Administration to the 
estate of her daughter Ma Sbwe Myib 
and so-in.law Maung Tun Tha who died 
without issue, the former on 22nd Janu¬ 
ary 1913 and the latter on the next day. 
Ma Bin alleged in her application that 
the deceased couple lived with her from 
the time of their marriage and had pro¬ 
perty in common with h9r, and that the 
property valued at over Rs. 22,000 was 
in her possession as joint owner. The 
only other relatives left by tha deceased 
% are Maung Tun Tha’s brother and sister, 
| and they assigned their interest in the 
I property to a stranger named Maung 
I Meik. This assignee opposed the grant 
I of Letters of Administration to Ma Ein, 
I 1915 L. B./16 & 16 


claiming that as Tun Tha survived his 
wife he inherited as her sole heir and 
that Ma Ein is not entitle 1 to any part 
of his estate. The respondent, Maung 
Meik, has died and his legal representa¬ 
tives have been substituted on thereoord. 
The District Judge in a very brief order 
acoepted the oaveator’s plea and dis¬ 
missed Ma Ein’s application. The Judge 
entirely failed to consider the rule9 of 
Buddhist Law regulating ths devolution 
of the inheritance in cases of this kind. 
The appellant relies on S. 56 of the 10th 

Book of Manu Kye, whioh is headed 
“The Law of Inheritance as regards the six 
relations of the husband and the six of the wife.” 

The cognate texts in other Dhamma- 
fchats are collated in S. 303 of tbc ex-Kin 
Wun Mingyi’s Digest. S. 56 of the Maou 
Kye provides for the case of a husband 
and wife dyiug without issue and leaving 
no children, grandchildren, great-grand¬ 
children or parents surviving. In suah 
cases certain specified distant collaterals 
(maternal and paternal uncles and aunts 
of the decease! husband and wife) are to 
divide tha joint estate between them, 
but only if th9 two deceised have died 
simultaneously or within a short inter¬ 
val of one another. If on the other hand 
one shall die “before the other/’ the in¬ 
heritance goes to the relatives of the 
spouse who died last in accordance with 
the ordinary rule. Having regard to the 
context, it is plain that “before the 
other” meaus “a considerable time be¬ 
fore the other”. .With reference te this 
text Mr. Burgess remarked as follows in 
Ma Gun Bon v. Maung Po Kywc (l): 

“The apparent reason of this distinction seems 
to be that when husband and wife die within a 
short interval of etch other, their joint interest 
in the estate is regarded as predominant, where¬ 
as when one lives loog a after tbe other tin pre¬ 
sumption arises that the joint interest has com¬ 
pletely merged in the sola interest of the survi¬ 
vor, and there is no doubt a certain amount of 
plausibility abaut such a distinction.” 

And Irwin, J., thought that the 
balance of authority is plainly in favour 
of such a construction, which he stated 
in the following words Ma Kadu v. Ma 
Jon (2): 

“While the husband and wife are both alive 
and childless the relations of both have reason¬ 
able expectations of inheriting. When they die 
within a Bhort interval, the suoceision would 
seem to be governed by acoident, or by the caprice 
of fate, rather than by a rule of law, if the rela¬ 
tives of the survivor exoluJo those of the spoug 
who died shortly befor>. After the laps- of so n 

1. (1897-1901) 2 D B R 66. " 

2. (1905) UBR7, 
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time, the interests of the latter naturally pass 
out of sight.” 

This construction appears reasonable 
and the same construction would apply 
to S. 32 of the Manu Kye, which deals 
with another case of a husband and wife 
dying within a short interval of one an¬ 
other and without issue. S. 32 expressly 
provides for the case where parents are 
surviving. Richardson’s version is as 
follows': 

‘‘32nd. Parents having given their children 
in marriage, and in a separate residence, they 
both shall die, the law for the partition of their 
property between the parents of both.” 

When the parents on both sides have 
given their son and daughter in marriage, 
and they, dwelling apart from their 
parents, shall both die, the law by which 
the partition of their property is made 
between the parents of both is this: if 
any husband and wife, living in a sepa¬ 
rate dwelling, shall both die without 
issue, let the parents of the wife have 
what she brought with her at marriage; 
let the parents of the husband have what 
he brought with him originally, and let 
the property acquired during the marriage 
be divided equally between both. If 
they had no property originally, let the 
parents divide equally what they have 
acquired. If the wife had no original 
property, and the husband had, let it be 
divided into three shares, and let his 
parents have two, and the wife’s parents 
one. If the husband had no original 
property, and the wife had, let itbedevi- 
ded into three shares, and let the parents 
of the wife have two, and of the husband 
one. If the wife dies first, and the hus¬ 
band after her, ‘•'let the parents of the 
one who died first have one and those of 
the person who died last two shares, and 
pay the debts in the same proportion. 
The special provisions in the last sen¬ 
tence for the case where “the wife dies 
first and ' the husband after her” would 
indicate that the earlier part of the sec¬ 
tion relates to cases where the two per¬ 
sons die simultaneously or within a short 
interval of one another, while the last 
sentence refers to cases where a consi¬ 
derable interval elapsed between the 
two deaths. 

The cognate texts are abstracted in 
S. 347 of the Digest. They do not differ 
substantially from the Manu Kye. It 
will be noticed that these texts do not 
mention-co-beire, i. e., brothers and sis¬ 
ters of the deceased couple, at all. The 


explanation may be (l) that in the case 
contemplated there are no surviving 
brothers or sisters or (2) that though 
surviving, they are postponed to the sur¬ 
viving parents of the deceased couple- • 
We are precluded from accepting the 
latter explanation as a general rule, in 
view of the recent decision of the Privy 
Council in Ma Nhin Bwin v. XJ Shwe 
Gone (3) that the right of succession of 
brothers aDd sisters in preference to- 
parents is established beyond doubt. But 
their Lordships were careful to distin¬ 
guish the special case of parents living 
with the deceased. They said that Ma 
Nhin Bwin s case (3) 

‘‘should not be held as dealing with or aSeoting; 
parental rights in cases where the family con¬ 
tinues to live together.” 

Accordingly, though the rule given in 
S. 32 of the Manu Kye may not now be 
applied to cases where the parents and 
children lived apart from one another, it 
is still applicable where they lived to¬ 
gether, as in the present case. The 
correctness of this view appears to be 
confirmed by the provisions of various 
texts in the Dhammathats which pres¬ 
cribe schemes for partition between the 
parents of a person who has died child¬ 
less on the one hand and the surviving 
husband or wife on the other. (See 
Ss. 28, 29, 30 and 31, Manu Kye, and the 
cognate texts of which abstracts are given 
in Ch. 19 of the Digest.) The ordinary 
rule of inheritance under the Buddhist 
Law is that the husband is sole heir to 
the wife and the wife sole heir to the 
husband, whether there be issue of the 
marriage or not. The texts cited above 
show that in certain oases the surviving 
parents of a childless son or daughter is 
allowed to share with the surviving wife- 
or husband, while brothers and Bisters 
do not (Oome in at all. It would seem a- 
fortiori that when both husband and 
wife die within a short interval of one 
another and the estate is treated as the 
joint estate of both, a surviving parent 
must be recognized as having a substan¬ 
tial interest in the estate, if indeed he 
does not altogether oust all other rela¬ 
tives including brothers and sisters of 
the deceased persons, at any rate in oases 
where the deceased couple lived with the 
parent. 

The present case belongs to the latter 
class, and I would hold that Ma Ein 
3. A I K 1914 P 0 97=41 Gal 887=8 L B B 
1=23 I 0 483=41 1 A 121. 
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clearly has rights of inheritanoe under 
S. 82, of' the Manu Kye. If Tan Tha as 
well as>Ma Myit had left a parent sur¬ 
viving, then under S. 22 the parent of 
Tun Tha would take Tun Tha’s ancestral 
property, the parent of Ma Myit would 
take Ma Mbit’s ancestral property, and 
the jointly acquired property of the hus¬ 
band and wife would be divided equally 
between the two parents. But as the 
parent of only one of the deceased is 
left surviving, the question will arise 
whether that parent entirely or only 
partially excludes the brothers and sis¬ 
ters of the other deceased. We are how. 
ever not called upon to decide this ques¬ 
tion. It is sufficient to find for the pur¬ 
poses of S. 23, Probate and Administra¬ 
tion Act 1881, that Ma Kin is entitled 
to the whole or at any rate to some part 
of the estate of the two deceased. It is 
curious that the Dhammathats should 
lay down definite rules for the two spe¬ 
cial oases (l) where the childless couple 
leave parents and (2) where they leave 
the six distant collaterals. In both these 
cases we find provisions which can only 
mean that if, the husband and wife die 
one shortly after the other, the estate ia 
to be regarded as retaining its joint 
character and is to be divided accord¬ 
ingly. But the principle deduced by 
Mr. Burgess and Irwin, J., might fairly 
be applied generally, i. e., to all cases 
where a childless couple die within a 
short time of one another. For example, 
if there are no parents surviving but the 
husband and wife leave brothers and 
sisters, it would seem reasonable to deal 
with the estate by analogy as a joint 
estate. I would set aside the order of 
the District Court and direct that Letters 
of Administration to the estate of her 
deceased daughter and son-in-law should 
be issued to the appellant Ma Ein on 
her furnishing Seonriby in the ordinary 
courBfe. The appellant’s costs in both 
Courts should be borne by the respon¬ 
dent. Advocate’s fee in this Court—five 
gold mohuTB. 

Ormond, JL—I concur. 
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Fox, C. J. And Parlktt, J. 

Nga Po Thein and another — Accused. 

v. 

Emperot —Opposite Party. 

Criminal Appeals Nos. 706 and 7J< cf 
1914, Decided on 1st December 1914, 
from order of Addl. Session Judge, Toua- 
goo. D/- 8th September 1914. 

(a) Evidence Act (1872), S. 23—Statement 
not incriminating himself is not confession. 

An acousod’s statement which do^s not incri¬ 
minate himself, is not a confession and cannot 
ba nsed against bis co-accused. [P 117 G 1] 

(b) Criminal Trial - Identification — It 
not reliable when identifiers do not gi'.o 
prominent features of accused in first infre 
nation. 

Identification, unless conclusive, cannnt bo 
made the basis of a conviction, specially wbsn 
the identifiers are nervously upset and do not 
mention the striking features of the accu-ed in 
their first information. [PH8C3J 

(c) Criminal Trial — Suspicion •— However 
strong is not alone sufficient for conviction. 

The gravest suspicion against the accused will 
not suffice to convict them of a crime unl-ts evi¬ 
dence ostabiishos it bevond all doubt. 

•fP118C:j 

Parlett, J.—Nga Po Thein and Nga 
Tun Tin have been convicted of murder 
and abetment of murder respectively and 
have been sentenced,the former to death 
and the latter to transportation for life. 
They are relatives. Po Thein is 19 years • 
of age and Tun Tin about 17, as is shown 
by his appearance, by his statement to 
the Magistrate the day after his arrest 
and by the defence evidence. In Court 
however he gave his age as 15. Between 
3 and 4 p. m., on 14fch April 1914, thre ) 
Karen women were returning to their 
village Pyinmanya. They were iu single 
file, Ma Pa Le Bo in front, then Ma Tbo 
Nu and Ma Dun E behind. At the edge 
of some jungle they met two men each 
with a da, who inquired whether they 
had seen any buffaloes; saying they had 
not, the women went on. The plan filed 
shows that the women were going south¬ 
wards and the men northwards. Whan 
Ma Pa Le Bo and Ma The Nu had gona, 
according to the plan, about 100 yards 
they heard Ma Dun E call for help 
and turning round, thay saw her only 
eleven yards behind them. The taller.of 
the two men they had previously m6t 
was pulling her and cutting her with tha 
da. Ma The Nu says they were struggling 
over a da and the man out Ma Dun E 
over the head with it. The other man 
was standin close by. The witnesses 
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at once started to run to their village, 
only some 600 yards away, and Ma Dun 
E came running after them calling out 
to wait for her to com6 up. She bad a 
cut on her head and both her arms were 
nearly severed and she was enable to go 
far. Ma The Nu went to the village for 
help and she was taken in. She died 
after a tew hours. The wound on the 
head was not of a very serious naturo, 
hub in the absence of surgical aid death 
from either of the severed arms was in¬ 
evitable. Head constable Mg. Tun Zan 
from Intagaw Police Station, two miles 
away, went to the village and took Ma 
Pa Lie Bo’s report which however gives 
few details and does not mention that 
the men had previously met and accosted 
them. Tun Zan says both she and Ma 
The Nu seemed to be in a atate of ner¬ 
vous collapse and said they were unable 
to recognise either of the men. 

The next day Sub-Inspector Mg. Maw 
took over the investigation. Upon ques¬ 
tioning the two women they said they 
were oomplefeely upset and shaken and 
asked him to defer his examination of 
them and as their faces showed him that 
they were much upset with fear, he did 
so. Inquiry showed that two men had 
earlier on theafternoon of the crime been 
eeen by some herdsmen on the road on 
which Ma Dun E was and about half a 
mile south of the scone of the crime. 
Thera is no satisfactory identification 
by any of them of either of tb9 accused 
as one of the men they saw. On 18th 
February however information was ob¬ 
tained from Mg. Po Ko of Kywepia vil¬ 
lage, about a mile south of the scene of 
the orime, that on the afternoon when it 
ooourred he saw two men in his village, 
the taller of whom asked him if he had 
ueen a buffalo. He had seen this man five 
days earlier at Mg. Twe’s house in his 
xjwn village. Mg. Twe stated that the 
man in question had given himself out 
as the son of one San Shun, whom he 
knew, and that he had come from Dama- 
thaik Pagoda festival. San Shan is the 
father of Nga Po Thein, first accused, 
and lives at Intagaw, two miles from the 
scene of crime, and Po Thein was known 
to Sub-Inspector Mg. Maw as he was 
formerly in the Police. On the same 
day Ma Pa Le Bo and Ma The Nu ware 
again examined by Mg. Maw and pro¬ 
fessed their ability to recognise Ma Dun 
E s assailants and gave some description 
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of them. On 19bh February it was learnt 
that Po Thein and accused 2, Tun Tin, 
a relative and close friend of his, had 
left their village to go and clear taungya. 
On 20th Mg. Maw with two oonstabies 
and several others found them cutting 
taungya with one Nga Hmat, but as soon 
as the party appeared the three ran away 
and escaped. Mg. Maw subsequently 
learnt that about 7 a. m., ou the morning 
of the crime the two accused and seven 
other men wore given a quart and a half 
of country spirit by Mg. Po Thaing of 
Intagaw whom they then assisted in 
winnowing his paddy, that about noon 
the two accused left saying they were 
going to Kywepia. It is not suggested 
that they were intoxicated and consider¬ 
ing the number of men who shared the 
spirit and the interval that had elapsed 
since taking it, they can no longer have 
been appreciably under itB influence. 

On 4th March Mg. Maw says he came 
upon Po Thein asleep in the jungle but 
did not recognise him at once and he 
escaped before he oould apprehend him. 
On 23rd March Ma The Nyun’s bouse in 
Intagaw was burnt down and near it was 
found a letter, Ex. G, purporting to 
come from the two accused and to be 
signed by accused 1 and threatening to 
murder three men in the village in re¬ 
venge for villagers plotting to catoh them. 
Mg. Myo, P. W. 12, who professes to 
know Po Thein’s handwriting and to 
identify it in two other letters, Exs. D 
and F, which Po Thein admits that he 
wrote, says that Ex. C is nob in Po Thein’s 
handwriting. He was not asked on what 
he based this opinion, nor did he point 
out how the handwriting in Ex. 0 differ¬ 
ed from that in Exs. D and F. In my 
opinion the internal evidence of the 
three letters points strongly to their 
common authorship. If however Po 
Thein did write Ex. 0 it only goes to 
show, as is sufficiently clear on other 
grounds, that all this time he and Tun 
Tin were in hiding in the vicinity. On 
5bh April information was laid to the 
Police that the two accused had kid¬ 
napped a boy of the village, named San 
Chi, and had extorted a ransom ofRs.200 
for his release. They then left the 
neighbourhood. Po Thein’s letters, Exs.D 
and F, led to Tun Tin’s arrest in Hsipaw 
in the Shan States at 8 p. m. on 20th 
June and Po Thein’s arrest on the follow 
ing day. At 11 p. m. on 2lst June, Tan 
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Tin made a long confession, Ex. A, to a 
Magistrate. The gist of it, so far as this 
oaso is oonoerned, is that Po Thein ac¬ 
cepted the liquor Po Thaing offered him 
’and was drank. After winnowing Po 
Thaing’s paddy they went to the well in 
Pyinmangu village to bathe, then to the 
Damathaik Pagoda and then into the 
oountry. Po Thein said he was tired and 
wanted to sit down. The three Karen 
women oame along; Po Thein followed 
them while Tun Tin remained sitting. In 
« little while he heard a noise, stood up 
and Saw Po Thein and a Karen woman 
straggling 50 yards off. Po Thein hit her 
with a da over the head once and came 
running towards him and they both ran 
into the jungle and subsequently went 
home. He now says that this confession 
is nntrue and was made because Mg. Maw 
tutored him to do so. As the Ses¬ 
sions Judge points out, it does not incri¬ 
minate Tun Tin himself and cannot be 
taken into account against Po Thein. I 
agree with him that it should be left 
out of consideration altogether. Both 
aooused say that after finishing woik at 
Pa Thaing’s threshing floor they returned 
to their homes in Intagaw and never 
went near the scene of orime at all. They 
pretend that they ran away from the 
taungya, not because they recognised the 
Police in the party but because they 
thought they were head-hunters who, 
they had heard, infested these jungles. 
Po Thein denies escaping from Mg. Maw 
a second time. They say they went to 
the Shan States to get work. Their de¬ 
fence evidence, if believed, only aooounts 
for their presence in their village till 3 
to 4 P. M. and is far too indefinite to 
establish the possibility of tbeir being at 
fchp scene of the crime when it was com¬ 
mitted. On the 25th June the accused 
were brought to Pegu and on the ilst 
July a parade was held in the look-up at 
which'Ma, Pa Le Bo and Po Ko identified 
bptb the accused. A month later Ma 
The Ha did the same. The conviotions 
have been based upon the identifications 
by the two,.Karen women and upon the 
aoouged’s conduct after the date of the 
The judge considered that 
^he parade was fairly held, the Town¬ 
ship officer being present, and that the 
woupaQtOQuld not have seen them at any 
time between the 25bh June and the 1st, 
qrin the pasa of Ma The Nu, the 3hsb of 
Jjqly.toBpfc proof Of a. meeting with . fch 


accused is not neoessay to throw doubt 
on the identification. The possibility 
that they might have received a hint as 
to the personal appearance of the men 
arrested baB certainly been in no way 
precluded. The Judge notes that 

“eaoh acousod has a peculiar oast of vi9age which 
no one could help remembering. Po Thein’s 
eyes protrude and he has auriounly emphasized 
features. Tun Tin has a very noticeable appears, 
ance and shape of head and face.*’ 

This would lead one to expect that 
their features would impress themselves 
on the two women’s memories when they 
first met and asked them about the buf-. 
faloes and before anything happened to 
shake their nerves. This meeting, it 
must be noted, is not mentioned in Ma 
Pa Le Bo’s first information report made 
the same evening. Both of them said de¬ 
finitely that they would not remember? 
the men if they saw them again. In Ma 
Pa Le Bo’s case at any rate this cannot 
be attributed to mere nervousness, as 
she was then sufficiently collected to 
make a statement of considerable length 
to Mg. Ton Zan. The next day they 
told Mg. Maw that they were still too 
upset to answer any more questions or 
even to communicate tue simple fact 
that they thought that they could iden¬ 
tify the men. This was not said till 
the 18th and the description thoo given 
was merely that one was tall and dark 
without a moustache and the other short. 
It contained no mention of the striking 
personality of either accused. It must 
be borne in mind that it was on this day 
that Po Ko and Mg. Twe gave their in¬ 
formation; and since Mg. Maw as their 
fellow-villager knew the 1st accused, the 
son of San, well and doubtless also hiB 
relative and dose friend, Tun Tin, his 
suspicions must have been directed to¬ 
wards them at least from that day. The 
events of the next few days showed 
every one who the suspects were. That 
the two Karen women should Dot learn 
their names is hardly to be supposed and 
it is easy to understand that they may 
have gathered some hint of what they 
were like. Ma Pa Le Bo’s conduct at 
the parade is described as follows: 

“She walked up and down B or 6 tlmeB before 
picking out the two accused. She said, ‘These 
are like the men.* ” 

Ma The Hu, no doubt, picked them oat 
at once, but this was & whole month 
later. Ma Pa Le Bo’s behaviour seems 
hardly like that of a woman upon whose 
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iromory the striking features of the two 
r. 2 Gn had made an indelible impression. 
The Judge considered that the neurotic 
end highly strung temperaments of these 
women sufficiently explained their ap¬ 
parently strange behaviour. In view of 
Ma Po Le Bo’s first information report 
I doubt if this view can be accepted in 
her case. It appears to me, moreover, 
that if they were in fact so thoroughly 
seared by the occurrence that it took 
them four days to recover sufficiently to 
bo able to say that they could recognise 
the men, they are not persons whose 
identification of those men made four to 
five months later can be relied upon. As 
to the accused’s conduct after the crime, 
it was, no doubt, such as might be ex¬ 
pected from guilty persons; bub it cannot 
be said that it is inconsistent with their 
innocence of this particular crime. Mg. 
Maw certainly suspected them from an 
early date and whether or not their 
journey to the jungle to cut tauDgya was 
induced by their knowledge of such sus¬ 
picions, it is quite clear that they be¬ 
came cognisant of the fact that he was 
f-ftor them on the 20th February, and 
however foolish it may have been on 
tbeir part, it ia at least intelligible that 
they should thereafter keep in hiding 
until suspicion was diverted from them 
or they could get away. The charge of 
kidnapping and extortion made against 
thorn on the 5th April is sufficient ex¬ 
planation of their absconding bo the Shan 
dtales. In my opinion though there may 
be the gravest suspicion against the two 
<-ccusod of having committed this crime, 
it cannot be said that the evidence estab- 
’sbee it again3t them beyond reasonable 
uoubt. I would reverse the convictions 
end sentences and acquit both the ac¬ 
cused. 

L‘ox, C. J. —I concur. 
lC.N./lt.K. Conviction reversed. 
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FOX, C. J. AND HARTNOLL, J. 

Ma Tin Me —Plaintiff—Appellant. 

v. 

Mating Mating and others —Defendants 
-Respondents. 

First Appeal No. 4 of 1913, Decided 
on 20th October 1914, against the judg¬ 
ment and decree of Dist. J., Pegu, D/- 
16fch December 1912. 

Buddhiat Law (Burmese) — Husband and 
-wife Mortgage by husband alone of mort* 
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gage properties—Wife acquiescing— Wife's 
interest is bound. , . 

Where a Buddhist couple jointly owned pro¬ 
perties but the business was carried on by the 
husband in his name only and he alone mort¬ 
gaged the joint properties but the wife knew of 
the mortgages oreated by him and acquiesced 
in them from the beginning: 

Held: that the husband had power to bind and 
did bind the wife’s interest in the mortgaged 
properties. [p 119 0 1 ] 

Wgere the leases of the sites of certain mills 
were in tie name of the husband alone and 
where in his business transactions he alone ap¬ 
peared as the rice mill owner and the wife did 
not say that she was half owner of the morte 

gaged properties, although she took-part in th- 
negotiation of a mortgage; 

Held : that the wife was estopped from plead¬ 
ing that the mortgage decree passed against 
her husband alone did not affeot her interest in 
the mortgaged property as she was not a party 
to the suit. [P 119 Q 2] 

Dontra—lor Appellant. 

B. Lentaigne —for Respondents. 

Judgment. —Messrs. Wightman and 
Co. admittedly advanced to Maung 
Maung, the husband of Ma Tin Me, the 
appellant, the sums of Eg. 35,000 and 
Bs. 25,000. As security for the first loan 
the mill premises and other properties 
mentioned in paragraph 2 (A), (B) and 
(C) of the plaint were mortgaged and as 
seourity for the second loan the mill 
premises and properties mentioned in 
paragraph 2 (D) of the plaint were mort¬ 
gaged. The respondents. Messrs. Wight¬ 
man and Co., subsequently sued Maung 
Maung to recover the amount due on the 
two mortgages and obtained the usual 
mortgage-decree. They subsequently 
became the auction-purchasers of the 
mortgaged properties. t 

Now Ma Tin Me brings this suit to 
obtain a decree declaring that she is the 
joint owner of the mortgaged properties, 
that her share in them is one half, that 
the mortgage created by Maung Maung 
does not bind her interest and that the 
mortgage-decree passed against Mating 
Maung in favour of respondents does not 
affect her interest in the property. Her 
suit has been dismissed by the District 
Judge and she appeals. 

The first point for consideration is 
whether 9he and Maung Maung jointly 
own the properties mortgaged by Maung 
Maung and on a consideration of the 
evidence it must be held that they do. 
They are a Burmese Buddhist couple, 
and the premises mortgaged were ac¬ 
quired after their marriage, the mills 
being erected after their acquisition. As 



i&e Stow, appellants and 

Haling Mating borrowed heavily from a 
^Jhrifcfcy firin. It is reasonable to assume 
that snot borrowed moneys had their 
t>srt Sri the ereotion of the first mill. 
■The sftopnd mill appears to have been 
paid foi •, in great part, with the money 
ad^Sloced by respondents on the second 
rhoTtgage. Ma Tin Me took a consi¬ 
derable part in the raising of this loan. 
Th&'ifdxt; point for decision is whether 
Mktfog Maung in oreating the mortgages 
fcbfind Ma Tin Mc’b interest in the pro¬ 
perties mortgaged. The leading case on 
the subject is that of Ma Thu v. Ma Bu 
{l);‘whioh has never been dissented from. 
It is clear from the evidenoe that Maung 
Mating has been conducting the paddy 
and the milling business and that Ma 
Tin Me’s name has not appeared in 
connection therewith. The letter Exhi¬ 
bit 1, shows that the business was 
carried on solely in Maung Maung’s 
name—the business stamp being “MauDg 
Manng, Deiku Rice Mill Owner.” The con¬ 
tracts, Exhibits 3 and 4, are in the name 
of Maung Manng only. The evidence 
dearly shows that Ma Tin Me knew of 
the mortgages and acquiesced in them 
from the beginning, for I can see no reason 
to disbelieve the defence witness. In the 
circumstances it must be held that 
Manng Maung in executing the mortgages 
had power to bind and did bind Ma Tin 
Me's interest in the mortgaged proper¬ 
ties'. 

■' The last point for decision is whether 
the mortgage-decree passed against 
Maung Maung affects Ma Tin Me and 
her interest in the mortgaged property, 
in that she was not a party to the suit 
*fid the decree was not passed against 
{her. Order 34, rule 1, of the Code of 
•OfVil Procedure is relied on. There is 
no’doubt that Ma Tin Me should have 
been tnade a party to the mortgage suit; 
but the’question is whether she is not 
Wtopt>ad from pleading now that she is 
riot affected by the mortgage-decree, 
ft'goes without saying that if the res¬ 
pondents had'understood, she was half 
•oWrier of the mortgaged properties, they 
■Would hi%e joined her as a defendant 
Ifl'the epprtgage suit and so have avoided 
fdture^complioatiohs. Have they been 
nO^llgOnt in not joining her ? They are 
* European firm and would not be likely 
kno w the law of ■ joint ownership of 

1. (1872-1892) LBE 678. ' ‘ - 
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property acquired during the marriage 
of a Burmese Buddhist mao and wife. 
They dealt with Maung Maung as he 
ostensibly held himself out as the owner 
of the sites and mills. Admittedly the 
leases of the sites were in his name only. 
In his business dealings he alone appears 
as the rioe mill owner. Ma Tin Me 
allowed this. Further, when Abdul Aziz 
was conducting the negotiations leading 
to the first mortgage, Ma Tin Me not 
only did not object but aotively ac¬ 
quiesced. She did not then say that she 
was half owner of the properties. Abdul 
Aziz is a native of India other than 
Burma and may not have known Buddhist 
law and customs. At the time of the 
negotiations for the second mortgage 
Ma Tin Me went personlly to Mr. Paton 
and begged for the loan. She did not 
then say that she was half owner, but 
she allowed the mortgage to bo in 
Maung MauDg’3 came only as if he were; 
the only owner. Such conduct could not 
fail to mislead the respondents and 
cause them to think that Maung Maung 
was the owner and had power to deal 
with the property. Under such circum¬ 
stances, can they be said to have been 
negligent in not joining Ma Tin Me as a 
defendant when the time came to bring 
a suit to recover their money ? The dis¬ 
closed conduct of Ma Tin Me is such that 
it is not open to her now to plead that 
she is not bound by the decree obtained 
by respondents against Maung Maung. 
The appeal is dismissed with coats. 

K.N./r.K. Appeal dismissed. 
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Young, J, 

Ma Ton Pat —Appellant. 

v. 

Ma Than —Respondent. 

Second Appeal No. 181 of 1914, Deci¬ 
ded on 7th June 1915, against the judg¬ 
ment and decree of Dist. J., Mergui, 
D/- 9th February 1914. 

(a) Buddhist Law (Burmese)—Succession 
—Childless widow can succeed to her hus¬ 
band's ancestral property provided property 
is not held on feudal tenure. 

A childless widow of a man who haa died after 
his parents’ death, succeeds to his share of the 
anceatral property whether it has or has not 
been divided, provided always that the property 
in question is rot held on 6ome feudal tenure 
or is not appurtenant to some hereditary 
office. IP 120 G 2] 


120 Lower Burma Ma Ton Pat ’ 

I (b) Buddhist Law (Burmese)—Pr e-emption. 

A sale by a surviving brother of the whole 
joint ancestral property is invalid and having 
regard to the law of pre-emption is also invalid 
as regards his own share. [P 120 C 2] 

Ormiston —for Appellant. 

Gyee —for Respondent. 

Judgment *— The only questions 
argued in this appeal weie (l) whether 
when two brothers were in joint posses¬ 
sion of immovable ancestral property 
and one died leaving a widow but no 
children, a sale by the surviving brother 
was valid in whole or in part and (2) 
whether the parties being Siamese, the 
law of that country was not the law to 
be applied by virtue of S. 13 of the 
Burma Laws Act. This last point wa 9 
only taken in second appeal and as 
both parties had by their pleadings 
claimed to be bound by Burmese Bud¬ 
dhist Law, it does not seem to me to 
be an objection that should be enter¬ 
tained at this stage. The plaintiff re¬ 
lies upon various Dbammathats, e. g., 
Pyu Kungya and Kyannet quoted under 
S. 7 and Myingun quoted under 
S. 170 of the Kin Wun Mingyi’s Digest. 
He has also in bis favour the great 
authority of Spark’s Code, S. 66 of 
which runs to this effect: 

“If a man dies without'iseue, bis widow sbal 
inherit all tie property which was in his actual 
possession at his death, but sbe shall not share 
as his representive in any ancestral t state which 
Is not divided until after his death.” 

Sandford, J. C., cites this exposition 
of the law with approval in Mi Pyan 
v. Mi Bon Dok (l). The cose, however, 
concerned divided property and the 
point did not really arise, and. more¬ 
over, he had expressed what seems to be 
an inconsistent opinion in the case of 
Mi Tun Byu v. Nga' Yan (2) decided 
only a week or two before. Here too, 
however, the opinion was also obiter. 
No more recent case was cited. The 
respondent relied on the great authority 
of the Manugye and cited a passage 
from page 277 of Richardson’s Transla¬ 
tion, which certainly seems to support 
his contention viz., that the widow of 
a chidless man succeeded to his share of 
the ancestral property. He criticised 
the Dhammatbats cited by the other 
side by stating that they related to 
ancestral property appurtenant to some 
hereditary office, a proposition which is 

1. (1872-189*), TTBlOfr -- 

2, (1872-1892) L B R 32. 
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certainly true r as regards some of the* 
Dbammathats cited in Ss. 7 and 170 of 
the Digest, e. g., Dhammathab Kyaw, 
Kandaw Ponam. He might also have 
relied, as it seems to me, on the two 
Upper Burma cases of Mi Lan v. Maung 
Shwe Daing (3) and Maung Walk v. 
Maung Nyein (4) where the question 
was exhaustively considered. These 
oases took the same view aB that for 
which respondent contended, namely, 
that the childless widow succeeded,, 
provided that the inheritance was 
within reach, i. e., provided that the 
husband or wife as the oase might be„ 
had not predeceased his or her parents 
and also provided that property in ques¬ 
tion was not appurtenant to some here¬ 
ditary office or held on some feudal 
tenure. „ 

Major Spark’s opinion, it was sug¬ 
gested, should be confined to cases in 
which the husband or wife had prede¬ 
ceased his or her parents and conse¬ 
quently the inheritance was not 
within reach and the opinions of 
Sanford, J. C., were also noted. In the 
first of these Upper Burma oases the 
evidence of Kin Wun Mingyi himself 
was taken and he supported the res¬ 
pondent’s view, and in the latter the 
learned Judge had the advantage of 
of having the Kin Wun Mingyi’s Digest 
to which to refer. On the whole seeing 
that the poi.nt has apparently never 
been judicially decided in Lower Burma, 
and that the opinion of Major Spark 
was expressed at a time when the avail¬ 
able authorities were fewer, I am of 
opinion that I should follow the Upper 
Burma decisions and hold that a child¬ 
less widow of a man who has died after 
his parents’ death succeeds to his 6hare 
in the ancestral property whether such 
has or has not been divided, provided, 
always that the property in question is 
not held on some feudal tenure or is 
not appurtenant to some hereditary 
offioe. In my opinion, therefore, thej 
sale of the property as a whole by the 
surviving brother was invalid and hav¬ 
ing regard to the law of pre-emption 
was also invalid as regards his share: of 
Nga Myaing v. Mi Baw (6). The 
property was undivided and the pur¬ 
chaser never even obtained possession. 

8. (1892-1896), 2UBR 121. ~ 

4. (1897-1901), 2, UBR 146. 

6. (1872-1892), L B R 89„ . • f » 
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The appeal musts, therefore, be die- 
missed with oosts. 

K.N./r.K. Appeal dismissed. 

A, I. R. 1915 Lower Burma 121 (1) 

Ormond, J. 

Mating Yeik and another —Defendants 
—Appellant b. 

v. 

Mating Pe To and an other —Plaintiffs 
—Respondents. 

Special Second Appeal No. 146 of 1913, 
Deeided on 4th November 1914, against 
judgment and decree of Diet. Judge, 
Bassein. 

T. P. Act (1882), Ss. 54, 55 (6) (b) and 59, 

—Defendants put in possession of property 
of Rs. 200 without any registered document 
— Whether transaction is sale or mortgage 
plaintiff is entitled to possession and defen¬ 
dants only to charge. 

When the defendants were put into possession 
of two plots of plaintiffs’ land, five or six years 
before the suit, without any registered document 
on payment of Rs. 100 in respect of each plot 
and where the transaction was either an ator- 
tive mortgage (according to the plaintiffs) or an 
abortive sale (according to the defendants): 

Held: that in either case the plaintiffs were 
entitled to possession upon paymont of Rs. 200 
as under the provisions of Ss. 64 and 19 an oral 
transfer could effect neither a mortgage nor a 
&alo and the defendatne were entitled only to a 
oharge on tbe land under S. 55 (6) (b) for the 
purohase-money paid by them [P 121 0 2] 

Wiltshire —for Appellants. 

Israilkhan —for Respondents. 
Judgment—Tbe plaintiffs sue to re¬ 
deem as mortgagors two plots of land at 
Rs. 100 each of which the defendants 
are in possession. No registered docu¬ 
ment or any document was effected. 
The defendants allege that the transac¬ 
tion was a sale. The Township Court 
dismissed the suit on the ground that 
the plaintiffs had not pro\ed their mort¬ 
gage. The District Court on appeal gave 
^.decree to the plaintiffs for possession, 
on payment of Rs. 200. upon the ground 
that the defendants bad not proved their 
purchase. It is, no doubt, for the plain¬ 
tiffs to prove their case; they must show 
a better title that the defendants; 
and the defendants being in possession, 
we <q$^rt with a presumption in their 
favour—that they are the owners. The 
I facts are that the defendants were put 
[ into possession of the plaintiffs’ land, 
§ five or six years before the suit, by or 
1. wijih. the permission of the plaintiffs, 
I that , there was no registered document 
1 and that Rs. 100 was paid , in respect of 
plot of .Under the provisions. 


of Ss. 54 and 52, T. P. Act, an oral trans¬ 
action could effect neither a mortgage 
nor a sale. The defendants, by being 
put into possession by the plaintiffs,) 
either under a contract for & mortgage 
or under a contract for sale, acquired 
no interest in tbe land, their only right 
beiDg, if their case is true, to a oharge 
on the land under S. 55 (6) (b),T.P. Act, 
for the purchase-money paid by them. 

The oaseB cited by Mr.lBrailkhan for the 
plaintiffs-respondents, namely, Lalchand 
Motiram v. Lakshman Sahadu (l) and 
Kurri Veerareddi v.Kurri Bapireddi (2), 
are authorities for this view. The 
plaintiffs were the owners at the time 
of the transaction; the defendants ac¬ 
quired no title to possession under the 
transaction, and they have not acquired 
a title since. It is theD contended by- 
Mr. Wiltshire for the dofendants-appel- 
lants that the suit being one for redemp¬ 
tion based on a mortgage, the plaintiffs 
cannot be awarded possession except on 
a mortgage. The plaintiffs in their suit; 
for redemption olaim possession upon 
payment of Rs. 200. The facts proved 
or admitted show that the transaction 
was either an abortive mortgage (accor¬ 
ding to the plaintiffs) or an abortive Bale 
(according to the defendants); in either 
case the plaintiffs are entitled to pos¬ 
session upon payment of Re. 200. Tha 
facts necessarily adduced by tbe plain¬ 
tiffs to prove their mortgage, though not 
sufficient to prove a mortgage, are suffi¬ 
cient to show that the plaintiffs are en¬ 
titled to the relief claimed; and tbe case 
of the defendants shews the same. I 
think that the Court should therefore 
give the plaintiffs relief iD the present 
suit. The appeal is dismissed with costs 
in all Courts, and mere will be a decree 
for possession of these plots of land after 
the paddy crops have been reaped and 
upon payment of Rs. 200. 

K.N /r.K. Appeal dismissed. 

1. (1904) 28 Bom" 466=6~Bom"L B 610. 

2. (1906) 29 Mad 336 (F 13). 

A. I. R. 1915 Lower Burma 121 (2) 

Ormond, J. 

Abdul Kareem —Plaintiff—Appellant 

v. 

Burray Saib — Defendant — Respon¬ 
dent. 

First Appeal No. 91 of 1914, Decided 
on 4th January 1915. 



122 Lower Burma Maukg Po Yin v. Mg. Ni (Ormond, J.) 



Jurisdiction—Small Cause Court—Suit for 
accounts is excepted — Consent of parties 
does not confer jurisdiction — Provincial 
Small Cause Courts Act (1887), Art. 7. 

A Small Cause Court has no jurisdiction to 
entertain suits for accounts, and consent of 
parties does not give a Court jurisdiction which 
it has not got. [P 122 C 1] 

Anklesaria —for Appellant;. 

Auzam —for Respondent. 

Judgment.—The plaintiff sued the 
defendant in the Small Cause Court for 
one-third share of the profits of the de¬ 
fendant’s refreshment business, which 
the defendant agreed to pay the plain¬ 
tiff by way of remuneration for looking 
after the defendant’s business, whilst 
the defendant was away in India. The 
defendant, in his written statement, says, 
inter alia, that it is a suit for accounts. 
The case was not heard by the Court but 
by consent of the parties it was referred 
to a Commissioner to ascertain what the 
profits of the business were, if any. The 
Commissioner found that there were no 
profits or that the plaintiff had not shown 
that there were any profits. The learn¬ 
ed Judge of the Small Cause Court upon 
objection of the Commissioner’s report up¬ 
held the reportandhas dismissed the suit. 

The plaintiff now appeals. The Coun¬ 
sel for the respondent 2.3 a preliminary 
objection contends that the Small Cause 
Court had no jurisdiction, inasmuch as 
the suit was one for an account. The 
appellant’s Advocate admits that the suit 
was one for an account and that the Small 
Causa Court had no jurisdiction, but he 
contends that he should not be mulcted in 
costs and that the plaint should be return¬ 
ed to be presented to the proper Court. 
The suit was clearly one for an account 
and the Small Cause Court had no juris¬ 
diction to entertain it. Assuming that 
the defendant submitted to the jurisdic¬ 
tion of the Court, the consent of the 
parties cannot give a Court jurisdiction 
which it has not got. The appeal must, 
therefore, be allowed and the suit dis¬ 
missed on the ground that the Small 
Cause Court had no jurisdiction to enter¬ 
tain it. The plaintiff must pay the de¬ 
fendant's costs in both Courts; the de¬ 
fendant by allowing the matter to go 
before th9 Commissioner may have done 
so, feeling confident that he could oust 
the plaintiffs on the merits, and he did 
not undertake not to raise the question 
of jurisdiction if the plaintiff appealed. 

I know of no authority which is for 


allowing the plaint to be returned at this 

ft 

stage The suit is, therefore, dismissed 
for want of jurisdiction and the plaintiff 
will pay the defendant’s costs in both 
Courts. 

k n./r.k. Suit dismissed . 
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Ormond, J. 

Mating Po Yin— Defendant—Appel¬ 
lant. n - ‘ 

v. 

Mg. Ni and anothei —Plaintiffs—Res¬ 
pondents. * - T 

Secoud Appeal No. 49 of 1913, Decided 
on 5th November 1914, against judgment 

and decree of Dist. Judge, Myaungmya. 

(a) Buddhist Law—(Burmese)—Gift; 

A gift made in contemplation of death and in¬ 
tended to operate only after the donor’s deathjs 
inopera'ive and void. [P 123 0 1] 

(b) Ejectment—Person not in possession 
must show better title. 

A person not in possession ought to show a 
better title to the property from whioh he Backs 
to eject the person in possession. [P 123 0 1] 

Dawson —for Appellant. 

Po Thit —for Respondents. 

Judgment.—The plaintiff"* sued for 
possession of a house which formerly 
belonged to Ma Hla U, who died eight or 
nine years before suit. The suit was in¬ 
stituted in 1912. The plaintiff, who is 
the nephew of Ma Hla U, says that Ma 
Hla U when she was very old and in bad 
health, two months before her death, 
gave the house to him with this condi¬ 
tion: that Ma Mein (her sister-in-law who 
bad been living with her) should remain 
in the house as long as she was happy 
there. One of the plaintiff’s witnesses 
states that the gift was made in the fol¬ 
lowing terms: “Let Ma Mein take after 
my death and you (plaintiff) take it out¬ 
right after Ma Mein’s death.” The 
plaintiff apparently lived in the house 
with Ma Hla U and Ma Mein; and after 
Ma Hla U’s death he went to live iniiis 
own fields. Ma M.-in lived in the house 
until her death which was two months 
before the suit; and after Ma Mein's 
death the defendant, who claims to be ft 
relation of Ma Mein, took possession of 
the house. 

The defendant’s case is that he and 
Ma Mein jointly bought this house froih 
Ma Hla U a day or two before Ma Hla 
U’s death; that purchase has been dis¬ 
believed by both Courts. U San Pye, ft 
son of Ma Hla U’s husband by a 
marriage, is the heir to the house; fthd 
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<? hif aupports the plaintiff’s case. Hia 
(ether predeceased Ma Hla IT by about 
'<phtee ; years. The Township Judge found 
the-plaintiff’s case of a gift was 
♦fUi. ' The Diafcriot Courtalso found that 
the? gift was true and adds that the plain¬ 
tiff has other rights of inheritance to the 
house'and his possession thereof if dis¬ 
puted" oould only be disputed by 
Maung Ban Pye, step-son of Ma Hla 
O' and eon of U Kywet Ni (her hus¬ 
band- who had predeceased her). But 
the plaintiff was not in possession and 
in order to rejeot the defendant he must 
show a better title. From the evidence 
I think it olear that the gift by Ma Hia 
U was made in contemplation of death 
and was intended to operate only after 
her death; it was therefore, inoperative 
and void, and although the rightful heir, 
U San Pye, may be disposed to support 
the plaintiff’s claim, he has not divested 
himself of his rights to the house in 
favour of the plaintiff. The plaintiff, 
therefore has not shown any title. The 
appeal is allowed with costs and the 
fluibis dismissed with costs to the defend¬ 
ant in both the lower Courts. 

” K;n./b.K. Appeal allowed. 
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Judgment. —The decisions cited in 
support of the first three grounds of ap¬ 
peal have little application to the present 
case. In this case the plaintiff did nob 
seek relief in respect of a number alone. 
Hia case was that hia “Peaoock" mark 
in conjunction with the number 1,000 
had been infringed. There can be no 
possible doubt that he had acquired the 
exclusive right to the use of a picture of 
a peacock. The label started by the de¬ 
fendant was a manifest imitation of the 
plaintiff’s peaoock mark and of the gene¬ 
ral get-up of his label including the 
adoption of the number, 1,000. There 
was no evidence of any one having been 
actually deceived by tbedefendant’smark, 
but it is settled law that it is not neces¬ 
sary for a plaintiff to prove this in order 
to entitle him to suoceed — Sebasbin, 
Edn. 5, p. 134. The defendant’s label 
was certainly calculated to lead pur¬ 
chasers buying or seeking to buy rose¬ 
water on the reputeof the Peacock Brand 
into the belief that bottles bearing the 
defendant’s label might be that brand. 
The only other question is whether the 
plaintiff was disentitled to relief by rea¬ 
son of his using a false description on his 
label. He failed to satisfactorily prove 
that his rose-water was made at the 


FOX, C. J. AND PARLETT, J. 

Balladin and Alladin Firm —Defen¬ 
dants—Appellants. 

W v '• v * 

Vnranm.nl Balbehari Loll —Plaintiff— 

Respondent. 

', First Appeal No. 163 of 1913, Decided 
4m 2nd June 1915, 

1 Trade mark—Infringement of — Proof of 
Actual deception of any person is not neces¬ 
sary. 

In'oatas of infringement of trade marks it is 
not neoesaaty for the plaintiff to show that de¬ 
fendant’s colorable imitation o! plaintiff’s mark 
did actually deceive any person or persons. 

Whei;e it is clear from the evidence that traders 
ih rose water used the words “Ghazipoor Rose 
Water” as descriptive merely of a good kind of 
fluob Whter just as the word “Cologne” is used 
for a particular kind of scent, though not neces- 
e^tlly manufabtnred at Cologne : 

[ PspPle buying such goods do not set 

any particular store upon their coming from the 
^articnUr places to whioh they are ascribed and 
thAStotiotf’ misdescription not being''calculated to 
kfaeetooiaay one does not disentitle the plaintiff 
tOdfo igtiaf ,whioh he might otherwise have ob- 

■Wk -Wii* r V „ [P128C2] 

Bagrain —for Appellants.; , 

JV i£. Das and A. B* Barserji —for Res- 
ondenfc. let' ' .1 •«»( i 


place named, Ghazipoor, bub from the 
evidence it seems clear that traders ini 
rose-water use the words “Ghazipoor 
Rose Water" as descriptive merely of a 
good kind of such water, and no particu¬ 
lar store is set by any one on Buch rose¬ 
water coming from either tho Ghazipoor 
district or any town or village called 
Ghazipoor. The «ord seems to be used 
in much the same way as “Cologne" is 
used for a particular kind of scent, or 
“Worcester" and “Yorkshire" are used 
for sauces, or “Patna" for rice. The 
public must be credited with some com¬ 
mon sense, and it cannot be believed that 
persons buying articles with such names 
set any store upon their coming from the 
particular places to which they are as¬ 
cribed. The misdescription in calling his 
manufacture Ghazipoor rose-water was 
not shown to be calculated to deceive 
any one. The decree in the case was 
justified. The appeal is dismissed with 
costs, ten gold moburs allowed as advo¬ 
cate’s fee. 

K.N./b.K. Appeal dismissed. 
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Parlett, J. 

Ma Thein Me —Plaintiff — Appellant- 

v. 

Mating Po Gywc —Defendant—Respon¬ 
dent. 

Second Appeal No. 161 of 1914, Deci¬ 
ded on 13th November 1914, from decree 
of Divl. Court, Tennaseerim. 

Buddhist Law— (Burmese) -Applicability 
—Husband and wife living separate—Marri¬ 
age status continuing — Suit by mother for 
custody of girl of seven years—Personal law 
is not applicable—Father is natural guardian 
—Guardians and Wards Act (1890), S. 19 (b). 

In a suit by the mother of a Burmese Buddhist 
girl of seven years to recover her from the cus¬ 
tody of her father the plaintiff’s husband who 
was living separate • 

Held : that the provisions contained in Ss. 254 
to 257 of Kimvun Mingyi’s Digest, Vol. 2, provi¬ 
ding for the custody of children upon divorce of 
the parents did not apply where, though the 
husband and wife lived separate, the marriage 
status continued and that as guardianship was 
not one of the matters mentioned in S. 18, Burma 
Laws Act, the personal law of Buddhists was 
not applicable. [p 124 C 2] 

Held also : that according to S. 19 (b), Guar¬ 
dians and Wards Act, the father was the natural 
guardian of the minor ohild under the circums- 
stanoes of the case. [p 124 C 2] 

May Oung —for Appellant. 

Gin walla —for Respondent. 

Judgment. —The parties to this suit 
are husband and wife living apart and the 
husband’9 suit for restitution of conjugal 
rights was dismissed. This suit has been 
brought by the wife to recover the cus¬ 
tody of their child a girl now over seven 
years of age whom the father retained at 
the separation and refused to give up. 
The plaintiff claimed to have the natural 
right to the custody of the child and the 
Court of first instanoa held that she had 
but dismissed the suit on the ground 
that the child was as comfortable with 
the father as she would be with the mo¬ 
ther and desired to remain with the 
former. On appeal the further ground 
was taken that the father was utterly 
unfit to bring up his daughter decently. 
The lower appellate Court found against 
the appellant on that point but held that 
the father, not the mother, was the 
natural guardian of the daughter. 

In this appeal it is urged that the 
mother and not the father is by law en¬ 
titled, to the custody of the minor daugh¬ 
ter, that in this case the father is moral¬ 
ly unfit to be in oharge of a young girl 
and that it would be in the girl’s inter. 
e8fc to be with her mother. It is argue 
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that as S. 17 (l), Guardians and Wards 
Act, directs a Court in appointing a guar¬ 
dian to act consistently with the law to> 
which the minor is subject, the law to be 
applied iD this case is the personal Bur¬ 
mese Buddhist Law and that the analogy 
of the principle contained in 8s. 264 to 
257 of the Kinwun Mingyi’s Digest, Vol. 
2, should be aoted on and the mother 
held to have the right to custody of 
minor daughters. These sections provide 
for the custody of children upon divorce 
of the parents and cannot be held to 
directly apply where as in the present 
case the marriage status continues. 

Section 19 (b), Guardians and Wards 
Act, shows that the father of a minor, 
who is not a European British subject is 
prima facie the guardian. No doubt both 
Ss. 9 and 17 (l) make applicable to suoh 
a minor “the law to which the minor is 
subject”. S. 13, Burma Laws Act' (13 
of 1908) however does not mention guar¬ 
dianship as od 6 of the matters in which 
the personal law is expressly required to 
be administered as among Buddhists and 
accordingly Burmese Buddhist Law is 
not applicable to cases under the Guar¬ 
dians and Wards Act. It is true that in 
the case of Mating Pan Bn v. Ma Nyun 
(l) it was said that the proper person to 
have the custody of a daughter is the 
mother, but that remark must be taken 
as applicable to the particular facts of 
that case, and no reasons are given for 
holding it to be a general rule of law. 
On the other hand both in Ma ChoJc v. 
Mazing Po Sin (2) and in Mating Ba 
Thein v. Ma Me (3), it was held that the 
father is prima facie guardian of his 
children according to Burmese Law. I 
think there can be no doubt of this since 
the law applicable is that contained in 
S. 19 (b), Guardians and Wards Aot. I 
consider therefore that the Divisional 
Court’s decision on this point was oor- 
rect. I also agree with that Court that 
the father had not been shown to have 
lost his right by misconduct or unfitness. 

"Before the Court can interfere there must b0 
a distinct danger of the child being injured or 
contaminated by remaining in the custody of 
the father.” 

(Trevelyan on Minors, 4th Edition,, 
p. 69. Lastly, the girl is clearly not of 
suoh tender years that she cannot be 
separated from her mother nor is i t 

1. 9 Bur L R 183. J ’ •• > { 

2. (1892-96) 2 U B R 646- 

8. 4 Bur L R 242, . 
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ehovra that on other grounds it would 
beAiafcmetly in her interest to be hand- 
«d over to her. 

,!£bie*'appeal is dismissed with oosts. 
Advocate's fees two gold mohurs. 

I.N./b.K.*- Appeal dismissed. 
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/" Ormond and Twomey, JJ. 


* Ma Thit and others —Defendants — 
Appellants. 



■ Maung Tun Tha —Plaintiff—Res¬ 

pondent. 

First Appeal No. 15 of 1914, Decided 
on 31st March 1915, against the judg¬ 
ment and decree of Dist. J., Thaton, 
dated 20th December 1913. 

BuddhUfc Law (Burmese) — Succession— 
Right of eldest son to one fourth share is to 
he regarded as lapsed if not exercised 
without unreasonable delay. 

Under the Barmaso Buddhist Law it is neces¬ 
sary in the interests of the family that the eldest 
son should promptly deoide whether he is to 
claim one-fourth share of the estate of his parents 
and if the option is not exeroised without un¬ 
reasonable delay, it should be regarded as having 
lapsed altogether* [P 125 G 2] 

Coltman—tox Appellants. 

Chit Hlaing —for Respondent. 
Judgment.—The plaintiff was the 
eldest Bon of Ma Tbit and U Tu. U Tu 
died in Deoember 1906. The plaintiff 
instituted this suit in Jane 1913 for one- 
fourth share of the joint estate of his 
parents as at the death of his father. 
At'the time of the father’s death, there 
were six children including the plaintiff. 
The plaintiff made no demand from bis 
mother in respect of his one-fourth share 
until 6& years after his father's death; 
bub, on the other hand, he collected the 
xentBof. the property for his mother as 
being her property. The question in this 
appeal is whether an eldest son must act 
with reasonable promptibude in exercis¬ 
ing his option of taking one-fourth of his 
parents* joint property on the death of 
hU father, or.whether he has 12 years 
'within which he can exercise that option 
under Art. 123, Lim. Aot. We are referred to 
thp aase of Maung Po Min v. U Shwe Lu 
(1) where it is held that the period of 
limii&tion for the recovery of one-fourth 
flhkre by an eldest son is 12 years from 
i tithe date of the parents death, under 
I r Act. 123. The facts of that case are nob 
I given in the report, but we must assume 
I that the eldest son’s opti on had no t 
I U (1908*4) a L B RllO. 


Lower Burma 125 

lapsed owing to delay in exercising it. 
The effeot of undue delay on the part of 
the eldest son was not considered and no 
question was raised on that point. The 
case can only be regarded as an authority 
for applying Art. 123 and reckoning the 
period of limitation from the date of the 
parents’ death when as a matter of fact 
the eldest son has acted promptly. In 
the present case we are not concerned 
with the period of limitation. If the 
plaintiff had demanded his one-fourth 
share promptly after his father’s death 
and had been refused, he would no doubt 
have 12 years from the date of his 
father’s death to sue for the share. But 
though he was a married man with a 
family of his own and living apart from 
his mother when his father died, he did 
nothing for 6$ years and the question wa 
have to decide is whether he should not, 
therefore, be deemed to have abandoned 
his claim to partition and elected to wait 
for his mother’s death and then share 
with his brothers and sisters. It is nob 
expressly provided in the Dhammathats 
that the eldest son must decide promptly 
which course he will take. 

But from the nature of the option it is 
necessary in the interests of the family 
that it should be exercised without delay. 
According as it is exercised or nob, the 
mode of managing the property must vary 
and the prospects of the other heirs 
would also vary. It can hardly be 
intended that a widow should be com¬ 
pelled to keep one-fourth of the estate 
tied up indefinitely on the ohanoe that 
at anytime within 12 years the eldest 
son may demand his one-fourth share. 
Such a restriction would materially 
affect the widow’s management of the 
estate. If such a course were admissible 
the eldest son might conceivably wait bill 
three-fourths of the estate has, through 
misfortune, been lost and then claim the 
whole of the remaining one-fourth to the 
entire exclusion of his brothers and 
sisters although they may have oounbed 
for years oncoming in when their mother 
dies and sharing equally with the eldest, 
son. We think that the right given to 
the eldest son (Manu Kye, Book 10, S. 5) 
of olaiming a one-fourth share of the 
joint estate on his father’s death must be 
exeroised as soon as possible after that) 
event and that if the option is not exer¬ 
cised without unreasonable delay, it 
lapsdB altogether. The appeal is allowed. 
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The decree of the lower Court is set aside 
and the suit dismissed with cost3 in both 
Courts. The appellants will have their 
oosts of the commission issued in the 
Buit, 

k.N./r k. Appeal allowed. 
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Fox, C. J. 

Bansilal Abhoychand — Defendant— 
—Applicant. 

v. 

Mahomed Ebrahim Mulla— Plaintiff 
Opposite Party. 

Civil Revn. Petn. No. 1 of 1915, Deci¬ 
ded on 29th March 1915, against judg¬ 
ment and decree of Sm. C. C. Judge, 
Rangoon, D/- 10th December 1914. 

Landlord and Tenant — Rent— Stock i n 
trade mortgaged—Mortgagee taking possei- 
sion and receiving incomings and paying 
outgoings of business of mortgagors—Mort- 
gaee is not liable for rent of premises there 
being want of privity of contract. 

Where the mortgagee of the stock in trade of a 
shop, who took possession of the stock and who 
received the incomings and paid the outgoings of 
the business carried on by the mortgagors, was 
sued by the landlord of the shop-premise for 
rent: 

Held: that the mortgagee could not be held 
liable for any rent of the premises since there 
was no contract between the landlord and the 
mortgagee regarding payment of rent and since 
the mortgage being of goods only and not of the 
lease or tenanoy of the rooms, the mortgagee did 
not acquire any interest in the rooms.fP 126 C 1] 

J. R. Das —Applicant. 

Doctor —for Opposite Party. 

Judgment. The suit was for rent of 
two rooms, which the plaintiff had let 
to defendants 1 and 2 and in which they 
carried on trade. They mortgaged their 
stook in trade to defendant 3 who took 
possession of it. The mortgagors con¬ 
tinued to carry on the business, but defen¬ 
dant 3 mortgagee received the incomings 
and paid outgoings. The plaintiff sued 
him as well as defendants 1 and 2 for the 
rent of the rooms and a derree has been 
given against all defendants 3. Defen¬ 
dant 3 (mortgagee) applies for revision 
on the ground that the decree as against 
him is contrary to law. This is the case. 
The mortgage was of the goods only and 
not of the lease or tenancy of the rooms. 
There was no contract between the 
plaintiff and defendant 3 for him to pay 
the rent, and the latter did not acquire 
any interest in the rooms. He was not a 
transferee of any interest in immovable 
property and the oases referred to by the 
learned Judge did aot apply. The law ap¬ 


plicable was that stated in Madhubmoney 
Dassee v. Nando Lall Gupta (l). The 
decree against dafendant 3 is set aside 
and the suit is dismissed with costs as 
against him only. 

The plaintiff must pay defendant 3’s 
costs of this application, two gold mohurs 
allowed as Advocate’s fees. 

K.N . /r.K. _ Appeal allowed. 

1. (1809) 26 Gal 839. . — 
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FOX, C. J. ,, , f ...jjj 

Esoof Ebrahim Moolla —Appellant. 

V. ’ , ,-;j Vi 

Esoof Sulaiman Aboo — Respondent, 
Civil Misc. Appeal No. 23 of 1914, De¬ 
cided on 30th November 1914. it: • 

Probate and Administration Act (1881k 
Ss. 23, 30 and 41 —When sharer in province 
is entitled to equal share as absent sharer— 
Limited grant to agent of abesent sharer 
should not be granted. x (i 

In granting Letters to administer the estate of 
a deceased person, a limited grant of Letters • 
should not be awarded to the attorney of an ab¬ 
sent sharer, if a sharer who is entitled to as much 
as the absent sharer is within the Province and 
is willing to administer the estate. [P 126 0 2J 

Ormiston —for Appellant. 

Rutledge —for Respondent. •**<> 

Judgment. —The answer to the ques¬ 
tion involved in this appeal is free from 
doubt. The respondent was a person who 
according to the rules for the distribu¬ 
tion of the estate of an intestate appli¬ 
cable in the case of the deceased, is en¬ 
titled to a part of the deceased's estate. 

He was the only one of such persons 
who applied for Letters of Administra¬ 
tion, a full grant could be given to him 
under S. 23, Probate and Administration 
Act 1881. ir ..!«]* 

The appellant who also applied for 
Letters is the agent of another sharer in 
the estate who is absent from the Pro¬ 
vince. To such agent only a limited 
grant under Ch. 3 of the Act could be 
granted under S. 30, and then only ifjioj 
person as much entitled as his principal! ’ 
was willing to act. A sharer in the estate 
who is in this Province is willing to act, 
consequently a limited grant could nofc 
be made under S. 30 to the attorney of 
the absent sharer in the estate. The 
respondent was entitled to a full grant 
as the Court saw fit to act under S. 41 of 
the Act. No grounds were made out 
for taking this course. * • - \A ■ 

The appeal is dismissed with costs. 
k.n./r.k. Appeal dismissed ; f 
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FOX, 0. J. AND PARLETT, J. 

JWnyor D. Hirji Khorshed — Appel- 

liat. 

v. 

Maung Inn and another — Respon¬ 
dents. 

First Appeal No. 36 of 1913,'Deoided 
on 14th December 1914. 

t De«d-“Construction — Mortgage— Stipula¬ 
tion in mortgage that on default of interest 
mortgagee is to become purchaser at price 
fixed and he should pay difference with in¬ 
terest to .mortgagor—On suit by mortgagee 
for specific performance —Held mortgagee's 
interest stopped from date of default and 
he is liable to pay difference with interest. 

Where a mortgagor agreed with hia mortgagee 
that if he failed to pay all the interest due on 
the mortgage-money on a particular date, the 
mortgaged property shall be deemed to be sold 
to him for a oertain amount and he should be 
paid the difference between that amount and the 
mortgage amount with.interest due thereon; and 
on his failing to pay the interest on the speci¬ 
fied date, the mortgagee eued for specific per- 
formanoo of this contract: 

Held: that as equity regards as done what 
should have been done the mortgagee became the 
owner of the property on the date the mortgagor 
failed to pay the interest and that be i 9 not en¬ 
titled to any further interest on the mortgage- 
money, but that he should pay to the mortgagor 
the difference between the purchase-money and 
the prinoipal and interest due thereon np to the 
specified date. [P 128 02 ] 

N. N. Burjorji —for Appellant. 

Ormi&ton —for Respondents. 

Fox, C. J .—OneG.W. Davis mortgaged 

soma land to Maung Shwe Goh, one of 

the respondents in this appeal, to secure 

the re-payment of Rs. 50.000and interest. 

Being unable to re-pay the amount due 

on the mortgage, Davis -wrote a letter in 

the following terms:— 

“Rangoon, 4th April 1906.” 

"My dear MaungBhwe Goh, 

“I write this to inform you that as I have 
not yet got the interest due on Rs. 50,000 ready 
now, I request you to give me three months 
more for paymfent to yon of all interest due 
thereon. Should I fail to do so on or before 
6th July 1906 I agree to the whole land being 
sold to .you for rupees one lakh (Rs. 1,00,000). 
Afterdeducting out of this amount Rs. 50,000 
already received by me and all interest due ther- 
on the balanoe should be paid to me when the 
land shall become yours unconditionally,” 

Davis did not pay the interest due on 
6 th July 1906. Maung Shwe Goh 
1 called upon him to carry out the promise 
! ..to sell the land contained in the above 
letter. Davis repudiated the letter. On 
|7th August 1906, Maung Shwe Goh 
Instituted a suit for specific performance 
If i the coj&tfact. Litigation between the 
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parties went on until July 1911, when 
His Majesty’s order in Counoil on an 
appeal by Davis was passed. Davis had 
been ordered by an Appellate Bench of 
this Court to speoifioally perform the 
contract. His appeal against this decision 
was dismissed. Davis remained in pos¬ 
session of the property until 24th March 
1911, but paid no interest on the mort¬ 
gage. In taking the account of what 
should be deducted out of the purohase- 
price of rupees one lakb, the Deputy 
Registrar allowed Maung Shwe Gob the 
prinoipal, Rs. 50,000, and interest up to 
24th March 1911. Principal and interest 
amounted to Rs. 85,784-5-1. This calcu¬ 
lation was confirmed by the Original 
Court. The appellant, who is a second 
mortgagee of the land, appeals against 
the order, contending that Maung Shwe 
Goh should only be allowed interest, on 
the mortgage upto 6th July 1906. The 
letter above set out appears to me to con¬ 
template that the land should be Maung 
ShweGoh’s if Davi9 did net pay the inter¬ 
est due on the mortgage before 7tb July 
1906, and if Maung Shwe Goh paid 
Davis the difference between the amount 
due on the mortgage up to that date and 
a lakh of rupees. Both parties must have 
contemplated that Davis’ liability to pay 
interest on the mortgage after that date 
should cease. It may be noted that 
Maung Shwe Goh was anxious to get 
the land at the price and there can be 
no doubt of his intention to pay what he 
had to pay if Davis failed to pay the in¬ 
terest due. If the agreement had been 
carried out the mortgage would in law 
have become merged iu Maung Shwe 
Goh’s ownership of the land. Under 
the circumstances the maxim that equity 
regards as done what should have been 
done is applicable. 

In Birch v. Joy (l) the Lord Chancel¬ 
lor St. Leonards made the following re¬ 
marks upon the relationship between 
seller and purchaser when a contract for 
a sale of land is made: 

“From the time at which the purchaser was 
to take possession of the estate he would be 
deemed its owner, and he would be entitled as 
owner to the rents of the estate, and would have 
kept them without account. From the same 
period the seller would have been deemed owner 
of the purchase-money, and that purchase- 
money not being paid by the man who was recei¬ 
ving the rents, would have carried interest and 
that interest would have belonged to the seller 
as part_of his property. A Gourt of equity, as a 

1 . (1851) 3 H L Cas 666. 
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general rule considers this to follow. The par¬ 
ties change characters; the property remains at 
law just where it was; the purchaser has the 
money in his pooket and the seller has the estate 
vested in him; but they exchange characters in 
a Court of equity; the seller becomes the owner of 
the money and the purchaser becomes the owner 
of the estate.” 

According to this, Mating Shwe Gob 
was entitled to tha rents and profits of 
fcha land from 7th July 1906 and Davis 
was entitled to receive from Maung 
Shwe Goh interest on the amount of 
money the latter should have paid on 
that date. The fact that Maung Shwe 
Goh omitted to claim the rents and pro¬ 
fits in his suit cannot alter the position 
of the parties and enable him to con¬ 
tinue his mortgage and so obtain sub¬ 
sequent interest after the date on which 
he in equity became owner of the pro¬ 
perty. The case of Wallis v. Bastard (2) 
relied on by the respondent’s Advocate 
was a case in which a purchase by a 
mortgagee from her mortgagor was in¬ 
volved. I do not gather from the report 
that any different principle was adopted 
by the Court. The mortgagee obtained 
possession of the land a title more than 
three months after her purchase, but 
she did not pay the full purohase-money. 
Many years after sale persons claiming 
through the mortgagor brought a suit 
for the balance of purchase-money due 
and claimed interest on it from the date 
on whioh the mortgagee had obtained 
possession after that date. No interest 
had been olaimed or paid on the mort¬ 
gage. The decision was that the amount 
due on the mortgage at the time when the 
mortgagee obtained possession should be 
sat off against the purohase-money, and 
the balance of such purchase-money after 
deducting the set-off should bear interest. 

No doubt interest on the mortgage was 
allowed up to the time when possession 
was obtained by the mortgagee, but the 
case was one in which there had been no 
oonneotion between the parties at the 
time, and the Lord Ohanoellor inferred, 
from the oircumsbances of possession hav¬ 
ing been taken in 1842 by the mortgagee 
and of no claim having been made for in¬ 
terest by either party, that there had 
been a perfectly understood agreement 
between them that one debt should wipe 
off a portion of the other debt. In the 
case we have to deal with, there is noth- 
i ng to indicate that there was a perfectly 
S. < nte ) 4 TeC V . A G *261. ~ 


understood agreement that Davis should 
go on being liable for interest on the 
mortgage after 6th July 1906, against 
which should be put interest on the 
amount due by Mauog Shwe Goh up to 
the time the purchase-money was paid 
in full. I would allow the appeal and 
setting aside the order appealed against 
direct that an account be taken of what 
was due for principal and interest onthe 
mortgage up to 7th July 1906 and that 
Maung Shwe Goh be ordered to pay into 
Court the difference between that 
amount and one lakh of rupees. Maung 
Shwe Goh should pay the costs of this 
appeal, five gold mohurs being allowed as 
Advocate’s fee. 

Parlett, J.—I concur. 

K N./r.k. Appeal allowed. 
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FOX, C. J. AND HARTNOLL. J. 

Maung Kyi Hlaing — Plaintiff—Ap¬ 
pellant. i 

v. .’.jo,:-- 

Ma Htu and others —Defendants—Res¬ 
pondents. 

Special Second Appeal No. 314 of 
1915, Decided on 22ad Maroh 1915, 
against the judgment and decree of Divl. 
Judge, Hanthawaddy, D/- 27th Septem¬ 
ber 1913. 

Buddhist Law (Burmese)— Succession- 
Mother not marrying again— Orasa son is 
still entitled to get one fourth. 

Under the Burmese Buddhist Law whether 
the mother re-marriei after the death of the 
father or not, the orasa is entitled to get one- 
fourth share and the mother and younger child¬ 
ren three-fourths. [P 129 0 1) 

Po Han —for Appellants. 

B. N. Burjorjee—tot Respondents. 

Hartnoll, J.— Maung Kyi Hlaing is 
suing for a quarter share of the estate of his 
parents, Maung Shwe Hla and Ma Htu. His 
cause of action is given him by the death 
of his father. Qe sues his mother and 
his sisters. It is nob denied that he is 
the ‘orasa’ son, but it is olaimed that as 
his mother Ma Htu has not married 
again he cannot obtain any share of the 
estate. The Divisional Judge has acce¬ 
ded to such a olaim and dismissed the 
suit. His judgment is largely based on 
the texts given in Sa. 36 and 37 of the 
Kin Wun Mingyi’s Digest, as Maung Kyi 
Hlaing is living separately from his mo¬ 
ther. The texts comprised in those see- | 
tions are meagre. No text from the ii 
Manugye is amongst them. They deal r | 


lSlB ViHTALDAS Khandas v. S. N. Indrayellu (Fox, 0. J.) Lower Burma 129 


with the oase of a child who has been 

f en property prior to the death of the 
her. In my opinion the general rule 
is that given in the texts oolleoted un¬ 
der S. 30 of the same Digest. Suoh texts 
are generally in accordance with the 
rule given in the fifthseobion of the 10th 
Book of the Mauugye. This seobion is 
said to state the law even when the mo¬ 
ther does not marry again. The eldest 
son is to get one share and the mother 
and younger daughters three shares. The 
case of Seik Kaung v. Po Nyein (l) 'is 
distinguishable from this one. Here an 
eldest son is claiming from his mother 
and sisters. In the case of San Dwa v. 
Ma Min Tha (2) ib is nob clear whether 
the mother had married again or nob. 
On the authority of the fifth section of 
the 10th Bock of the Manugye, the texts 
collected in S. 30 of the Kin Wun Min- 
gyi’s Digest and also S. 155 of the Atta 
Sankhepa Dhammabhab, I am of opinion 
that Mauog Kyi Hlaing is entitled to 

I 'the fourth share he is claiming. I ac¬ 
cordingly reverse the deoree of the Divi¬ 
sional Court and restore that of the Sub- 
Divisional Court. 

Appellant will get his costs in all 
'Courts. 

Fox, C. J.—I concur. 

K.n./r.K. _ Decree reversed. 

1. (1900-2) 1 LBR 23. 

2. 2 Chan Toon 207. 
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Fox, O. J. 

VithaJdas Khandas— Applicant. 

v. 

8. N. Indravellu —Opposite party. 

Civil Revo. Petn. No. 130 of 1914* 
Decided on 2tfbh March 1915. 

(a) Negotiable Instruments Act (26 of 
1881), ,Ss. 32 and 56—Liability of maker 
stated. 

The maker of a promissory note undertakes 
and is bound to pjy at its maturity according t3 
its apparent tenor. (P 129 0 2] 

(b) Negotiable Instruments Act (26 of 
1881) S. 9—Promissory note is continuing 
-security. 

A promissory note payable on demand is re¬ 
garded as a continuing security. [P 129 C 2] 

(c) Negotiable Instruments Act (26 of 
1881), S. 56 — Endorsement of payment— 
Effect is that instrument is negotiable for 
balance only. 

Indorsements of payment may be made on a 
negotiable instrument under 3. 56, Negotiable 
Instruments Act (26 of 1881), and the note then 
beoomeB negotiable only for the balance due, but 

1916 L. B./17 & 18 


if no indorsement is made, the note remains 
negotiable for the full amount expressed on it. 

(P 180 0 1] 

(d) Negotiable Instruments Act (26 of 
1881), S. 56 —Endorsement of payment no* 
made —Note negotiated for full amount— 
Person who pay without making endorsement 
suffers. 

If the payee commits fraud by transferring the 
note for the full value without informing the 
indorsee that forae payments have b-en made, 
the person to suffer by the fraud is the person 
who by his omission to insist on his payments 
being indorsed on the note enabled the fraud to 
be committed: Glasscock v. Balls, (1889) 2 Q B 
D 13; Nash v. De Freville, (1900) 2 Q B D 72, 
BeJ. [P 130 0 1] 

Israel Khan —for Applicant. 

Judgment— On 19th August 1912 
S. N. Indravellu executed a promissory 
note for Rs. 50 payable on demand in 
favour of Ramsamaj Singh or his order, 
bearing interest at 6 per cent, per 
mensem. Ramsamaj Singh indorsed the 
note in blank and delivered it to the 
plaintiff for value. Oa 2nd March 
1914 the plaintiff sued S. N. Indravellu 
for the principal and Rs. 51-6 interest 
from 19th August to 23rd February 
1914. The defence was that the amount 
due on the note had been paid in full to 
Ramsamaj Singh by instalments. The 
learned Judge found that all the pay¬ 
ments alleged by the defendant bad been 
made but the last had been made after 
2od June 1912, the date on which the 
note was indorsed and delivered to the 
plaintiff. He held that the plaintiff 
indorsee could recover only the amount 
unpaid on the note on that date, which 
was Rs. 5-5. To this he added Rs. 3 
for interest since the last payment and 
gave a decree for Rs. 8-5 with costs. 
What had to be dealt with was a 
negotiable instrument, an instrument on 
which nob only the payee but also 
anyone to whom he might deliver the 
note after indorsing it could recover. 

The maker of a promissory note under¬ 
bakes and is bound to pay at its maturity 
according to its apparent tenor—S. 32 
of the Negotiable Instruments Act, 1881. 
A promissory note payable on demand 
is regarded as a continuing security:! 
Borough v. White (1). There was no| 
evidence to show that demand for pay¬ 
ment had been made by the payee before 
the indorsement and delivery of the 
note to the plaintiff. Consequently the 
provisions of para. 1, S. 59 of the Act 
did not apply. I understand the Judge 

1. (1825) 107 E R 1080. ’ 
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to have held that the plaintiff was a 
holder in due .course as defined in S. 9 
of the Act, that i9 to say, he had become 
the possessor of the note for considera¬ 
tion before fcho amount mentioned in it 
became payable, without having suffi¬ 
cient cause to believe that any defect 
existed in the title of the payee from 
whom be derived his title. No indorse¬ 
ments of payments had been made on 
the note: consequently there was nothing 
on it to show any one accepting it as a 
security or buying it that it was nob 
negotiable for the full amount expressed 
on it. Indorsements of payments may 
be made on a negotiable instrument 
under S. 56 of the Act, in which case 
the note becomes negotiable only for the 
balance due, but if no endorsement is 
made the note remains negotiable for the 
full amount expressed on it. 

The payee, Ramsamaj Singh, commit¬ 
ted a fraud by transferring and negotiat¬ 
ing the note for the full value without 
informing the plaintiff that payments 
had been made in respect of it. Either 
the plaintiff or the defendant must suffer 
by the fraud. The one to suffer must 
be the defendant, because by his omis¬ 
sion to insist on his payments being 
endorsed on the note he enabled the 
fraud to be committed. Instances of 
the right of a bona fide indorsee to re¬ 
cover in such a case are to be found in 
Glasscock v. Balls (2) and Nasi v. De 
Freville (3). The decision of the learned 
Judge was not according to law, in that 
it was opposed to one of the essential 
principles of the law relating to nego¬ 
tiable instruments. The decree is set 
aside, and in lieu thereof there will be a 
decree for the plaintiff for the full 
amount claimed with costs, the amount 
decreed to carry interest at the rate of 6 
per-cent, per annum. The defendant 
must pay the plaintiff’s costs of this 
application, two gold mohurs allowed as 
advocate’s fee. 

k.n./r.k. _ Dec ree se t aside. 

2. (1689) 2 QBD 13=59 LJQB 51. 

3. (19C0) 2 Q B D 72=09 LJQB 484. 
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Young, J. 

Saw Maung Gyi —Appellant. 

v. 

Ma Thu Kha —Respondent. 

Second Appeal No. 155 of 1914 De¬ 
cided on 20th May 1915. 


v. Ma Thu Kha (Young, J.) 1915 

Buddhist Law (Chinese)—Custom of mar¬ 
riage. 

Among Chinese Buddhists, elopement of the 
girl and the subsequent consent of the girl’s 
parents are, in the cases of inferior marriages, 
sufficient to constitute a valid marriage without 
any ceremony. 

Dawson —for Appellant. 

May Aung —for Respondent. 

Judgment.—This is an application 
by the plaintiff to have it declared that 
he is not the husband of the defendant. 
The onus is therefore upon him: in most 
of the cases cited the applicat was 
the wife under the maintenance section 
of the Criminal Procedure Code, in 
which it would be for the applicant to 
prove affirmatively that ehe was mar¬ 
ried to the respondent in accordance 
with Chinese Customary law. In Foil 
L an v. Ma Gyee (l) where the plaintiff 
had to prove affirmatively a right under 
Chinese Customary law, it was held that 
he had failed, a result not to be wonder¬ 
ed at, considering the conflict that pre¬ 
vails amongst the available authorities 
and amongst Chinese witnesses them¬ 
selves. In Pai Beng Tcng v. Ko Maung 

(2) which was also a civil case, being an 
application by a Chinaman to administer 
the estate of his wife, a Burmese woman, 
the learned Judge seems to have held 
that under the circumstances of the case 
the applicant would, whatever law was 
applicable, be entitled to grant of letters. 
In T. Wain Shain v. Ma Hnin Hlaing 

(3) which was again a civil suit brought 
by a Burmese girl for the restitution of 
conjugal rights it was held that she had 
failed to prove the validity of the 
marriage. In fact from the authorities 
oibed to me it would appear to be the 
case that the party on whom the onus 
lies usually fails. In the present case 
here is almost a unanimous consensus 
of opinion not amongst the Chinamen 
called by the wife bub also amongst the 
Chinamen called by the husband that 
the marriage is valid. Thus Sa Tin Hi f ‘ 
plaintiff’s witness 3, says: I recognise 
plaintiff and defendant as man and wife 
and defendant nob as kept mistress.” In 
case of elopement amongst Chinese Bud¬ 
dhists when the girl is brought back to 
her parents and the latter consent to 
the union, it would be recognised as a 
marriage if no other marriage ceremony 
be performed even if defendant does not 

1, (1903-4) 2 L B B 95. ~~ 

2. (190 J -4) 2 L B R 261. 

3. (1909) 4 1 0 801. 
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plaintiff's parents, still, Bhe will be 
recognised as his wife; witness 5 agree; 
with witness 3; witnesses 2 and 4 also 
say that in this particular case they 
would reoognise the union as legitimate 
as the pair have children, a somewhat 
extraordinary reason; but the faot re¬ 
mains that the plaintiff is unable to pro¬ 
duce a single person of his own nation¬ 
ality who does not regard him as the 
husband of the defendant. 

There are, as it seem9 to me, all ad¬ 
missions made against the plaintiff by 
persons whom plaintiff has himself cal¬ 
led forward as presons likely to know his 
customary law. The ratio decidendi with 
at least three of them is that it suffices 
if the girl’s parents consented to the 
marriage. Thus P. W. 2, LimChauk, says 
that the custom in this country for a 
run-away couple is that after a little 
time the girl is brought back to her 
parents and the latter consent to the 
union, it will be recognised as marriage 
if no other ceremony is performed, even 
if defendant do not visit plaintiff’s 
parents she will be recognised as plain¬ 
tiff’s wife. P. W. 4 says in Burma if a 
a young Chinaman elopes with a Burmese 
girl and if bhe parents of both sides con¬ 
sent marriage becomes valid. Plaintiff’s 
fifth and the last witness says in case 
of elopement if the girl is brought back 
and her parents consent, the marriage 
becomes valid. Turning to the authorities 
cited I cannot find anything definitely 
prohibitive of such a custom. Parker in 
his Chinese Family Law speaks of certain 
preliminaries as being gone through in 
the case of a first class marriage, bub ho 
also speaks of inferior categories of 
women who he says are still wives. Ala¬ 
baster • on the other hand would make 
the Chinamen monogamous and their 
women mere concubines, vide p. 171. It 
is evident however that he considers the 
consent of the parents is the important 
thing even for the head wife and it is 
significant that when he goes into de¬ 
tails that he says to constitute a valid 
marriage the written asaenb of the re¬ 
latives mu9t be given. The consent of 
the father of the woman will suffice bub 
not that of the mother? He does not 
mention the consent of the father of the 
bridegroom as necessary. Having regard 
to the veneration of Chinese sons for 
their parents one would expect it to be 
neceBsary at any rate for a first olasB 


marriage, but in faoe of the contradic¬ 
tion between these two authorities I am 
not prepared to hold affirmatively that a 
lesser wife may nob be a lawful wife or 
that in the absence of these ceremonies 
that may be necessary for a first class 
marriage, the tie of the bridegroom ob¬ 
tains the consent of bhe girl’s parents, 
may not still be lawful and the girl bo 
an inferior wife. The question as already 
stated will or may largely depend in the 
present state of bbe authorities avail¬ 
able on the question on whom the enus 
lies. 

I should therefore not be prepared to 
hold that this woman was a mere mis¬ 
tress of the plaintiff if it be shown that 
he asked for and obtained the consent of 
the girl’s parents to a more regular union 
even after an elopement. Let us look at 
plaintiff's own evidence. It does not 
prepossess one in his favour. He says 
distinctly I never visited defendant’s 
parents’ with U Taik and Gwan Taik be¬ 
fore or after the birth of her second 
child, neither did I go from Gwan Taik’s 
house with U Taik and Ma Paw. I do 
not know if U Taik and Ma Paw went. 
A moment later he however admits that 
he did go but says that he did nob enter, 
that he went with them in spite of his 
willingness to the re-union proposed by 
them; again he says it is true 0 Taik and 
Ma Paw took me to defendant’s house to 
speak to her parents to come to a re¬ 
conciliation with them for having des¬ 
erted plaintiff. On the other haud the 
evidence of Gwan TaikU Taik, Ma Thein 
Gywe is directly to bhe effect that the 
parents did consent and I am not pre¬ 
pared to hold that what they consented 
bo was an illicit union. In other pro¬ 
ceedings plaintiff as he himself admits 
sought to prove that she was a wife but a 
divorced wife because he had deserted 
her for three years. He seems to be a 
person that will take up any position 
that he considers will suit him without 
regard to its truth. In my opinion he 
did apply to the girl’s parents for their 
consent to a regular union. Gwan Taik 
oconpies a respectable position and seems 
bo be related to the defendant and I 
believe his indignant assertion that he 
would nob have been a party to any 
other kind of application and I am no 
satis6ed that the union so sought by thb 
bridegroom and consented to by the 
bride’s parents did nob constitute a vali 
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marriage. I must therefore decline to in- discharged after full inquiry by a com } 


fcerfere with the judgments of the Courts 
below and dismiss the appeal with three 
gold mohurs costs. 

K.N./r.K. Appeal dismissed. 

A. 1. R. 1915 Lower Burma 132 (1) 

Parleti, J. 

M. P. Y, Vaidaynath Iyer —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 340-B of 1914, 
Decided on 4th February 1915, against 

the order of Sess. Judge, Tanasserim. 

Criminal P. C. (189S), S. 437—Person dis¬ 
charged—Notice should be given to him be¬ 
fore ordering further inquiry. 

Where a man has been discharged after a full 
inquiry by a competent Court, a Rovisional Court 
will exercise proper discretion in allowing him 
an opportunity of showing cause before ordering 
a further inquiry or before directing a re-opm- 
ing of the case it being a principle of British Cri¬ 
minal Law that an order to a man’s prejudice 
should not be made without 3be notice to him. 
Where a Court is given a discretion, it is bound 
to exercise it judicially and fairly. [P 132 C 1,2] 

Campagnao —for Applicant. 

Order. —Oq 27th February 1914 one 
Grote, employed by the Burma Rice and 
Trading Company, lodged information 
against the application of criminal bre¬ 
ach of trust in respect of Rs. 2,500. After 
investigation the case was thrown out 
as being of a civil nature. Subsequently 
on 15th April Mahomed Sayed a sub- 
broker of the same Company, to whom 
the money was advanced by them, filed 
a complaint against the applicant. After 
an exhaustive inquiry, the Magistrate 
on l9t July disoharged the applicant. 
On 20ch July complainant’s lawyer filed 
a lengthy application to the Sessions 
Judge, to order further inquiry. He was 
heard and on 14th October further in¬ 
quiry was ordered without applicant 
having been given any opportunity of 
showing cause against it. He now seeks 
to get it reversed. Subject to S. 439 (2), 
Criminal P. C., no Court is bound to 
hear any party when exercising revisio- 
nal powers. Nor does S. 437, like Ss. 476 
and 439, compel the issue of a notice to 
the accused. But in these, as in all 
cases where a Courtis given a discretion, 
it is bound to exercise it judicially and 
and fairly. It is a principle of British 
Criminal Law that an order to a man’s 
prejudice should not be made without 
due notice to him. There is abundant 
authority that where a man has been 


patent Court, a Revisional Court wil 
exercise a proper discretion in allowing 
him an opportunity of showing cause, 
before directing the case against him to 
be re opened. More especially in cases 
like the present, when the evidence is 
voluminous and by no means wholly con¬ 
sistent and when the nature of the in¬ 
ferences to be drawn is so important, 
one would expact a Court to welcome 
the fullest comment and explanation on 
both sides to assist it in reaching a 
sound decision. The omission to hear 
the accused throws upon this Court a 
larg9 part of what is properly the duty 
of the Court below, namely, to consider 
the matter from the accused’s point of 
view as well as from that of the prosecu¬ 
tion. 

The frequency with which instances 
of such omission come before this Court 
indicates need for amending S. 437 in 
clear and unmistakable terms, and it is 
hoped that this will ere long be done. 
The present case, however, is far differ¬ 
ent, inasmuch as the prosecution was 
heard and the defence was not. I feel 
no doubt whatever that no such ex parte 
hearing against aa order of discharge is 
contemplated by S. 440, Criminal P. 0., 
it being contrary to principles of com¬ 
mon fairness. 

I have now heard both sides and can¬ 
not but feel that if the Sessions Judge 
had done the same, he would not have 
passed the order he did. 

Note—The rest of the judgment is not 
material for report,—El. 
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Fox, C. J. 

Maung Yin and another —Appellants. 

v. 

Ma Saw Myaing and others —Respon¬ 
dents. 

Civil Misc. Appeal No. 134 of 1913, 
Decided on 2nd December 1914. 

(a) Buddhist Law —Marriage—Burmese— 
Change of religion by father—Mother re¬ 
maining Buddhist—Child born afesr change 
of religion—Legitimacy is unaffected. 

If after marrying according to the Burmese 
Buddhist custom of marriage, the father becomes 

a Christian and the mother remains a Buddhist, 
the marriage does not become thereby dissolved 
and the legitimacy of the child born after the 
father’s change of religion is not thereby affec¬ 
ted. [P 133 0 1] 

(b) Minors Act (1858)—Position of holder 
of certificate is that of trustee—Limitation 
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4fk«§ not run against him—Limitation Act 
(1908., S. 10. 

A person who holds property by virtue of a 
certificate granted under Aot 11 of 1859 holds it 
as an express trustee for the ohildreo of t to de¬ 
ceased, wh.> are as such entitled to the property, 
and limitation does not run against them. 

[P 133 C 1] 

May Oung —for Appellants. 

R. N . Burjorjee —for Respondents. 
Judgment. — Ma Saw Myaiog’s 
parents were originally Burmese Bud¬ 
dhists. They were married according to 
the Burmese ouatomary form of mar¬ 
riage. Her father subsequently became 

! a Christian: her mother remained a Bud¬ 
dhist. Their marriage was not thereby 
dissolved. Ma Saw Myaing, who was 
born alter her lather’s cbaoge of reli¬ 
gion, was born in lawful wedlock, and 
there can be no question about her 
legitimacy. The Judge’s decision on the 
1st i99ue was correct. The deoisiou on 
the 2nd issue however appears to be 
erroneous. Whether the certificate under 
Act 40 of 1858 was rightly granted is 
immaterial. Maung Yin has held the 
property by virtue of that certiBcate as 
an express trustee for the three children. 
Limitation does not run against any of 
them. They were each entitled to a 
third share. If Ma The Hooya and 
Maung San Ye have received anything 
towards their shares, the amounts must, 
of course, be taken into consideration in 
the final adjustment of the estate and 
of the shares of the three children. The 
case will be returned to the District 
Court to be proceeded with. Maung Yin 
■will be allowed his costs of this appeal 
out of the estate. Advocate’s fee 2 gold 
mohurs. 

K.N./r.k. Case returned. 

A. I. R. 1915 Lower Burma 133 (1) 

Hartnoll, J. 

Shwe Tha U and others — Defendants 
—Appellants. 

v. 

Hla Rhi and another — Plaintiffs 
Respondents. 

Second Appeal No. 291 of 1913, De¬ 
cided on 12th March 1914, against tha 
judgment and decree of District Judge, 

Abvab, D/- 2nd August 1913. 

Civil P. C. (1908), S. 11-Re* judicata 
between co-defendant*. 

Where an adjudication between co-d°fendants 
is neoesrary to give the appropriate relief to the 
plaintiff, the adjudication will bs res judicata 
i between the co-defendants as well as between the 
^ plaintiff and the defendants provided there was 


a oonfliot of interests between the defendants 
and the judgm°nt defioea the rights and obliga¬ 
tions of the defendants inter se. [P 133 0 2] 

Bose— for Appellants. 

Ba Dun —for Respondents. 

Judgment. —The sole point for de¬ 
cision is whether the learned District 
Judge was right in holding that the rule 
of res judicata decides the suit. It seems 
to me that the law is correctly stated 
io the case of Ramchandra Narayan v. 
Narayan Mahadeo (I), namely, that 
where an adjudication between the de¬ 
fendants is necessary to give the appro 
priate relief to the plaintiff, the adjudi¬ 
cation will be re9 judicata between the 
defendants as well as between tho plain¬ 
tiffs and defendants; but for this effect 
to arise, there must be a conflict of inte¬ 
rests between the defendants aDd a judg¬ 
ment defining the real rights and obliga¬ 
tions of tho defendants inter se. In the 
former case the plaintiffs in this suit 
were defendants, and in that suit they 
supported the plaintiff’s claim which was 
based on the same cause of action as the 
present suit. There was a conflict bet¬ 
ween the present plaintiffs and the pre¬ 
sent defendants, who were defendants in 
the former suit based on the same cause 
of action as the present one. The suit 
wa 9 dreided against the present defen¬ 
dants’ allegations and in favour of the 
present plaintiffs’ allegations. The rule 
laid down in the case I have quoted 
above, aod which I am of opinion is a 
correct rule, applies bo the present case. 
I accordingly dismiss the appeal with 
costs. 

K.N./r.K. Aw enl dismissed. 

TT(L897) 11 Bom 216. 
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Hartnoll, J. 

Ma Shwe Hmyin —Petitioner. 

v. 

Mg. Po Chat —Opposite Party. 

Criminal Revo. No, 314-B of 1914, 
Decided on 12th January 1915, against 
the order of Township Magistrate, 

Kavan, D/- 7th August 1914. 

Criminal P. C. (5 of 1898). S. 488—Falber 

maintaining children is not bound to pay 
because they go and live with mother or 
because he refuses to maintain till they 
come to him. 

Where a father has custcdy of his minor 
children and ia maintaining them properly, the 
mere fact that they go and live with their 
mother would not make him liable to be charged 
for maintenance under S. 489, Criminal P. 0 >t 
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though he refuses to maintain tham unless they 
return to his custody. [P 134 G 1] 

Mallear —for Petitioner. 

F. C. Brown —for Respondent. 

Judgment.—The evidence clearly 

9hows that Ma Shwe Hmyin and Mg. Po 
Ghat were divorced some six years ago 
and that the fault mu3t have been on 
Ma Shwe Hmyin's side, since Mg. Po 
Chat is a wealthy man and on divorce 
Ma Shwe Hmyin obtained no share of 
the property. After the divorce it is 
proved that the minor children, Ma 
Thein Me and Me Ba Tin, lived with 
their father and were under hisguardian- 
ship. They sometimes stayed with their 
elder sister, Ma Thein. Some few months 
ago they left their father’s house and 
went to live with their mother. It is 
suggested that the latter persuaded them 
to go to her so that she could claim 
maintenance for themfrom their father, 
which she is now doing and which is the 
subject of the present proceeding, I 
think that this suggestion i 3 probably 
correct. In any case the father has been 
their guardian all along since the divorce 
and has beon maintaining them. He 
wishes to have their custody now and to 
look after them. There has been on his 
part, in my opinion, no such neglect or 
refusal to maintain as comes within the 
meaning of S. 488, Criminal P. C. The 
case is not unlike that of In re Venlcata- 
subbaiyan alia3 Samaiyan (l). I dismiss 
the application. 

K.N./r.k . Application dismissed. 

1. (1890) 2 Weir 632. 
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Fox, C. J. 

Ma Tun —Appellant. 

v. 

Ma IT aing Tlia and others —Respon¬ 
dents. 

Second Appeal No. 11 of 1914, Deci¬ 
ded on 17th May 1915. 

Benamidar—Right* to sue-Benamidar can 
sue on mortgage. 

A benamidar has aright of suit on a mortgage 

of immovable property in his favour and it is 

not open to the mortgagor to raise any question 
as to the right of the benamidar to recover the 
mortgage debt: 18 W. R. 454, Foil. [P 135 C 1] 

Chari —for Appellant. 

Villa —for Respondents. 

Judgment.— The plaintiff is the widow 
of Shwe Gan who was son of San Bwin 
and Ma Aung. Admittedly the original 
defendant, Moung Pe, whose legaf re¬ 


presentatives are the respondents in this 
appeal executed a mortgage bond in 
favour of Shwe Gan for money lent. 
Shwe Gan died and the plaintiff obtained 
a certificate to collect debts due to him. 
She sued Moung Pe to recover the amount 
due on the mortgage-bond. He pleaded 
that the money had been lent to him by 
San Bwin and Ma Aung and that he had 
re-paid the amount due to Ma Aung. 
The latter admitted receipt. Both Court 3 
have held that Shwe Gan was merely a 
benamidar of his parents and that the 
plaintiff could not recover in the suit. 
In an appeal under S. 100. Civil P. C., 
this Court is bound by the Divisionai 
Court’s decision on the facts. The ques¬ 
tion of law involved in this case i 3 whe¬ 
ther it was open bo the defendant to 
plead that the real mortgagees were San 
Bwin and Ma Aung although the docu¬ 
ments of mortgage stated that Shwe Gan 
was the mortgagee and made the amount 
payable to him. On the finding of the 
Divisional Court it must be taken that 
Shwe Gan was merely a benamidar and 
the case of Munshi Basir-ud-din Ahmed 
v. Mohomed Jalish Patwari (l) has been 
cited in support of the proposition that 
a benamidar cannot sue for recovery of 
a mortgage-debt. This decision purpor¬ 
ted to be based upon practically uniform 
decisions of the Calcutta High Court. 
There had, however, been decisions of 
that Court to a contrary effect: see 
Bhola Pershad v. Ram Lai (2) and 
Sachitananda Mohapatra v. Baloram 
Gorain (3). The Allahabad High Court 
had in 7ad Ram v. Umrao Singh (4) 
expressly ruled to the contrary. It ap¬ 
pears to me that this decision is of 
greater weight bhantho39 of the Calcutta 
High Court which held that a benamidar 
had no right of suit. In Nand Kishore 
Lai v. Ahmed Ata (5), Burkitb, J., pointed 
out an error in the reading of a quotation 
iD the judgment of the Privy Council in 
Gopechrist Gosain v. Gungapersaud 
Gosain (6) made in one of the Calcutta 
High Court cases; and in MohendraNath 
MuJcerjee v. Kali Proshad Johuri (7), 
B anerjee, J ., admitted the error, but 

1. (1908 ) 12 C“ W N~i09. 

2. (1897) 24 Cal 34. 

3. (1897) 24 Cal 644. 

4. (1899) 21 All 380. 

5. (1995) 18 All 69. 

6. (1854-57) 6 M I A 53=4 W R 46 (P C)=L 

Sar P 0 J 493. 

7. (1903) 30 Cal 265, 
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adhered' to the view that a benamidar 
had no right of suit for reoovery of im¬ 
movable property. 

The Allahabad oases appear to me to 
show that there is no strong foundation 
for this rule of law and there is oertainly 
no suoh foundation for the rule that a 
benamidar has no right of suit on a mort¬ 
gage in his favour. If, as I hold, the 
plaintiff in this case, although she may 
be legal representative of a mere benami¬ 
dar, had a right to bus on the mortgage, 
the further question arises, whether it 
was open to the defendant to raise and 
have tried in the suit the question whe¬ 
ther the mortgagee was a mere benamidar. 
In my opinion it was not. It was not 
open to him to repudiate his own deed 
in writing, and to contest that although 
by the document he promised to re-pay 
the money to Shwe Gan, he in fact pro¬ 
mised to re-pay it to Shwe Gan’s parents, 
SanBwin and Ma Aung. To allow him to 
do so would be an infringement of the 
principle, if not of the actual letter, of 
S. 92, Evidence Act. The dispute bet¬ 
ween the plaintiff and her mother-in-law, 
as to who had the right to the mortgage- 
money, was no concern of the defendant’s. 
He paid the money to Ma AuDg’s agent 
knowing full well that the plaintiff 
claimed it. He did so at his own risk 
and he has only himself to blame if be 
has to pay over again to the plaintiff. 
To allow a mortgagor, when sued on a 
mortgage by the mortgagee, to raise 
questions as to whom the money lent 
came from, and as to some one other than 
the mortgagee named in the document 
being entitled to recover, it would be to 
allow a course which might throw an 
intolerable burden on mortgagee-plain¬ 
tiffs and encourage harassment of credi¬ 
tors by fraudulent debtors. 

Following the course taken in Rama 
Bhurosee Singh v. Bissesser Narain 
Mahata (8), I hold that it was not open 
to the defendant to raise any question as 
to the right of the plaintiff to recover 
on the mortgage. The appeal is allowed. 
The decrees of the lower Courts are set 
aside. There will be a mortgage-decree 
in the plaintiff’s favour for Rs. 950, 
principal, and Rs. 228, interest up to the 
13th February at the rate of Rs. 2 per 
mensem from that date until the 13th 
day of February 1916, which is the date 
fixed for payment into Court, together 
8. (1873) 18 W R 454. 
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with costs of the plaintiff in all the 
Courts; in default of payment the pro¬ 
perty in the m'ortgage to be sold and the 
usual consequent orders to be entered in 
the decree. 

K.n./r.k, * Appeal allowed. 
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Fox, C. J. 

Maung Te and others —Appellants. 

v. 

Maung Oh —Respondent. 

Second Appeal No. 145 of 1914, De¬ 
cided on 29fch April 1915. 

Execution Sale—Judgment-debtor can re¬ 
main in possession until legally evicted. 

A person in possession of land is entitled to 
retain possession of it until some one who can 
show that he has a good title sues him and gets 
a decree. 

A judgment-debtor whose land has been sold 
in execution can continue in possession ot it 
until removed by due process of law in execution 
of the deoree. [P 135 C 2] 

Harvey —for Appellants. 

Halkar —for Respondent. 

Fox, C. J. —The appellants, although 
th=y are judgment-debtors whose land 
was sold in execution of a decree against 
them, are entitle! to remain in posses¬ 
sion of it until removed by due process 
of law in execution of the decree, or 
until some one who can show that he 
has a good title sues them and gets a de¬ 
oree. The plaintiff claimed title by rea¬ 
son of a purchase from L. A. R. Subra- 
maniam Chetty. In execution of the 
decree against the appellants the land 
was sold to Kali Mutu. There is nothing 
to shew that Kali Mutu transferred 
the land to L. A. R. Subramaniam 
Chetty. The plaintiff bought from a 
person who had not a title and conse¬ 
quently he acquired no right to the land 
by his purchase and no right to have the 
defendant ejected from the land. The 
appeal is allowed, the decrees of both 
the lower Courts are set aside, and the 
suit is dismissed with costs. The plain¬ 
tiff must pay the defendant’s costs in 
the District Court and in this Court. 

K.N./r.K. Appeal allowed. 
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Twomey, J. 

Maung Tha —Plaintiff—Appellant. 

v. 

N. C. Chatterjee — Defendant — Res¬ 
pondent. 

_ Second Appeal No. 231 of 1913, De¬ 
cided on 8th February 1915. 

Transfer of Properly Act (1882), S. 8 — 
Assignment of debt—Arrears of interest also 
part unless otherwise stipulated. 

The arrears of interest of an assigned debt form 
part of the interest which the transferor is cap¬ 
able of passing by assignment and must be held 
to have been transferred in the absence of any 
words restricting the interest transferred. 

. CP 136 Cl] 

Wiltshire —for Appellant. 

D . N. Palit —for respondent. 

Judgment. —The arrears of interest 
accrued before the assignment formed 
part of the interest which the transferor 
was capable of passing in the property, 
ajd in the absence of any words restrict¬ 
ing the interest transferred it must be 
held, under S. 8, T. P. Act, that the as¬ 
signment was intended to exhaust the 
transferor s inteiest in the property. 
S. 8 expressly provides that the arrears 
of interest due on a debt are not included 
in the legal incidents of the property in 
the debt. They are part of the debt it¬ 
self, and pass as a matter of course to 
the transferee in the absence of words 
to show a contrary intention. As re¬ 
gards the interest allowed by the Divi¬ 
sional Court from the date of suit to the 
date of the Divisional Court’s decree, I 
see no good reason for excusing the ap¬ 
pellant who set up a false defence to the 
suit. On 11th November, i. e., just be¬ 
fore the appeal came on for hearing in 
this Court, the appellant filed an addi¬ 
tional ground of appeal, namely, that 
the original suit was time-barred by one 
day. But it is clear from the record 
that the plaint was really presented on 
26th September 1910, and not on 27th 
September 1910 as contended by the 

appellant. The appeal is dismissed with 
costs. 

K.N./r.k Appeal dismissed. 
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Full Bench 

Fox, C. J., Ormond and Twomey, JJ, 

Mg. Mra Tun —Appellant. 

v. 

U Kaing —Respondent. 

Civil Reference No. 3 of 1915, Decided 
on 5th July 1915. 

Civil P. c. (5 of 1908), O. 21, R. 58-At- 
tachment need not be made in mortgage 
decree but if made objections have to be de¬ 
cided under O. 21, Rr. 58 to 63. 

Pr. ceediDgs by way of attachment are not ap- 
pli able t) mortgage-decrees, but if the decree- 
holder apolie3 for and obtain? an order for 
attachment and prorerty is attached, claims and 
objections to the attachment can be brought 
under 0. 21, R. 58, Civil P. C., and such claims 
and objections must be dealt with under that 
rule and the following rules prescribing t e pro¬ 
cedure for inv stigaticn of claims and objections: 

2 L B R 138; 4 L B R 82, BeJ % to and Exp. 

[P 137 C 2] 

Order of Reference 

Fox, C. J. In the Regular Suit No. 
22 of 1914 of the Township Court of 
Kyaukban, U Kaing obtained a decree 
against Pan Aung and Mg. Sein Bu on a 
bond by which they mortgaged or hypo¬ 
thecated to him 10 buffaloes. The 
decree directed that if the defendants 
failed to pay the amount found to be due 
the buffaloes should be sold. It amoun¬ 
ted to a mortgage-decree. Four days 
after the date of the decree U Kaing 
applied for attachment of the buffaloes, 
and nine were attached. Tbe report of 
the Deputy Bailiff ia silent as to whose 
possession they were in when he attach¬ 
ed them, and in what manner he did it. 
He reported merely that be attached the 
buffaloes and left them in the possession 
of Mra Tun, Tbugyi of Tbawiogaing vil¬ 
lage, for him to look after them. Mra 
Tun applied for removal of the attach¬ 
ment, alleging that the cattle had been 
made over to him before the attachment 
for a debt whioh Pan Aung owed him on 
a bond mortgaging the cattle to him. 

The Township Judge hell on the 
authority of S. E. M. A. N. Muthappa 
Chetty v.S. A. E. M. Pallathappa Ghetty 
(1) that he was precluded from going iD- 
fco Mra Tun’s application. The ruling of 
Birks, J., justified this part of the 
Township Judge’s order. It appeirs to 
me that the matter requires reconsider¬ 
ation. U Kaing’s decree being tanta¬ 
mount to a mortgage-decree, his applica¬ 
tion for attachment of the cattle was un¬ 
necessary and inapplicable according to 

1. (1903) 2 L B R 138, 
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the ruling. Assuming that at the time 
of this attachment the cattle were in the 
possession of Mra Tun, the latter is by 
the ruling deprived of the right which 
is given by the Code to a person in 
whose possession property is, when at¬ 
tached, to move the Court to remove the 
attachment. If the ruling is correct, a 
holder of a mortgage.decree may wrongly 
obtain an attachment which may be 
wrongly executed against property not 
in possession of the judgment-debtor at 
the time, yet the person in whos9 posses¬ 
sion the property was when attached 
has no remedy except the regular suit. 
The position appears to me to be anoma¬ 
lous, Toe mortgagee decree-holder ob¬ 
tains an advantage which he was not 
entitled to by adopting a wrong proce¬ 
dure, yet the person who may be injured 
by this wrong procedure is deprived of 
the remedy provided in case the proce¬ 
dure of attachment is properly followed. 
Possibly this Court might set aside the 
order for attachment and all proceedings 
subsequent thereto as materially ir¬ 
regular, but before a claimant could get 
this done the attached property may 
have been sdd to a third party, and a 
claimant might have much difficulty in 
recovering it. 

I agree with the judgment referred to 
in so far as it holds that procedure by 
attachment is not appropriate in a mcrt- 
gage-deoree. Courts Bbould be careful 
not to issue attachments under such de- 
oreeaexcept undor ultimate fioal personal 
decrees. When however a mortgagee 
decree-holder wrongly obtains attach¬ 
ment of property under such a decree, it 
appears to me that it should be open to 
aDy person objecting to the attachment 
to adopt the procedure of R. 5d, O. 21 
and following rules to obtain removal of 
the attachment. As the Courts are at 
present precluded by the ruling of 
Birks, J., from hearing a case in such a 
case, I refer to a Bench the following 
questions:— 

“When a holder of a . mortgage-decree applies 
ior and obtains an order for attachment nnd 
property is attached thereunder, is the Court, 
which is-ued the order, precluded from investi¬ 
gating a claim or objection t> the attachment 
under R. 69 and following rules of O. 21, Civil 
P. 0.” 

Opinion of the Full Bench 

Fox, C. J. —We agree with Birks, J’s. 
judgment in S. i?. M. A. N. Muthappa 
Ohetty v. 8. A.R.M. Pallathappa Cheity 


(l), and Hartnol!, J's., judgment in 
Gcibalu v. Po Hla (2), in so far as theyl 
hold that proceedings by way of attach¬ 
ment are not applicable to mortgage- 
decrees, bub the deoisions quoted in 
those judgments do not appear to us to 
be authorities supporting the rule that 
if a mortgagee attaches property under 
a mortgage-deofee a claim under S. 273, 
Civil P. C. of 1882 could Dot be brought 
or admitted. It appears to us that jd 
all oases of property being attached, 
claims and objections to the attachment 
can be brought under the corresponding 
provision of the Civil P. C., 1908, name- 
ly, O. 21, R. 58 and that such claims or 
objections must be dealt with under that 
rule and the following rules proscribing 
the procedure for investigation of claims 
and objections. 

Ormond, J. —I concur. 

Twomey, J. —I ooncur. 

K N./R.K Reference answered. 

2. U907) 4 L B R>2. 
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Ormond and Parlett, JJ. 

Ma On Bwin —Defendant —Appellant. 

v. 

Ma Til and another —Plaioitffs— 
Respondents. 

* First Appeal No. 98 of 1912, Decided 
on 15th May 1914, against the judgment 
and decree of Dist. J., Tbarrawaddy, in • 
C. R No. 5 of 1912. 

Buddhist Law {Burmese) — Succession— 
Paternal and maternal aunts succeed per 
capita to nephew’s estate. 

Unde- the Burmese Buddhist Law the 
paternal and maternal aunts succeed to their 
Dephew’e estate per capita and not per siirpes. 
Equality of division is the rule usually adopted 
in the division of property among persons of the 
same degree. [P 139 C 1] 

Polit —for Appellant. 

Lentaigne —lor Respondents. 

Parlett, J .— This case arises out of 
coDflic ing claims to the estate of MauDg 
Tha Nu, a minor who died on 20ih 
December 1909; he was an only child 
and both bis parents predeceased him. 
His father Maung Nye Sein died in 1899. 
His mother Ma On Gaing married Maung 
Pan Nyun about two years later,and her¬ 
self died in November 1906. She left one 
sister Ma On Bwin, the defendant,whose 
husband Maung Po Lu also died in 1906. 
Maung Nyo Sein had two sisters, Ma Tu 
and Ma Nyein Bu, the plaintiffs. He had 
also a brother, Maung Shwe E, who died 
in July 1907 leaving a family. They are 
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not parties to the suit and it is clear 
that they have no claim to Tha Nu’s 
estate, being excluded by their two 
aunts, the plaintiffs: See Mating Hmaw 
v. Ma On Bwin (l), Ma Ma Gale v. Ma 
Me (2) and Kan Gyi v. Ma NgweNu (3). 
The defendant took Maung Tha Nu into 
her house after his mother’s death and 
obtained Letters of Administration to 
his estate. The plaintiffs sued her for 
l/3rd share each of that estate. The de¬ 
fendant pleaded that she had adopted 
Maung Tha Nu and, therefore, was 
entitled to the whole of his estate, and 
further that in any case she was entitled 
to half the estate and plaintiffs to only 
one-half between them. The District 
Court held against her on both points 
and she now appeals. As regards tba 
adoption, defendant’s story is that in 
about March 1907 Maung Shwe E came 
and asked the boy to go back with him 
to his father’s relations, but he declined. 
To avoid trouble with them defendant 
and her husbaud thought it wise to 
formally adopt the boy and the next day 
they called in six neighbours to witness 
the adoption. Three of them are dead, 
but three have given evidence; as has 
also a carpenter, Maung Pu, who hap¬ 
pened to be working in the house at the 
time. Their account is to the effect that 
the couple expressed their desire to 
adopt the boy, the latter signified his 
assent and defendant and her husband 
then said that they adopted him as their 
son. 

Not one of these witnesses appears to 
be really independent. Shwe Thaw is a 
neighbour and is in the habit of looking 
after defendant’s affairs; he had been in 
debt to her and gave her land in satis¬ 
faction, keeping it, however, in his own 
name. XJ Nu is Po Lu’s father: Tun 
E is a dependant of Ma On Bwin and a 
man of no standing. Ma Pu’s wife is 
related to Po Lu. The evidence of what 
happened on this occasion is, therefore, 
far from satisfactory. But even if it 
were satisfactory, it would require to be 
supplemented by proof of publicity of 
the relationship between the adoptive 
parents and the adopted ohild. Of this 
there is absolutely none. Not one of 
the defendant’s witnesses can say that 
they ca lled one another mother and son. 


On the contrary the boy continued to 
oall her aunt as before; nor does any of 
them say that the boy was looked upon 
in the village as their adoptive son. On 
the other hand, all the plaintiff’s wit¬ 
nesses, whom there appears no reason to 
distrust, say that they never once heard 
of the relationship. It is clear that the 
adoption was not proved. As regards 
the shares of the three aunts, the decision 
of the District Court is fully covered by 
the authority of Maung Tun Aung v. 
Maung Yan Pyo (4), Ko Kan Gyi v, 
Ma Pyu (5), where the rule of equality 
of division in such cases is laid down. 
We are asked to hold that the Bench 
ruling of this Court should be reconsi¬ 
dered and a division per stirpes declared 
to bo the rule in such cases. No authority 
for this view is cited, either in the 
Dhammathats or among reported cases. 
But reliance is placed on the analogy to 
be drawn from the case of Maung Kyaio 
v. Ma Tu (6), which was followed with¬ 
out discussion by a Bench of this Count 
in Ma Mya v. Ma Su (7). In the former 
case out of a brother and two sisters, a 
brother and one sister predeceased the 
other sister, each leaving a family, and 
when the last sister died childless the 
nephews and nieces inherited per stirpes. 
It is clear that the decision was based 
more upon considerations of fairness 
than upon any express rules, and certain 
passages in a later case, Ma Gun Bon v. 
Mating Po Kywe (8), indicate possible 
grounds for a contrary view. In the 
particular case, however, had either the 
brother or sister been living when the 
second sister died, he or she would 
entirely exclude his or her nephews or 
nieces. 

He or she having died, however,- it 
might appear unfair that the family 
should lose more than half of the estate 
in favour of their cousins merely because 
the latter were more numerous than 
they. If it was intended that uncles 
and aunts should always inherit per 
stirpes as representing the grand- j 
parents, one would expectthat the shares 
of the grant-parents would be expressly 
laid down where two of them survive on 
one side and only one on the other, but it 

4. (1897) 2 UBR 172. 

5. (1913) 6 L B R 164=18 I C 497. 

6. (1892-96) 2 U B R 189. 

7. 13 B L R 374. 

8. (1897-1901) 3 U B R 66. 


1. (1900-2) 1 L B R 104. 

2. (1905) 2 U B R 5. 

3. (1909) 5 L B R 70=3 I C 680. 


1913 Hce Hin v. S. Balthazar (Harfcnoll, J.) Lower Burma 139 


would appear that all the surviving 
graud-parenbs divide equally. Again were 
the ^division to be par stirpes, fche case 
where the grand-parenfcs survive on one 
side only and unales and aunts on the 
other, should be provided for; in suoh a 
ease, however, a single grand-parent 
would exeolude unoles and aunts on both 
sides. In ilfa Kyi Kyi v. ilfa Then (9) the 
tendency of Buddhist Law towards 
equality of share is pointed out and 
several oases illustrating it are referred 
to. That case was even one in which, 
according bo certain texts, an unequal 
division should be made. In the present 
instance no such texts can be cited. On 
the contrary, of the sections of the Digest, 
Nos. 308, 309 and 311, which refer to the 
right of unoles and aunts bo inherit in car- 
tain oiroumstanoes, the two former at least 
appear to me to imply strongly that the 
division among them should in all cases 
be an equal one, S. 308 provides for 
the case of a married couple dying child¬ 


less within a short time of one another 
and leaving no parents or grand-parents. 
The man’s uncles and aunts, paternal 
and maternal, inherit the property he 
brought to the marriage and the woman’s 
uncles and aunts what she brought. The 
rule seems designed to keep the property 
in the family to which it belonged, and 
in each instance it would appear that 
the division among the members of that 
family declared to be entitled to inherit 
would be an equal one. It is expressly laid 
down that property acquired jointly by the 
deceased couple must be divided equally 
among the paternal and maternal uncles 
and aunts of the husband and of the 
wife. 

S. 309 provides for the death of the 
couple at a considerable interval, leaving 
only the sains relatives. Here the 
paternal and maternal uncles and 
aunts of the one who dies last, inherit 
fche whole of fche estate of both fche 
deceased, those of fche one who died first 
having a right of pre-emption as regards 
fche property which came from his or 
her family. Here again there is no 
mention of inequality of shares and I 
hink fche inference is strong that they 
hould be. equal. The tendency of 
odern custom towards equality even 
here the Dhammathats suggest a 
fferenfc rule is beyond doubt. A rule 
equality of abares in a case like fche 
41905-6) 3LBR8. 



present has heen bindiug on all Courts 
iu Upper Burma for nearly fourteen 
years, lias probably been followed by the 
Courts in Lower Burma in many oases 
that may have arisen, and has recently 
been adopted by a Bench of this Court. 
It would require very clear and strong 
authority to justify a reconsideration of 
what has for so many years been fche 
law in Upper Burma and has now heen 
held to be the law in lower Burma. 
None whatever has heen shown. I 
would dismiss this appeal with costs. 

Ormond, J. —I concur in the judg- 
msnt 'of my learned colleague on the 
question of adoption, and in his conclusion 
as to the shares to be fcakeD by fche aunts, 
but I think it is sufficient to say that in 
the Burmese Buddhist Law of Succession 
there is no rule that when the succes¬ 
sion ascends and there are kindred of 
fche same degree on both the paternal 
and maternal sides, those on fche paternal 
side take half and those on the maternal 
side take half. In thi3 case the two 
paternal aunts and fche one maternal 
aunt do not olaim “jure representationis,” 
in fch9 right of auother person; but they 
claim in their own right a9 being iu 
equal degree of kindred. They, therefore, 
each take an equal share. 

K.K./R.K. Appeal dismissed. 
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Hartnoll, J. 

Hoe Ilin —Defendant—Applicant. 

v. 

5. Balthazar and others —Plaintiffs— 
Opposite Parties. 

Civil Revn. Petn. No. 153 of 1914, De¬ 
cided on 4th March 1915, agaiost judg¬ 
ment and decree of Small Cause Court 

Judge, Rangoon, D/- 31st August 1914. 

Civil P. C. (5 of 1908), O. 40, R. 1-Order 
appointing receiver not mentioning powers— 
Full powers under O. 40, R. 1 cannot be pre¬ 
sumed. 

Where receivers were appointed but no men¬ 
tion of the powers conferred upon them was 
made in the order of appointment : 

Held: that it could not be assumed by impli¬ 
cation that they were appointed with all the 
powers allowed by O. 40, R. 1. [P 140 C l'J 

Bagram —for Applicant. 

Gregory —for Opposite Parties. 

Judgment. —The objection that fche 
receivers could not sue without fche leave 
of fche Court must;, I think, prevail. The 
order appointing Mr. S. Balthazar Re¬ 
ceiver merely appointed him receiver and 
did not specify any power for him. It 
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cannot be assumed by implication that 
be was appointed with all tbe powers 
allowed by O. 40, R. 1. The order ap¬ 
pointing Mr. M Joachim and Mr. B. C. 
Balthazar to act jointly with Mr. S.Bal¬ 
thazar is to the same effect as the order 
appointing the latter. The order there¬ 
fore gives no specific power to any of 
tbe respondents to sue. It could have 
done so as O. 40, R. 1 (l) (d), allows such 
power to be conferred on a receiver. As 
regards tbe cases cited by the learned 
Small Cause Court Judge, that of Jagat 
Tarini Dasi v. Nala Gopal Chaki (l) 
was concerned with a receiver appointed 
with full powers. In tbe other two cases 
quoted by him tbe receiver was appointed 
to let and sell and exercise other powers. 
Here he was given no powers at all ex¬ 
cept to receive. The decree passed by 
tbe learned Judge is modified and instead 
thereof a decree for Rs. 66 is passed 
against applicant. As regards costs I 
order that respondents do pay applicant’s 
costs in both Courts. 

K.N /r.K. Decree modified. 

1. (1907) 84 Cal 805. 
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Young, J. 

P. L. R. Meyappa Chetty —Defendant 
—Appellant. 

v. 

Ma Mo Yeik —Plaintiff—Respondent. 

Second Appeal No. 46 cf 1914, Deci¬ 
ded on 26th March 1915, against, tbe 
judgment and decree cf Divl. Judge, 
Toungoo, D/- 15th September 1913. 

Evidence Act (1872), S. 115—Land stand¬ 
ing in Revenue Register in name of husband 
and wife—Wife living on property—She is 
not precluded from showing that land was 
her sole property. 

Where land stood in Revenue Registers aDd 
the tax receipts appeared to be in the joiDb 
names of hustand and wife and the wife was 
living on the property: 

Held : that she was Dot estopped from showing 
that tbe land was her s^ le and separate property. 

Held further : that the very fact that the wife 
was living on the property was sufficient to put 
a mt rtgif.ee ol the pr* perty on inquiry to as¬ 
certain what her ieal interest was. U? 140 C 2J 

Doctor —for Appellant. 

D. N. Dalit —for Respondent. 

Judgment. — The only question in 
this appeal is whether the respondent 
is estopped by the fact that certain land 
stood in the Revenue Registers in the 
joint names of herself and her husband 
from proviDg that tbe land in question 
■was her sole and separate property. She 


was living on tbe property and, in my 
opinion, it caonot be reasonably supposed 
that anyone would lend money on it 
without inquiry from her as to what her 
interest was. No reasonable man would, 
in my opinion, be induced by such a cir¬ 
cumstance to refrain from inquiring of 
her personally as to her interest. No 
reasonable man could suppose that he 
was intended to act merely upon the 
fact that the tax receipts were made oat 
in the names of the plaintiff aDd her 
husband. The fact should rather have 
put him on inquiry to ascertain what 
her real interest was. In my opinion 
there was no estoppel and the mortgagee 
was grossly negligent in refraining from 
making the moat obvious inquiries before 
he leDt his money. The appeal must be 
dismissed with costs, three gold moburs, 

k.n /r.K. Appeal dismissed. 

A. I. R. 1915 Lower Burma 140 (2) 

Twomey and Ormcnd, JJ. 

Ramdayal —Appellant. 

v. 

Kumar Gavgadhar Bogla and another 
—Respondents. 

First Appeal No. 21 of 1914, Decided 
on 30th April 1915. 

Stamp Act (2 of 1899), Sch. 1, Art. 1— 
Account book entries whether liable to stamp 
duty stated. 

Tho account book entries are net liable to 
6tamp duty aDd are admissible in evidence for 
what tbev are worth: 39 Cal 760; 4 Cal 885 
Be] and Foil , . [P 141 C 1] 

Twomey, J.— The learned Judge on 
tbe original side has held that if the 
cleik or cashier, Jegganatb, made entries 
in Ramchama’s account books in respect 
of sums advanced to JaggaDath and if 
Jagganath bad authority to make entries 
on behalf of his employer, Shoshi agent 
of Mohori Bi, tbe entries should be con¬ 
strued each as an acknowledgment of a 
debt and would therefore be liable to a 
stamp duty of one anoa for each entry 
under Art. 1, Sch. 1, Stamp Act, and 
being in fact unstamped the entries are 
admissible in evidence. We are unable 
to concur in this view. From tbe rea¬ 
soning in Gahtaun v. Hutchison (l) and 
the earlier case of Biofender Coomari‘ 
Bromomoye Chowdhrani (2), cited there¬ 
in, we have arrived at the conclusion 
that a book entry 9uch as described may 
be an acknowledgment that the amount 

1. ( 1912j 39 Cal 789=15 I C2797 

2. (1879) 4 Cal 886. 
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stated therein has been advanced, but 
it is not an acknowledgment of a debt. 
Whether the sum. noted as a Ivanoed is 
due, depends on the state of the aooount 
between the parties. 

We are of opinion therefore that the 
aboount book entries are not liable to 
stamp duty and are admissible in evi- 
lenoe for what they are worth. We 
*re unable to say how far the learned 
fudge's decision h*s been affected by the 
exclusion of Runcharan's aocouat book 
entries and iu order that this evidence 
may be admitted and taken into con¬ 
sideration, we deem it necessary in the 
interests of justice to remind the oase, 
although it may be argued that a remand 
in suoh oiroumstanoes is not strictly co¬ 
vered by the provisions of O. 41, It. 25. 
The plaintiff will be at liberty to prove 
the* entries and it will be open to the 
defendant to rebut this evidence by 
showing, for example, that there are no 
corresponding entries in the account 
books of the dec ased Mohori Bi. The 
learned Julg9 will then record fresh 
findings on the issues already found and 
will return the additional evidence with 
the findings and the reasons therefor in 
order that this appeal may be finally 
disposed of. 

Ormond, J. —I concur. 

K.N. R.K. Case remanded. 
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Yoong, J. 

Asha Bibi —Defendant—Appellant. 

v. 

Nuruddin— Plaintiff—Respondent. 

Second Appeal No. 194 of 1914, De¬ 
cided on 8ch June 1915, against judg¬ 
ment and decree of Divl. Judge, 
Hanthawaddv, D/- 11th March 1914. 

Civil P. C. (1908). S. 144—Application for 
restitution—Art. 181 applies—Limitation Act 
(1908), Art. 181. 

Ad application under S. 144, for restitution is 
not iu the nature of an application to execute 
any decree and therefore Art. 181 applies to such 
an application. [P 142 G 1] 

P. N . Chari—lor Appellants. 

Munshi —for R39pondanb. 

Judgment. —In Suit No. 55 of 1906 
the respondent sued the applicants for 
I specific performance of a contract to sell 
land for delivery of certain immovable 
ftproperty. His suit was dismissed, bat 
it be decree was reversed in first appeal 
mnd plaintiff-respondent went into po3- 
leasbn. The applicant then appealed to 


the Chief Court with the result that the 
original daoree was restored. This was 
on 12th December 1907. On 31st Janu¬ 
ary 1910, applicant filed an application 
for execution of his decree as regards 
oo9ts aad on 22a i January 1912 filed a 
suit for mesne profits enjoyed by the 
respondent while in possession. This was 
dismissed by virtue of S. 114, Civil P. C., 
and he then on 7th April 1913 applied 
under the same section for an order 
granting the same relief. The question 
is whether this application is an 
application for which no period of 
limitation is provided elsewhere in 
Sell. 1, Lira. Aofc, and falls under 
Art. 181 of that Schedule in which 
case it would admittedly be barred, or 
whether it is an application for the exe¬ 
cution of a decree within the meaning of 
Art. 182 of the Schedule to the Limita¬ 
tion Aot in which case the prior appli¬ 
cation for execution would admittedly 
save it. 

Various ci9es wero cited by Counsel - 
on the point, which was a vexed one even 
under S. 533 of the old Code, bub this is 
an application under S. 144 of the pre¬ 
sent Code, and the alterations intro¬ 
duced by the Legislature have been so 
great unless wa are to consider them 
meaniaglessand objectless which is impos¬ 
sible, cf. Ram Kanai Ghose v. Raja Sri 
Sri Hari Narayan Singh (1). These 
older authorities are only useful as point¬ 
ing out the divergencies of opinion, to 
put an end to which it may be assumed 
was one of the reasons for the change of 
language. In the first place the position 
of the section is altereJ. In the old Code 
the section relating to these applications 
found place in Cb. 41, which deals with 
appeals from original decrees. Its cor¬ 
responding place in the new Code should 
therefore have been in Part 7, but as a 
matter of fact it is placed in Part 11 
which deals with miscellaneous matters. 
Ib3 connection therefore with the re¬ 
versing decree i9 nob so obviously close 
as it was under the former Code, and in 
proportion as its connection weakens or 
vanishes, the argument that it is an 
execution of that decree weakens or 
.falls. Then, too, S. 583 of the old Coda 
was the section that provided how ap¬ 
pellate Court decrees should be executed. 
Now we have Ss. 37 and 38 providing 
how appellate decrees are to be executed 

"l. (1905) 2 0 L J 646. 
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and placed within the appropriate chap¬ 
ter dealing with execution. There is 
not a word about execution in S. 144; all 
reference is studiously omitted. S. 583 
dealt chiefly with execution and referred 
to persons entitled "under a decree” to 
any benefit—words that seem to me to 
lend colour to the argument that the 
section only applied when the relief ap¬ 
plied for was expressly granted by the 
decree. In the new section those words 
are also studiously omitted. The chan¬ 
ges cannot in my opinion have been unin¬ 
tentional and the combined result, I 
.think, is that where, as here, the decree 
do63 not expressly order restitution or 
other relief, but such is the necessary 
sequel of the decree, any person en¬ 
titled—no longer a party only—as un¬ 
der the former Code may make a mis¬ 
cellaneous application on which the 
Court may pass such orders as it may 
think fit, and that this is not an appli¬ 
cation to execute thedecree. The present 
' application would therefore fall under 
Art. 181 of the Schedule of the Limita¬ 
tion Act and be out of time. Consequently 
the appeal is dismissed. I make no 
order as to costs. 

k.n./r.K. Appeal dismissed. 
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Twomey and Ormond, JJ. 

Ma Pan Nyun and others —Defendants 
— Appellants. 

v. 

Ma Hla Sein —Plaintiff-Respondent. 
Special Second Appeal No. 212 of 1913, 
Decided on 23rd March 1915, against de¬ 
cree of Divl. Judge, Hanthawaddy, in 
C. A. No. 6 of 1913. 

Buddhist Law (Burmese) — Gift at shinbyu 
ceremony by both parents or survivor — Pos¬ 
session not given—Still gift is valid — But such 
property remains absolutely at disposal of 
parents for their life-time. 

Questions as to the validity of shinbyu gifts 
are question regarding a religious usage and 
have, therefore, to be decided according to Bud¬ 
dhist Law under S. 13, Burma Laws Act of 898. 

A gift of property made publicly by both parents 
(or by the surviving parent, if one is dead) at the 
time of the shinbyu ceremony constitutes as bet¬ 
ween the doDeo and his co-heirs a valid gift al¬ 
though possession of iho property was not given, 
but such property remains absolutely at the dis¬ 
posal of the parents ( r the survivor of them for 
their life time or his or her life-time. Where in 
puoh a caso the donee dies leaving either of the 
dor ors surviving, the gift has no effect and the 
doneo's heirs cannot take benefit of the exception 
regarding possession obtaining in shinbyu gifts. 
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Ma Hla Sein (Twomey, J.) 

May Oung —for Appellants. 

D. N . Palit —for Respondent. 

Twomey, J. — The plaintiff, Ma Hla 
Sein, sued for the recovery of a piece of 
paddy land measuring 27'96 acres, which 
has been inherited by her from her late 
husband, Maung Tha Ku, and which had 
been given to him by his father, Maung 
Paw Tin, at Tha Ku’s shinbyu ceremony 
in the year 1902. Tha Ku died in 1912 
four months before the death of his 
father, Paw Tin. The defendants were, 
(l) Tha Ku’s step-mother, Ma Lon Gale, 
who as Paw Tin’s widow was in posses¬ 
sion of the land, (2) a Chetty to whom 
the land was mortgaged in 1909 and (3) 
and (4) two other children of Paw Tin. 
Possession of the land was admittedly 
never given to Tha Ku, but about a year 
after the shinbyu ceremony Tha Ku’i J 
name was substituted as holder of the 
land in the revenue maps and registers 
and from 1903-04 to 1909-10 Tha Ku’s 
name alone appeared. In 1910-11, for 
some reason which is nob explained, the 
name of the father Paw Tin was restored 
as holding the land jointly with Tha Ku. 
There is nothing in the Revenue Register 
to show that the land was given to Tha 
Ku as a shinbyu gift. It is stated in an 
entry in the remarks column of the re¬ 
gister for 1903-04 that Tba Ku’s name 
was substituted as he had "acquired by 
way of inheritance.” 

The District Court in which the sui^ 
wa3 tried found that the plaintiff failed 
to prove her allegation that there was 
such a public gift of the land at the 
shinbyu ceremony as under the Buddhist 
Law would render the delivery of pos¬ 
session unnecessary for the validity of 
the gift. On appeal the Divisional Court* 
while admitting that the direct evidence 
of a public gift was not strong, dicided 
in the plaintiff’s favour because he held 
that the direct evidence was strongly 
corroborated by certain circumstantial 
evidence. A decree was, therefore, grant¬ 
ed to bhe plaintiff. The defendants ap¬ 
pealed to this Court under S. 30, Lower 
Burma Courts Act. Defendant 1, Ma Lon. 
Gale, has since died and her legal repre¬ 
sentatives have been substituted. Ques¬ 
tions as to the validity of shinbyu gift 
are questions regarding a religious usage 
and have, therefore, to be decided accord¬ 
ing to the Buddhist Law under S. 13, 
Burma Laws Act. The leading case on 
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the subjeot is Nga Pan U v. Mi Kyu (1), 
which was decided by the learned Judi¬ 
cial Commissioner Mr. Hand ford in 1874. 
He cited the following passage from 
Richardson's translation of the Manu 
Kye, Book X: 

“I! the parents at the time of any of their 
ohildren entering the priesthood shall with joy 
and exultations say, ‘We have obtained the in¬ 
heritance of the most excellent gods,’ and in 
their joy shall publicly, either by verbal promise 
or written engagement, give property to this 
child, though it oome not into the possession of 
the priest, but remain, as before it was given, 
with the parents, it was given with a view to 
benefits in a future state: it is his theng-thee. 
The other ohildren shall not object that it has 
never come into his possession; let the priest have 
the whole. If the parents shall make use of it, 
let them have the right to do so. If after the 
death of the parents it shall still be forthcoming, 
let the priest obtain it, and though the relatives 
plead that it has never been out of the posses¬ 
sion of their parents, they shall have no share. 
Why is this ? Beoau=e the priest is a child who 
has closed the gates of hell for his parents, and 
pointed out the way to the abodes of tbe Nats, 
the reward of good works. Thus the Lord Her¬ 
mit said. [Richardson, pp. 316, 317].” 

On this authority he held that a gift 
male by parents at the time of shinbyu 
is valid although unaccompanied by de¬ 
livery of possession, but observed that 
the condition permitting th9 parents to 
use the property after giving it is incon¬ 
sistent with absolute and exclusive owner¬ 
ship by the donee, and that the furthest 
the Courts could go was to declare the 
title of the plaintiff to the possession of 
the property on the death of the parents. 
In that particular case, as the parents 
were still alive, the Judicial Commis¬ 
sioner declared the title ol the plaintiff 
to possession of the property (consisting 
entirely of moveables) on the death of 
his parents. I venture bo think that the 
correctness of this decision is open to 
question, and that the suit against the 
parents was altogether premature. Accord¬ 
ing to the text cited above, it appears 
that parents who make a gift at the time 
of shinbyu without delivering posses¬ 
sion, retain an absolute power of dis¬ 
posal over the property during their life¬ 
time, and it is only if any of the property 
should remain intact when they have 
both died, that the donee’s claim can be 
enforced. This view is supported by 
%he extracts (or, more correctly,abstracts 
from other Dhammathate) given in 8. 124 
M the Digest prepared by the Hon’ble 
t Gaung (ex-Kin Wun Mingyi in 
11. (1673*92) L B R 80. 
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the Courts of the Burmese Kings, Hin¬ 
doo and Thebaw). Rajabala says dis¬ 
tinctly that "the doneoB shall nob claim 
restitution on tbe death of parents if the 
property has been expended by them.” 
The Dhamma text is equally clear: 

“ The parents are at liberty to utilize animate 
and inanimate property given to their son at 
the time of the latter’s entering the order either 
as a i novice or as amonk. But after the death 
of the parents, the co-hcirs of the donee shall not 
obtain any portion left unexpended by tbe 
parents that is to say, the donee will get such 
portion only for himself.” 

One text, the Davajja, no doubt says 
that the donors "shall nob revoke” such 
a gift, but the effect of this prohibition 
is nugatory as it is clear from the other 
texts (including the Manu Kyo which is 
recognized by tho Privy Council as the 
chief authority) that the parents may 
dispose of the property completely leav¬ 
ing nothing for the prospective donee. 
Indeed it may be gathered from the 
texts cited in S. 124 that the rule as to 
shinbyu gifts is a rule which was in¬ 
tended only to operate as between Dhe 
donee and his co-heirs. In other words 
it is a matter only affecting the parti¬ 
tion of the estate on the parents’ death. 
I would deduce from the text p. 77, (a) 
that a gift of property made publicly by 
both the parents (or by the surviving 
parent if one 13 dead) at the time of the 
shinbyu ceremony constitutes as bet¬ 
ween the donee and his co-beirs a valid 
gift although possession of the property 
was not given: but (b) that property so 
given remains absolutely at the disposal 
of the parents or the survivor of them 
for their life-time or his or her life-time. 

I think it is clear also (c) that if the 
donee dies leaving either of the donors 
surviving, tho gift has no effect. For the 
Manu Kye lays down that the donee is 
to get th8 property only after the death 
of tbe parents aod if it has nob already 
been disposed of by them (literally, if it 
has not been destroyed). The rule as to 
shinbyu gifts is an exception to the ordi¬ 
nary principle of the Buddhist Law, by 
which a gift to be valid has to be com¬ 
pleted by delivery of possession. It may 
also be recorded as an exception to the 
well-recognized principle that a Bur¬ 
mese Buddhist cannot dispose of his pro¬ 
perty by will, for by declaring that a 
certain part of his property is to beloDg 
after his death to a particular son, the 
father virtually bequeathe it to that eon 
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Looki ng to the exceptional character of 
tha rul9, I think, the Courtsare bound to 
construe it strictly and to see that the 
conditions are exactly fulfilled. The 
texts, in my opinion, contemplate that 
the donee himself survives both parents 
and we should not be justified in exten¬ 
ding the benefit of the exception to the 
donee’s heirs in cases whore the donee 
has predeceased his parents. Our atten¬ 
tion has been directed to S. 342 of the 
Digest which gives an extract (or ab¬ 
stract from theDavajja, the same Dham- 
mathat mentioned above as prohibiting 
the revocation of a shinbyu gift. This 
text is as follows: 

“ Rishi Manu says tbat parents cannot, on the 
death of their son, resume from his surviving 
wife a gift made publicly at the time of his be¬ 
coming a novice in the holy order.” 

I think this can apply only to gifts ac¬ 
companied by possession, a class of gifts 
which is probably very rare (except per¬ 
haps in the case of jewelry and other 
moveable property), for Burmese parents, 
as Mr. Burgess remarked in Maung Shwe 
Thwe v. Ma Saing (2), are loth to part 
with their property, at any rate while 
their children are young, as in the case 
of shinbyu gifts. The ordinary rule of 
Buddhist Law (S. 97 of the Digest) per¬ 
mitted parents to revoke gifts even when 
accompanied by possession and the text 
in S. 42 makes an exception in favour of 
shinbyu gifts. But it may be noted that 
the ordinary rule as to revocation has 
not been enforced by our Courts: see Mra 
Do Aung v. Skive U (3) and Maung At 
Gyi v. Ma U Me (4). The exception 
made by the Davajja in favour of shinbyu 
gifts cannot, in my opinion, apply to 
cases where possession was not given, 
for as already remarked the texts con¬ 
template the survival of the donee him¬ 
self beyond the life-time of both his 
parents. 

If the views expressed above are adopted 
it follows tbat the plaintiff’s claim in this 
case must fail. Even if Tha Ku survived 
his father, Paw Tin, he could not obtain 
the land during the life-time of hi 3 step¬ 
mother, Ma Lon Gale. (She was mar¬ 
ried to Paw Tin in 1898 or four years 
before the shinbyu ceremony). But Tha 
Ku died before either of his parents. 
His right to obtain possession of the 

2. (1897-1901), 2 U B R 69. 

3. (1872-92) L B R 22. 

4. (1892-96) 2 U B R 400. 
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land remained a mere contingent right 
up to the time of his death and he had 
no vested interest in the property which 
could pass to his heirs. 

These findings are sufficient to dispose 
of the case apart altogether from the 
question of publicity on which the lower 
Courts differed. But on the issue as to 
publicity also, I think the view taken 
by the District Court is well founded. 
Oat of seventeen witnesses who stated 
that they attendedthe shinbyu ceremony, 
only three gave direct evidence without 
the gift and there are substantial 
grounds for distrusting the veracity of 
at least two of the three. Even if these 
witnessess are believed, their statements 
only go to show that the gift (or more 
correctly speaking, the dedication of the 
property) to Tha Ku’s use after the death 
of his parents was made, not at the time 
of the shinbyu celebration which tookplaoe 
according to custom in a macidap at Paw 
Tin's house, but next at the Pongyi 
Kyaung. In the evening at tbe end of 
the feast the boy wa3 robed and went to 
the Kyaung. Nothing was said about a 
gift up to then and not till next day 
when the guests had dispersed. It is 
argued that this is sufficiently near in 
point of time to justify the Court in re¬ 
garding the gift as made at tbe time of 
making the by a novice. But if the next 
day is near enough, it might be contended 
that the next week or even the next 
month would not be too late. I think 
we should insist on strict compliance 
with the terms of this exceptional pro¬ 
vision and require the gift to be made 
coram fopula during the actual celebra¬ 
tion. The circumstantial evidence which 
the learned Divisional Judge relied upon 
as corroborating the direct evidence of a 
gift at the shinbyu ceremony falls under 
three heads, the mutation of the names 
in the Revenue Register, certain admis¬ 
sions made by Paw Tin at Tba Ku’s 
wedding in 1909, and the entry of Tha 
Ku’s name as the owner of the land in 
the mortgage to the Chetty fn 1909. The 
mutation of names shows certainly that 
Paw Tin intended to make a gift of this 
land to Tha Ku, and if possession had 
been given the gift would hold good, for 
the provisions of thsTransferof Property 
Act were not yet in force in 1902. Bat 
as possession was not given, the gift 
oould take effect only if it was a shinbyu 
gift and there is nothing in the entry in 
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theJBtfvenne Register to indioate that it 
wag!such# gift. 

The entry indio&tes that the land was 
allotted to Tha Ku as his Bhare of the 
family inheritance and this is borne out 
by*the evidence of the plaintiff’s witnes¬ 
ses, Maung Aung Kin (P. W. No. 7) acd 
Ma Min Nu (P. W. No. 8). Mere muta¬ 
tion of names, in the Revenue Register 
would, of course, be insufficient, without 
delivery of possession, to give Tha Ku 
any rights in the property as against his 
parents or on their death against the 
general body of oo-heirs. On this point 
the ruling in Maung Ni. v. Nga Po Min 
(6) may be referred to. Similarly as re¬ 
gards the admissions made by Paw Tin 
at the wedding in 1909, they show that 
Paw Tin intended to give this land to Tha 
Ku, bub they do not touch the question 
whether the gift was a shinbyu gift. 
Lastly, it was contended that Paw Tin 
having led Tha Ku to believe that Tha 
Ku was owner of the land and having got 
him to execute the mortgage of 1909 in 
that capacity, Paw Tin’s widow was 


I would set aside the decree of the Court 
and restore that of the Court of first 
instance, and would direct that the ap¬ 
pellants' costs in the Divisional Court 
and in this Court shall be borne by the 
respondent. 

Ormond, J. —I agree with my learned 
colleague in holding that under Buddhist 
Law the gift is invalid and it cannot bo 
valid under any other law. It is unneces¬ 
sary in this appeal to decide whether a 
question as to the validity of a gift of 
land by Burmese parents to their son on 
the occasion of his taking the yellow 
robo—a frequent though not a necessary 
incident of a shinbyu ceremony — is or is 
not a question of religious usage or insti¬ 
tution; and I prefer net to express an 
opinion on the point. I concer in the 
order suggested by my learned colleague. 

K.n./r.k. Decies set aside, 
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Mg. Tun U — Plaintiff—Appellant. 


estopped from afterwards denying that 
the land belonged to Tha Ku. There can 
be no doubt, as the District Judge pointed 
out, that Tha Ku executed the mortgage 
instrument because his name appeared 
in the Revenue Register as holder of the 
land and it was Deoessary for him tosiga 
in order to satisfy the Chetfcy. A case 
of estoppel would arise only if Paw Tin 
had made eome representation to Tha Ku 
and if Tba Ku was thereby induced to 
sign to his detriment, whereas he would 
not have Bigned if no such representation 
had been made to him. It is suggested 
that Paw Tin said to him: “This land 
is yours and you alone are able to give a 
good title.” But it is just as likely that 
he said: 


I have put this land in your name and you 

are to get it if you survive me. As it stands in 

your name, your signature is necessary to the 

mortgage instrument.” 

% 


Such a representation would prob&t 
be sufficient to induce Tha Ku to si* 
In any case Tha Ku did not act to 1 
detriment in executing the mortgaj 
His right in the property was pur« 
contingent and under the Buddhist Li 
lit was open to his father to sell the la 
loutright at any time without referee 
ttobinjj I think it is dear that thf 
llsi no estoppel. On all these g roup 
f w 11898-78] L B B 44. 
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v. 

Y, P. S. P. L. Pallatiiappa Chetty 
and Defendants - Respondents. 

First Appeal No. 201 of 1913, Decided 
on 8th February 1915. 

(a) Limitation Act (1908), S. 14 — Time 
spent in appeal against order under O. 21 
Rr. 61; and 62 irtpite of R f 3. Civil P. C., 
cannot be excluded—Party would be dound 
by negligence of his pleader in such matter 
—Civil P. C. (1908), O. 21, Rr. 61 and 63. 

Under O, 21, R. 63, Civil P. C., an ordor on 
the appl cat-.oD for removal of attachment is 
conclusive, subject t> a regular suit to establish 
the right to toe attached property, and under 
Art. 2, Dim. Act, one year is allowed for such a 
suit. Therefore it would be culpa-le negligence 
on the part of an advocate to file an appeal or 
revision notwithstading the plain provisions of 
O. 21, R. 63, Civil Procedure Code, and the time 
spent in such appeal or revision cannot be exclu¬ 
ded under S. 14, Lim. Act, as the plaintiff would 
be bound by his Advocate’s negligence under the 
ordinary rule that , if a person employs an agent, 
he is bound by what his a«ent does in ihe oourse 
of his employment: 28 All 4l4Z)isf.[P UG C 1 2] 

(b) Limitation Act (1908 >. Ss. 5 and 14 - 
Scope S. 5 is discretionary and S. 14 j* 
mandatory. 


Section 6, Lim. Act, loaves it to the discretion 
of an appsllate Court to exclude the time 
whereas S. 14 obliges a Court to exclude time if 
it finds a certain state of facts. fp 146 q 2 ] 

Rutledge and Kyaw Htoon — for Ap¬ 
pellant. 


J. R. Das —for Respondents. 

Fox, C. J. Some land was attached 
in execution of a decree obtained by the 
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respondent agair3t the legal representa¬ 
tive of one Pa Gale. The appellant ap¬ 
plied for removal of attachment on the 
ground that the land was his. His ap¬ 
plication failed: the order dismissing it 
was made on 15th March 1912. He ap¬ 
pealed to the Divisional Court against 
:h s order. The appeal was rejected on 
29th April 1912 on the ground that no 
appeal lay against the order. The plain¬ 
tiff presented an application in this 
Court on 28th May 1912 aeking for re¬ 
vision of the order. This application 
was dismissed on 3rd September 1913 on 
the ground that there was no power to 
revise the order. He filed a suit to have 
his title declared on 9th September 
1913. This has been dismissed as barred 
by limitation under Art. 11, Sch. 1, 
Lim. Act. For the plaintiff it was con¬ 
tended that he was entitled to have ex¬ 
cluded the time taken in prosecuting the 
abortive appeal and application for re¬ 
vision. Sub S. (1), S. 14 of the Aot says 
that in computing the period of limi¬ 
tation prescribed for any suit, the time 
during which the plaintiff has been pro¬ 
secuting with due diligence another 
civil proceeding, whether in a Court of 
first instance or in a Court of appeal, 
against the defendant, shall he excluded 
where the proceeding is founded upon 
the same cause of action and is prose¬ 
cuted in good faith in a Court which 
from defect of jurisdiction or otheroause 
of a like nature is unable to enteratin 
it. 

The course which the plaintiff should 
have pursued is very clearly indicated 
in R. 63, O. 21, Civil P. C., whioh says 
that where a claim or an objection is 
preferred to an attachment, the party 
against whom an order i3 made may 
institute a suit to establish the right 
which he claims to the property in dis¬ 
pute, but. subject to the result of such 
euit, if any, the order shall be con¬ 
clusive. Art. 11, Limitation Aot, gives 
one year from the date of the order 
for the institution of such suit. With 
such plain provisions staring him in 
the face, it was sheer culpable negli¬ 
gence on the part of the Advocate who 
has been acting for the plaintiff toinour 
the risk of the plaintiff losing all re¬ 
medy by filing the appeal and the ap¬ 
plication for revision. If the plaintiff 
is bound by the acts of his Advocate no 
case for exclusion of time under S. 14 of 


the Act is made out, because proceeding 
contrary to a clearly expressed provision 
of law cannot be regarded as prosecut¬ 
ing another civil proceeding in good 
faith, in the sense in which the words 
“good faith” are defined in the Aot, viz., 
done with due care and attention. It is 
urged, however that the plaintiff should 
not be held bound by what was done 
for him by his Advocate and that as he 
employed a lawyer and did according as 
he was advised by him, the plaintiff 
personally prosecuted the appeal and 
application in good faith, and he is en¬ 
titled to the exclusion of the time they 
took up. The case of Kura Mai v. Bam 
Nath (1) was cited in support of this 
proposition. 

This was a decision in a case in whioh 
the question was whether the power 
under S. 5 of the Act to admit an app3al 
after time should have been exercised. 
The section leaves it to the judicial dis¬ 
cretion of an appellate Court to do so, 
whereas S. 14 obliges a Court to exolude 
time if it finds a certain state of facts. 
I do not think that S. 14 should be res¬ 
tricted to the plaintiff personally. 
There is nothing in the wording so res¬ 
tricting it, and the ordinary rule that if 
a person employs an agent he is bound 
by what his agent does in the course of 
his employment, should apply. If it 
were otherwise, the same method would 
have to be applied to many other provi¬ 
sions of law in whioh mention is made 
of a plaintiff only. O. 3, Civil P. 0., is 
based on the principle that the acts of 
the agent in legal proceedings are the 
acts of the principal, and the latter is 
bound by them, and may have to 
suffer for them if they are wrong. A 
person resident, say, in Europe aud 
having some legal proceedings conducted 
in this country by an authorized agent 
could scarcely be heard to say in such a 
case as the present that he must be al¬ 
lowed time, because he personally acted 
with due care and attention. In my 
opinion the District Court’s decision was 
right, and I would dismiss the appeal 
with costs, two gold mohurs. 

Hartnoll, J. —I concur. 

K.N / RK. Appeal dismissed. 


1. (1906) 28 All 414. 
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Tha Hlay —Respondent, 
s Second Appeal No. 352 of 1914, De¬ 
cided on 15ih February 1915, 

Deed—Construction—Mortgage and sale— 
Stipulation to treat transaction as sale on 
default of redemption in two years further 
providing mortgagee to sue for money in case 
of not desiring to treat it as sale—On mort¬ 
gagor not being able to redeem right of re¬ 
demption was to subsist—Held after two years 
transaction became sale and right of redemp¬ 
tion was barred. 

A m. rtgage-deed provided tbat if the mort¬ 
gagor failed to redeem within two years, the 
mortgagees bad a right to treat the transaction as 
a sale and further that if tbey did not wish so to 
treat it, they could call upon the mortgagor to 
redtem at once and that the mortgagor was 
bound to do so, but if Le were unable to do eo. 
the rijiht of redemption would be extended in¬ 
definitely; 

Held : that as toon as the two years had 
elapsed without the mortgagor exercising her 
right of redemption that whiob was a mortgage 
in its inception became an absolute sale from the 
beginning, finally closing the transaction between 
the parties as in the case of an ordinary mort¬ 
gage by conditional sale; 1 Mad 1, referred to 
ajid Jollowed , [P 1*7 0 2] 

Palit —for Appellants. 

Judgment. —Respondent sued to re¬ 
deem 15.69 acres of land mortgaged to 


redemption. Iu the present case neither party 
appears to have taken any notion at the expiry 
of the term of the mortgage. Matters were 
allowod to drift until the suit was filed and the 
laud to coutiuuo to appear in the assessment 
rolls as subjeot to mortgage and to be assessed in 
the name of the mortgagor. The conclusion to 
which I come is that it was never intended that 
the clauses relating to the right of redemption in 
the mortgage-deed should cpcrato to extinguish 
that right without some further aofc of the 
parties." 

This is by no means dear that the 
Divisional Court should, under 0. 41, R. 
27. have admitted in evidence the certi¬ 
fied copy of an assessment roll from 
which it drew the conclusion that the 
land continued to be assessed in the 
name of the mortgagor. At any rate the 
extremest inference which could possibly 
be drawn from this assessment roll for 
the year 1907-08 was that at the time it 

was prepared, the land mortgaged had 
been reported to the Revenue Authorities 
as having become the absolute property 
of the original mortgagees. As this was 
only the second year after they allege it 
had become her property, the delay was 
not very unusual. It is, however, very 
significant that the plaintiff made no at¬ 
tempt to show tbat the records of any of 
the six subsequent years contained simi¬ 
lar entries. 

rAfrtrrin^ to the mortClR® 


the appellants for Rs. 800 on 14th May 
1904. The mortgage deed stipulated that 
the land should bo redeemed withiD two 
years but the plaintiff set up a subse¬ 
quent agreement whereby her right of re¬ 
demption was kept alive. This she failed 
to prove and both Courts decided the 


case upon a consideration of the meaning 
and effect of the terms of the mortgage- 
deed, but whereas tbe Sub-Divisional 


Court interpreted them as putting an 
end to the mortgage the Divisional Court 
held the contrary. The passage in its 
judgment runs': 

“It (the deed) does contain a simple clause that 
failure of redemption after ■ two years automati¬ 
cally pastes the title to tbe land. Oa the con¬ 
trary it provides for a series of alternatives which 
the parties may adopt and it seems to me to 
have been the intention of the parties that there 
Should have been 6ome formal declaration of the 
con^e of o nduct tbey desired to adopt. The 
mortgagee could either call on the mortgagor 
to redeem at once and if he conld not do so might 
over the land or if he did not wish so take 
PVaf.fchP land and the mortgagor could not re- 
Q£gxn then the right to redeem became prolonged 
eflniiply. In a ca c e where there is any doubt 
nt the t Sect of penal clauses in the mortgage- 
;fhe deed should be iconstrued in favour of 
*9 *8 to keep alive the right of 


as one for two years, prooeds: Wheu the term°x. 
pires I will redeem ; should I cot doso, let'the 
mortgagees, if tbey so desire tako tbe land out¬ 
right for the aforrs-rid sum of Rs. 800 ; if they 
desire me to redeem at once I will do so ; or if 
they do not desire to take the land outright and 
I canDot redeem and we say ‘let us wait,’ then 
let the land be redeemable upon payment of ihe 
money after whatever lapse ot time." 

These terms do not appear to me to 
provide a number of alterna ive courses 
which could be followed at the choice of 
the parties, but rather a series of conse¬ 
quences which would ensue in a fixed 
order. To begin with, for the first twe 
years the mortgagor had an indefeasible 
right to redeem. After that period, if she 
had not exercised her right, the mort¬ 
gagees had a right to treat the trans¬ 
action as a sale. If they did not wish sc 
to treat it however, they could call upon 
the mortgagor to redeem at once and she 
was bound to do so; but if under these 
circumstances she was unable to redesm, 
the time for redemption would be ex¬ 
tended indefinitely. That extension could 
only oome about if tbe mortgagees declin¬ 
ed to exercise their right of foreclosure: 
tbat right was theirs as soon as two years 
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had elapsed without the mortgagor ex¬ 
ercising her right of redemption.“ There¬ 
upon,” to quote the words of the Privy 
'ouncil in Thumbusaviy Moodelly v. 
Hossain Rowthen (1), 

“th a which was a mortgage in its inception was 
to became an absolute sale as from tbe beginning 
finallv closing the transaction b twfen the 
parties as in the case of an ordinary mortgage by 
conditional sale.” 

I consider that no further act of the 
parties was required to extinguish the 
right of redemption, nor was any formal 
declaration of the course they desired to 
adopt, qd d that the decision of the Sub- 
Divisional Court was correct lb is re¬ 
stored and that of the Divisional Court 
reversed. Respondent will pay appellants’ 
costs of this appeal. 

K,N./r.K. Appeal allowed. 

~1. (1875-78) 1 Mad 1-2 I A 2il.‘ 
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Twomey, J. 

Maung Tka— Plaintiff—Applicant, 

v. 

Skive Zan —Defendant — Respondent. 
Civil Revn. Petn. No. 9 of 1914, Daci- 
ded on 12bh Fuhruarv 1915, 

Civil P. C. (1908), S. 115 •— Disregarding 
provisions of S. 74, Contract Act, is material 
irregularity— Contract Act (1872), S. 74. 

To disregard tha provisions S. 74, Contract 
Act, in assessing the damages is a ma’er'nl 
irregularity within the meaning of S. 11 , Civil 
P-C. [P148C2J 

Hancock —for Applicant. 

Lambert (Sr.)-for Respondent. 
Judgment. —In this case the plaintiff 
claimed Rs. 400 as compensation for the 
damages sufferred by his sailing boat 
which tho defendant hired. The Town¬ 
ship Court found against the plaintiff, 
but the District Court on appeal decided 
that there was an agreement by the de¬ 
fend ant to pay Rs. 400 if the boat was 
^wrecked,” that owing to the careless- 
dos8 and cowardice of the defendant the 
boat was driven on to the rocks and 
suffered serious damage, and that the 
defendant was liable to pay Rs. 400, the 
sum agreed upon. No second appeal lies, 
but the plaintiff’s appeal was admitted 
as an application for revision. His 
counsel abanlons the grounds set out in 
paras. 1, 2 and 3 (which are, 1st, that 
there was no contract, 2nd, that there 
was no bailment and 3rd, that the acci¬ 
dent was not due to the plaintiff's negli¬ 
gence). It is quite clear that these 
grounds are unsustainable. There re- 


1913 

mains the 4th paragraph in which it is 
urged that the damages awarded are 
excessive. The finding of the District 
Court as to the terms of the bailment 
cannot be disputed aod I see no reason to 
dissent from it. A sum of Rs. 400 was 
agreed upon as damages iD case the boat 
was “destroyed,” (Pyet S ). But the boat 
was not destroyed. She was badly holed 
by the rocks, but was patched up and 
was brought into port. She is capable of 
repair. 

In theso circumstances the plaintiff is 
clearly' net entitled to tbe amount stipu¬ 
lated, namely, Rs. 400, the full value of 
tho boat. Ha can only get reasonable 
compensation under S. 74, Contract Aot. 
Even if the agreement was that however 
slight the damage, the hirer should pay 
Rs. 400, such a stipulation would be by 
way of penalty and would be oonstrued 
by the Court only as fixing a maximum 
amount, and the Court would have to 
decide what would be reasonable com¬ 
pensation in the circumstances. There 
is evidence that the boat was valued at 
Rs. 400 when hired, and that in her 
damaged condition she was worth on^y 
Rs. 100. Looking to the statements of 
tbe witnesses on both sides as to the 
serious extent of the injuries suffered by 
the boat, I think the estimate of Rs. 100 
as her value at the end of the trip is 
probably correct. It must be held that 
the learned Judge of the Distriob Court 
acted with material irregularity in dis¬ 
regarding the provisions of S. 74, Con¬ 
tract Act. The decree is altered, so as 
to allow a sum of R 3 . 300 only as 
damages with costs on that amount in 
all Courts. 

K.n./r.K. Decree modified . 
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FOX, C. J. AND HARTNOLL, J. 

Ebrahim Ahmed Mehter —Defendant 

Appellant. 

% 

v. 

S. Abdul Huq —Plaintiff—Respondent. 

First Appeal No. 12 of 1913, Decided 
on 8th February 1915. 

(a) Limitation Act 19 of 1908), Art. 85 
What it mutual accounts explained. 

For aa acciunt to be mutual, it is necessary 
i.ot only thtt one of the parties has received 
money and paid on account of the otlur, but 
that each of the two parties has reo ived ana 
paid on the other's aocount: each ptrty should 
be able to say to the other “I have an aoo'unt 
against you:” Phillips v. Phillips, (1852) $ 


fats Bbrahim Ahmbd 8. Abdl 

Hxtte 471; Padwick v. Burst , (1854) 18 Beav. 
675; 5 Oal 769; 6 CLJ 158, Ecf. to and Foil . 

[P 1510 1,2] 

Accounts settled —Burden of proof to 
tftiNopen—Specific error mutt be proved by 
dkim. 

, Where an demount has bem settled up to a 
certain date, tt lies on the party desiring to re¬ 
open that aooount to aver some specific error in 
the aooount and to prove it: Parkinson v. 
Hanbury, (1867) 2 H L 1 Ref. (P 149 0 2] 

< J. R. Das —for Appellant. 

N. N % Burjorji —for Respondent. 

Fox, C. J. —The suit from the decree 
in which this appeal is made was in¬ 
stituted by Mohamed Salay Naikwara on 
21st August 1909 against the appellant, 
Bbrahim Ahmed Mehter, son and execu- 
tor of Ahmed Kassim Ariff, who died on 
•2nd June 1907. The respondent is the 
assignee of the decree in the suit. Toe 
plaintiff claimed Rs. 74,914-6-10 as being 
due on an agency account between him 
and Ariff; in the alternative he prayed 
■for the account to be taken and for a 
decree for the amount found owiDg there¬ 
on. The plaint stated that the cause of 
action arose on 1st July 1907 when the 
agency ceased. This date is admittedly 
wrong because the agency ceased on 2nd 
June 1907 when Ariff died. Sums were 
advanced to the defendant executor for 
funeral expenses of the decease! after 
his death, and the plaintiff collected 
some rents of houses which had belonged 
to him. These should have gone into a 
separate account against the executor, 
and were not properly included in the 
aooount of Ariff. In any case all sums 
received and paid after the death of Ariff 
ehould have been the subject of a sepa¬ 
rate suit and could not be allowed for in 
the present Buit. 

Further, the date of the death of Ariff 
affords no starting point for a limitation 
period undeT any article in Sch. 1 to the 
Lira. Act, 1908. If Art. 85, Sch. 1 does 
not apply, it has not been contended 
that the plaintiff can recover amounts 
in respect of matters except such as oc¬ 
curred between 21st August 1906 and 
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admitted in his written statement to be 
due and for whioh a decree was given on 
1st August 1910. This decree was made 
by consent, and by it it was also ordered 
that an account be t ikenof the plaintiff's 
agency. The Re. 16,941-2-6 was paid in 
SeptemVer 1910. The taking of the 
account extended over a very long time; 
notwithstanding the fact that the Com¬ 
missioner knew the language in which 
the acoounts are written and translation 
of them was not necessary, he submitted 
his report on 1st May 1912. The pro¬ 
ceedings might possibly have been very 
much shortened and large expeose might 
have been saved if before the taking of 
the account had commonoed, allegations 
in the plaint which amounted to state¬ 
ments that the account between the 
plaintiff and Ariff had been settled 
between them year by year had bean 
gone into and decided. No account 
signed by Ariff could be produced; con¬ 
sequently Art. 64 could not be relied on. 
The plaintiff, however, was in a position 
to show that Ariff had from time to time 
examined his accounts and had acknow¬ 
ledged them to be correct. If the Court 
had held that the account had been set¬ 
tled up to the end of 1904, it would have 
laid on the defendant to aver some 
specific error in the accouDt up to that 
time bo entitle him to have the account 
before that time opened up: see Parkin¬ 
son v. Hanbury (l). On the taking of 
the account the defendant insisted on 
every item being proved strictly, and 
contended, and 3till contends in appeal, 
that no items should be allowed as 
proved which were not supported by 
vouchers. On the plaintiff’s evidence 
before the Commissioner I am of opinion 
that hie accounts even up to the end of 
1906 were agreed to as being correct, and 
the defendant was not entitled to have it 
before that time vouched for, and conse¬ 
quently that this objection on appeal is 
of no force except as regards items 
between the 1st January and 2ad June 




21st August 1909, i.e., the period of three 
years before the suit was filed. No 
debailed statement is before us of the 
«faotmts of reoeipbs and payments of the 
plaintiff between the2lat August 1906 
and the 2nd June 1907, after which 
ihtierest off the amount then due could be 
<9 only charge, but it may be taken that 
§#lfttaobs do not exceed the sum of 
j#^i.6 l 94l-2-6i whioh the defendant 


1907. 

It does not seem necessary to ente* 
into whether such last mentioned item 0 
have been proved or not. The substan - 
tial ground of appeal was that the claim 
wa9 barred by limitation. The plaint 
was not framed on the basis of the suit 
being one 

1. 11867) 2HL1. 
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“ for the balance due on a mutual, open and 
current accouut where th c re have been reciprocal 
demands b tween the pa»ties,” 

nor, until the further heaving of this 
appeal, was there anything before the 
Court to show whioh was th9 la9t item 
in the account which was admitted or 
proved. In going through the case after 
the fust argument of the appeal, I found 
that the account in English which had 
been referred to in the argument was on 
the face of it merely a synopsis, aud that 
it could not be a current account or a 
translation cf anything entered in the 
plaintiff’s books. The Advocate for the 
respondent was consequently asked to 
have sufficient of the plaintiff’s books, 
which had b on before the Commissioner 
translated to show wbat he relied on as 
proving that there was a mutual, open 
and curient account, and the item he 
relied on as the last item admitted or 
proved. This has been done, and I am 
satisfied that the plaintiff kept regular 
books of account in the Guzerati langu¬ 
age; and that he all along kept a current 
account of all transactions with or done 
on behalf of Ariff, and that such account 
was still open when Ariff died. An item 
of Rs. 32 entered in bis cash book on 
22nd May 1907 as a debit against Ariff 
for sundry small repairs to his houses or 
an item of Rg. 50-1 credited to him on 1st 
•Tune 1907 is the last item previous to 
his death entered in the cash book and 
oarried to his ledger account. Even if 
the item of Rs. 32 was not strictly 
proved, the item of Rs. 501 ig not dis¬ 
puted, and consequently may be held to 
be admitted. The question, however, is 
whether the account was a “mutual 
account where there have been reciprocal 
demands between the parties” within 
the meaning of the Article relied on. 

The meaning of the Article and of 
Articles in previous Limitation Acts 
darling with mutual accounts has been 
the subject of much discussion in the 
High Courts, and we have been referred 
to all the reported decisions. The views 
expressed are Dot unanimous; the appli¬ 
cation of the Article to a particular case 
must be often a matter of difficulty. In 
regard to the words “where there have 
been reciprocal demands between the 
parties,” Sir Charles Sargent in Narran- 
das Hemraj v. Vissandas Hemraj (2) 
aid that, lite rally construed, they would 
2. (1681-62) 6 Bom 184 - 


confine the clause to those oases only in 
which both parties have, in the course of 
their dealings, made actual demands on 
one another, but he thought that it could 
not have been intended to restrict it to 
such cases. The words “mutual acoount,” 
however, have given rise to the greatest 
difficulty. Id appears to me that light 
upon the meaning of the Artiole is to 
be sought from the provisions of previous 
Indian Act9 dealing with the eubjeob. 
The first was Act 15 of 1859, S. 8 of which 
enacted that 

‘‘in suits for balances of account? current bstwoen 
merchants and trad rs * ho have had mutual 
dealings, the cause of action shall be deemed to 
have arisen at, and the period of limitat'on shall 
be computed from, the close of the year in the 
accounts of which there is the last item admitted 
or proved indicating the continuance of mutual 
dealings; such year to be reckoned in the 
accounts.” 

It will be observed that this provision 
dealt with accounts current between 
merchants and traders only. In Hirada 
Basappa v. Gadigi Muddapa (3), Hollo¬ 
way, C. J., commented upon a provision 
having been adopted in India when a 
similar provision in an old English Statute 
whioh had been found mischievous had 
been repealed by S. 9, Mercantile 
Law Amendment Aot, 1856, a few years 
previous to the Indian Act. Act 9 of 
1871 repealed in India the old English 
Statute of 21 James the Firs*, Chap. 16, 
but Art. 87, Sch. 2 again made provision 
for one kind of open and current account 

in the following words: 

‘‘37: For the balance due on a mutual open 
and current accouut where there have been re¬ 
ciprocal demands betwean the parties,” 

the period of limitation was made thre 6 ' 
years from the time of the la9t item ad¬ 
mitted or proved in the account. The 
provision in the Act of 1859 seems to 
dearly point to cases in whioh two mer¬ 
chants or traders, who are all supposed 
to keep accounts, had accounts against 
one another. Toe Act of 1871 refers to 
one aocount only which must be that of 
the plaintiff who sues, but this does not 
necessarily exclude the view that the 
Article applied only to cases in whioh 
eaoh party has kept an acoount against the 
other. This Aot extended a provision, 
which had previously applied to accounts 
between merchants and utraders to 
accounts between every description 
of persons, but the phraseology 
which has given rise to so much 
3. (1870-71) 6 MHOR 142. 
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dUonsBioo was adopted. The souroe 
oi the phraseology must, I think, have 
been the English Law: the words 
“mutual" and ‘reciprocal demands’' are 
those used by Denison, J., in a oase re- 
leered to in Sergeant Williams’ Notes, 

to4ihe old oase of Webber v>.Tivill (4). 

* * * * * 

The faot that there were mutual ac¬ 
counts between the parties was one of 
the grounds on which Ghanoery Courts 
exorcised their equitable jurisdiction in 
regard to decrees for accounts to be taken, 
and in connection with the exercise of 
this jurisdiction it had to be deoided 
what mutual accounts were. In Phillips 
v. Phillips (5), Vice-Chancellor Sir G. 
J. Turner said; 

“I understand a mutual acoount to mean, 

( not merely where one of two p*rties has received 
money and paid it on account of the other, 
but where each of two parties has received and 
paid on the other's aooount.” 

In Padwick v. Burst (6), a oase not 
unlike the present case, the Master of 
the Rolls, Sir John Romilly, said: 

"Matual accounts appear to me to be ac¬ 
curately defined by Sir George Turner in 
Phillips v. Phillips (5). They are n t constitu¬ 
ted by a person receiving moneys for and paying 
and lending moneys to his prinoipil, or where 
the accounts simply consist in receipts and pay¬ 
ments by the agent on behalf of and to the 
principal. If the principal were also on his 
aide, paying moneys on behalf of the agent, so 
that the^e would be acoouots to be taken on 
both sides. then there would be cross-demands 
or a oase of mutual aocoums, but the faot relied 
on, that money was loot by the plain¬ 
tiff to the defendant; (in addition to tbe 
plaintiff having done various business for 
him) does not constitute any case of mutual ao* 
oonts. Th re is no allegatioa in this bill (in 
equity) that the defendant principal transacted 
any businfss for tbe plaintiff (agmt) or paid any 
sums of money on his account. If tbe case 
alleged had been that besides money being paid 
to the defendant, the defendant had paid various 
earns of money on behalf of the plaintiff,- for 
which the latter was accountable to the defen¬ 
dants, then the oase of cross-payments and of 
mutual aoooants would have arisen, but this 
<8 not alleged on the face of this bill.” 

Tbo8e decisions show very clearly what 
sort of accounts were considered to be 
"mutual accounts” in English law: I 
Cannot find that the correctness of tbe 
\ decisions has ever been questioned in the 
I English Courts. The remarks of Ponbi- 
% fex, 9V, in Hajee Syud Mahomed v. Mt. 
| AshrufnonUsa (7), 

I 47 Ufifa*) a Wrna. 8annd 124. 

1 8. (1862)9 Hare 471. 


"unless eaoh party oould havo said to the othor; 
'I have an aooount agaiust you’ I do not sea how 
these could be 'mutual accounts.* 

appear to me to be in aooord with these 
decisions, and to have been intended to 
express what they express. Sir Ashutosh 
Mookerjee's judgment in Ram Pershad 
v. Harbans Singh (8) is founded on 
them. I would bold that for an acoount 
to be “mutual” it must come within tb* 
definition given by Vice-Chancellor Turnei 
in Phillips v. Phillips (6). In the 
present ease I cannot find that there was 
any mutual account, or that tbe 
plaintiff’s was a mutual account. He 
was an agent who collected the rants 
of his principal’s houses, attended to and 
paid the expenses in connection with 
them, advanced him money, looked afcer 
business in which he was interested,and 
in faot he appsars to have done all busi¬ 
ness matters for Ariff, but I cannot fiod 
that Ariff ever did anything for the 
plaintiff, it is nob alleged that he 
transacted any business for him or that 
he paid any sums on his account. Ariff 
was nob then in a position to say to the 
plaintiff “I have an account against you 
to be set off against your acoouot against 
me.” For these reasons I am of opinion 
that Art. 85 of the first division of 
Sch. I to the Lim. Act does nob apply 
to the account on which the plaintiff 
sued, and consequently that the appeal 
must be allowed cn the 1st ground of 
appeal. In his written statement the 
defendant executor admits that he is 
executor of his father, or in other words 
that his father’s estate was liable for 
Rs. 16,941-2 6, consequently tbe part 
of the decree dated tbe 15th July 1910 
which ordered him bo pay the plaintiff 
that amount should stand, but the rest 
of that decree and the decree of tho 
30th August 1912 should, in my opinion, 
be set aside. The appellant asks for his 
costs of the suit. I do nob tbmk be 
should be allowed them; he did not pay 
the Rs. 16,941-2-6 which he admitted 
that his father’s estate owed the plain¬ 
tiff, and the latter was forced to bring a 
suit. 

The large expense incurred in the suit 
was chiefly due to the line he took in 
requiring every item in the plaintiff's 
aooount to be strictly proved. I would 
mak9 no order as to the costs of the 
Bait. The appellant is, I think, entitled 

8. (1907)6 OIL 168. 
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to receive from the respondent; his costs 
of the appeal to be calculated on the 
difference between Rs. 16,941-2-6 and 
Ri. 67,941-14-2. 

Hartnoil, J.— I concur. 

k.n./k.k. Decree modified. 
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Twomey, J. 

i Maung Kyaw— Plaintiff—Appellant. 

v. 

Ma Gauk and others —Defendants — 
Respondents. 

Second Appeal No. 168 of 1913, Deci¬ 
ded on 1st February 1915. 

(a) Appeal — Limitation — Appellate order 
reviewing first decree passed—Limitation for 
second appeal begins afresh. 

When an application for review of an appeal is 
admitted and the appeal ie re-heard and a fresh 
dec r ee dism ssing the appeal is passed on grounds 
differ nt from those on which the appeal was ori¬ 
ginally di-missed, a fresh period of limitation for 
appeal begins to run from the date of the new 
decree: 6 Gal. 22; B. L. R. Sup. Vol. 585; Ref. 
to and Foil. [P 168 C 1 ] 

(b) Civil P. C. (1908), S. 11 and O. 2, R. 2 
— Suit for redemption failed—Second suit on 
allegation that defendant had agreed plain¬ 
tiff to allow redemption at fixed sum—Held 
suit was not barred under S. 11 or O. 2 
R. 2. 

The plaintiff-appellant first sued the defen¬ 
dant- resp ndent for redemption of a piece of land 
on the basis of a mortgage for Rs. 2y0, but failed; 
subsequently he brought the present suit, alleg¬ 
ing the same ret of facts but basing the suit on 
defendant l's promise to allow redemption on pay¬ 
ment of. Rs. 400, for which sum the land had 
been sub-mortgaged to defendants 2 and 8 . The 
lower Courts found the promise proved, but dis¬ 
missed the suit as barred by res judicata and 
O. 2, R. 2, Civil P. C. : 

Held: that the suit is not barred by res judi¬ 
cata or by 0. 2, R. 2, Civil P. C., as the suit ia 
not based on the mortgage but on a subsequent 
promise to allow redemption, which is an entire¬ 
ly new cause of actiou. [p 153 C 1 ] 

(c) Specific Relief Act (1877), S. 12—Ag¬ 
reement to deliver land at fixed price— 
Agreement can be specifically enforced. 

If a man promises to deliver land for an agreed 
price and fails to fulfil his promise, there is noth¬ 
ing to prevent the Court from decreeing specific 
performance of the contract. [P 152 C 2] 

Halkar —for Appellant. 

May Oung —for Respondent, 

Judgment. This second appeal would 
be barred by limitation if time were to 
be reckoned from the date of the first 
decree in the District Court. But the 
District Judge admitted an application 
for review, reheard the appeal and pas¬ 
sed a fresh decree dismissing the appeal 
on grounds different from those on which 


his predecessor had dismissed it. In 
these circumstances a fresh period of li¬ 
mitation began to run from the date of 
the new decree. [See Joykishen Mooker- 
jee v. Atoor Rohoman (l) and Souda- 
moni Dasi v. Maharaj Dheraj Mahatab- 
Chand Bahadur (2).] The plaiDfciff-ap- 
pellant had failed in a former suit to re¬ 
deem the land in question. In that case- 
it was alleged that the plaintiff’s father 
mortgaged the land to the defendant’s 
father orally for Rs. 260, that defendant 
1 refused to allow redemption for Rupees 
280, but agreed to allow redemption for 
Rb. 400 for which sum the land had 
been sub-mortgaged to two other men,, 
defendants 2 and 3. Subsequently, how¬ 
ever, the sub-mortgagee-’, defendants 2 
and 3,opposed the redemption for Rupees. 
400 and defendant-respondent 1 baoked 
out of his promise to makeover the land. 
It was held by the Township Court and 
on appeal by the District Court that the 
mortgage was not proved, and the suit 
was dismissed on that ground. 

• Plaintiff-appellant then brought the 
present suit, alleging the same set of 
facts and praying for enforcement of de¬ 
fendant 1’ spromise to allow redemption. 
The Township Court found that the pro¬ 
mise was proved, but that this being 
merely a part ot the negotiations for re¬ 
demption the new suit was barred as res 
judicata. The District Court upheld 
this decision on appeal. But on review 
of the judgment the District Court accep¬ 
ted the plaintiff’s contention that the 
new suit was not based on the alleged 
mortgage, but on an entirely separate 
cause of action, namely, the subsequent 
promise to allow redemption. The Dis¬ 
trict Judge held, however, that the pro¬ 
mise was not one which could be specifi¬ 
cally enforced by the Court and that the 
plaintiff-appellant’s proper remedy was 
a suit for damages. No reasons are given 
for this view, which appears to be incor¬ 
rect. If a man promises to deliver land 
for an agreed price and fails to fulfil his 
promise, there is nothing to prevent the 
Court from decreeing specific perform¬ 
ance of the contract. The Judge’s atten¬ 
tion is drawn to the explanation to S. 12, 
Specific Relief Act. In this case the de¬ 
fendant did not actually contraot to sell 
the laud to the plaintiff. What the de- 

1. (1881) 6 Cal 22. 

2. (1866) B L RSnp. Yol. 585=6 W R Mlso 

102 . 
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fendant promised waB "to allow redemp¬ 
tion *for Rs. 400”; in other words, he 
romised not to oppose the plaintiff’s 
Uim as mortgagor provided that the 
plaintiff paid np enough to redeem the 
land from defendants 2 and 3. Defen¬ 
dant 1 in effeot said: 

“I know nothing of the alleged mortgage by 
your father to mine and the land ia not now in my 
hands, but in those of defendants 2 and 8. But 
ae you say the land was mortgaged by ycur father 
tormina, I have no objection to redeeming from 
d ©endants 2 and 8 and making over the land to 
y°u if you provide the requisite amount, Rs. 400, 
whloh they advanced on the land. I will not put 
you to the proof of your alleged mortgage”. 

The question is, whether this promise 
gave a fresh cause of action. I think 
bhere oan he no doubt that it did. There 
was an express contract by the respon¬ 
dent to redeem the land for Rs. 400, to 
be provided by the plaintiff, from defen¬ 
dants 2 and 3 and make the land over to 
the plaintiff. This was irrespective of 
the mortgage, proof of which the respon¬ 
dent inferentially waived. I think, 
therefore, that the 2nd suit on the oon- 
traob was not barred by the rule of res 
judicata merely becauBe the plaintiff had 
brought a previous Buit on his alleged 
mortgage. Nor oan it be held that the 
second suit was barred by O. 2, R. 2. 
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The cause of aotion on the alleged mort¬ 
gage and on oontract being distinct and 
separate the rule has no application. It 
is urged for the respondent that the con-* 
tract was without consideration and is 
for this reason unenforceable. It was 
not without consideration. The proposed 
extinction of defendant-respondent l’s, 
mortgage-debt to defendant-respondents 
2 and 3 was good consideration for the 
bargain he made with the plaintiff-appel¬ 
lant. I set aside the decree of the lower 
Courts and direot that an account be 
taken of what is dae to each of defen¬ 
dants 2 and 3 by their mortgagor, defen¬ 
dant 1, and that on payment by the 
plaintiff-appellant to defendants 2 and 3 
of a sum not exceeding Rs. 400 less a 
two-third share of the plaintiff’s costs in 
all Courts, defendants 2 and 3 shall con¬ 
vey the lands in suit to the plaintiff- 
appellant, free from all incumbrances 
created by the defendants or any persons 
claiming under them, and shall put the 
plaintiff-appellant in possession of the 
property. The remaining one third share 
of the plaintiff.appellant's costs shall be 
recovered by him from defendant-res¬ 
pondent. 

K.N./r.K. Appeal allowed . 


END 





Acc. No. 


Call No. 


DATE SLIP 

“This book was issued from the Library on the date 
last stamped. A fine of 10 Paise will be charged for 
each day the book is kept over - due”. 




THE 



1915 


UPPER BURMA SECTION 


CONTAINING 

FULL REPORTS OF ALL REPORTABLE JUDGMENTS OF 

THE UPPER BURMA JUDICIAL COMMISSIONER S COURT 

REPORTED IN 

•t 

■ - L v • ' * 

(1) 2 UPPER BURMA RULINGS (2) 8 BURMA LAW TIMES 
(3) 16 CRIMINAL LAW JOURNAL (4) 26 TO 31 INDIAN CASES 


CITATION : A. I* R. 1915 UPPER BURMA 


Printed by D. G . Ranade at The All India Reporter Press Nagpur 

And published by 

V. V. CHITALEY. B.A.. LL.B„ 

AT THE ILL INDIA REPORTER OFFICE 

NAGPUR, C. P. 

C All rights reserved,) 






• * i ~ — * • 


« J * 


TO 

THE LEGAL PROFESSION ^ . 

}■ /-•.*; JS hlYiu 3KI 

IN GRATEFUL RECOGNITION OF 

EIK WARM APPRECIATION AND SUPPORT 

r; 2 U) 


VI y 


r 

l' 


t • 


} •* if 7(7 ^ n r If 

. -UxL)j. j w-. V-/ 


vauu ;:av: j oiex * .i ,a : moitatio 


-.-O . r-: -V r\ - -y \T .d ,0 V»*4nn^ 

x a on A 

-A.G .Y3JAT!H3 V A 
viniw JfcTSv... IJOft JJA iSi 14 

f 

,.S .D qUaOAtf 






UPPER BURMA JUDICIAL COMMISSIONER’S COURT 

1915 

Judicial Commissioners : 

Mr. L. H. Saunders, I. C. S. 

I} 5. E. Me Coll, L C. S. 

Additional Judicial Commissioners: 

Mr. H. E. MeOoll, I. C. S. 
it L, H. Saunders, I. C. S. 



Acc. No . 


Call Jvo. 


date slip 


“vrs •- ■ «■; •••- 


hi 


Nominal Index 


Dost Mahomed v. 0. T. P. A. 3, Subrama* 
nlan Ohefcty 

Hasan Qhanea v. Mi Sin 
Mahomed Amin v. 0. T. P/A, M. Naohi- 
appa Ohetiy 

Mahomed Jamal v. Emperor 
Ml Kin ▼. Ml San Me 
Ml NgeMa v. Nga Talok Pyu 


15 

Mi Ba U v. Nga Melk 

Mi Thi Hla v. Ml Kin 

18 

12 

<8 

Nay Hein v. Emperor 

13 

20 

Nga Lu Daw v. Mi Mo Yi 

Nga Shwe Hmun v. Emperor 

2 

11(2) 

14 

Nga Tin v. Nga Swa 

9 

19 

Nga Tun Lu v. Nga Shwe Chin 

16 

1 

Nga Twe v, Nga Ba 

11(1) 


Subject Index 


Alitnce of Star denotes Cases of Provincial or Small Importance. 
* Indicates Cases of Great Importance. 

* * Indicate Cases of Very Great Importance. 


Buddhist Law 

-Burmese —Suooession— Nearer re¬ 
latives exclude more remote 19(a) 

- — -Burmese—Succession— Out-of-time 
grand-daughter of predeceased son — 
Eights of, stated 19 (6) 

-Burmese — Succession— Widow 

Death of husband without acquisition of 
vested rights in property Bights of 
widow stated 19(c) 

-Burmese— Great-grand-daughter is 

not entitled to inherit in presence of her 
grand-aunts 19(a) 

-Burmese—‘ • Payin’ ’ proper ty—Mean¬ 
ing of—Property inherited during mar¬ 
riage is not “payin’’ but ’’lettetpwa” 

2(a) 

— . -Burmese—Succession—Child claim¬ 
ing through both parents gets double 
portion 2(d) 

— -Burmese—Suooession Out-of-time 


grandchildren if they be children of 
auratha” son reoeive same share as 
their youngest uncle or aunt 2(c) 

-Burmese—Succession—Auratha son 

is son who in case his father does or be¬ 
comes incapacitated is competent to take 
his place in family 2(d) 

-Burmese—Suooession — A marrying 

three wives in succession—Son by first 
wife dying before A—Suit for grand-sons 
of A against his daughters by other wives 
for their share of property— Eights of 
parties decided 2(c) 


CItII P. C. (5 of 1908) 

- S. 11, Expl. 5—Suit for possession 

and mesne profits— Profits already ac¬ 
cruing, awarded — Claim as to future 
mesne profits not adjudicated upon— 
Subsequent suit for suoh profits held 
not barred 18 

- S. 73—Money deposited on arrest 

before judgment — Lien is created in 
favour of creditors—Other creditors have 

no right of rateable distribution 15 


-0. 37, B. 2— Money deposited on 

arrest before judgment—Lien is created 
in favour of creditors Other creditors 
have no right of rateable distribution 

15 


-0. 41, B. 22—CroBs objections res¬ 
pondent in appeal is not ordinarily en¬ 
titled to urge cross-objections except 
against appellant 9(a) 


- 0 . 41, B. 22—Respondent cannot be 

allowed to file cross-objections against 
co-respondent 9(6) 

Criminal P. C. (5 of 1898) 


-Sureties—Qualifications of, stated 

13(d) 

- S. 110—Order under S. 110—Charge 

must be communicated to accused 
prior to order 13(a) 


-S. 110—Order under S. 110— Proof 

of reputation — Evidence — Nature of 
stated 13(6) 


Subject Index, 1915 Upper Burma 


Criminal P. C. 

- S. 114—Order with expressed inten¬ 
tion of preventing accused from furnish¬ 
ing security is ultra vires 13(e) 

- Ss. 380 and 562— Proceedings sub¬ 
mitted under S. 562 — Magistrate has 
jurisdiction to acquit accused 12 

-£. 421—Advocate filing appeal nob 

Advocate for appellant called upon to 
support appeal—Reasonable opportunity 
for hearing cannot be said to be given 

11 ( 2 ) 

- Ss. 488 and 489— Application by 

husband for cancellation of order of 
maintenance—Plea of divorce taken— 
Magistrate must consider plea 8(a) 

- S. 562 — Proceedings submitted 

under S. 562—Magistrate has jurisdiction 

to acquit accused 12 

Evidence Act (1 of 1872) 

-5. 32—Statement by plaintiff as wit¬ 
ness that her father told her that he had 
mortgaged land in suit to defendant is 
inadmissible under S. 32 l(a) 

- S. 58— Admission by party when 

examined as witness—Nature of, stated 

16(5) 

- S. 91—Plaintiff relying on mortgage- 

deed produced but not proved— Other 
evidence of transaction is inadmissible 

- ;ift) 

- S. 92— Mortgage effected verbally 

and possession given—Document subse¬ 
quently executed—Oral evidence of ori¬ 
ginal transaction is not barred 2 (J) 

- S. 92—Plaintiff relying on mort¬ 
gage-deed produced but not proved— 
Other evidenoe of transaction is inad¬ 
missible 1(5) 

- S. 114 —Person of full age cannot be 


Evidence Act 

presumed to be acting under influence of 
relations 8(c) 

Jurisdiction 

-Civil Courts—Decree— Execution— 

Suit for declaration that house situate 
on Government land is not liable to be 
sold lies in Civil Court 20(5) 

Limitation Act (9 of 1908) 

- S. 20— Payment . towards interest 

must be payment of interest as suoh— 

There must be something to indicate 

intention 11(1) 

Mahomedan Law 

-Divorce—Wife has no authority to 

prevent husband from divorcing her by 
pronouncing talak 8(5) 

Possession 

-Suit for-^Purchaser of land admit¬ 
ting previous knowledge of unregistered 
mortgage—Suit for possession—Proof of 
mortgage held unncessary—Purchaser 
held not entitled to recover without 
paying purchase money 16(a) 

Upper Burma Land and Revenue .Regulation 
(3 of 1889) 

— — S. 53 (2) (u) — Suit regarding state 
lands between private individuals—S. 53 
(2) (ii) is ultra vireB of Legislature 20(a) 

- S. 53 (2) («)—Civil Courts—Decree 

—Execution—Suit for declaration that 
house situate on Government land is not 
liable to be sold lies in civil Court 20(5) 

Wild Birds and Animals Protection Act (8 of 
19 12 ) V r 

- S. 3—Egrets alleged to be captured 

or killed during close season contrary to 
rules—Burden of proof lies on prosecu¬ 
tion .. , 14(5) 

Wild Birds Protection Act (10 of 1887) 

-Rules framed under Act— Interpre¬ 
tation of 11 ' 14(a) 

; ’j. . • *C jjfll 

Y . .j ! ' -,.i . i: . i -i t;&h 


•jai 


iv.v . 


r? O . i~ 
:« • j C 


AC if 




I 



COMPARATIVE TABLES 
TABLE No. I 


Showing seriatim the pageB of Other Reports, Journals and Periodicals 
for the year 1915, with corresponding references of the All India Reporter. 

AT. B .— Column No. 1 denotes pages of Other Journals. 

Column No. 2 denotes corresponding references of All India Bepo 


2 Upper Burma Rulings (1914-16)=AII India Reporter. 


UBR 

A. I. 

R. 

UBR 

A. 

i. 

la 

1914 

UB 

16 

32 

1914 

UB 

16 

»t 

91 

11 

35 

91 

II 

3 

II 

19 

28 

S7 

99 

II 

6 

91 

91 

22 

40 

91 

M 

11 

19 

99 

2 

43 

99 

91 

13 

19 

99 

3 

44 

If 

91 

16 

91 

99 

17 

46 

99 

99 

18 

9V 

99 

6 

62 

1916 

99 

19a 

91 

' If 

31 

63 

91 

If 

196 

II 

91 

12 

55 

II 

If 

23 

99 

91 

86 

66 

fl 

If 

26 

II 

99 

53 

68 

11 

ff 

28 

99 

If 

31 

61 

1914 

91 

81 

99 

99 

29 

66 

1915 

99 



UBR 

A. 

I. R. 


UBR 

54 

74 

1916 

UB 

19 

106 

26 

80 

1915 

91 

11 

106 

51 

81 

91 

If 

18 

108 

38 

83 

1916 

99 

13 

110 

43 

86 

19 

99 

11 

113 

83 

87 

99 

19 

11 

114 

45 

89 

19 

99 

6 

116 

11 

91 

99 

99 

15 

119 

8 

92 

99 

99 

9 

121 

12 

95 

M 

91 

18 

122 

1 

9 

98 

101 

II 

99 

91 

11 

16 

7 

124 

39 

102 

99 

99 

4 

126 

2 

103 

1917 

ff 

16 

127 


A. 

I. R, 

> 

UBR 

A. 

I. R. 

1917 

UB 

14 

182 

1917 UB 

1 

*i 

99 

9 

138 

91 

91 

4 

n 

II 

11 

136a 1918 

M 

32 

i> 

91 

18 

1866 

99 

91 

44 

1916 

•1 

1 

137 

1917 

91 

2 

1917 

1) 

15 

139a 1918 

91 

329 

«• 

91 

12 

1396 

99 

91 

30 

1916 

19 

1 

141 

99 

91 

32 

1918 

91 

66 

144 

99 

99 

50 

1917 

If 

8 

146 

99 

99 

31 

91 

99 

2 

148 

91 

99 

51 

1918 

99 

27 

• 151 

99 

99 

46 

1914 

99 

56 

157 

If 

91 

53 


TABLE No. II 


Showing Seriatim the pages of All India Reporter 1915 Upper Burma 
with corresponding references of Other Reports, Journals and Periodicals. 

N.B .— Column No. 1 denotes pages of the All India Reporter, 1915 Upper 

Burma. 

Column No. 2 denotes corresponding references of Other REPORTS 

and Journals. 

A. I. R. 1915 Upper Burn»a=Other Journals 


Am 

1 

2 
8 

9 


Other Journals 

29 IC 607 
2 V B R 66 
81 I C 87 
2 UBR 66 
29 I C 669 
2 UBR 63 
16 Or L J 631 
29 I C 610 
2 UBR 68 


AIR Other Journals 

AIR 

Other Journals 

AIR 

Other Journals 

11 (1)3 

UBR 

80 

13 

8 

BurLT 

53 

16 

8 

BurLT 

18 

31 

IC 

101 


29 

I C 

820 


29 

IO 

698 

11 (2)2 

UBR 

52 


16 

CrLJ 

553 

18 

2 

UBR 

81 

29 

IC 

666 

14 

8 

BurLT 

20 


81 

IO 

103 

16 

CrZi J 

588 


29 

IC 

822 

19 

8 

BurLT 

51 

12 2 

UBR 

55 


16 

CrL J 

550 


29 

IO 

741 

29 

I C 

663 

15 

8 

BurLT 

22 

20 

8 

BurLT 

45 

16 

Cr'L J 

530 


29 

IC 

714 


29 

IO 

796 


Acc. Jf 0 . 


- Call Mo. 

« 

DATE slip 


last'stamped. 1 ' ^ ° h " "" da *° 

- Ch da * the book is kept 0ver - due” ® ed '° r 


THE 


ALL INDIA REPORTER 

1915 

UPPER BURMA J. Os. COURT 


A. I M R. 1915 Upper Burma 1 

Saunders, A. J. C. 

Mi Nge Ma— Appellant. 

v. 

Nga Talolc Pyu — Respondent. 

Second Appeal No. 194 of 1915, Deci¬ 
ded on 5th March 1915. 

(a) Evidence Act (1872), S. 32—State¬ 
ment under S. 32—Admissibility of. 

A statement by a plaintiff as a witness to the 
effeot that her father told her that he had mort¬ 
gaged the land in suit to the defendant is in¬ 
admissible under S. 82. Evidence Act. [P 1 C 2] 

(b) Evidence Act (1872), Ss. 91 and 92 
Plaintiff relying on mortgage-deed produced 
but not proved—Other evidence of transac¬ 
tion is inadmissible. 

Where the plaintiff relies upon a mortgage- 
deed produced by her but not proved, she is pre¬ 
cluded by S. 91, Evidence Act, from giving other 
evidence of the terms of the transaction. 

(P 2 C 1] 

S. Mukerjee —for Appellant. 

J, N. Basu — for Respondent. 
Judgment. — This was a suit to re¬ 
cover land in the possession of the defen¬ 
dant-respondent on the ground that it 
had been mortgaged by the plaintiff-ap¬ 
pellant’s father. The Court of first in¬ 
stance gave the plaintiff a decree which 
was set aside upon appeal, and the plain¬ 
tiff now comes to this Court under S. 13, 
Upper Burma Civil Courts Regulation. 
The land had admittedly been in the 
possession of the defendant for a great 
many years, and as the mortgage was 
denied, the burden of proving it was on 
the plaintiff-appellant. So far the Court 
of first instance was correct, bub in re¬ 
cording and dealing with the evidence, 
the Court appears to have overlooked 
not only the provisions of the Evidence 
Aob, but the numerous rulings of this 
Court explaining those provisions. The 
plaintiff offered herself as a witness and 
! eaid that her father had told her that 

1 1915 U B/l & 2 


he had mortgaged the land. Her father 
was dead, and this evidence could only 
have been admitted if it was admissible 
under the provisions of S. 32, Evidence 
Act. It was not a statement against the 
pecuniary or proprietary interest of the 
person making it, nor does it come under 
any of the provisions of that section, 
and this evidence was therefore in-| 
admissible. 

The next witness was U Kywe who 
said that he was present when the 
original mortgage was concluded, and 
that it was recorded in a parabaik docu- 
ment. A parabaik document wa^ pro¬ 
duced in Court, and under S. 91, Evi¬ 
dence Act, no evidence of the terms of 
the mortgage was admissible except the 
document itself. The document was nob 
shown to the witness nor was he asked 
to identify it, and his evidence was 
therefore inadmissible. The next wit¬ 
ness was a man who had been husband 
to the plaintiff. He deposed that he was 
present when a subsequent advance of 
Rs. 10 was taken by the mortgagor. His 
evidence was uncorroborated. He said 
that he did nob know whether a docu¬ 
ment was written or not, that no one 
else was present, and his evidence was 
of very little value. The next witness 
was Maung Hme who produced the exhi¬ 
bit mortgage-deed, a parabaik. He says 
that he found it among the papers of one 
of the original mortgages. Documents 
of this kind do not prove themselves, and 
unless they are admitted by the other 
side, it is necessary to prove them. This 
may be done by calling a witness who 
was present when the document was exe¬ 
cuted and testifies in Court that the 
dooument produced is that which wa B 
executed. This has not been done. Ik 
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2 Upper Burma 

is also possible in certain cases to make 
certain presumptions with reference to 
ancient documents; that is to say, docu¬ 
ments purporting or proved to be 30 
years’ old, under S. 90, Evidence Act. 
The Court of first instance does not sug¬ 
gest that any presumption should be 
drawn in the cas3 of the document pro¬ 
duced. The necessity for caution in 
making presumptions as to ancient docu¬ 
ments in Upper Burma has been insisted 
on repeatedly in the rulings of this 
Court, for instance, Ma Lon v. Maung 
Myo (1). 

Maung Hme, the witness who pro¬ 
duced the document, is admittedly on bad 
terms with the defendant-respondent. 
The document which recites the transac¬ 
tion by which Rs. 50 is supposed to have 
been advanced upon the land, concludes 
with the words “total amount of the 
mortgage-money Rs. 60.” It is not sug¬ 
gested that the amount of the mortgage- 
money was raised to Rs. 60 until the 
year 1252 B. E., that is les3 than 30 
years ago, and if the whole document 
was written at that date, no presumption 
could be made with regard to it. The 
very fact that these concluding words 
are in the document, apparently in the 
iame handwriting and of the same date 
as the rest, shows how easy it is to alter 
or concoct these documents. The law 
does not require the Court to draw any 
presumption: on the contrary as explain¬ 
ed in the ruling of this Court, the pre¬ 
sumption should not be drawn as a 
matter of course or without great caution. 
In the present case the document was 
produced in Court by a person who says 
he got it from proper custody, but who 
was shown to be on bad terms with the 
other side and whom it was not safe to 
believe. The document itself has either 
been wholly written or has had additions 
made to it at a date later than the date 
on which it purports to have been writ¬ 
ten. No presumption can clearly be 
drawn with regard to it and it has not 
been proved. 

As the plaintiff relied upon adooument 
produced by her but not proved, she was 
precluded by the terms of S. 91, Evi¬ 
dence Act, from giving other evidence of 
the transaction. The admission deposed 
to by the 4th and last witness for the 
plaintiff was so vagae as to be clearly 
valueles s. There is therefore no evidence 
I. (1892-96) 11 UBB 360. 
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worth the name upon which the plain¬ 
tiff-appellant could possibly hope to 
sucoeed. The defendants had admittedly 
been in possession for at least 34 or 35- 
years and there is a long series of rul¬ 
ings of this Court laying down that a 
long and peaceable possession should not 
be disturbed except upon substantial and 
satisfactory evidence. It should not 
have been necessary to repeat these ele¬ 
mentary rules of law. Casc-s however 
constantly come before this Court in 
which not merely the parties and Advo¬ 
cates but the Judges fail to distinguish 
between evidence which is admissible 
and that which is not. All that can be 
don9 is to repeat the more important of 
these rules, in the hope that they will 
sooner or later be learnt and understood- 
The appeal is dismissed with costs. 

K.n./r.k. Appeal dismissed. 
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McColl, A. J. C. 

Nga Lu Daw and another —Plaintiffs. 
—Appellants. 

v. 

Mi Mo Yi and another —Defendants— 
Respondents. 

Second Appeal No. 153 of 1914, Decided 
on 22nd April 1915. 

(a) Buddhist Law — Burmese — “Payin’’ 
property—Meaning of— Propertyi inherited 
during marriage is not “payin’’ but “lettet* 
pwa," 

“ Payin’’ property means property already 
owned by a person when he or she marries, whe¬ 
ther he or she actually obtained possession or 
not. Property inherited by a person during 
marriage is not “payin’* but “lettetpwa.” 

[P 5 0 1) 

(b) Buddhist Law—Burmese—Succession— 
Child claiming through both parents—Rights 
of. 

A child who has a claim through both parents 
gets a double portion both of inherited and of 
other lettetpwa property of what a child, who 
olaims through one only, gets: U B R (1892-96), 
2, 159 U B R (1897-01), 2, 185, LBR (1892-1900) 
361, Foil. ±LB R 189, Dist. [P 5 01) 

(c) Buddhist Law—Burmese—Succession- 
Out of time grandchildren — Children of 
“auratha” son—Rights of. 

Out-of-time grand-ohildren, if they be the 
children of the “auratha’’ son, receive the same 
share as their youngest uncle or aunt. 

[P 7 0 lj 

(d) Buddhist Law—Burmese — Succession 
—Auratha son—Definition of. 

The Auratha son is the son who in esse biB 
father does or becomes incapacitated is com* 
potent to take his place in the family. 

[P 7 0 1] 

(e) Buddhist Law— Burmese—Succession— 
A marrying three wives in succession— So* 
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by first wife dying before A—Suit for grand - 
•ons of A against his daughters by other 
wives for their share of property— Rights of 
parties decided. 

A married three wives iu succession. His son 
by the 1st wife having predeoeased him, his 
grandsons sued his daughters by the other wives 
for their share of the property left by A. The 
defendants contended*. (1) that all the lands were 
lnheriled by A during his 3rd wife’s coverture: 
(2) that certain plots had been mortgaged by A 
and redeemed by defendant; (3) that the plain¬ 
tiffs were n A entitled to inherit as they had 
b’en guilty of unfilial conduct; (4) that, at any 
rate, they were liable for their share of A’s 
funeral expenses and (5) that A had given cer¬ 
tain plots of land to defendants 1 and 2: 

Held: (1) that the gift to defendant 1 and 2 
even if proved, was invalid as they were living 
with the father at the time; (2) that the presump¬ 
tion was that the plaintiffs were entitled to in¬ 
herit and the burden of proving unfilial conduct 
was on the defendants and that the mere fact 
that the plaintiffs t:ok no part in maintaining 
A, though he was blind and lame for many years 
before his death, was not sufficient; (3) that if 
the plaintiff's father had been alive he could 
have been entitled to inherit one-half of the pro¬ 
perty acquired during his mother’s marria<e, a 
quarter of the property inherited by A during 
either of the other two marriages and one third of 
A’s payin brought to the first marriage, and the 
plaintiffs were entitled to get their father's share 
between them; (4) that defendant 1 having re¬ 
deemed certaiu lands the plaintiffs must pay their 
share of the mortgage-money before gGtting their 
share of the inheritance; (5) that, as two dif¬ 
ferent plots of land were mortgaged and redeemed 
as one parcel, the plaintiffs being entitled 
to one-third of one and one-fourth of the other 
and the areas and values of the two were also 
different, it was fair under the circumstances 
of the case to apportion the charge according to 
the value of the lands than according to the 
area. [P 4, 6 & 7G 2] 

(f) Evidence Act (1872), S. 92— Mortgage 
effected verbally and possession given — 
Document subsequently executed—Oral evi¬ 
dence of original transaction is not barred. 

Where a mortgage is effected verbally and pos- 
sess’on is given, the transaction is complete and 
the fact that a document is subsequently exe¬ 
cuted does nor bar oral evidence of the original 
transaction. [P 4 G 2) 

S. Mukerjee —for Appellants. 

C. G. S. Pillay —for Respondents. 

Judgment. — The plaintiffs appel¬ 
lants are the grand-children of Maung 
Hnin, who married three wives in suc¬ 
cession, namely Ma Ngwe, Ma Kye U 
and Ma Kywet* O. The plaintiffs-appel- 
:? lants are sons of Maung Ne Kya, son of 
Maung Hnin by his first wife, Ma Ngwe, 
who predeceased his father, Defendant- 
I respondent 1 Ma Mo Yi, is daughter of 
Maung Hnin by his second wife, Ma Kye 
|U. Her sister, Ma Mo Hmi, was not 
made a party to the suit as she had been 
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given in adoption to others. Defondant- 
respondent 3 is Maung linin’B daughter 
by his third wife, Ma Kywefc 0. 

The plaintiffs-appellants alleged that 
Maung Hnin had left six pieces of land 
the plans of whioh arc marked * * * 

* and**. The total area of these lands 
is 13.17 acres. The pluinfciffs-appelknta 
claimed the whole of ' * 1 and 1 two- 
thirds of * and one-sixth of * total 9.23 
acres. Why the lands should be divided 
in that way they did not explain, and 
the matter is made still more obscure by 
para. 5 of the plaint, in which it is 
stated that as all the lands were acquired 
during their mother’s coverture they 
were entitled to one-half and the defen- 
dants-respondents to one-fourth each. No 
attempt was made to obtain p.n explana¬ 
tion. The defence was(l)thit all the 
lands had been inherited by Maung 
Hnin during Ma Kywet 0’s coverture 
from his father, Maung Kathe, (2) that 
the land *had been mortgaged by MauDg 
Hnin to one Maung Paw Kye aDd that 
defendant-respondent 2 was working it 
as his tenant, (3) that Maung Hnin had 
mortgaged the lands and * and defen¬ 
dant-respondent 1 had redeemed them 

for Rs. 61-8-0 (4) that the plaiDtiffs-ap- 
pellants were Dob entitled to inherit as 
they had been guilty of unfilial conduct 
and (5) that if they were held entitled 
to inherit, they should be held liable 
for their share of the expenses of 
Maung Hnin's funeral which amounted 
to Rs. 73-12-0. When the case come to 
trial, a further defence was set up to 
the effect that Maung Hnin had given 
the lands * and * to defendant-respon¬ 
dent 1 and the lands : * and to defen¬ 
dant-respondent 2. The Township Judge 
found that the lands * * * and * had 
been in inherited by Maung Horn from 
his mother .during his first wife, Ma 
Ngwe’s coverture and that he had in¬ 
herited the lands * and * during his 
third marriage from his father. He fur¬ 
ther found that the land * had been 
mortgaged to Mauug Paw Kye, and that 
the lands * and * had been redeemed by 
defendant-respondent for Rs. 61-8-0. He 
also apparently held that the alleged 
gifts had been proved, and that they 
were valid, but he dismissed the suit; 
on the ground that the plaintiffs-appel- 
lants were not entitled to inherit, as 
they had not assisted in maintaining 
their grandfather, Maung Hnin, who for 
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several years before bis 
and blind. 

On appeal, the learned District Judge 
found that the alleged gifts had not been 
proved and that the mortgage to Maung 
Paw Kye could nob be proved, ag it had 
been effected by an unregistered mort¬ 
gage-deed. He overlooked the questions 
of the redemption of the lands * and * 
by defendant-respondent 1 and of the 
funeral expenses; he found that the 
plaintiffs-appellants had not been guilty 
of such conduct as would debar them 
from inheriting; he declined to go into 
the question whether Maung Hnin had 
inherited the lands during his first, 
second or third marrigages, because he 
imagined that the inherited property 
must be ‘ payin,’ and following Maung 
Gale v. Maung Bya (l), he held that if 
plaintiffs-appellants’ father had not 
predeceased Maung Hnin they would 
have been entitled to one-third of the 
lands, but that as they were out-of-time 
grand-children they were entitled to 
one-twelfth, and ho accordingly gave 
them a deoree for a one-twelfth share. 

Both the parties have appealed to this 
Court, the plaintiffs on the ground that 
they should have been given a bigger 
share, and the defendants on the ground 
that the lower Appellate Court should 
have held that the lands had been inhe¬ 
rited during the third marriage, that the 
plaintiffs-appellants were debarred by 
their conduct from inheriting and that 
the gifts were proved. As regards the 
gifts I would say that, even if proved, 
the gift of the lands * and * # to 
the 2nd defendant-respondent would be 
invalid as she was living with her father 
at the time. A text fiom the Kaingza 
runs: 

“ A gift made, though not in extremis, is in¬ 
valid if delivery of possession has not taken place 
before the death of the donor and it shall revert 
to the estate; but if there has been delivery of 
possession the co-heirs cannot claim it. 

The above rules refer to ohildren living apart 
from the parents. As regards children living 
with the parents a gift doss not take .effect even 
when there has been delivery of possession, be¬ 
cause children living with the parents are still 
under parental control.” 

The same rule is given by the Kan- 
daw, Vannadhamma, Rasi and Panam 
Dhammathats and has, I think, generally 
been accepted. There is some evidence 
that the 1st defendant-respondent lived 
with the 2nd defendant-respondent and, 

1. (1907-08) 4 L B R 189. 
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therefore with Maung Hnin, in which 
case the gife of the lands * and * would 
be invalid too, but in any case I do not 
think the evidence is such as to esta¬ 
blish that Maung Hnin really and finally 
divested himself of the property. He 
apparently merely allowed the 1st defen¬ 
dant-respondent to redeem these two 
pieces of land so that she might help to 
maintain him with its produce. I am of 
opinion, therefore that there was no gift. 
As regards the mortgage to Maung Paw 
Kye, the lower Appellate Court is wrong. 
In the first place, Maung Paw Kye says 
that the mortgage was first effected ver¬ 
bally and that later its terms were, 
reduced to writing. If possession were 
given in the first instance the transac. 
tion was complete, and the fact 
that a document was subsequently 
executed would not bar oral evid¬ 
ence of the original transaction. In] 
the second place, the 2nd defendant- 
respondent was admittedly in possession 
of the land * as Maung Paw Kye’s ten¬ 
ant, and consequently as Maung Paw 
Kye was not a party to the suit this 
piece of land should not have be9n inclu¬ 
ded in the deoree. 

The Township Judge found that the » 
lands ^ and ^ had been redeemed by the 
1st defendant-respondent for Rs. 61-8-0. 
He also found that the accounts of 
Maung Hnin’s funeral had been settled. 
These findings have not bean challenged 
in this Court by either side and, there¬ 
fore they may be accepted. 

With regard to the contention that 
the plaintiffs-appellants are debarred by 
unfilial conduct from inheriting from 
Maung Hnin, I agree with the lower 
Appellate Court. The presumption is 
that they are entitled to inherit and the 
burden of proving unfilial conduot ia on 
the defendants-respondents. The facts 
that Maung Hnin for many years before 
his death was lame and blind and that 
the plaintiffs-appellants took no part in 
maintaining him, are not sufficient. The 
defendants-respondents apparently main¬ 
tained their father out of his own pro¬ 
perties, none of which was in the plain- 
tiffs-appellants’ possession, and there ia 
no evidence that the latter were ever 
called upon to render services and refu- 
sed, or that they were on other than the 
best terms witn their grandfather. 

The learned District Judge, clearly 
does not properly understand whafc 
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‘payin’properly means. It means pro- 
perky already owned by a person when 
be or Bhe marries, whether he or she has 
actually obtained possession or not. Pro¬ 
perty inherited by a person during mar¬ 
riage is not ' payin ’ bub ' lettetpwa,’ 
although on divorce the principle of 
nissayo and nissito is applied to it [Mi 
Myin v. Nga Twe (2)]. The lands in 
suit were not admitted to be Maung 
Hnin’s payin property; on bhe contrary, 
the plaintiffs-appellants alleged that it 
was all lettetpwa of the first marriage 
and the defendanta-respondents alleged 
that it was lettetpwa of the third mar¬ 
riage. Of course if Maung Qalev. Mau¬ 
ng Bya (l) was rightly decided it would 
not matter whether the lands were inhe¬ 
rited during the first or the third mar¬ 
riage, beoause it was held that the rule 
that the children of a marriage during 
which property was acquired get, when 
• that property is partitioned, double 
what the ohildren of other marriages get, 
did not apply to property inherited 
during a marriage. I am, however, una¬ 
ble to agree with that ruling. The prin¬ 
ciple that a child who has a claim thro¬ 
ugh both parents gets double what a 
child who claimB through one parent, 
(only, gets was laid down in Ma Sein 
1 Nyo v. Ma Kywe (3), Ma Min E. v. Ma 
Kyaw Tahi (4) and Maung Tun Gyaw 
v. Ma Balo (5). The principle is clearly 
discernible in many texts; it is a most 
reasonable one and it was not disputed 
in Maung Gale v. Maung Bya (l). But 
it was there held that it only applied to 
property acquired by the joint exertions 
of husband and wife and not to inherited 
property, because such property was 
acquired without exertion. I do not 
think this is a sufficient reason for diffe¬ 
rentiating between property inherited 
during a marriage and other lettetpwa 
property. 

Property given to a married couple 
could not be said to have been acquired 
by-the joint skill or labour of both, and 
yet obviously the principle in question 
would have fo be applied to such pro¬ 
perty. 

There would have been nothing unrea¬ 
sonable in a rule that property inherited 
during a marriage was the separate pro- 

2. (1906) UBB Buddhist Law, Divorce 19. 

8. (1802-96) IIUBR 169, 

I 4. (1892-1900) L B 861. 
t 6. (1897-01) II 0 B B 185. 
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perty of the spouse who inherited it, but 
that was not the rule adopted. 

Furthermore, the ruling in question 
seems to me to be directly opposed to the 
fcext9 that specificallv provide for bhe 
case in point. Mr. Justice (now Sir Henry) 
Hartcoll Bays: 

“Thetexts lay down no general rule. The 
Kungya does not differentiate between hereditary 
and other acquired property. The Dhamma 
gives the son of the first marriage preference over 
the other two. The Manukye gives preference to 
the son of the marriage during the continuance 
of which the hereditary property was acquired, 
because he has the right to inherit the property 
through both parents. In S. 246 the Cittara 
says ‘. . . The mother’s separate property shall 
be divided equally among all the three sons. . .’ 
The meaning of this text would seem to be that 
the mother’s hereditary property is to be divided 
equally amongst the sons of the three mar¬ 
riages.’’ 

Apparently, ho considered that the 
texts wers so contradictory -that no gene¬ 
ral rule could be deduced from them and 
that, therefore, the fairest thing to do 
was to divide inherited property equally 
amongst all the children and he thought 
that the passage from the Cittara cited 
favoured such a distribution. I venture 
the opinion that the learned Judge was 
wrong on both points. 

The Kungya, it is truo, gives a rule 
which is to be found nowhere else. It is 
one of the oldest Dhammathats reputed 
to have been compiled in the y6ar 788 
B. E. and the rule which it gives was 
very likely the rule then in force, but it 
seems to have been altered later. The 
texts froir the other Dhammathats col¬ 
lected in S. 245 of U Gaung’s Digest, 
which are all probably 300 years nearer 
the present time and probably only a 
little more than 150 years old, can be 
easily reconciled. The rule appears to 
be. as I have said above, that the child 
who claims through both parents gets a 
double portion both of inherited and of 
other lettetpwa property. The Dhamma 
lays down that where three wives are 
married iD succession, 

“ the hereditary property of the father shall 
be divided into ihree shares ; the 6on of the first 
wife shall receive two shares and the two sons 
by the second and third wives shall receive the 
remaining share between them.’’ 

The remark that the Dhamma gives 
the son of the first wife preference over 
the other two seems to me hardly to 
express the case. This text obvi. 
ously refers to the case where the 
property has been inherited during 
the first marriage, and that is why 
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the son of that marriage gefc9 more 
than the sons of the other marriages. 
Moreover, the compiler of tho 
Dhamma has clearly made a mistake 
which is pointed oub by the compiler of 
the Manukye. In the case of two mar¬ 
riages only, the son of the marriage during 
which property was acquired would, of 
course, get two thirds and the son of the 
other marriage would get one-third 
under the general rule. In applying 
this rule to a case of three marriages the 
compiler of the Dhamma still gives the 
son of the marriage during which the 
property was acquired two-thirds and 
consequently each of the other sons only 
gets one-sixth. The compiler of the 
Manukye says that this i3 wrong: 

“As regards the father's hereditary property 
the statement that if it is acquired during the 
first marriage and taken to the subsequent mar¬ 
riages during which no property was acquired, it 
shall be reck-ned as property belonging to the first 
marriage, and that the son of the fmt marriage 
shall take two shares and the son of the subsequ¬ 
ent marriage one share, refers to the case where 
there are only two wives and there is a son by 
each. In the present case, as the three sons are 
of the same father though by defferent mothers, 
the whole of the father’s hereditary property 
shall be divided into four shares: the son of the 
first wife shall receive two shares and sons by the 
second and third wives one share each. Debts, 
if any, shall be liquidated similarly. The same 
rule shall, mutatis mutandis, apply if the 
father cames into the possession of the heredi¬ 
tary property while living with the second or 
with the third wif6, or if debts are contracted 
then. . . A son is given two shares out of the 
property acquired during his mother’s life-time, 
because he has the right to inherit the property 
through both parents.” 

The text is as clear as it can possibly 
be and no distinction whatever is made 
between property inherited by the father 
during marriage and property acquired 
otherwise during the same period. The 
text from the Rajabala at first sight ap¬ 
pears to distinguish between hereditary 
property and other lettetpwa. The 
English translation runs: 

“All property other than hereditary property* 
acquired during the life-time of each mother, 
slrill be divided into four shares and her son 
shall take two shares and the son of each of the 
othor two mothers one share each.” 

But this is a mis-translation. The text 
should run: “All property other than the 
wife’s hereditary property, etc." The 
excepted property has been dealt with in 
the preceding line, which lays down that 
the son of each mother shall succeed to 
her hereditary property. None of the 
ether texts in this section refer specifi- 
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cally to property inherited by the 
common parent, but they all agree with 
the Manukye as to the distribution • of 
lettetpwa between the three children of 
three different marriages,and if there had - 
been any question of a different rule for 
property inherited during marriage by 
the common parent and other lettetpwa, 
one would have expected that the rule 
would b6 given. The passage from the 
Cittara cited by Mr. Justice (now Sir 
Henry) Hartnoll cannot bear the 
meaning which he placed on it. The 
texts cited in S. 246 of the Digest pro¬ 
vide for the converse case where a 
woman marries in succession three hus¬ 
bands and has a son by each. The text 
in question lays down that her separate 
property shall be divided equally 
amongst all three sons; it does not say 
that property inherited by her during 
one of the marriages is to be so divided. 
The first passage from the Cittara given 
in S. 245 of the Digest it is not trans¬ 
lated in the English translation— shows 
clearly enough that property inherited 
by the father during one of the marriages 
is not to be divided equally amongst 
the sods of the three marriages. 

I am of opinion, therefore, that if 
plaintiff?.appellants’ father, Maung Ne 
Kya, had been living he would haveb96D 
entitled to inherit one-half of the pro¬ 
perty acquired during his mother, Ma 
Ngwe’s marriage, a quarter of the pro¬ 
perty inherited by Maung Hnin during 
either of the other two marriages and 
one-third of Maung Hnin’s pay in 
brought to the first marriage. It is, 
therefore, necessary to decide when eacb 
of the lands in suit were acquired, with 
the exception of the land *, which is 
not shown by the plaintiffs-appellants to 
have been in Maung Hnin’s possession 
when he died and which must,under the 
circumstances of the case, be taken to 
be, as alleged, under mortgage to Maung 
Paw Kye and incapable at present of 
partition. There is evidence that ** was 
given to Maung Hnin by his father, 
Maung Kathe. I Bee no rdfcson to dis¬ 
believe this evidence, and as there is 
none on the other side, I aocept it. But 
the plaintiffs-appellants’ contention that 
the gift was made during Na Ngwe’s 
coverture, cannot be accepted, in view of 
the evidsnee that this land was given to 
Maung Hnin on the ocoasion of his novi¬ 
tiate. The presumption is that he was 
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not yet married, and that he took this 
pleoe of land to hia first marriage aa his 
payin. Maung Ne Kya, if living, would, 
therefore, he entitled to one third of 
this piece of land. 

Aooording to the witnesses, Ma Pon 
Nyo and Maung Kyaw Nya, the lands*,* 
and * were inherited by Maung Hnin 
from his mother during hia first marriage 
and the lands * and * were inherited 
from his father, Maung Kathe, i. e., 
during the third marriage, as Maung 
Kathe died after Maung Hnin had mar¬ 
ried Ma Kywet O. The only evidence on 
the other side ia that of the witnesses 
Maung Hmu and Maung To Naung, who 
say that all the lands were inherited 
from Maung Kathe. They ate much less 
definite than Ma Pon Nyo and Maung 
Kyaw Nya, and they were disbelieved by 
the Township Judge, and, therefore, I 
thmk the evidence given by Ma Pon Nyo 
and Maung Kyaw Nya should be taken 
as correct. 

If he had been living, therefore, Maung 
Ne Kya would have been entitled to one- 
third of the land *, cne-half of the 
lands * and*and one-fourth of the lands 
* * and *. It remains to be considered 
whether the plaintiffs-appellants are 
entitled to these shares or as out-of-time 
gr«nd-children to one-fourth of these 
shares. The learned District Judge in 
awarding the plaintiffs-appellants a one- 
twelfth share of the landB overlooked the 
rule that out-of-time grand-children, if 
they be the children of the auratha son, 
receive the same share as their youngest 
uncle or aunt. The question of the de¬ 
finition of the auratha sou, however, 
(remains. The eldest son is generally but 
not necessarily the auratha son. The 
son, who in case his father dies or be¬ 
comes incapacited is to take his place iu 
the family, is the auratha son. If the 
eldest son be blind or otherwise incapa¬ 
citated his ycuoger brother, if competent, 
and not he is the auratha son: vide the 
text from the Dhammalbatkyaw and 
other texts collected in S. 62 of the 
Digest, Volume I. Consequently, I take 
it that until the eldest son reaches the 
age of discretion there can be no auratha 
son in the family. Again, though the 
eldest son o nnot claim one-fourth of 
the estate from his father on the death 
|pf his mother, he can claim that share 
jrona his mother on the date of his 
father because he then takes his father's 


place in the family; he nevertheless, if 
competent to replace his father in case 
of the latter's death, becomes the aura- 
fcha son and as soon as he becomes so com¬ 
petent dons not have to wait until his 
father’s death to attain that position. I 
think this is clear from the texts collec¬ 
ted inS. 162 of Volume I of the Digest, of 
which I would particularly mention that 
from the Dbamma, whioh is more 
emphatic in the original Burmese than 
in the English translation. The Bur¬ 
mese runs; " If the eldest, the auratha, 
son dies whilst his parents are still 
living . . ” thus dearly indicating 

that the eldest son may attain the posi¬ 
tion of an auratha son whilst his father 
is still alive. 

It is not suggested that Maung Ne 
Kya was in any way incapacitated from 
taking his father’s place; he married and 
had children and, therefore, must have 
attained the age of discretion and in fact 
only predeceased his father by 10 years. 
He was, therefore, the auratha son. It 
is not necessary to go into the question 
whether it is only the eldest son of the 
auratha son that can get the same share 
as the latter’s youngest brother, because 
Maung Ne Kya’s eldest son is still alive 
and he and his brother the two plain¬ 
tiffs-appellants—can obviously only get 
their father’s share between them. Lastly, 
as I have held that thel.inds * and* were 
redeemed by the 1st defendant-respon¬ 
dent for Rs. 61-8-0, it is obvious that 
the plaintiffs-appellants must pay their 
share of the inheritance. One ^final dif¬ 
ficulty remaiu3. The lands * and * 
were mortgaged and redeemed as one 
parcel, but the plaintiffs-appellants are 
entitled to one-third of * and to ooe- 
fourtb of the land * and the question is 
how the redemption money is to be ap¬ 
portioned between this© two lands. The 
area of * is slightly more than five times 
that of *, but its value according to the 
1st plaintiff-appellant is only five-fourths 
of the value of * and thi3 valuation has 
not bean disputed. I think it is fairer 
to apportion the charge according to tbe 
value of the lands than according to the 
area. The plaintiffs-appellants must, 
therefore, pay four-ninths of Rs. 61-8-0! 

=Rs. 27-5-4. 

The decree of the lower appellate 
Court is accordingly modified as follows: 
Upon the plaintiffs-appellants paying 
into Court within six months of this 
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date the sum of Rs. 27-5-4, the lands 

*, and & will be partitioned and a 
one third share of a one-fourth share 
of the lands ^ and ^ and a half share 
of the lands & and ^ will be given to the 
plaintiffs-appellants, i. e., 4 65 acres 
altogether. There will be no order as 
to costs a3 the plaintiffs-appallants 
claimed about double what they were 
entitled to. 

K.N /r.k. Appeal accepted . 

A. I. R. 1915 Upper Burma 8 

Saunders, A. J. C. 

Hasan Chanea —Applicant. 

v. 

Mi Sin —Respondent. 

Criminal Revn. Petn. No. 7 of 1915, 
Decided on 9th March 1915. 

(a) Criminal P. C. (1898), S«. 488 and 489 

Application by husband for cancellation of 

order of maintenance—Plea of divorce taken 

Magistrate must consider plea. 

Where a hueband applies for the cancellation 
of an order of maintenance passed in favour of 
his wife on the ground that he has been divorced 
from her it is the duty of the Magistrate to enter¬ 
tain such plea and give it consideration: 19 All. 
50 Foil. [p 8 C 2] 

(b) Mahomedan Law—Divorce—Wife has 
no authority to prevent husband from divor¬ 
cing her by pronouncing talak. 

Mahomedan law does not give a wife any 
authority, except po ; sibly in accordance with a 
contract entered into at the time of ths marriage 
to prevent her husband divorcing her by the 
pronouncing of talak: 33 Mad. 22 Ref. to. 

, . „ ., IP 9 0 1] 

(c) Evidence Act (1872), S. 114—Person of 

full age cannot‘be presumed to be acting 
under influence of relations. 

A person who is of age cannot be presumed to 
be acting under the influence or compulsion of 
his relations with whom he is living in the ab¬ 
sence of any evidence. [P 9 0 1] 

S. Hukerjee— for Applicant}. 

A. C. Mukerjee—lor Respondent. 

Judgment. —The applicant, having 
been required by an order under S. 488, 
Criminal P. C., to pay Rs. 25 monthly by 
way of maintenance to the respondent 
who was his wife, applied to the Magis¬ 
trate to cancel the order on the ground 
that he had been divorced from her. The 
Magistrate held that the divorce had not 
been shown to be duly effected, and de¬ 
clined to cancel the order. The appli¬ 
cant now comes to this Court in revision. 
The application purports to be made 
under S. 489, Criminal P. C. It is sug¬ 
gested that that section has no appli- 
oatioD, since the change of circumstances 
referred to in it is a change in the finan¬ 
cial oircumstances of the parties and not 


in their status. This appears to have 
been the view held in In the matter of 
the petition of Din Muhammad (l), but 
it was held by a majority of the Judges 
in the Full Bench case of Shah Abu 
Ilyas v. Ulfat Bibi (2) that where a 
husband contended thathewaB no longer 
liable to pay maintenance on the ground 
that he had divorced his wife, it was the 
duty of the Court to entertain aDd con¬ 
sider such pl6a, and whatever may be the 
exact meaning of the words of Ss. 488, 
489 and 490, Criminal P. C., it appears 
clear that this is the case. In Ma Tin 
v. Maung An Gyi (3), it was pointed out 
that where a wife who had obtained an 
order for maintenance returned and lived 
with her husband, the effect was to 
cancel the order for maintenance with 
effect from the date of her return, and 
it appears to be obvious that where the 
husband alleges that he is no longer 
liable to pay maintenance, he is entitled 
to have his allegation enquired into. 
This is not a matter for a civil Court as 
the Magistrate apparently was inclined 
to hold: where a divoros is alleged and 
denied, it is the duty of the Magistrate 
to hold an inquiry and como to a deci¬ 
sion. Here the applicant, who is a Maho- 
medan and who claims to be a member 
of the Hanafi sect, states that he hae 
divorced his wife by pronouncing talak. 
three times. 

The Magistrate has held that only on© 
witness deposes that the applicant is a 
Hanafi Sunni, and that although he 
states he is not under the influence of 
his uncle, the latter is living with him 
in the same house. The significance of 
this last remark is not clear without a 
reference to the previous proceedings in 
which the applicant sought to show that 
he had divorced the respondent, and in 
which it was found that he was a minor 
and was acting under the influence of hie 
uncle. In the present proceedings, the 
applicant has given his age as 21; there 
appears to be no reason for doubting the 
truth of this statement, which was not 
contradicted. It is true that he is liv¬ 
ing with his uncle, but his uncle was 
away at the time that the application 
was filed, and there is no evidence that 
he was acting under compulsion from hie 

1. (1883) 5 All 226. 

2. (1997) 19 All 60. 

3. (1904) U B R 2nd Or Orl Pro Code p 23=1 

Or h J 870. 
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lUnole, A person who is of age cannot be 
presumed to be aoting under the in¬ 
fluence or oompulaiou of his rela¬ 
tions with whom he ib living in the 
absenoe of any evidence, and the mere 
statement of the respondent that be was 
induced by his uncle to divorce her is 
not sufficient proof. Whether the appli¬ 
cant is a Hanafi Sunni or not appears to 
be only material if compulsion has been 
proved*or if the divorce was communica¬ 
ted to the respondent by a third party. 
There is evidence that the applicant 
drew up a deed of divorce in which the 
talak was pronounced and sent it by the 
witness Ismail to the respondent who re¬ 
fused to listen to it. He also sent her a 
post card on which the words “talak” 
were written in Burmese in red ink, hut 
the respondent refused to accept it. But 
besides this it is proved that during the 
course of the proceedings while the re¬ 
spondent was in the court-house, the 
applicant pronounced the talak in her 
hearing three times, and he repeated the 
the word again in her presence in Court. 
There is no doubt that his intention to 
divorce her has existed for some time 
and has been deliberate and apart from 
any other evidence the pronouncement 
of the talak in the Court was a sufficient 
divorce. Mahomedan law doss nob give 
a wife any authority, except possibly in 
accordance with a contract entered into 
at the time of the marriage, to prevent 
her husband divorcing her by the pro¬ 
nouncing of talak. The law in the case 
of Mahomedans belonging to the Hanafi 
sect is clearly stated in the case of Asha 
Bibi v. Kadir Ibrahim Rowther (4). 

In the absence of any rebutting evi¬ 
dence, I am of opinion that the Magis¬ 
trate was not justified in holding that 
the applicant was not entitled to divorce 
the respondent in accordance with the 
Hanafi law, that in accordance with 
either the Hanafi Law or the Mahomedan 
law applying generally to Sunnis the 
divoroe has been clearly proved and that 
the respondent is not entitled to further 
maintenance with effect from 23rd Nov¬ 
ember 1914, the date on which the ap¬ 
plicant pronounced the divorce in Court. 

K.N./r k,_ Rev i sion allowed. 

J. (1910) 88 Mad 22=3 I 0 730. 
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Nga Tin and another —Applicants. 

v. 

Nga Sato— Opposite Party. 

Civil Revn. Petn. No. 70 of 1914, De¬ 
cided on lOfch March 1915. 

(«) Civil P. C. (1908), O. 41, R. 22 —Cross 
objeclions—Right of respondent. 

A respondent in an appeal iB not ordinarily 
entitled to urge cross-objoclions except against 
the appelliut. [P 9 G 2] 

(b) Civil P. C. (1908), O. 41, R. 22-Res¬ 
pondent cannot be allowed to file cross¬ 
objections against co-respondent. 

Where a plaintiff bad ‘ued two defendants 
who had no common ground of defence, and was 
successful against one only and on that defen¬ 
dant appealing, the plaintiff filed a cross-obieo- 
tiou in which he claimed a decree against the 
other defendant; 

Held : that the plaintiff was not entitled to 
file a cr.-ss-objeciion against the second defendant 
and to prove his caso against him. [P 10 0 2] 

D. Dutt —for Applicants. 

J. C. Chatterjee —for Opposite Party. 

Judgment.—Plaintiff sued the two 
defendantstc recoverRs. 124, tbebndance 
of a sum advanced for purchase of plan¬ 
tains, and obtained a decree against de¬ 
fendant 2. Defendant 2 appealed. The 
plaintiff in the lower appellate Court 
filed a cross-objection in which he claim¬ 
ed a decree against defendant 1. Defen¬ 
dant 2’s appeal wa9 dismissed, and the 
lower appellate Court gave plaintiff a 
decree against defendant 1. This ap¬ 
plication for revision states that the 
lower appellate Court should not have 
given a decree again3b defendant 1 in the 
absence of a separate appeal by the plain¬ 
tiff. It has been further argued that the 
present applicant was net a party to the 
appeal and he was not present, and that 
there was no evidence upon the record to 
justify the finding of the lower appellate 
Court. The provision of law which en¬ 
ables a respondent to take a cross-objoc- 
tion to a deoree which has been appealed 
against, is contained in O. 41, R. 22, 
Civil P. C. Para. 1 of this rule corres¬ 
ponds, with no material difference, wibhi 
para. I, S.561 of the old Codeof Civil Pro-j 
cedure. There are a number of rulings 
under the old Code which lay down that 
a respondent in an appeal is not ordi¬ 
narily entitled to urge cros3-objections ex¬ 
cept against the appellant. The matter was' 
considered at length in Bishun Churn Roy 
Chowdhury v. Jogendra Nath Roy (l) 
and rule of law was ther e laid down that 
1. (1899) 26 Oal 114. 
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it was only by way of exception to the 
general >rule that one respondent may 
urge cross-objections as against the 
other respondents the exception holding 
good, among other cases, in those in 
which the appeal of some of the parties 
opens out questions which cannot be 
disposed of completely without matter 
being allowed to be opened up as bet¬ 
ween co-respondents. 

This has been quoted with approval in 
subsequent cases, e. g. Shabiuddin v. 
Deomoorat Koer (2). The same view 
wa3 taken by the Allahabad High Court 
in Kallu v. Manni (3) though in the 
latter case, the opinion appears to have 
been based partly upoo the words con¬ 
tained in para. 3. S. 561 of the old Code, 
which required the respondent to show 
that the appellant or his pleader had re¬ 
ceived a copy of the objection. These 
words do noi. appear in the present Code, 
the words " party who may be affected 
by such objection” being substituted for 
“appellant.” In the case of Shabiuddin 
v. Deomoorat Koer (2), following the 
observations of the Judge in Anwar Jan 
Bibee v. Azmut Ali (1) which were quo¬ 
ted with approval, it was held that the 
cross appeal cannot re-open any ques¬ 
tions which hrve been decided between 
the co-respondents, but must have re¬ 
ference to the appellant and the points 
which are in dispute between the res¬ 
pondent who takes the cross-appeal and 
the appellant; 

“It is quite possible that there may be cases 
iu which, whm an appellant succeeds in his 
appeal, questions will be opened up as between 
the co-respondents which would otherwise have 
been decided; and it is also po3siblo when in¬ 
terests are identical that a respondent succeed¬ 
ing iu his cross-appeal may open up questions 
as between himself and his co-respondent.” 

But that is not the case in this litiga¬ 
tion. It seams clear that if it had been 
intended that 0. 41, R. 22, should give a 
respondent an opportunity to take a 
cross-objection to the decree not only as 
against the appellant but as against all 
the other respondents, this intention 
would have been expressed unequivocal¬ 
ly. But in the present case the appli¬ 
cant was not even a respondent in the 
appeal. He had successfully contested 
plaintiff’s claim in the first Court and 
had not been made a party to the appeal 
until the p l aintiff attempted to mak 

2. (1903) 30 Cal 655. 

3. (1901) 23 All 93. 

4. (1871) 15 W R 26. 


him a party by filing a cross-objection 
It is clearly unreasonable in a case where 
a plaintiff had sued two defendants who 
had no common ground of defence and 
has been successful against one only, and 
where that defendant appeals, that the 
plaintiff should be heard in the same 
appeal to prove his case against the other 
defendant. This view has more recently 
been reaffirmed in the oase of Jadunan - 
dan Prosad Sinha v. Koer Kallayan 
Singh (5) and Nursey Virji v. Alfred H. 
Harrison (6). 

I am of opiniou that the plaintiff was 
not entitled to file a cross-objection in 
this appeal against defendant, 2 whose 
case was that he was not concerned in 
the transaction in question and who, the 
Court of first instance had found, had not 
in fact been a party to that transaction. 
In this particular case, moreover, there 
appear to be other reasons why this 
Court should interfere in revision. 
Para. 3, R. 22 requires that unless the 
respondent files with the objection a 
written acknowledgment from the party 
who may be effected by such objection 
of having received a copy thereof, the 
appellate Court shall cause a copy to be 
served on him. The cross objection did 
not show that a copy had been served, and 
there is nothing on the record to show 
that this was done. Further, the record 
does not show that the present applicant 
was present. The objection, again, ap¬ 
pears to have been filed on 17th February 
and the appeal came on for hearing on 
the 24th February. It would appear 
that even if a copy was served on the 
applicant, the time allowed must have 
been entirely insufficient. Again upon 
the merits, it does not appear that the 
lower appellate Court had any dear con¬ 
ception of what the question in dispute 
was. It appears from the evidence that 
the plantains which were sold were the 
produce of defendant 2's garden. Upon 
the pleadings, it was clearly a question 
whether, supposing defendant 1 to have 
taken any part in the transaction, ha 
was acting merely as an agent for defen¬ 
dant 2 or as a partner with him, and the 
judgment of the lower appellate Court 
does not show that this point was consi¬ 
dered or that the Judg9 considered it 
proved that he was a partner. The ap¬ 
plication is allowed, and the decree o f 

5. (1912) 13 I O 653. 

6. (1913) 37 Bom 511=21 I C 7. 
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the* lower appellate Court, so far as it 
affeofca applioant 2, is set aside with 

costs. . 

As far as applioant 1, Maung Tin, is 

oonoerned, the application is dismissed. 
k.n./r.k. Application partly 

dismissed. 
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Nga Twe and another — Defendants— 
Applicants. 

V. 

Nga Ba— Plaintiff—Opposite Party. 

Civil Revn. No. 176 of 1913, Decided 
on 30th April 1915. 

Limitation Act (1908), S. 20 - Payment 
towards interest must be payment of interest 
as such—There must be something to indi¬ 
cate intention. , 

In order to save limitation under S. 20, 

Act, 1908 the payment towards interest must be 
the payment of interest as such, that is to say 
the debtor should pay the amount with the in¬ 
tention that it should be paid towards interest 
and there must be something to indicate ?uch an 
intention. 11 C 1] 

Tha Gyivo —for Applicants. 

0. G. S. Pillay —for Opposite Party. 

Judgment. — The defence cf the de- 
fendants-applioants to this suit on the 
ground of Don-execution and non-receipt 
of consideration was merely foolish and 
fhough the lower Court's judgment barely 
complied with the provisions of the law, I 
think under the circumstances it may be 
accepted as complying. But on th9 
question of limitation, both the Courts 
below appear to have gone wrong. The 
lower appellate Court considered the 
point and appears to have thought that 
as the payments made by the defendants 
were appropriated to interest, limitation 
was thereby saved. But it was pointed 
out in Maung Hlaing v. Maung Et Gyi 
(l) that to save limitation the payment 
towards interest must be the payment 
of interest as such in other words, there 
must be an intimation by the defendant 
that the payment made by him is to be 
appropriated to interest. The point was 
clearly explained in Mohammad Abdul¬ 
lah Khan v. Bank Instalment , Company 
Limited , in Liquidation (2). It was 
Itbere explained that the payment of in¬ 
terest will save limitation when the pay¬ 
ment is made as such that is to say 
when the debtor has paid the amouufc 
with the intention that it should be paid 

| 1. (1892-95) 11 U B R 46fT. 

2. (1909) 81 All 495=2 I 0 879. 


towards interest and there must be 
something to indicate such an intention. 
The mere appropriation by the creditor 
of these payments to interest is not such 
an indication as would enable a Court to 
hold that payments were made towards 
interest as such by the debtor. 

It is suggested for the plaintiff-respon¬ 
dent that the payments were made to¬ 
wards principal and that the endorse¬ 
ments may have been in the handwriting 
of the defendant-. But this was not the 
plaintiff’s case. The amounts pail were 
apparently less than the interest duo 
upon the dates of payment, aud from the 
calculations given in the plaint, none of 
the principal has yet been paid. 

I do not think it is necessary to.ra- 
mand the case to the Court of first ins¬ 
tance inasmuch as there was an issue on 
the question whether the defendants-ap- 
plicants made payments towards princi¬ 
pal and interest. Tha promissory-note 
having been executed on 93rd February 
1910, an 1 the suit filed on 26th March 
1912; the claim was barred by limitation 
and the plaintiff's suit must be dismissed 
with costs. 

R.N./R.E. Suit dismissed. 
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Saunders, A. J. C. 

Nga Shtoe Hmun —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No 891 of 1914, 
Decided on 2nd March 1915. 

Criminal P. C. (1898), S. 421-Advocale 
filing appeal not Advocate for appellant 
called upon to support appeal— Reasonable 
opportunity for hearing cannot be said to be 
given. 

Where the Advocate filing the petition of ap- 
peal is not himself thi advocate for the appel¬ 
lant, a reisouable opportunity for heating the 
advocate cannot be said to have been given 
where he is called upon forthwith to support the 

appeal: 36 Cal 385; 7 Bom L R 89, Ref. 

(P 12 C 1] 

C.G.S. Pillay —for Applicant. 
Judgment —Four persons were con¬ 
victed on a charge of stealing a cow and 
calf and sentenced to two years’ rigor¬ 
ous imprisonment each. On 29th Octo¬ 
ber 1914 an appeal was presented in the 
Sessions Court by Maung Pe, Second 
Grade Advocate, on behalf of Maung E 
Maung, Second Grade Advocate for the 
appellants. On the same day the Ses¬ 
sions Judge passed the following order; 
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"The petition of appeal was presented by 
Second Grade Advocate Mating Pe of Meiktila on 
behalf of Second Grade Advocate Maung B 
Maung of Yametbin. Maung Pe has nothing to 
say in support of the appeal. As he appears on 
behalf of appellants’advocate, I consider that a 
reasonable opportunity of being heard has been 
given. The judgment sho .vs that the four ap¬ 
pellants were all caught red handed. It is not 
necessary to send for the reoord. The appeals 
are summarily dismissed. 

S. 421, Criminal P. C., requires that 
no appeal presented under S. 419 shall 
be dismissed unless the appellant or his 
pleader has had a reasonable opportu¬ 
nity of being heard in support of the 
same. There is ample authority for 
holding that reasonable opportunity 
is not given when the advocate who 
appears is required to support his appeal 
on the same day, Ramtohal Dusadh v. 
Em-peror (l) and Emperor v. Gurshida 
Balapa Jati (2). A fortiori, when the 
jadvocate who files the petition of appeal 
is not himself the advocate for the ap¬ 
pellant, a reasonable opportunity for 
hearing the advocate cannot be said to 
have been given when he is called upon 
forthwith to support the appeal. In 
this instance, moreover, the case was 
tried in one district and the advocate who 
presented the appeal was practising in 
another district. The appeal again set 
out that the witnesses were not credible 
an] it was clearly a case in which the 
reoord should have boon called for be¬ 
fore orders were passed. 

The order of the Sessions Judge is 
B3t aside, and he is directed to rs-admib 
the appeal and give the appellants’ ad¬ 
vocate an opportunity of being heard 
after notice, 

K.N./r.K . Revision allowed . 

1. (190.;) 36 Gal 3S5 lT0 868=19 Cr L J 401 

2. (1910) 7 Bom L R 89=2 Or L J 58. 
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Mi Thi Hla— Appellant. 

v. 

Mi Kin —Respondent. 

Crim. Revn. Petn. No. 928 of 1915, 
Decided on 30bh March 1915. 

Criminal P. C. (1898), Ss. 380 and 562 
—Proceedings submitted under S. 562— 
Magistrate has jurisdiction to acquit accused. 

A Magistrate to whom proceedings are sub¬ 
mitted as provided by S. 562, Criminal P. 0., 
may pass such sentence or make such order as he 
might have passed or made if the case had origin¬ 
ally been heard by him. He is not prevented 
from acquitting the acoused, if on a perusal of 
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the evidence he comes to the conclusion that 
conviction should not have taken place. 

[P 12 0 21 

J. N. Basu —for Respondent. 

Judgment.—The accused was con¬ 
victed of stealing a pig. The second 
class Magistrate recorded a formal find¬ 
ing convicting the accused under S. 379, 

I. P. C., and submitted the proceedings 
to the Sub-Divisional Magistrate under 
S. 562, Criminal P. C., with a view to 
the accused being released on security. 
The Sub-Divisional Magistrate on a 
perusal of the evidence came to the con¬ 
clusion that the accused should nob have 
been convicted; and thereupon acquitted 
her. It is now suggested that the Sub- 
Divisional Magistrate had no power to 
pass an order of acquittal. It was point¬ 
ed out in the cas6 of Morali v. Emperor 
(l) that the provisos to S. 562 and S. 380 
are similar to S. 349, Criminal P. C., but 
that the proviso to S. 562 refers to the 
case of an offender who is convicted by a 
Magistrate of the third Class or a Magis¬ 
trate of the second Class not specially em¬ 
powered by the Local Government in this 
behalf, whereas S. 349 deals with the 
case of an accused person who has not 
been actually convicted, but in respect 
of whom a Magistrate of the second or 
third class records the opinion that he is 
guilty. There is no doubt that where 
an acoused person is forwarded to a 
District Magistrate or Sub-Divisional 
Magistrate in accordance with the provi¬ 
sions of S. 349, Criminal P. C., such 
Magistrate may acquit the aocuaed. 

I am of opinion that it was not the 
intention, in a case in which a conviction 
has been formally recorded under S. 562, 
that the Magistrate to whom the acoused 
is sent should nob have the same powers 
as he undoubtedly has in the oase of an 
accused person sent to him under S. 349. 
The words of S. 380 are sufficiently 
broad. It is distinctly stated that a 
Magistrate to whom proceedings are sub- 
mitted as provided by S. 562 may pass 
such sentence or make such order as he 
might have passed or made if the case 
had originally been heard by him. He 
could obviously have acquitted a person 
tried by him on a charge of theft, and if 
it had been intended that he should not 
have had this power when a case tried by 
a Subordinate Magistrate was submitted 
to him, this provision of law would, it 

X. (1907*08) 4 L B R 277=8'Or L J 476. 



1915 Nay Hein v. Emperor (Sannclers, A. J. 0.) Upper Burma 13 


appears to me, have been otherwise 
worded. If this view is nob oorreob, it 
would appear to follow that even if the 
Sab-Divisional Magistrate considered that 
the aooused was clearly nob guilty, he 
was sbill bound either to pass sentence 
or to bind over the aooused under S. 562, 
Criminal P. C. The only alternative 
apparently would be to submit the case 
to the District Magistrate or the High 
Court in revision. I agree with Mr. 
Justice Irwin in thinking that it is diffi¬ 
cult to suppose that this was the inten¬ 
tion of the Legislature. I have no doubt 
that the Sub-Divisional Magistrate was 
justified in passing an order of acquittal. 
On the merits, I see no reason to inter¬ 
fere. The application is dismissed. 

K.N./r.K. Application dismissed. 
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Saunders, A. J. C. 

Nay Hein —Applicant. 

v. 

Emperor —Opposite Party. 
Criminal Rovd. Case No. 229 of 1915, 
Decided on 18bh March 1915. 

(«) Criminal P. C. (1898), S. 110-Order 
under S. 110—Charge must be be communi¬ 
cated to accused prior to order. 

An order undar S. 110, Oriraiaal P. 0., should 
not b3 made unless the charge which the ao¬ 
oused has to most is oommunicatod to him. 

[P 13 0 2] 

(b) Criminal P. C. (1898), S. 110-Order 
under S. 110—Proof of reputation—Evidence 
—Nature of. 

When it is sought to prove the reputation of a 
person, the evidence whioh is required is the 
evidence of respectable persms who are acquain¬ 
ted with the person on his trial, who live in the 
same neighb mrhood and are aware of his re¬ 
putation, and these persons should ordinarily 
not be officials. [P 13 0 2] 

(c) Criminal P. C. (1898), S. 114—Order 
with expressed intention of preventing ac¬ 
cused from furnishing security is ultra vires. 

An order under 8. 114 framed without reason¬ 
able gr mods or with the express intention of 
preventing the accused from furnishing security 
is ultra vires. [P 14 0 1] 

(d) Criminal P. C. (1898),—Sureties—Qua¬ 
lifications of. 

The sureties required in a case under S. 110, 
Criminal P. G., are presons who are in a posi¬ 
tion to influence the accused and likely to be 
able to restrain him and who, if they fail to 
do so, can forfeit the amount mentioned in the 
bond. It is not to be supposed that only holders 
of landed property can be in such a position. 

1 . [P 14 0 1] 

| 8. Vaiadsvan —for Applicant. 

Order .—The District Magistrate has 
pommeufeed upon some of the grosser 
errors of the Magistrate who tried this 


case. He has also raised an objection, 
which was perhaps hardly justified, to 
the form in whioh the order setting 
forth the substance of the information 
reoeived was recorded. The order was 
in the words of S. 110(a), Criminal P. C., 
aud was in the nature of an alternative 
oharge. The applicant knew what he 
had to meet and there can be no doubt 
that he was not prejudiced. It is ex¬ 
traordinary that having displayed so 
muoh solioitude on the applicant’s 
behalf lsst he should have been pre¬ 
judiced by an order containing a charge 
which was communicated to him, the 
District Magistrate should have upheld 
the proceedings ot the Sub-Divisional 
Magistrate od the ground that the ap¬ 
plicant was a dangerous character, a 
oharge under S. 110 ((), Criminal P. C., 
which was never communicated to him. 
On this ground alone, it appears to me 
that the order cannot stand. But the 
proceedings appear to reek with every¬ 
thing with whioh proceedings of this 
kind should not. 

The applicant was charged with being 
by habit a robber, house-breaker or thief. 
He has never been convicted, and it is 
apparently sought to prove the fact by 
evidence as to his reputation. The wit¬ 
nesses called were there three Police 
officers and three ward-headmen. Only 
one of the 'latter is a resident in the 
same quarter as the applicant. Where 
it is sought to prove the reputation 
of a person, the evidence whioh is re¬ 
quired is the evidence of respectable per¬ 
sons who are acquainted with the per¬ 
son on his trial, who live in the same 
neighbourhood and are aware of his re¬ 
putation and, as the District Magistrate 
Dotes, these persons should ordinarily not 
be officials. Reputation may be due to 
the fact that the respondent is suspec¬ 
ted of having committed certain acts, 
but such evidence is not generally of 
great value; where it is the evidence of 
persons who are responsible for the 
maintenance of order and who have at¬ 
tempted unsuccessfully to procure the 
conviction of the respondent, it is pro¬ 
bably of very little value indeed. Here, 
the Magistrate in his order states suspi¬ 
cions as facts and proceeds to argue upon 
them. He says: 

“ The factB as established by the evidence for 
the prosecution are that he is in possession of 
two revolvers.” 
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And he then proceeds to argue that 
because revolvers had been used in cer¬ 
tain crimes the applicant-respondent 
must have been concerned in them, and 
so on. The Magistrate appears to have 
been of the opinion that the present 
condition of the country made it neces¬ 
sary for the protection cf the well-dis¬ 
posed members that " a man of accused’s 
class” should be put upon security. 
What the condition of the country is, 
or whether the Magistrate supposes that, 
because he thinks that the condition re¬ 
quires it, theprovisionsof the law should 
be overridden is rot clear. What does 
appear to be clear is that the Police look 
upon the applicant-respondent as a clever 
scoundrel and they have been unable to 
convict him of any particular offence, 
and they therefore desire to have him 
locked up. S. 110, Criminal P. C., no 
doubt, provides for such proceedings, but 
it does not provide for an order being 
made without reasonable grounds. 

Moreover, it appears probable that the 
order of the Magistrate as to'security was 
framed with the express intention of 
preventing the applicant from furnishing 
security, and if so, I can only say that 
it was in keeping with the rest of the 
Magistrate’s procedure, in whioh he ad¬ 
mitted evidence which can have had no 
object but to prejudice the applicant and 
apparently held that a conviction was 
a conviction whether it was upset in 
ippeal or not. The order both of the 
Magistrate and of the District Magis¬ 
trate requiring the sureties to be res¬ 
pectable holders of landed property was 
also an improper order. The sureties 
required in a case of this kind are per¬ 
sons who are in a position to influence 
the respondent and likely to be able to 
restrain him and who, if they fail bo 
Ido so, can forfeit the amount mentioned 
in the hood. It is not to be supposed 
that only holders of landed property can 
be in such a position. Such a restric¬ 
tion should not be made in the order, 
but it is for the Magistrate when secu¬ 
rity is offered to consider whether sure¬ 
ties are persons of the kind described. 
The order of the Magistrate i9 set aside 
and if the applicant is in custody he will 
be released, or if he has executed a bond, 
the bond will be cancelled. 

K.N./b.K. Order set aside. 
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George Shaw, J. 0. 

Mahomed Jamal —Petitioner. 

y. 

Emperor —Opposite Party. 

Criminal Revn. No. 775 of 1913, De¬ 
cided on 22nd May 1914. 

(a) Wild Birds Protection Act (1887)—Rules 
framed under Act—Interpretation of—Wild 
Birds and Animals Protection Act (1912). 

Though the rules framed under the Wild Birds 
Protection Act of 1887 have not been superseded 
by the rules framed under Act 8 of 1912, they 
are to be interpreted by the sections of the later 
Act. [P 14 C 2] 

(b) Wild Birds and Animals Protection 
Act (1912), S. 3 — Egrets alleged to be cap¬ 
tured or killed during close season contrary 
to rules—Burden of proof lies on prosecution 
—Wild Birds Protection Act (1887). 

The burden of provicg that the egrets whose 
feathers were alleged to have been imported into 
Monywa Municipality were capured or killed 
during the close season contrary to the rules lies 
on the prosecution and it is illegal to lay it on 
the accused. [P 15 C 1] 

J. N. Basu —for Applicant. 

Order. —Applicant has been convict¬ 
ed under S. 3, Wild Birds Protection Act 

1912, and sentenced to pay a fine of Rs. 50 
or to suffer rigorous imprisonment for 
one month in default on charge of having 
imported into Monywa Municipality 50 
ticals of egrets’ feathers during July 

1913, that is during the breeding season 
according to the rules then in force, 
namely, those contained in General De¬ 
partment Notification No. 105, dated 
30th May 1901. 

These rules were framed under the 
Wild Birds Protection Act, 1887, but at 
the date of the institution of this case 
were still in force, nob having yet been 
superseded by the rules under Act 8 of 
1912. 

Rule 2 of these rules declares that the 
breeding season of egrets shall be held to 
extend from 15th April to 31st October, 
and R. 3 prohibits possession or sale 
within limits of a Municipality of any 
egret recently killed or taken, or the im¬ 
portation into a Municipality of the 
plumage of an egret during its breeding 
Season. But this rule must be inter¬ 
preted by the provisions of S. 3 of Act 8 
of 1912. As it stands, it goes beyond 
that section, whioh makes ifc unlawful to 
capture an egret during the close time* 
or to kill during the close time an egret 
which has not been oapbured before the 
commencement of such close time or to 
sell or buy or offer to sell or buy or to 
possess any such bird which has not been 
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captured or killed before the oommenoe- 
ment of suoh olose time or the flesh there¬ 
of or if any plumage has been taken from 
any auoh bird oaptured or killed during 
Buoh olose time, to sell or buy or to offer 
to sell or buy or to possess suoh plumage. 
The applioant therefore could only be 
oonvioted if the egrets whioh supplied 
the plumage in question were captured 
or killed during the olose season as laid 
down in that seotion. 

The District Magistrate held on the 
ground that the applicant was found in 
possession of egrets' feathers two months 
after the beginning of the close season, 
that the burden of proving that they were 
not killed during the breeding season was 
upon him. 

It is contended on applicant’s behalf 
that this was illegal. The District Ma¬ 
gistrate has not instructed the Govern¬ 
ment Prosecutor to support the convic¬ 
tion as he might very well have done. 
The aot is a new one and the point i9 
important. 

On consideration, I am of opinion that 
S. 3 of Act 8 of 1912 is nob framed in 
such a way as to lay the burden of proof 
upon the accused in cases under S. 3. It 
would have been easy to frame the defi¬ 
nitions of offences with reference to Sec¬ 
tion 105, Evidence Act. As the section 
stands, it does not do this, and I think it 
must be taken that the burden of proof 
is on the prosecution. 

Now in the present case there was no 
evidence against the accused except the 
opinion of a Forest Ranger that many of 
the feathers in question are this year’s 
feathers, that these feathers come on at 
the breeding season and fall in Tawtha- 
lin or Thadingyut, and that from the ap¬ 
pearance of the feathers in question they 
would seem to have been taken from 
birds that had been sbot, and the impro¬ 
bability of any one taking feathers ob¬ 
tained as applicant says he obtained 
those in question in Rangoon to Monywa 
for sale. 

The Deputy Oonservabor of Forests 
and the second of the two witnesses al¬ 
ready referred to were unable to give any 
sort of opinion as to the age of the fea¬ 
thers. This neutralises to a great extent 
the opinion of the Forest Ranger who is 
not shown to be an expert, 
i The applicant proved.that his brother 
ip Rangoon bad purchased egrets’ fea¬ 
thers to the extent of about four times 


the quantity of those in question at Go¬ 
vernment auctions on 30bh November 
1912 and 7th December 1911 and he said 
that the feathers in question were somo 
of those. 

It follows from the foregoing that the 
case against the applicant really rests on 
the improbability before mentioned and 
I do not think that a conviction can 
safely be bused on such a ground. If; 
might have been an extremely foolish 
thing to do to bring egrets’ feathers to 
Monywa for Bale, and at the same time 
applicant might have done this. The 
conviction therefore in my opinion can¬ 
not be sustained. 

I set aside the conviction and sentence 
and direct that the fine bo refunded and 
that the order confiscating the egrets, 
feathers bo set aside and the feathers 
returned to the applicant. 

K. N./r.K. Conviction set aside. 
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McColl, A. J. G. 

Dost Mahomed —Applicant. 

v. 

C. T. P. A. S. Subramanian Chetty — 
Opposite Party. 

Civil Misc. Case No. 38 of 1913, Deci¬ 
ded on 14th August 1914. 

Civil P. C. (1908), O, 37, R, 2—Money de¬ 
posited on arrest before judgment—Lien is 
created in favour of creditors—Other credi¬ 
tors have no right of rateable distribution. 

• Where certain money was dopo.ited in Court 
under Order 38, rule 2, on the arrest of the de¬ 
fendant before the judgment: 

Held , that alien was created on it in favour 
of the plaintiff from the time it was deposited 
and that any other creditors could not claim 
rateable distribution of the same, as it was 
money paid for a specific purpose; 36 Bom 156 
Foil. > [1‘ 16 C 1] 

L. K. Mittei —for Applicant. 

A. C. Mukerjee —for Opposite Party. 

Judgment. —This is an application 
for a review of my judgment in Civil 
Revision No. 39 of 1912. Certain money 
had been deposited under O. 38, rule 
2, on the arrest of Abdul Rahman Khan 
at the instance of the respondent, who 
had brought a suit against him. Later 
the applicant filed another suit against 
the same person and obtained a decree 
against him and at once applied for exe¬ 
cution. The respondent also obtained a 
decree and the Township Judge ordered 
a rateable distribution. I held that S. 73, 
Civil P. 0., did not apply as there were 
not two applications for execution before 
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the Court, as the respondent had not was assets held by the Court within the 
applied for execution and had in fact not meaning of S. 78, Civil P. C., was wrong, 
obtained his decree at the time the ap- but I am of opinion that the applicant 


plicant applied for execution and that 
even in the case of attachment before 
judgment, though it is not necessary for 
the plaintiff when he has obtained a 
decree to apply for attachment, it is ne¬ 
cessary for him to apply for execution. 
In my previous judgment I did not go 
into that point because it was unneces¬ 
sary, as the applicant plainly could not 
rely on S. 73, Civil P. C., as he had not 
applied for execution before the receipt 
of the money by the Court. The second 
ground on which review is sought is that 
I failed to realise that though deposited 
in Court the money was the debtor’s pro¬ 
perty and was liable to attachment. In 
my opinion all that the applicant was 
entitled to attach was the debtor’s in¬ 
terest in the money and my view is that 
*s soon as the money was deposited 
in Court a lien was created on it in favour 
of the respondent. 

It has been urged that as soon as the 
respondent’s suit ended in a decree, the 
debtor could have withdrawn the money 
if it had not been for the applicant’s ap. 
plication, but I think it is quite clear 
that he could not have done so. The 
money was paid into Court for a specific 
purpose and the words sufficiently to 
satisfy the claim’ show that the money 
was meant to satisfy the claim if decreed. 
In Sorabji Coovarji v. Kala Raghunath 
(l) relied upon by the learned Advocate 
for the respondent, it was held that 
money paid into Court in satisfaction of 
a decree had the effect of releasing the 
property attached by the decree-holder 
and that such money was not available 
for the satisfaction of the decrees of 
other judgment-creditors. If instead of 
paying the money into Court, the debtor 
had paid it to the respondent out of 
Court—and seeing that he made no de¬ 
fence but confessed judgment, he 
might well have done so if he had trusted 
the respondent to withdraw the suit— 
the applicant could certainly not have 
had any right to any portion of it and I 
eannot see that the payment of the 
money into Court with the intention 
that it should be paid to the respondent 
in satisfaction of his claim could make 
any difference. In view of the ruling 
cited above, my decision that the money 

(1) [1012] 86 Bom 166=12 I 0 911. 


would not have been entitled to any por¬ 
tion of the money even if he had obtained 
his decree and applied for execution 
before it was paid into Court. The ap¬ 
plication is dismissed with costs. 

k.N./R.K. Application dismissed. 

A. I. R 1915 Upper Burma. 16 

Me Coll, A. J. C. 

Nga Tun Lu —Plaintiff—Appellant. 

v. 

Nga Shwe Chin — Defendant— Res¬ 
pondent. 

Second Appeal No. 151 of 1914, De¬ 
cided on 8th September 1914. 

Possession—Suit for—Purchaser of land 
admitting previous knowledge of unregister¬ 
ed mortgage—Suit for possession—Proof of 
mortgage held unnecessary—Purchaser held 
not entitled to recover without paying pur¬ 
chase money. 

Where the purchaser of certain lands admitted 
previous knowledge of a mortgage of part of the 
iands in possession of the mortgagee: 

Held, that it was unnecessary to prove the 
mortgage in a suit for possession by the purchaser 
against the mortgagee and that the fact that the 
mortgage-deed was for Rs. 105 and was unregis¬ 
tered was immaterial. [P 17 0 13 

Held, further, that the purchase being subjsot 
to the mortgage, the purchaser could not recover 
the land without paying the mortgage^money. ^ 

(b) Evidence Act (1872), S. 58 — Admission 
by party when examined as witness 

Nature of. , 

As admission made by a party when examined 
as a witness comes within the purview of 8. 68, 
Evidence Act. CP 17 0 2] 

S. Mukerjee—ior Appellant. 

D. Dutt —for Respondent, 

Judgment. —The plaintiff-appellant 
alleged that he had purchased a holding 
from Maung Shwe So for Rs. 600 by e 
registered deed of sale and that the de¬ 
fendant-respondent had wrongfully en¬ 
tered into two plots and he sued for 
possession of these two plots. There is 
really no dispute as to the facts. The 
whole holding originally belonged to 
Maung Shwe So and some years ago he 

mortgaged it to the defendant-respond¬ 
ent’s brother-in law, Maung Tha Gyaw, 
for Rs. 205. Then he purchased some 
oafetle from the defendant-respondent for 
Rs. 135 on oredit and agreed to create a 
second mortgage on the land in bis 
favour for this amount. A document was 
executed on stamped paper, but it was 
not registered. On account of this agree 
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meat Mating Tha Gyaw gave the defend¬ 
ant-respondent possession of tbe two 
plots in suit, though he was under no 
obligation to do so. Then Maung So 
redeemed the remaining plots from 
Maung Tha Gyaw apparently for Rs. 205. 
Finally Maung Shwe So executed a 
registered deed of sale of the whole land 
in favour of the plaintiff-appellant and 
then as the defendant.respondent began 
to cultivate the two plots already in his 
possession the plaintiff-appellant sued 
him. The Township Judge held that as 
the mortgage-bond executed in favour of 
the defendant-respondent had not been 
registered, this second mortgage could 
not be proved and, therefore, the 
plaintiff-appellant wa9 entitled to a 
decree. 

Part of the defendant-respondent’s 
case was that a condition of the second 
mortgage was that if Maung Shwe So did 
not redeem the land by 1269, should 
become the property of the 1st and 2nd 
mortgagees. When the plaintiff-appellant 
was examined as a witness he admitted 
the mortgage and this agreement, but 
alleged that prior to purchasing the land 
he had inquired from Maung Shwe So 
whether there was encumbrance on the 
land and was told that there was none. 
The learned Additional Judge of tbe 
lower Appellate Court accordingly held 
that as the plaintiff-appellant had ad¬ 
mitted the 2nd mortgage and the agree¬ 
ment then made, it was unnecessary to 
prove them and the fact that the 
mortgage-deed was unregistered was 
immaterial, and that as Maung Shwe 
So had not redeemed the two plots in 
suit by 1269, they had become the pro¬ 
perty of the defendant-respondent and 
that Maung Shwe So, therefore, had no 
interest in them at the time he executed 
tbe deed of sale which he could transfer 
to the plaintiff appellant. Ho, therefore, 
reversed the first Court’s decree and 
dismissed the suit. It is now urged that 
as the plaintiff-appellant’s admission was 
not made in the pleadings but in his de¬ 
position as a witness, tbe Court could 
not dispense with proof of the second 
mortgage in the defendant-respondent’s 
favour, that the position of the burden 
of proof is fixed by the pleadings and 
cannot be altered, and that as owing to 
j|he non-registration of his document the 
^efendant^-respondent was debarred from 
putting it in evidence, he was unable to 
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prove anything and the plaintiff-appel¬ 
lant should have succeeded. 

This argument is ingenious but it can¬ 
not be sustained. Courts have to try 
questions on which the parties disagree, 
not those on which they agree. There is 
no authority for the contention that the 
words '‘at the hearing” in S. 58, Evi- 
denoe Act, refer only to the 1st hearing 
at which issues are framed. For instance 
A sued B for compensation for breach 
of contract and B nenied the breach but 
also alleged certain facts in mitigation of 
damages in case the breach were held 
proved. The burden of proof would be 
on A but the burden of proving the 
speoial facts would be on B. If then on 
cross-examination as a witness A ad¬ 
mitted these facts, it would obviously 
be a waste of time to require B to prove 
them. It not unfrequently happens, 
especially when one party at the first 
hearing has merely put the other party 
to the proof of a certain fact, that after 
a certain amount of evidence of that fact 
has been given, the first party or his 
Advocate admits it in order to save time 
and expense. I have no doubt that an 
admission made by a party when examin¬ 
ed as a witness comes within the purview 
of S. 58, Evidence Act, and is not merely 
a pieceof evidence carrying special weight 
as comiDg from the enemry’s camp, and 
I do not think this decision is really 
in conflict with the decision of Sadku v. 
Nga Si Gyi (l). I am of opinion, there¬ 
fore, that there was no necessity to 
prove the second mortgage, and as the 
plaintiff-appellant was aware of it at the 
time he purchased the land, the pur¬ 
chase is subject to that mortgage. He 
stated that he questioned Maung Shwe 
So prior to tbe purchase and was told 
that there was no encumbrance on the 
land, but it was not only Maung Shwe 
So whom he should also have questioned; 
he should also have inquired of the 
defendant-respondent who is and was in 
possession. 

The plaintiff-appellant, therefore, can¬ 
not recover the land without paying the 
mortgage-money, Rs. 105. On the other- 
hand the contention that owing to 
Maung Shwe So’s failure to redeem, 
theland has become the defendant- 
respondent’s property cannot be sustain¬ 
ed. ^t_wa9_explainedjn Nga Kyaiv v. 

1. (1907) U B R Evidence, 1. _ 
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Nga Zu Nut (2) that such an agreement missed it. Had the plaintiff not olaimed 
could not execute itself, and that a fur- future mesne profits in her previous suit, 


ther transaction was necessary to give it 
effect. The plaintiff-appellant therefore, 
has a right to redeem the land. The de¬ 
cree of the Court below is accordingly 
set aside and the plaintiff-appellant will 
he given a decree for redemption for 
Ra. 105, six months being allowed. There 
will be no order as to costs in any of 
the three Courts a3 both sides have 
contended for too much. 

K.N./r.K._ Dec ree set aside. 

2. (1907) U B R 3rd Qr., Mortgage, 1. 
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McColl, J. C. 

Mi Sa U —Plaintiff—Appellant. 

v. 

Nga Meik and another —Defendants— 
Respondents. 

Civil Appeal No. 219 of 1912, Decided 
on 10 h May 1915. 

Civil P. C. (1908), S. 11, Expl. 5—Suit for 

posses-ion and mesne profits — Profits already 
accruing, awarded—Claim as to future mesne 
profits not adjudicated upon — Subsequent 
suit for such profits held not barred. 

In a previous suit for possession the plaintiff 
claimed mesne profits which had already aocrued 
as well as future mesne profits. He was awarded 
mesoe profits already accrued, and the decree wa9 
silent as to future profits. On his bringing a 
fresh suit for future mesne profits the plea of res 
judioata was raised: 

Held : that the mere omission of the Court to 
adjudioata upon the claim for future pr fits did 
not operate as a bar to a sub equent suit for such 
profits: 21 All 425, Foil. [P 19 0 1] 

S. Mukerjee —for Appellant. 

J. G. Chatterjee —for Respondents. 

Judgment — In a previous suit the 
plaintiff-appellant sued the defendants- 
respondent9 and others for possession of 
some land of which, she alleged, the de- 
fendants-rospondents were in wrongful 
possession. In her plaint she claimed 
mesne profits which had already accrued, 
viz., for the years 1269 and 1270 and also 
future mesne profits. She won her suit 
in the District Court and she was award¬ 
ed mesne profits for the years 1269 and 
1270, but the decree was silent as to 
future mesne profits. She then brought 
the present suit for mesne profits for 
1271 and 1272 which she estimated at 
Rs. 975. The only defence raised was 
that the suit was res judicata. On appeal 
the lower appellate Court held, on the 
strength of a passage in Messrs. Ameer 
Ali and Woodroffe’s Civil Procedure Code 
that the suit was res judioata and dis- 


there can be no doubt that under the 
Code of 1882 she would have been en¬ 
titled to bring a separate suit for them: 
Nga Lu Pe v. Nga Shwe Yun (1), but 
the lower appellate Court has held that 
the fact that she did claim them and the 
omission in the present Code of oertain 
words which appeared in S. 244 of the 
Code of 1882 make a difference. In my 
opinion they do not. The following wordB 
appeared in S. 244 Civil P. C. of 1882, 
viz., 

“nothing in this section shall be deemed to bar a 
separate suit for mesne profits accruing between 
the institution of the first suit and the execution 
of the decree therein, where such profits are not 
dealt with by suoh decree.” 

I f I > 

In the corresponding S. 47 of the pre¬ 
sent Code, these words have been omit¬ 
ted. In referring to this omission, iu 
their notes to O. 20, R. 12, Messrs. Ameer 
Ali and Woodroffe say: 

“The penultimate seotion (sic) of S. 244 of the 
last Code has not been re-enacted, and probably 
any claim mad* and not expressly granted in the 
decree will be deemed to have been refusad with* 
in the meaning of Expl. 5 of S. 11.” 

It was od this passage that the lower 
appellate Court relied. As the lower 
appellate Court says, the opinion of the 
learned authors is entitled to very great 
weight, but not to the same weight as 
would have attached to it, had it been 
delivered from the Bench after the point 
had been argued before them. Now it 
was not S. 244 of the last Code that en¬ 
abled a separate suit for mesne profits 
accruing due after institution of the suit 
to be brought. S. 244 (b) laid down that 
where such mesne profits had been grant¬ 
ed by the decree any matter respecting 
them should be dealt with by the exe¬ 
cuting Court, and not in a separate suit, 
and the words referred to laid down that 
where suoh mesne profits had not been 
dealt with in the decree this section 
would not bar a separate suit, but they 
did not specifically sanction such a suit; 
they did not lay down that in spite of 
what appeared in other sections of the 
Code suoh a suit might be brought though 
these words implied that suoh a sui 
might be brought. Therefore, the right 
to bring Buch a suit did not depend upon 
these words but existed independently. 
The omission of these words, therefore, 
co uld not by itself effect any change^ The 

1. (1905) UB80P0 50. 
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words were no doubt omitted because 
01. (b) was omitted. If such a suit aB 
the present one would not have been 
barred by S. 13 of the Code of 1882 
there appears to be no reason why it 
Bhould be barred under the present Code, 
because Expl. 3 to S. 13 of the Code of 
1892 is identical with Expl. 5 of S. 11 
of the present Code. 

The Allahabad High Court held under 
the old Code in Ram Dayal v. Madan 
Mohun (2), which was a suit for posses¬ 
sion of immovable property and for mesne 
profits both before and afte* suit, that 
the mere omission of the Court to ad¬ 
judicate upon the claim for future mesne 
profits would not by reason of S. 13, 
Expl. 3, operate as a bar to a subsequent 
suit for mesne profits accruing due after 
the institution of the former suit. In 
referring to this ruling, apparently with 
approval, Messrs. Ameer Ali and Wood- 
roffe quote the following passage from 
the judgment: 

"The words ‘relief claimed’ apply only to some¬ 
thing which forms part of the ‘claim’ striotly so 
called, that is, something which ihe plaintiff may 
claim as of right,something included in his cause 
of action and which if he establishes his cause of 
action, the Court has no discretion to refuse. 
They do not include something which the plain¬ 
tiff cannot in the suit claim as of right, but can 
only olaim in the sense of an appeal to the dis¬ 
cretion of the Court and which the Court may 
rofnse in the exercise of its discretion on grounds 
of general expediency or otherwise, even if the 
cause of action is fully established.” 

These words express better than any 
words of mine could do my exact view, 
and I would only add, a Court has a 
discretion to refuse to include future 
mesne profits in a decree for possession 
of immovable property merely because 
they are not yet and never may be due, 
and that, therefore, to baron this ground 
a fresh suit for such profits after they 
have become due would be to deny the 
plaintiff bis obvious rights. The amount 
of mesne profits has Dot boen denied. In 
Civil Appeal No. 165 of 1911, however, 
it was held that the plaintiff-appellaDt 
was entitled to two-thirds only of the 
land. The decretal amount should, 
therefore, be Rs. 650. The decree of the 
lower appellate Court is set aside and the 
plaintiff appellant is granted a decree 
for Rs 650 and proportionate costs in all 
. Courts. 

K.n/i.k. 

r-- i - 

* 3. (lBb9) 31 All 425. 

*. - 
I 


(McColl, A. J. 0.) Upper Burma 19 

A. I. R. 1915 Upper Burma 19 

MoColl, A. .1.0. 

li Kin and another —Plaintiffs Ap¬ 
pellants. 

v. 

Ali San Me and others —Respondents. 
Second Appeal No. 330 of 1814, Deci¬ 
ded on 18th February 1915. 

(a) Buddhist Law—Burmese — Succession 
—Nearer relatives exclude more remote. 

In Buddhist law the nearer relatives exclude 
the more remoto even in the case of inheritance 
by direct descendants. LP 20 ® ^ 

(b) Buddhist Law—Burmese—Succession-— 
Out-of-time granddaughter of predeceased 
son—Rights of. 

An out-of-time grand-danghter of a pre¬ 
deceased son cannot inherit at all in c mpetit on 
with a daughter. lP 20 G 1] 

(c) Buddhist Law—Burmese—Succession— 
Widow —Death of husband without acquisi¬ 
tion of vested rights in property—Rights of 
widow. 

A widow has no claim to inherit when her 
husband dies without acquiring any vested rights 
in the property. [P 20 C *2] 

(d) Buddhist Law—Burmese—Succession— 
Great-grand-daughter—Rights of. 

A great-grand-daughter is net. eniitled to in¬ 
herit in the presence of her grand-aunts. 

[P 20 C 2] 

C. G. S. Pillay —for Appellants. 

Dutt —for Responrlents. 

Judgment. — The second plaintiff-ap¬ 
pellant, Ma Saw Hoik, is the posthu¬ 
mous daughter of Maung Shwe Tha, who 
i9 the only son of Manng Du Gaung, the 
only son of Ma SaD U. Maung Lu 
Gaung died first, then Maung Shwe Tha 
died and lastly Ma San C died in 1273. 
Ma Saw Heik is thus Ma San U'b great- 
granddaughter. She and her mother 
Ma Kin, widow of Maung Shwe Tha, 
brought a suit for a l/6th share of the 
estate left by Ma San U. The defendants 
were Ma San Me and Ma San Di, daugh¬ 
ters of Ma San U and Ma Pwa Zon, 
sister of Manng Shwe Tha. The plain¬ 
tiff-appellant Ma Kin obviously has no 
claim, as her husband Maung Shwe Tha 
had not acquired any vested right when 
he died. The Courts below have also 
agreed on the authority of Maung Nyo 
v. Ma Hla Kyu (l) that the second 
plaintiti-appellant has no claim to in¬ 
herit either, and the only question now 
to be decided is whether this decision is 
correct. It is urged that if Maung Shwe 
Tha had been alive he would have been 
entitled as the eldest son of the eldest son 
to the same share as Ma San Me and Ma 
San Di, and that there is no re«S 'd why 
Ma 8aw Heik should not. get hpr share or 
1. 2 L O 226. 


Appeal accepted.. 


20 Upper Burma Mahomed Amin v. Nachiappa Ohetty (McOoll, A* J. C.) 191$ 

“The rule of partition of the greatgrandfather’s 
estate between his great-grandchildren on the 


at any rate a portion of it in accordance 
with tbe texts in S. 86 of II Gaung’s 
Digest. These text3 are substantially the 
same and it will be sufficient to cite one. 
The text from the Vannandhamma runs: 

“There are four classes of heirs, namely chil¬ 
dren, grandchildren, great-grandchildren and 
great-grandson’s children. When partition of 
inheritance is made am ngst them, those stand¬ 
ing in close relationship to the ancestor shall 
get two shares and those distantly related one 
share. There shall be equal partition among 
those standing in tbs same degree of relation¬ 
ship.” 

The case of an out-cf-time grandchild 
getting 1/4 of what his father would 
have got and the case of the eldest son 
of an auratha sen are exceptions to this 
rule. The rule, moreover, does not seem 
co me to help Ma Saw Heik. As ex¬ 
plained in Ma Hmaw v. Ma On Bwin (2) 
there is a principle in Buddhist Law 
that the nearer relatives exclude the 
|more remote even in the case of inheri¬ 
tance by direct descendants. The rule 
now cited is an exception to this general 
rule, but I do not think the exception 
3bould be extended further than the 
language cf the texts actually justifies. 
If the onlv person competing with Ma 
Saw He.k had been Ma Pwa Zon, then 
these texts might be g->od authority for 
giving Ma Saw Heik half as much as Ma 
Pwa Zen got, but I do not think the 
texts are an authority for holding that 
an out-of-time granddaughter of a pre¬ 
deceased son can inherit at all in com¬ 
petition with a daughter. If an out-of- 
time granddaughter gets only 1/4 of 
what her aunts get, it would be absurd 
to suppose that her daughter or rather 
the daughter of an out-of-time grandson 
would be given a half. In the present 
case I think Ma Saw Heik must be held 
to be excluded by Ma San Me and Ma 
San Di. This is apparently the view 
taken by Mr. Burgess in Ma Gun Bon v. 
Maung Po Kywe (3) as well as in the 
ruling relied upon by the Courts below. 
Section 33 of the 10th Book of the 
Manukye ha9 also been cited, but that 
merely lays down that the non-partition 
of an estate for three generations shall 
not be a bar to a claim to inheritance 
but beyond that it shall be. The texts 
•collected in S. 88 of the Digest appear to 
cover the present ca9<?. The one from 
the Manukye is as follows: 

2. 2 LC 124. 

3. (1897-1901) UBB 2=66. 


one part and their grand-uncle on the other 
follows the ordinary rules of partition according 
as tbeir grand-parents predeceased or survived 
the owner of the estate. Under this rule and 
under similar conditions even greatgrandchil¬ 
dren’s children are entitled to share with their 
great-grand-uncle the estate of the latter’s 
fathers.” 

The text from Manu runs: 

“In the case of partition of the great-grand¬ 
father’s estate between great-grandchildren and 
their grand-uncle, the heirs should see whether 
ther the great-grandchildren are entitled to in¬ 
herit or not and then make the partition.” 

This clearly indicates that in some 
circumstances the great grandchildren 
are not entitled to inherit at all, and I 
take that to be when their grandfather 
died before obtaining a vested interest. 
The text from the Cittara perhaps makes 

the matter clearer still: 

“The rule of partition of the great-grand¬ 
father’s estate between great-grandchildren on 
one part, and their grand-uncle on the other, is 
that the two parties should share the estate 
equally if the former’s grand-parents survived 
the owner of the estate.” 

In the present case Mg. Lu Gaung 
predeceased Ma San U and therefore'Ma 
Saw Heik in competition with her grand¬ 
aunts can get nothing. The appeal is 
dismissed with costs. 

k.n./r.k. Appeal dismissed. 


A. I. R. 1915 Upper Burma 20 

McColl, A. J. G. 1 ; 

Mahomed Amin —Appellant. 

v. 

0. T. P. A. M. Nachiappa Ghetty — 
Respondent. 

Second Appeal No. 195 of 1913, Deci¬ 
ded on 5th March 1913. 

(a) Upper Burma Land and Revenue Re¬ 
gulation, S. 53 (2) (ii)—Suit regarding state 
lands between private individuals—S. 53 (2) 
(ii) is ultra vires of Legislature. 

Section 53 (2) (ii) of the Upper Burma Land 
and Revenue Regulation is ultra vires of the 
legislature, even in respect of suits regarding 

state lands between private individuals. 

[P 21 C 2] 

(b) Jurisdiction — Civil Courts—Decree- 
Execution — Suit for declaration that house 
situate on Government land is not liable to 
be sold—Upper Burma Land and Revenue 
Regulation, S. 53 (2) (ii). 

A suit for a decree declaring that a house 
situate on Government land is not liable to be 
sold in execution is cognizable by a civil Court. 

[P 23 0 2] 

A. G. Mukerjee —for Appellant!. 

R. G. Aiyangar—iox Respondent. 

Judgment. —The plaintiff-appellant 
sued for a decree declaring that a hou.90 
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•was not liable to be sold in execution of 
a mortgage-decree obtained by the de¬ 
fendant-respondent against one Maung 
Khan, The bouse is admittedly situated 
on state land of which Government 
granted a 30 years’ lease to one Ma 
Mya in 1903. The lease was subse¬ 
quently transferred to Maung Po Sin 
and then to Maung Khan by Revenue 
Officers. The defendant respondent con¬ 
tended that he had acquired a mort¬ 
gage lien on the house and ground before 
they were transferred to the plaintiff ap¬ 
pellant. The Court below did not con¬ 
sider the question of jurisdiction at all 
but agreed in dismissing the suit on the 
merits. The plaintiff-appellants have 
appealed and the preliminary question 
of jurisdiction has been argued at length. 

B. 58 (2) (ii), Upper Burma Land and 
Revenue Regulation .’declares that a Civil 
Court shall not exercise jurisdiction oyer 
any claim to the ownership or possession 
of any state land or to establish any lien 
upon or in other interests in such land. 
Now the present claim is not a claim to 
the house as so much building material, 
but to the house a3 it stands and it in¬ 
cludes the laud on which it; is si Suited 
and that is admittedly state land. The 
plaintiff-appellant claims to be the 
owner of the house end to be entitled to 
the possession of the house and of the 
ground on which it stands and he denies 
the lien set up by the defendant-respon¬ 
dent. S. 53 (2) (ii), Upper Burma Land 
and Revenue Regulation, therefore clearly 
debars civil Courts from entertaining 
the claim, but it is contended that this 
clause is ultra vires of the legislature 
and therefore invalid. 

The point is one of very great import¬ 
ance. The validity of the clause in ques¬ 
tion has, I believe, never been question¬ 
ed before 8nd for a great many years 
civil Courts have refused to exercise 
jurisdiction in such suits and they have 
•been disposed of by Revenue Officers. 
The first reported case is Maung Aung 
Byi v. Maung Yan Byo (l). That was 
apparently a case in which a state tenant 
sued a sub-tanant for rent of state 
land; The civil Courts apparently re¬ 
fused to exercise jurisdiction, but it was 
held by the late Mr. Burgess that a3 
the defendant had attorned to the plain¬ 
tiff, he could nob deny his title and the 
I, question of j urisdict io n should not have 
>1 *1. (1892-96)2 UBR «84. 


been raised as the defendant was not 
ooncorned with any question of title 
between the plaintiff and the state. It 
is to be noted, however that S. 53 (2) 
(ii), Upper Burma Land and Revenue 
Regulation, debars civil Courts from 
trying suits for rent of state land. The 
next published case is Maung Tha Aung 
v. Maung San Ke (2). That was a suit 
for the redemption of a usufructuary 
mortgage of state land. Mr. Burgess held 
that the jurisdiction of the civil Court 
was barred. Next, in the unpublished 
case Maung My at Be v. Ma Po Kin ,3) 
Mr. Burgess considered whether m a 
case concerning state land between two 
private persons it would 'be fexsiblo for 
the civil Court to decide questions of 
fact and the rights of the parties intei 
se and leave it to the Revenue Courts 
to accept and act upon such findings if 
they thought fit, and it was decided that 
this plan would not work and accord¬ 
ingly in Maung Nut v. Ma Mi (4) Mr. 
Burgess held that although the parties 
were private individuals, all such claims 
were cognisable by the Revenue Courts 
only. Then another difficulty arose. 

Section 53, Upper Burma Land andj 
Revenue Regulation, debars a civil Ccurtj 
from trying any question as to the limifaSj 
of any state land and therefore from da-j 
ciding whether any particular piece of| 
land is state land or not. Consequently! 
when in a civil suit the plea was raised 
that the land claimed was state land thel 
question was what the civil Court was| 
to do. It was accordingly held in Maung, 
Ke v. Maung Po Ni (5) that it was for 
the civil Court to decide whether it had 
jurisdiction or not and that it must 
therefore decide the question whether 
the land in suit was state or nob, but 
that its decision must be based on the 
view taken by the Revenue Authorities. 
The heading of this ruling, I think is 
unfortunate. What was really laid down 
was that the civil Courts had to try not 
the question whether the land was state 
land or not but whether the Revenue 
Authorities had up till then regarded it 
as state land. 

Since then this has been the rule 
followed but in practice it entails many 
d is advantage^ apart altogether from 

2. (1897- 1901) 2 U B R p 207. 

3. Civil Appeal No. 192 of 1897. 

4. (l897-1901) 2 U B R p 209. 

5. 1,1897-1901) 2 U B R p 211. 
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fundamental rights. In J. Moment v- 
Secy, of State (6), it was held by the 
majority of a Full Bench of the Lower 
Burma Chief Court that S. 41 (b) of the 
Lower Burma Town and Village Lands 
Act, which is similar provision to 

S. 53 (2) (ii) of the Upper Burma Land 
and Revenue Regulation, was ultra vires 
of the Legislature because it contravened 
the provisions of S. 65, Government of 
India Act, 1858. This was the statu e by 
which the Crown took over the Govern¬ 
ment of India from the Bast India Com¬ 
pany and S. 65 provides amoDgst other 
things that all persons and bodies politic 
shall and may have and take the same 
suits, remedies and proceedings, legal 
and equitable, against the Secre r ary of 
State in Council as they could have 
done against the said Company. The 
Legislative Council of the Governor-Gec- 
ral derive their legislative powers from 
S. 22, Councils Act of 1861, which con¬ 
tains a proviso that the Governor-Gene¬ 
ral in Council shall nob have the power 
of making any laws or regulations which 
shall affect any provisions of the Govern¬ 
ment of India Act of 1858. The Chief 
Court held that S. 51 (b), Lower Burma 
Town and Village Lands Act, did affect 
a provision of S. 65, Government of 
India Act, 1858, inasmuoh as it purport¬ 
ed to take away the right which was 
passed by every one prior to 1858 of 
bringing suits for land against the East 
India Company in the ordinary Courts. 

The judgment of the Chief Court was 
upheld by the Privy Council in Secy, of 
States. J. Moment (7). The Upper Burma 
Land and Revenue Regulation is a regu¬ 
lation made for Burma by the Governor- 
General in Council under the provisions 
of 8. 1, Government of India Aot, 1870, 
which does not give power to override 
any provisions of S. 65, Government of 
India Act, 1858. Consequently so far as 
8. 53, Upper Burma Lind and Revenue 
Regulation, withdraws suits brought by 
or against the Secretary of State regard¬ 
ing state land from the jurisdiction of 
the ordinary Courts the seotion is in ac¬ 
cordance with the Privy Council’s ruling 
clearly ultra vires, and if this case were 
on all fours with the Lower Burma case 
I should merely have to follow that rul- 
ing a nd it would be unnecessary to say 

6. (1909-10) 6LBR 163=8 I 0 1129. 

7. (1918) 40 Cal 891=7 L B R 10=18 I C 22= 
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anything further. But that was a suit 
brought by a private person against the 
Secretary of State. The present suit is 
one between private individuals. It is 
therefore urged the two cases are quite 
different that though the Government 
of India had no power to enact that cer¬ 
tain suits against the Secretary of State 
for India should be withdrawn from the 
jurisdiction of the ordinary Courts, it 
had and has the power to enact that a 
particular class of suits between private 
individuals should not be cognisable by 
the ordinary civil Court but should be 
tried by Revenue Courts. It is urged 
that all that S. 53 (2) (ii), Upper Burma 
Land and Revenue Regulation, did was to 
change the forum. I would point out 
that if Civil Courts had power to decide 
claims to laud as against Government 
but not claims arising out of State land 
between private individuals the position 
would be rather anomalous and just the 
opposite to the one originally laid down 
by the late Mr. Burgess. A difficulty 
would arise if a private individual wished 
to sue both the Secretary of State in 
Council and a private individual in res¬ 
pect of the same land: he would appar¬ 
ently have to sue each separately in a 
different forum aDd the result might 
well be confusion. 

Moreover, as I read S. 53, Upper 
Burma Land and Revenue Regulation, the 
reason for debarring the civil Court from 
determining a question to the possession 
of state land even between two indivi¬ 
duals is that suoh a decision might affect 
the rights of Government, but as it h &9 
now been laid down that the ordinary 
civil Courts are to have the power of de¬ 
termining those rights there can no long¬ 
er exist any reason for withdrawing suits 
petween private persons from the juris¬ 
diction of the ordinary Courts. But 
whether the reason for barring the juris¬ 
diction of the oivil Courts has ceased to 
exist or not and however anomalous the 
position may be unless the portion of 
S. 53 (2) (ii) which applies to the present 
case can be shown to be ultra vires of 
the legislature effect must be given to it. 

Now the concluding part of S. 22, 
Indian Councils Aot, 1861, lays down 
that the Governor-General in Counoil 
shall not have power to make any law or 
regulation which shall, in any way, affect 
any part of the unwritten lawB or con¬ 
stitution of the United Kingdom of Great 
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Britain and Ireland, whereon may de¬ 
pend in any degree the allegianoe of 
of any person to the Grown of the United 
Kingdom. I take it that what this 
means is, no laws shall be made con¬ 
travening the fundamental principles on 
whioh British civilization is based, e. g., 
freedom of the persoa, freedom of reli¬ 
gions equality before the law etc. Now 
S. 53, Upper Burma Land and Revenue 
Regulation, seems to ba clearly an at¬ 
tempt to introduce in a mild way into 
Burma what is known in Franoe aB the 
“droit administrate.” Dicey says that 
this scheme is based on the privilege of 
the State and of its officers and on its 
supposed necessity for a separation of 
powers : 

“Tbo second of these characteristics is that the 
ordinary judioial tribunals which determiug 
ordinary questions, whether they be civil or cri¬ 
minal, betweea man and man must, apeakias 
generally, have no concern whatever with mattor 
at iaane between a private person and the State, 
i. e., with questions of administrative law, but 
that such questions in so far as they form at all 
matter of litigation (contenfcieux administrate), 
most be determined bv administrative Courts in 
some way connected with the Government or the 
administration.'' 

(Dioey’s Law of Constitution, Edn. 7, 
p. 335.) 

“The Jadicial Courts had, speaking generally, 
no concern with administrative law. or in other 
words, with cases in which the interest of the 
State or its servants was at issue (p. 836). They 
(i. e., ordinary Judgas) are oven now, as a rule 
without jurisdiction in matters which concern 
the State. They have no right to determine for 
instaace the meaning and legal effect in case it 
be seriously disputed, of official documents 
(p. 330.)” 

This is one of the points taken by the 
learned Advocate for the respondent, viz. 
that it is obviously inequitable that the 
terms of a lease granted by Government 
should be determined by the Government 
and not by the Civil Court. Now it ap¬ 
pears that the “droit administrate,” 
though it exists in many countries is 
fundamentally opposed to English ideas. 
To quote Dicey again : 
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“That ‘rule of law,' then whioh forms a funda¬ 
mental principle of the (English) constitution hag 
three meaning* or may be regarded from three 

different points of view.It means again, 

equality before the law or the equal subjection of 
all clashes to the ordinary law by the land admini¬ 
stered by the ordinary Law Courts; the ‘rule of 
law’ in this sense excludes the idea of any exemp¬ 
tion of officials or others from tbeduty of obedience 
to the law which governs others oitizeus or from 
the jurisdiction of the ordinary tribunals : there 
can' bo with u* nothing really corresponding to the 
‘administrative law'(drop. administratif) or the 
‘administrative tribunals” (tribnnaux adminis¬ 
trates) of France. The notion which lie* at ihe 
bottom of the ‘administrative law’ known to 
foreign countries is that affairs or disputes in 
which the Government or its servants are con¬ 
cerned aro beyond the sphere of the civil C >urts 
and must be dealt with by special and m re or 
less official bodies. This idea is utterly un¬ 
known to the la v of E igland, and iudeed is 
fundamentally inconsistent with our traditions 
and customs (p. 198).” 

I think it is clear that S. 53 (2) (ii), 
Upper Burma Land and Revenue Regula¬ 
tion does affectone of the unwritten laws 
referred to in S. 22, 'Councils Act, and is 
therefore ultra vires. It may well ba 
that in a backward country the advan¬ 
tages of the “droit administratif” may 
far outweigh its disadvantages and that it 
may therefore be worth while to intro¬ 
duce such a scheme and the introduction 
couid hardly be takea as a hardship to 
persons who lived under the old Burmese 
regime, and in the course of time as the 
people bacame more enlightened the 
operation of the scheme might be gradu¬ 
ally restricted as is happening at present 
in France, bub 1 think io is clear that 
such a scheme could be introduced by the 
British Parliament alone. 

I accordingly hold that S. 53 (2) (ii), 
Upper Burma Land and Revenue Regula¬ 
tion, is ultra vires of the legislature and 
that the present suit was cognizible by! 
the civil Courts and I direct that the ap¬ 
peal be now heard on the merits. 

K.N./r.k. Order accordingly . 
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Refers to this as also to security for 
keeping peace 113 (1)6 
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- S. 60—License coupled with void 

grant is ordinarily revocable 29 e 

Evidence Act (1 of 1872) 
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- S. 91—“ Adjustment of decree”— 

Meaning explained—No extraneous evi¬ 
dence oral'or documentary regarding 
terms of compromise is admissible 1285 
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Hindu Widow’s Re-marriage Act (15 of 1856) 

- S. 2—Widow remarrying forfeits all 

existing rights but she may inherit fur- 
ture interest in family of her former 
husband 109 a 
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that transferee shall vacate taking away 
materials t H~ 

-Trespasser cannot set np rights of 

real tenant against landlord 113 (2) 

-Custom—Chanda district—Lambar- 
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Nagpur Judicial Commissioner’s Court. 


A. I. R. 1915 Nagpur 1 

Batten, a. J. C. 

Gangadhar Rao Ckit ft avis — Defendant— 
Appellant. 

v. 

Rajanna and another —Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 583 of 1913, 
decided on 29th September, 1913, against 
the Decree of Dist. Judge, Chanda, dated 
30th June, 1913. 

Landlord and Tenant—Custom —Chanda 
district—Lambardar has right to take land for 
cultivation of sugarcane out of possession of 
any tenant. 

In Chanda District there is an old established 
village custom as regards the taking of land by a 
la-> bardar out of the possession of any tenant 
for cultivation of sugarcane and the deduction to 
be made therefor. [P. i, C. 2 .] 

M, B . Kinkhede —for Appellant. 

M. R. Bobde—iox Respondents. 

Judgment. —The facts of the case 
are fully given in the judgments of the 
lower Courts. As often happens in civil 
suits, each side claimed too much. The 
plaintiff, the tenant, claimed that the 
malQuzar could never use a tenant’s field 
for sugarcane cultivation without the 
tenant’s consent, and that the tenant had 
the right to withhold or give consent 
entirely at his own pleasure. On behalf of 
the landlord, defendant, it was contend¬ 
ed that the landlord could seize any 
field whatever for sugarcane cultivation 
totally Irrespective of the tenant’s wishes 
and, apparently without taking into con¬ 
sideration the question whether or not it 
was not the turn of the field to be selected 


in rotation for sugarcane cultivation. 
The issues actually framed on this point 
were : 

( 1 ) Whether the defendant lambardar 
has the right to take the plaintiff’s 
tenancy land in suit without the latter’s 
assent, for growing sugarcane as alleged 
by the former ? 

(<*■) Whether the right is supported 
by a longstanding and well- 
recognised custom having the 
force of law ? 

(6) Whether the right is recognised 
by the village Wajib-ul-arz ? 

( 2 ) Whether defendant in this case 
obtained plaintiff’s land for raising 
sugarcane with the plaintiff's express or 
implied consent? 

The second issue was found in the 
negative and this finding cannot be, and 
is not, attacked in second appeal. 

On the first issue the first Court held 
that no valid custom existed to deprive a 
tenant of his land entirely without his 
consent, and this decision was upheld 
by the District Judge on appeal. This 
may be a correct decision on the issue 
as it is framed, but it is not a satisfactory 
decision of the dispute between the 
parties since their respective rights are 
not defined, and it is bound to lead to 
considerable future and futile litigation. 
The case is a test case and required very 
careful trial. There can be no doubt 
from the village Wajib-ul-arz and from 
the Chanda District Gazetteer, *P. 172 
and 173 that there is a village custom as 
regards the cultivation of sugarcane, the 
taking of land out of the possession 
of any one and the deduction to be 
made therefor. (I may note that the 
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Wa/ib-ul-arz in evidence is that of the 
Settlement of 1866 , that of the last Settle¬ 
ment is not on record). Paragraph Nos. 58 
to 63 of the Chanda Settlement Report of 
the last Settlement deal with the subject. 
An issue should have been framed so as 
to ascertain exactly what the custom is 
and exactly what form the compensation 
to the tenant should take apart from the 
exaggerated pleas of the parties. Apart 
from the books above referred to, it is 
plain from the evidence on the record 
that there is an old standing custom in 
the village, and it is impossible for a 
single tenant in the village entirely to 
ignore the custom. Either it was or was 
not the case that the field in suit was one 
whose turn it was in rotation to be used 
for sugarcane cultivation. This can 
hardly be ascertained without a map 
showing the field in reference to the 
other fields cultivated with sugarcane 
that year. It should be definitely as¬ 
certained whether or not under the village 
custom it was the turn of this field to 
come under sugarcane. If it was, could he 
reasonably refuse to allow such culti¬ 
vation? He apparently would not have 
consented even if he had been asked, but 
the pleas on this point are deficient and 
we do not know his reason for his pre¬ 
sumed refusal. His refusal might be 
reasonable or the reverse. If an un¬ 
conditional refusal was unreasonable, 
what condition was he entitled to de¬ 
mand? Was he entitled to refuse without 
being given a share in the sugarcane 
cultivation, and why was such an oppor¬ 
tunity not offered him? If plaintiff’s 
refusal would have been unreasonable 
and he did not want a share in the sugar¬ 
cane cultivation, would he be entitled by 
custom to any thing more than a re¬ 
mission of rent ? I may note here that 
the District Judge has not recorded a 
distinct finding as to whether rent was 
actually remitted or not. Such are the 
kinds of questions that really arise in this 
case; upon the answer to them the 
proper decision of the case really de¬ 
pends. r remand the appeal for re-trial, 
after the taking of fresh pleadings and 
the framing of the necessary further issues. 
It would be highly desirable if the 
defendant-appellant, the Honourable Sir 
Gangadhar Madheo Chitnavis, would 
interest himself personally in the suit. 
It has been managed on his behalf 
hitherto by agents, whose conduct of the 


case has not been of an entirely satis¬ 
factory nature. The District Judge 
should himself take the further pleadings 
and frame the issues. He may use his 
discretion as to the further procedure to 
be adopted. The decree in favour of the 
plaintiff is set aside and the appeal is 
remanded for retrial in reference to the 
above remarks. Costs will be costs in 
the suit. 

P.N./R.K. 

Decree set aside ; Case remanded . 

A. 1. R. 1915 Nagpur 2 

Stanyon, A. J. C. 

Saiyyad Rahim — Applicant. 

v 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 95 of 1914, 
decided on 15th June, 1914, against the 
conviction passed by 1st Class Magte., 
Chanda, dated 23rd December, 1913. 

(a) Forest Act (7 of 1878), S.25(y)-S.25 (d) 
applies to persons doing acts mentioned therein 
— Owner of cattle entrusting them to grazier— 
Grazier taking them to forest reserve—Owner is 
not criminally liable. 

A master is not criminally responsible for the 
acts of his servants, unless he expressly com¬ 
mands or personally co-operates with them or 
unless the criminal liability is imposed by 
Statute upon him as regards the acts or omissions 
of his servants. [P. 3 , C.jl.J 

In the cases where a master is held liable for 
the Criminal Acts of his servants under a Statute, 
the question is whether upon the true construc¬ 
tion of the Statute in question, the master is 
intended to be made criminally liable for the 
acts of his servants done within the scope or in 
the course of their employment. [P. 4 , C. 2.1 

A licensee under the Forest Act would be 
liable criminaliter for every act of his agent, done 
in carrying on the business delegated *to* him, 
which amounts to a breach of the cqndition of the 
license made criminally punishable by the Act 
or any rule thereunder. (P. 5 , C. 1 & 2.| 

it 

Where the owner of a certain number of cattle 
entrusted them to a grazier who took them into 
a forest reserve to afford them better pasturage : 

Held, that the owner was not criminally liable, 
though he was civilly liable.. , [P. 5» C. z.\ 

Held , further, that the words of S. 25 (d) 
clearly apply only to the person who does any 
of the acts mentioned therein. 

(b) Interpretation of Statutes—Health statutes. 

Stmble. —Statutes passed for the benefit of the 
public health and sanitation are construed in the 
same way as licensing Acts. [P- 5 » C. 2-1 

. (c) Interpretation of Statutes Penal Act. 

Nothing is .to be regarded, within a.Penal 
Statute which is not clearly and intelligibly des¬ 
cribed iii the very words of the Statute itself. 

.1 • '»• "[P. S/CS 
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(d) Interpretation of Statutes—" Intention of 
•legislature **—Meaning of phrase explained. 

The phrase “ intention of the Legislature ” 
>cannot be extended to cover a speculative 
opinion as to what the Legislature probably 
would have meant although there has been an 
■omission to enact it [P. 6, C. i.j 

M. R. Bobde —for Applicant. 

G. P. Diek —for the Crown. 

■Judgment. —The facts of the case are 
beyond dispute. The applicant is the 
owner of a certain number of sheep and 
goats. He entrusted these animals to 
one Kanna, a grazier, who undertook to 
graze them together with sheep and goats 
entrusted to him by other persons for the 
same purpose. Kanna had also some 
animals of his own. The entire dock 
of about 115 sheep and goats was found 
on the 14th September, 1913 grazing 
under the control of Kanna without 
license in a Government reserved forest. 
There is nothing to show that the present 
applicant instigated or connived at or 
permitted that trespass. He has been 
held criminally liable for the act of his 
grazier Kanna and fined Rs. 50. Against 
that conviction and sentence, which were 
arrived at by way of summary trial by a 
Magistrate of the first t.lass, the 
applicant has applied to this Court for 
.revision, on the ground that he is not 
criminally responsible for the act of his 
agent or servant, the grazier. A Rule to 
show cause issued to the District Magis¬ 
trate, who has responded thereto, and 
the learned Government Advocate has 
been heard in support of the convic¬ 
tion. His argument, shortly put, is 
this, that the accused is criminally 
liable for breaches of the Forest Law 
committed by his servant, because he is 
under a statutory liability to see that his 
animals do not enter a reserved forest 
without a license. In other words this is 
•claimed to be one of many exceptions to 
the general rule, that a master is not 
criminally liable for the acts of his ser¬ 
vant, unless he expressly command or 
.personally co-operate in them. 

The learned District Magistrate is less 
• confident of the soundness of the convic¬ 
tion. He writes :— 

“ I have little doubt but that the applicant con¬ 
nived at the illicit grazing of his cattle, and 
that his defence is false ; but in the absence of 
proof of his active connivance his criminal liabi¬ 
lity is somewhat doubtful. Such practices are 
very common in this and other districts, and it is 
.advisable to stop them if it can be done. But 


the legal liability of the owner is not a settled 
fact.” 

(Apparently by “ legal liability ” the 
learned District Magistrate means “crimi¬ 
nal responsibility.”) 

On behalf of the accused reliance is 
placed upon a case which is directly in 
point, namely, the case ot Queen-Empress 

v. Kristnayyan (1) in which it was held : 

** Tne owner of cattle found grazing in a forest 
reserve cannot be convicted under Madras Forest 
Act, S. 21 (d), in the absence of evidence that 
he either pastured the cattle or permitted them 
to trespass in the reserve.” 

The enactment above mentioned is in 
the same terms as S. 25 ( d ) of the Indian 
Forest Act, which has been applied to 
this case. The latter makes punishable : 

“ Any person who. in a reserved forest, tres¬ 
passes or pastures cattle, or permits cattle to 
trespass.” 

On the other hand, filed with the 
record is an unreported case in which the 
Bombay High Court refused to interfere 
—without giving any reason for such 
refusal—with concurrent findings by the 
lower Courts convicting a master under 
S. 25 ( d ) afotesaid for a trespass by his 
cattle into a forest reserve, though the 
immediate responsibility lay with his 
grazier. That Court, however, held in 
that case that there had been an overt 
act by the master, in that he had permit¬ 
ted a single boy of tender years to look 
after his cattle in the vicinity of the 
Government forests. In the present case, 
there is no allegation that there was 
any negligence by the applicant which 
contributed to the trespass, or that Kanna 
was not a competent grazier. Therefore, 
the Bombay case cannot be said to be in 
conflict with the Madras ruling and 
affords no authority for the proposition 
put forward by the learned Government 
Advocate in the present case. 

The question is not free from difficulty. 
The general rule of law that a master is 
not criminally responsible tor the acts of 
his servants, unless he expressly command 1 
or personally co-operate in them, is well 
established. In criminal cases they must 
each answer for their own acts, and stand 
or fall by their own behaviout (Compare 
Smith’s ‘ Master and Servant,’ 5th Edi¬ 
tion, page 266, and authorities there 
cited). In Cooper v. Slade (2) Lord 

Wensleydale, in giving judgment, said : 

“ I take the law to be clear that a man cannot 
be guilty by his agent of an illegal act, and be 

( 1 ) ( 1892 ) 15 Mad. 156 . 

( 2 ) ( 1857 ) 6 H. L. Cas. 746 = 6 W. R. 461 . 
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held responsible for that act, unless he has given 
the agent authority, express or implied, to do 
that illegal act. I know that the law of agency 
in such cases has been much extended by Com¬ 
mittees of the House of Commons, but I take it 
to be a clear proposition of law that if a man 
employs an agent for a perfectly legal purpose, 
and that agent does an illegal act, that act does 
not affect the principal, unless a great deal more 
is shown : * * * * I conceive that the 

rule of law is * * * that no man who is an 

agent far a legtl purpose can make the principal 
responsible far an i/legal a< t. unless the principal 
has in some way directly or indirectly authorized 
it." 

There is a general presumption 
that mens rea, and evil intention, or a 
knowledge of the wrongfulness of the 
act, or some blameworthy condition of 
mind, is an essential ingredient of 
every offence : S/terras v. De Rutzen ( 3 ), 
Coppen v. Moore ( 4 ) and Chisholm v. 
Doulton ( 5 ). The mere fact that the 
master may be liable civiliter does not 
make him liable criminaliter for an 
offence, illegal act or tort by his ser¬ 
vant : Laycock's case ( 6 ), Sanderson v. 
Baker ( 7 ), IVoodgate v. Knatchbull ( 8 ) and 
Bagge v. Whitehead ( 9 ). 

This general rule of English Law is 
also the law of British India, and has 
been followed in these Provinces: Suffer 
Ally Khan v. Golam Hyder Khan ( 10 ), 
Uttam Chand v. Emperor (n) and Local 
Government v. Lakhmichand ( 12 ). 

But there are exceptions to this general 
rule. In some cases criminal liability is 
imposed by Statute upon the master as 
regards the acts or omissions of his 
servants, both in England and in India. 
In some enactments provision to that 
effect is expressly made e. g ., the Pawn¬ 
brokers Act, 1872 (35 and 36 Vic., 
Chapter 93 ), S. 8 , whereunder anything 
done or omitted by the servant, appren¬ 
tice, or agent of a pawnbroker, in the 
course of, or in relation to, the business 
of pawnbroker ; shall be deemed to be 
done or omitted (as the case may be) by 
the pawnbroker ; the Merchant Shipping 

( 3 ) ( 189 s) 1 Q. B. D. 918 = 72 L. T. 839=43 
W. R. 326 . 

( 4 ) ( 1898 ) 2 Q. B. D. 306 = 78 L. T. 520=46 
VV. R. 620 . 

( 5 ) ( 1889 ) 22 Q- B - D * 736 = 6 o L. T. 966 = 37 
W. R. 749 . 

( 6 ) Latch 187 . 

(7) 3 Wils. 309. 

( 8 ) 2 T. R. 148 = 1 R. R. 449- 

( 9 ) ( 1892 ) 2 Q. B. D. 355 = 66 L. T. 815 = 40 

W.R. 472=56 J.P- 548. 

(10) (1866) 6 W.R. Cr. 60. 

( 11 ) ( 1912 ) 39 Cal. 344= *5 c * IO °7‘ 

( 12 ) ( 1895)8 C. P. L. R. 19 . 


Act (39 & 40 Viet., Ch. 80), S. 28, whereof 
imposed a penalty on any owner of a 
British ship who should allow the ship to 
be overloaded; and Ss. i54andissof 
the Indian Penal Code, whereby owners 
and occupiers of land are made criminally 
responsible for omissions by their servants 
and agents, even though they may be 
ignorant of such defaults: Queen- 
Empress v. Prayag Singh (13), followed 
in Kazi Zeanuddin Ahmed v. Queen- 
Empress (14). In the cases of other 
enactments, principals have been held 
criminally liable for the illegal acts 
of their agents by virtue of construc¬ 
tions placed by the Courts on the 
language of the Statutes concerned. But 
in all such cases the question is whether 
upon the true construction of the Statute 
in question, the master is intended to be 
made criminally liable for the acts of his 
servants, done within the scope or in the 
course of their employment. The master 
is relieved from criminal responsibility if 
he show's that he acted in good faith and 
had done all that was reasonably possible 
to do to prevent the commission by his 
agents and servants of offences against 
the Statute. Similarly, if a servant does 
that for which he is not employed, or if he 
acts for his own personal benefit, the mas¬ 
ter will not be liable ; Boyle v. Smith (15) 
and Anglo-American Oil Company , Limited 
v. Manning (16). License cases form 
a class by themselves in which the 
master is generally held responsible by 
reason of his contractual undertaking to 
use his license in a particular manner and 
to avoid acts which are penal and on the 
occurrence of which, the licensee becomes 
liable to the penalties imposed \ Massey v. 
Morris ( 17 ), Brooks v. Mason (18), Emary 
v. Nolloth (19), Mullins v. Collins (20), 
Commissioners of Police v. Cartman (21), 
Queen-Empress v. Tyab Alii (22), 


(13) (1890) 12 All. 550. 

(14) (1901) 28 Cal. 504. 

(15) (1906) 1 K. B. 432 = 54 W R. 5 * 9 - 

(16) ^1908) 1 K. B. 536 = 98 L. T. 570. 

(17) (1894) 2 Q. B. 412 = 70 L. T. 873 = 42 
W.R. 638. 

(18) (1902) 2 K. B. 743=88 L. T. 24=51 W.R.. 
224 ; 

(19) (1903) 2 K. B. 264 = 89 L. T. 100 = 
52 W. R. 107. 

(20) (1874) 9 Q. B. 292 = 29 L. T. 838 — 
22 W. R. 297. 

(21) (1896) 1 Q. B. 655 = 74 L. T. 726= 
44 W. R. 637. 

(22) (1900) 24 Bom. 423. 





Saiyyad Rahim v. Emperor (Stanyon, A.J.C.) 


Nagpur 5 


Emperor v. Haji Shaifc Mahomed (23), 
Empress v. Shaiiissen (24) and Emperor 
v.Rustomji Pestonji (25). Statutes passed 
for the benefit of the public health and 
sanitation are construed in the same way 
as licensing Acts : Brown v. Foot (26)—a 
case under the Sale of Food and Drugs 
Act, 1875 ; Collman v. Mills (27), under 
the Public Health Act, 1891. The same 
principle of construction is followed 
in respect of enactments dealing with 
revenue matters: Attorney General v. 
Siddon (28). So also in the case of public 
nuisances, press libels and the like, where 
the object of the Legislature would be 
defeated if the person really responsible, 
whether as a licensee or vendor or 
custodian of the public health, comfort, 
or safety, could avoid responsibility by 
delegating to servants and agents the 
control of the licensed business, the sale 
of food or drugs, the carrying on of 
offensive or dangerous trades, the pro¬ 
tection of revenue against smuggling, or 
the like. The principle governing all 
these cases is that by Statute or by 
contractual undertaking there is some 
public duty legally binding upon the 
master, for the breach of which a criminal 
liability is imposed on him, whether such 
breach is committed by him personally 
•or by persons whom he chooses to employ 
an the discharge of that obligation: subject 
to this that the acts of the servants fall 
within the scope of their authority. If 
it is shown that the principal directed 
the agent to do the illegal act, or really 
meant he should so act, or afterwards 
ratified the illegal act, or that he 
appointed one to be agent to do both 
legal and illegal acts, to do everything 
in short which he might think proper to 
support the interests of the principal, then 
responsibility can be fastened on the 
principal: Cooper v. Slade (2), Applying 
this principle, I am perfectly clear that 
a licensee under the Indian Forest Act 
would be liable criminaliter for every act 
of his agent, done in carrying on the 
business delegated to him, which amounts 
to a breach of the conditions of the 
license made criminally punishable by 
I the Act or any rule thereunder. But in 


( 23 ) ( 1908)32 Bom. 10 = 7 Cr. L. J. 238 . 
< 24 ) ( 1894 ) 7 C. P. L. R. 41 . 

( 25 ) ( 1905 ) 1 N. L. R, 81 “2 Cr. L. J. 959 , 

( 26 ) ( 1892 ) 66 L. T. 649 . 

( 27 ) ( 1897 ) 1 Q. B. 396 = 75 L. T.S 90 . 

( 28 ) ( 1830 ) 1 C. & J. 220 . 


the present case the applicant had not 
bound himself by any contractual obli¬ 
gation to use or abstain from using 
the reserved forests in a particular way 
or to perform any other duty for the 
breach of which by another, albeit his 
agent or servant, criminal responsibility 
could be imposed on him. It cannot be 
said that because he was under a general 
obligation to obey the f orest Law, there¬ 
fore, he was also personally liable 
criminaliter to see that all his agents 
and servants obeyed it. For if this 
proposition were correct, the principal 
could be liable for every crime committed 
by his agent. The applicant was bound 
to see that his flock did not trespass on 
reserved forests • and he must be taken 
to have discharged that obligation when 
he entrusted the control of that flock to 
a grazier who was competent to keep the 
animals from committing such trespass. 
It is true that when the grazier took 
them into a forest reserve he did so for 
the benefit of the applicant, to afford 
them better pasturage. This fact makes 
the applicant liable civiliter, but I do not 
think it can be used to strain the law so 
as to impose criminal responsibility upon 
him. 

The words of S. 25 {d) of the Indian 
Forest Act clearly apply only to the 
person who does any of the acts mentioned 
therein. Supposing the language to be 
ambiguous, it must be construed in the 
manner most favourable to the liberties 
of subjects : Reg. v. Bhista bin 
Madanna (29). Nothing is to be regarded 
as within a Penal Statute which is not 
clearly and intelligibly described in the 
very words of the Statute itself : Empress 
v. Kola Lalang (30). It is for the Legis¬ 
lature, not the Court, to define a crime 
and ordain its punishment. It is un¬ 
questionably a reasonable expectation 
that if the Legislature had intended to 
fasten upon owners such responsibility as 
has been laid upon the applicant in this 
case—forming as it does an exception to 
the general rule of law that a person’s 
criminal responsibility is confined to his 
own acts—it would not have left its 
intention to be gathered by mere doubt¬ 
ful inference, or have conveyed it in 
“ cloudy and dark words ” only, but would 
have made it manifest with reasonable 


( 29 ) (*875-77) 1 Bom - 308 . 

( 30 ) ( 1882 ) 8 Cal. 214 . 
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clearness. The liability is expressly 
declared in the rules under which grazing- 
licenses are issued by the Forest Depart¬ 
ment, and the tendency is to make clear 
by express words or necessary implica¬ 
tion the exceptional cases where a 
principal is criminally responsible for 
offences committed by his agent without 
his knowledge and connivance. The 
phrase " intention of the Legislature ” 
cannot be extended to cover a specula¬ 
tive opinion as to what the Legislature 
probably would have meant although 
there has been an omission to enact it: 
Salomon v. Salomon and Company ( 31 ). 

For these reasons I think that Queen- 
Empress v. Kristnayyan ( 1 ) was correctly 
decided, and following it I hold that the 
conviction of the applicant in this case 
was illegal. It is, therefore, set aside, 
and the fine, if paid, must be refunded. 
P.N./R.K. 

Conviction set aside. 

( 3 i) (1897) A. C. 22 = 75 L T. 426 = 45 W. R. 
193 - 
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Ali Mohmad —Plaintiff - Applicant. 

v. 

G. I. P. By. Co. —Defendants—Res¬ 
pondents. 

Civil Revn. Petn. No. 1 of 1915 , decid¬ 
ed on 10 th September, 1915 , against the 
Order of Sm. C. C. Judge, Nagpur, dated 
26 th September, 1914 . 

(a) Limitation Act (9 of 1908), Arts. 30, 31 
and 115—Goods consigned to Railway Com¬ 
pany at .owner's risk—Suit for compensation for 
non-delivery alleging wilful neglect of Ry. 
Employee is governed by Art. 31. 

The plaintiff sued the Great Indian Peninsula 
Railway Company on the 27 th April, 1914 for 
compensation in respect of a consignment of 
grease booked on the 3 rd January. 1913 from 
Belanganj (Agra) to Nagpur at oweer’s risk, 
The plaintiff alleged that the cause of action 
arose on or before the 26 th January, 1913 , and 
that the company was liable for non delivery of 
the consignment, inasmuch as its employees had 
been guilty of wilful neglect not covered by the 
risk-note taken from the consignor under 
sub-S. ( 2 ) (<$) of 8 . 72 of the Indian Railways 
Act, 1890 . The Company pleaded that the suit 
was barred under Art. 31 of the Limitation Act 
and that the risk-note protected it from liability : 

Held, that Art. 31 and not Art. 30 or 
Art. 115 , applied to such a suit. [P. 7 , C. 2 .J 

Held, further, that the time for delivery must 
be a reasonable time after the goods were made 
over to the Compary. [P. 8 , C. 1 .] 


(b) Contract—Construction. 

Semble. — A common carrier by entering into a. 
special contract limiting his liability does not 
cease to fill that character. [P. 7 , c. z\ 

V. Bose— for Applicant. 

P. Lobo—ioi Respondent. 

Judgment. —The applicant for revi¬ 
sion sued the Great Indian Peninsula 
Railway Company on the 27th April, 1914 
for compensation in respect of a consign¬ 
ment of grease booked on the 3rd 
January, 1913 from Belanganj (Agra) ta 
Nagpur at owner’s risk. The plaint 
alleged that the cause of action arose on 
or before the 26th January, 1913 and 
that the Company was liable for non¬ 
delivery of the consignment, inasmuch as 1 
its employees had been guilty of wilful 
neglect not covered by the risk-note taken 
from the consignor under sub-S. (2) (6), 
S. 72 of the Indian Railways Act, 1890. 
The plaintiff admitted having been 
offered 31 tins, but pleaded that of these 
28 contained castoroil while three con¬ 
taining grease, were not part of the con¬ 
signment in question. 

The Company pleaded that the suit 
was barred under Article 31 of the Limi¬ 
tation Schedule and that the risk-note 
protected it from liability. It was 
further alleged for the defence that 24. 
out of the 31 tins offered to the plaintiff 
contained grease. As to the remaining 
7, the written statement is not clear, but 
the suggestion seems to be that they too 
formed part of the consignment, the 
Company having accepted the tins as 
“said to contain grease.” 

The following issues were framed on 
the written pleadings, no oral statements 
by the parties or their Pleaders being 
recorded :— 

(1) Is the present claim time-barred? 

(2) Whether the plaintiff has pur¬ 
chased the goods consigned as alleged 
by him ? 

(3) Whether the 31 tins consigned con¬ 
tained grease and whether the tins were 
shown to and accepted as such by the 
defendant’s servants at Belanganj ? 

(4) Does the Railway Receipt passed 
to the consignor, contain the words “said 
to contain grease?” If so, whether 
these words absolve the defendant Com¬ 
pany from liability to the plaintiff ? 

(5) Does the fact of the original 
consignor having executed a risk-note ;in 
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Form B absolutely absolve the defendant 
from all liability as carrier ? 

( 6 ) Did the defendant wrongfully 
refuse to accept delivery of 31 tins out 
of which only three contained grease ? 

The parties were not asked to adduce 
any oral evidence. Arguments were heard 
on the 1 st and 5 th issues only and the 
suit was then dismissed, the Judge hold¬ 
ing the claim to be time-barred under 
Article 31 of the Limitation Schedule 
and the Company to be free from liability 
by virtue of the risk-note. The document 
thus relied on, was not produced in the 
Small Cause Court, but has been put in 
here ; it is admittedly not in the form 
now current, which will be found re¬ 
produced on page 181 , Part I, Gazette of 
India, 1907 , in Notification No. 1851 , 
dated the 27 th February, 1907 . 

It is contended here on the plaintiff’s 
behalf that Article 115 , not Article 31 , 
of the Limitation Schedule applies to 
the facts alleged by him. The former 
relates to suits 

“ for compensation for the breach of any 
contract, express or implied, not in writing 
registered and not herein specially provided 
for,” 

andithe argument for the applicant is 
that by reason of the risk-note, the 
defendant Company ceased to be a 
common carrier. 

Authority for the applicant’s conten¬ 
tion exists in British India Steam Navi¬ 
gation Company v. Hajee Mahomed Esack 
& Co. ( 1 ), Kalu Bam Maigraj v Madras 
Bailway Company ( 2 ), Mohansing Chawan 
v. Conder ( 3 ) and Danmull v. British 
India Steam Navigation Company ( 4 ). 
But the Madras and Calcutta decisions 
were dissented from in Great Indian 
Peninsula Bailway Company v. Baisett 
Chandmull ( 5 ), and subsequently to all 
these, Article 31 of the Schedule in the 
Limitation Act of 1877 was amended by 
the Carriers Act, 1899 , which added 
thereto the words “non-delivery of, or” 
next before the word ' delay ’ and reduced 
the period of limitation from two years 
to one year. Since that amendment, it 
has been held by Fulton and Starling, JJ., 
in Haji Ajam Golam Hoosein v. Bombay 
and Persia Steam Navigation Company ( 6 ) 

( 1 ) ( 1881 ) 3 Mad. 107 . 

( 2 ) ( 1881 ) 3 Mad 240 . 

13) (*883) 7 Bom. 478 . 

( 4 ) ( 1886 ) 12 Cal. 477 . 

(5) ( 1895 ) 19 Bom. 165 . 

( 6 ) ( 1902 ) 26 Bom. 562 


that Article 31 , not Article 115 , applies 
to a suit against a carrier for compen¬ 
sation for non-delivery of goods. This 
decision was followed by a Full Bench of 
the Punjab Chief Court in Moti Ram v. 
East Indian Bailway Company ( 7 ). A 
similar view was taken in Indian General 
Navigation and Railway Company v. 
Nanda Lai Banik ( 8 ) and in Great Indian 
Peninsula Railway Company v. Ganpat 
Bai ( 9 ). 

The theory that a common carrier 
ceases to fill that character if he enters 
into a special contract limiting his 
liability, is not suppoited by any autho¬ 
rity. Both the Carriers Act, 1865 , and 
the Indian Railways Act, 1890 , expressly 
contemplate such limitations, and in 
neither do I find any indication that 
making a special contract involves the 
change of status contended for. More¬ 
over, the wording of Article 31 , Limi. 
tation Schedule, is perfectly general and 
I can see no reason why its application 
should be restricted to persons who carry 
in the course of business as ‘common’ 
carriers. I would also observe that the 
definition of a “common carrier” in 
S. 2 of the Carriers Act, 1865 , is framed 
without reference to the extent of his 
liability. 

The plaintiff’s case, as put in the Small 
Cause Court, is clearly one of non-delivery 
in respect of the entire consignment sent 
from Belanganj. There was no sugges¬ 
tion by either side that the 31 tins or any 
of them were lost. The District Traffic 
Manager’s letter of the 5 th May, 1913 , to 
which I am referred by the applicant’s 
Counsel, speaks of a ‘ shortage’ extending 
to 7 tins and insists that 24 tins reached 
Nagpur and should be taken over by the 
consignee : it contains nothing to indi¬ 
cate what had happenedlo the 7 tins not 
at Nagpur. In these circumstances, there 
is no room for the plea, now taken for 
the first time, that the claim falls under 
Article 30 of the Limitation Schedule. 

It was urged finally that if Article 31 
is to be applied, the case should be re¬ 
manded for a finding as to when the 
consignment ought to have been deliver¬ 
ed at Nagpur. In my opinion, no useful 
purpose could be served by a remand. 
The plaintiff himself described his cause 


( 7 ) ( 1906 ) 108 P.R. 1906 . 

( 8 ) ( 1909 ) 3 I.C. 469 . 

( 9 ) ( 1911 ) 33 All. 544 = 1° L C. 122 . 
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of action as having arisen on the 
26 th January, 1913 , and it is certain that 
23 days is an ample time for the transit 
between Belanganj and Nagpur. The 
expression when the goods ought to be 
delivered” in the said Article is identi¬ 
cal with that used in Article 51 , and 
there being no usage or time fixed, I 
think the time for delivery must be a 
reasonable time after the goods were 
made over to the Company at Agra : cf 
Boiddonath Shah v. Lalunnissa Bibee ( 10 ). 
The plaintiff has allowed three months 
over and above one year from the 
26 th January, 1913 to elapse before he 
instituted his suit. 

Holding that Article 31 of the Limi¬ 
tation Schedule was rightly applied to 
the facts alleged by the plaintiff, I 
dismiss this application with costs. Rs. 15 
are allowed as Legal Practitioner’s fee 
in this Court. 

P.N./R.K. 

Application dismissed, 
(10) (1867) 7 W. R. 164. 
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Hallifax, A. J. C. 

Paiku Kalar —Plaintiff —Appellant. 

V. 

J airam Gandli — Defendant—Respon¬ 
dent. 

Second Appeal No. 212 of 1912 , decid¬ 
ed on 21 st July, 1913 , from the Decree 
of Dist. Judge, Chanda, dated 19 th 
March, 1912 . 

C. P. Tenancy Act (11 of 1898), S. 94(1)— 
Landlord—Meaning explained—Ejectment by 
one co-sharer—Limitation in S. 94 (1) does not 
apply. 

The special period of limitation prescribed by 
S. 94 ( 1 ) applies only to cases in which the 
ejectment is by the whole of the proprietary 
body or the lambatdar representing it, and not 
to cases in which it is made by a fractional co¬ 
sharer in the village acting on his own account. 

[P-9, C. 2.J 

The term landlord is to be interpreted as 
meaning the whole body of landlords or some 
one empowered to act on their behalf. 

IP. io, C. 1 .] 

S. Y. Deshmukh — for Appellant. 

Atmaram Bhagwant —for Respondent. 

Judgment. —The only question for 
decision in this appeal is whether the 
special period of limitation prescribed 
by S. 94 ( 1 ) of the Tenancy Act applies 
only to cases in which the ejectment was 
by the whole of the proprietary body (or 


the lambardar representing it), or also to 
cases in which it was made by a fractional 
co-sharer in the village acting on his own 
account. Paiku Kalar, the plaintiff, 
alleged that he was made an occupancy 
tenant of a certain field by Yesu or Yes 
Patel, the lambardar of the village, 
and was forcibly ejected on the gth of 
June, 1908 by the defendant, Jairam 
Gandli, a co-sharer. It appears that Yes 
Patel, the lambardar , holds a four-anna 
share, the defendant, Jairam, holds two 
annas, and the remaining ten-anna share 
is divided among three other persons. 
The tenant’s suit to recover possession 
from Jairam Patel was filed on the 22 nd 
of December, 1910 , so that it is barred 
by time unless it can be held that it is 
not governed in respect of limitation by 
S. 94 of the Tenancy Act. 

The learned Judge or the first Court, 
a Subordinate Judge who is also a 
Revenue Officer, dismissed the suit, 
holding that it was barred by time on the 
authority of Dayaram v. Shaligram ( 1 ) 
and Debidin v. Sari ( 2 ). In the former 
case, the learned Judge remarks, “ Daya¬ 
ram, a co-sharer, has been considered as 
landlord.” What was decided in that 
case was that the landlord’s reihedy 
against a transferee of an ordinary tenant 
was not by civil suit, but by application 
to a Revenue officer made within two 
years under S. 71 of the Tenancy Act. 
Dayaram’s appeal failed whether he was 
the sole landlord or a co-sharer, and that 
question was not examined, but the 
learned Judicial Commissioner remarked 
at^the end of his judgment that: 

“ If he could retain possession at all, it might 
well be argued that it should only be joint pos¬ 
session (to the extent of his share in the paiti) 
with the respondent, inasmuch as he is not the 
only landlord.” 

It is obvious that the learned Judge 
has not seen the judgment in Debidin v. 
Sari ( 2 ), as he quotes the remarks made 
on it in page 466 of Dadabhoy’s Tenancy 
Act, where it is spoken of as an unpub¬ 
lished ruling. Ismay, J. C., on a com- 
parision of the draft of the Tenancy Act 

with the Act as passed, did say that 
“ The obvious intention of the Legislature 
was that the shortened period of limitation 
should apply to all suits for recovery of posses¬ 
sion brought by tenants, whether against their 
landlord or against a trespasser.” 

But he expressly refrained from decid- 
ing whether the Legislature had given 

( 1 ) ( 1903 ) 16 C. P. L. R. 135 . 

( 2 ) ( 1902 ) 15 C. P. L. R. 125 . 
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effect tQ that intention in the Act or not, 
because that decision was not necessary 
for the purposes of the case then before 
him. All that was laid down in that 
judgment is that S. 94 (1) is not confined 
to suits by a tenant against the landlord 
himself, but extends to suits against an 
outsider, who, after the ouster, has 
taken a settlement from the landlord. 
Even that view of the law has been dis¬ 
approved by this Court in Sonsa Chamar 
v. Puran Singh (3) and in Dinabhandhu 
~v. Dukhu Mirdha (4), where it was held 
that S. 94 (1) applied only when the 
tenant’s ouster was effected by the land¬ 
lord or by some one acting in concert 
with him or at his instance. That how¬ 
ever, is not exactly the point for decision 
here. 

The appeal to the Court of the District 
Judge was dismissed and the reasons are 
thus stated : 

“ It has been held repeatedly that even a 
fractional landlord is a landlord for the purpose 
of ejectment of tenant. It has been held in the 
■case of Annada Sundari Chandalini v. Kebul - 
ram Changa (5; that it is immaterial whether the 
ejectment has been caused by some co-sharers or 
by the entire proprietary body. In this case the 
rulings reported in 28 Calcutta page 127 and 
repeated in 4 Calcutta Weekly Notes page 8or 
have been followed, vide Parameshwat Nomo¬ 
sudra v. Kali Mohun Nomosudra (6), page 127 
of the above.” 

Annada Sundari Chandalini v. Kebul- 
ram Changa (5) is the only reported case in 
•which this view has been definitely held, 
so that the use of the word “repeatedly” 
is scarcely justified. Nor can Prinsep and 
Stephen, JJ, who decided that case, be 
said to have followed the other two 
rulings mentioned. The learned Judges 
said : 

“ The only reported case on this subject is 
•that of Purameshwar Nomosudra v. Kali Mohun 
Nomosudra (6). It seems doubtful whether, 
from the nature of the case then before the 
learned Judges, this can be properly regarded as 
an authority on the subject inasmuch as it 
■contained only an instruction to the lower Court 
how the case should be dealt with after remand ; 
and the opinion so expressed professed to 
proceed moreover on the judgment of a Full 
Bench of this Court in the case of Joolmutty 
Bewa v. Kali Prasanna Roy (7) reported in a 
note in the same page. But the Judges consti¬ 
tuting the Full Bench refused to consider the 
point referred to it and, therefore, as we under¬ 
stand the case, it cannot be accepted as an 
■authority at all.” 

( 3 ) (1903) 16 C. P. L. R. 145. 

<4) (1905) I. N. L. R. 73. 

( 5 ) (1903) 7 C. W. N. 542. 

(6) (1901) 28 Cal. 127. 

f < 7 ) (1901) 28 Cal. 127 note. 


The learned Judges then considered 
the matter as res Integra and, referring to 
the provision of the Bengal Tenancy Act 
which corresponds exactly to S. 94 (1) 
of the Central Provinces Tenancy Act, 
said : 

“This special limitation is no doubt restricted 
to suits between persons occupying the position 
of landlord and tenant, for it is in regard to such 
relations that the Act has been designed. It 
seems to us, having regard to this fact, that it is 
of no consequence whether the ejectment was by 
some co-sharers or by the entire body of 
landlords In this view we think that the suit 
is barred." 

In Bhagchand v. Bijaram (8), Ismay, 
J. C., held that one of two or more 
proprietors in an undivided mahal cannot 
take a valid mortgage of land held by a 
tenant, even to the extent of his own 
share in the mahal , without the consent 
of the co-proprietors. The co-sharer who 
took the mortgage was treated as an 
outsider who could not independently 
grant the consent of “the landlord” 
to the mortgage. Again in Bamdayal v. 
Gulabia Bat ^9), dealing with a document 
purporting to be surrender of a tenant’s 
holding for consideration to one of 
several co-sharers in an undivided village, 
Stanyon, A. J. C., said: 

” The document of 17th July, 1908 has been 
wrongly regarded as evidencing a surrender. In 
my opinion an express surrender by a tenant of 
his tenant right can only be effected by a contract 
between the tenant and his landlord. Where 
there are severa co-owners constituting the 
landlord, one may, of course, act for ail, with 
express or implied authority from the others, in 
taking a surrender from a tenant. But one of 
several co-sharers, dealing with a tenant for his 
own benefit, is neither ‘ the landlord’, nor an 
agent of the proprietary body. It is the case of 
both parties that defendant obtained the transfer 
of the tenant right exclusively for himself, and 
in return for his own money; and plaintiff’s case 
is that the transfer was without her consent Exhi¬ 
bit D-i is, therefore, a deed of sale.” 

It is quite clear from these rulings and 
from the definition of “ landlord ’’ in 
S. 2 (6) of the Tenancy Act that one of 
two or more co sharers in an undivided 
village acting independently cannot be 
regarded as “ the landlord ” in respect of 
a voluntary transfer of a tenant right to 
himself. Still less then can he claim to 
be the landlord when that transfer is 
involuntary on the part of the tenant* 
Finally the rulings in Sonsa Chamar v. 
Puran Singh (3) and Dinabhandhu v. 
Dukhu Mirdha (4) have, in reference to 
the point now in issue, been thus 


(8) (1898) 11 C. P. L R. 144. 

(9) (1908) 4 N. L. R. 120. 
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interpreted by Drake-Brockman, J. C., 
who was responsible for them, in the 
unreported case of Govinda v. Awala (io); 

‘‘The sale to certain members of the propriet¬ 
ary body was embodied in a deed (Exhibit D-l) 
which in no way purports to be a surrender, nor 
would it as a surrender be valid, inasmuch as 
the ostensible vendees include neither all the 
proprietors nor one empowered to act for all” 
see Sarja Prasad v. Murat Lai (n). For a 
similar reason I do not think the plea of limita¬ 
tion now raised for the first time should succeed. 
In Bengal it has been held that the special 
period within which an occupancy raiyat can sue 
to recover possession of land from which he has 
been dispossessed by his landlord is two years, 
as laid down in Article 3, Schedule III of the 
Bengal Tenancy Act, whether such dispossession 
be by a fractional landlord, the sole landlord or 
by the entire body of landlords. See Pam eskzvar 
Nomosudra v. halt Mohun Nomosudra (6), 
and Annada Sundari Chanda/ini v. Kebulram 
Chanda (3) But in Brojo Kishore v. Saraswati 
Dassi (12), Maclean, C. J., and Banerjee, J., 
held that unless the dispossession is by one of 
the landlords as such, the special period does 
not apply. I may add that in laying down the 
rule in Sonsa v. Puran Singh (3) and Dina- 
bandhu v Dutehu Mirdha (4). I did not intend 
the term landlord to be interpreted otherwise 
than as meaning the whole body of landlords or 
someone empowered to act on their behalf: 
see Bhagchand v. Bijaram (8) and Gopal v. 
Gooind (13).” 

This suit is, therefore, not barred by 
time. The decree of the lower Appellate 
Court is accordingly set aside and the 
case is remanded to that Court for a 
fresh decision. A certificate for the 
refund of the amount paid as Court-fees 
in this Court will issue, and all other 
costs heretofore incurred will abide the 
result. The decision that the tenant’s 
suit is not against his landlord as such 
but against him as a trespasser, appears 
to bar the jurisdiction of the Court in 
which the suit was instituted. 

P.N./RK. 

Appeal allowed. 

(10) Second Appeal No. 389 of 1906. 

(11) (1901) 14 C. P. L. R. 33. 

(12) (1902) 6 C. W. N. 333. 

(13) (igoo) 13 C. P. L. R. 113. 

A. I. R. 1915 Nagpur 10 

Drake-Brockman, j. c. and 
STANYON, A. J. C. 

Balaji —Plaintiff—Appellant. 

v. 

Gopalrao —Defendant—Respondent. 

Appeal No. 731 of 1914, decided on 
25th November, 1915, against the Appel¬ 


late Decree of Addl. Divnl. Judge,. 
Nagpur, dated 25th September, 1914. 

t (a) C P. Tenancy Act (11 of 1883), S. 38 (2)— 
“ And the previous sums (if any • secured by the- 
mortgage of the holding Meaning,, explained: 
—C. P. Tenancy Act (1898), S. 42. 

The expression 4 and the previous sums (if 
any) secured by mortgage of the holding ’ in. 
S. 38 (2j of the Central Provinces Tenancy Act, 
1883, (corresponding to S. 42 of the Central. 
Provinces Tenancy Act of 1898) covers alike- 
sumsdue to the person who is taking the con¬ 
templated mortgage and to another creditor of 
the tenant- It is opposed to the scheme and. 
policy of the Act to place on it a restrictive 
interpretation so as to affect only the former 
class of cases. |P. 11, C. 2 & P. 12, C. i.J; 

(b) C. P. Tenancy Act (11 of 1883), S. 38— 
Right of landlord under S. 38 is not affected by; 
concealment of prior mortgage to which he was- 
not party. 

The special right of the landlord created by.- 
S. 38 is not affected by concealment of a prior 
mortgage to which he was no party, and a land¬ 
lord has the right of awarding a valid mortgage 
during the subsistence of another eq ually valid. 
per se where the mortgagees are different 
persons. [P. 12, C. 2.] 

(c) C. P ; Tenancy Act (11 of 1883), S. 38— 
Applicability of ejusdem generis. 

The rule of ejusdem generis ox noscilur a sociis- 
does not apply to the three items which under- 
S. 38 (2) must be taken into account, viz., princi¬ 
pal, interest and the previous sums secured by. 
the mortgage. [P. 12, C. z.\, 

V. D. Kale —for Appellant. 

Nilkant Bao Udhoji —for Respondent. 

Judgment. —There is no dispute as to* 
the facts of the case out of which this- 
second appeal arises. 

The plaintiff is the appellant in this- 
Court and owns Mauza Banora, where the 
absolute occupancy fields of which he 
sued to obtain possession are situate.The- 
rent of those fields is Rs. 52 per annuniv. 
On the 17th February, 1883 the tenants 
mortgaged them to a person who is not a. 
party to this litigation for Rs. 400 : the 
deed is a registered one, and the incum¬ 
brance was still subsisting on the sth> 
October, 1895, when the fields were mort¬ 
gaged by a registered instrument to the 
defendant-respondent for a sum of Rs. 6s 
consisting of Rs. 52 principal and Rs. 13 
prospective interest. The defendant- 
respondent sued on his mortgage and 
obtained on the nth June, 1905 a condi<- 
tional decree for foreclosure which was* 
made final on the 22nd August, 1910,. 
possession of the fields being taken by 
the decree-holder a few months later. 

The plaintiff’s claim to eject the- 
defendant rests on the admitted fact that 
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the latter’s mortgage was effected with¬ 
out his consent and without the tenant 
giving the notice prescribed by S. 38 (2) 
of the Central Provinces Tenancy Act, 
1883. It is common ground that both 
mortgages regarded singly are valid as 
against the landlord. The earlier one 
was effected before the Tenancy Act of 
1883 came into force and was permissible 
under the supplementary wajib-ul-arz of 
1865 : see Ramchand v. Kashi (1), Rukma 
Bat v- Ganpat Rao (2) and Than Singh v. 
Chandu Lai (3). Under the latter mort¬ 
gage the principal together with the 
interest primarily chargeable during the 
five years immediately succeeding the 
mortgage comes to Rs. 65 only, i.e. % 
much less than eight times the yearly 
rental of the fields: as held in Beni 
Par shad v. Dharapndas Kalar (4) the 
higher rate of interest made payable on 
default cannot be taken into consider¬ 
ation. 

The defence set up is that the words 
“ and the previous sums (if any) secured 
by mortgage of it” in S. 38 (2) aforesaid, 
which corresponds word for word with 
S. 41 (2) of the Act now in force, should 
be construed as including only sums due 
to the person who is taking the 
contemplated mortgage. This failed in 

the Court of first instance, where 

the Judge considered himself bound 

to interpret the words quoted as 
covering alike sums due to the same and 
to another creditor. The lower Appellate 
Court, however, thought that this wide 
construction, though prima facte justi¬ 
fiable, should not be adopted because of 
certain results flowing therefrom which it 
regarded as unjust or absurd. 

In second appeal these opposite views 
are again pressed by the respective 

contending parties. 

What has been called the “ golden 
rule ” foi construing an Act was stated in 
the following terms by Mr. Justice 
Blackburn in the House of Lords in 
Eastern Counties and London and Black- 
wall Railway Companies v. Marriage^): — 

“ We are bound 10 look at the language used 
in the Act, construing it with reference to the 
object with respect to which the Legislature has 
used that language, but construing it in its 

S (i8g6) 9 C. P. L. R. 30. 

(1897) 10 C. P. L. R.42. 

(1910) 6 N. L. R 69= 6 I. C. 819. 

4) (1898) xi C, P. L. R. 17 
S) (x86lj 3 L. T 60-8 W. R. 748. 


ordinary grammatical sense, unless there i.-> 
something in the subject-matter or the context, 
to show that it is to be understood in some 
other sense, and doing all this we are to say 
what is the intention of the Legislature 
expressed by that language.” 

And later in the same case the learned 
Judge added:— 

“ I dread, very much, the consequences, if 
once the Judicature begins to trespass on the 
province of the Legislature, and to pronounce 
not what the enactment as, but what it ought to 
be. If we do, I do not know where we are to 
stop. I think it much better, in construing an 
Act, to follow what has been called the golden 
rule, and to declare that to be the intention of, 
the Legislature which appears to be expressed 
by the words used, understood in their ordinary 
sense, though with reference to the subject- 
matter and context, unless that is manifestly 
absurd or unjust, which certainly is not the 
case here.” 

The lower Appellate Court does not 
appear to have considered what object 
the Legislature had in view when 
fettering the right of an absolute 
occupancy tenant to transfer his holding, 
as it did in S. 38 of the 1883 Act. The 
preamble of that Act declares the 
expediency of 

“consolidating and amending the law relating 
to agricultural tenancies in the Central 
Provinces.” 

In Khandoo Tell v. Kaloo Gond (6) 
the object of the law was pronounced 
to be regulation of the relations 
between landlord and tenant, and 
there is throughout the enactment an 
absence ol attempt to regula.te relations 
between either and outsiders, except 
where transfers by a tenant are restricted 
or prohibited. In Than Singh v. 
Chandu Lai (3) it was shown that S. 3S 
now under consideration restricted an 
absolute occupancy tenant's right to 
mortgage and the whole tenor of the 
provision indicates it to have been drawn 
mainly to protect the landlord, though 
the tenant was doubtless advantaged to 
some extent by leaving the price of pre¬ 
emption to be fixed by a Revenue Officer. 
The right of pre-emption recognised in 
the supplementary wajib-ul-arz could 
always be evaded by mortgaging, instead 
of selling, the land, and as the eventual 
outcome of a mortgage the mortgagee 
would acquire the holding. It is not 
necessary to dilate on the obvious dis¬ 
advantages to a landlord of his tenants 
being ousted by their creditors, generally 


(6) (1903) 16 C. P. L. R 70. 
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money-lenders first and agriculturists in a 
secondary way. Even before ouster the 
cultivation of the land would be likely to 
suffer in consequence of the tenant’s 
hopeless embarrassment, the difficulty of 
recovering rent increasing as a natural 
consequence. If the Government ex¬ 
pected malgxizars to assist their tenants 
with grain and cash loans, it had to 
protect the former from having undesir¬ 
able tenants, interested to supplant them 
as lenders, forced on their acceptance 
through the medium of alienations by the 
original cultivators. 

Looked at from this point of view of 
the burden likely to fall on the land as 
the result of a contemplated mortgage 
coupled with already existing burdens, 
the position of the landlord is the same 
whether the new transaction does or does 
not introduce a new creditor. Moreover, 
if the lower Appellate Court’s decision is 
correct, a tenant would have little 
difficulty in temporarily defeating the 
landlord. For instance, instead of mort¬ 
gaging to a single creditor for Rs. 420— 
to take the figures of the present case — 
he has only to find two, each ready to ad¬ 
vance half that sura. The landlord’s right 
of pre-emption would then be postponed 
till a mortgagee sold or foreclosed, when 
sub-S. (5) of S. 38 would come into oper¬ 
ation. Meanwhile the puisne mortgagee 
might privately redeem the prior mort¬ 
gage and so attain the same position as 
if there had been at the outset a single 
.transaction. 

There seems then to be strong reason 
in the object of the Legislature for 
placing on the expression “ and the 
previous sums secured by mortgage of 
the holding*' the unrestricted interpreta¬ 
tion to which the words used are prima 
facie open and which from their gene¬ 
rality they should receive. 

Turning to the several considerations 
of injustice and absurdity mentioned by 
the learned District Judge as condemning 
this wide construction, we are unable to 
agree with him in thinking that an 
intending mortgagee need have any 
difficulty in ascertaining whether the 
holding offered is subject to an unregis¬ 
tered mortgage. It is open to him to 
make enquiries from the landlord and 
from the tenant’s fellow-villagers on the 
spot. No doubt S. 50, Indian Registra¬ 
tion Act, prefers a subsequent registered 
mortgagee to a prior unregistered one. 


This, however, is no sound reason for 
treating the special right of the landlord 
created by S. 38 of the Tenancy Act as 
affected by a concealment of the prior 
mortgage to which he was no party. 

Nor do we see any force in the argu¬ 
ment that the Legislature could not have 
intended to give the landlord a right of 
avoiding a perfectly valid mortgage 
during the subsistence of another equally 
valid per se, where the mortgagees are 
different persons. As we understand the 
object of the Legislature, the more valid 
the earlier mortgage the more unmis¬ 
takable is the total burden on the land 
and the more desirable is it that the 
landlord should have the option of 
acquiring the land out and out for him¬ 
self before the later imposed burden has 
time to affect the tenant’s efficiency. ' 

For the same reasons we would decline 
to apply to the 3 items, which under 
S. 38 (2) must be taken into account, 
the rule of ejusdem generis or noscitur a 
sociis. This is classed by Maxwell 
among subordinate principles in the title 
to Chapter XI of his work on the Inter¬ 
pretation of Statutes (page 489, . 5th 
edition), and in the body of that Chapter 
the learned author writes (pages 537 and) 
538 ):— 

“In the abstract, general words, like all 
others, receive their full and natural meaning... 
...The general principle applies, that the terms 
are to receive their plain and ordinary meaning; 
and Courts are not at liberty to impose on them 
limitations not called for by the sense, or the 
objects or the mischief of the enactment. But 
the general word which follows particular and 
specific words of the same nature as itself takes 
its meaning from them and is presumed to be 
restricted to the same genus as those words: or, 
in other words, as comprehending only things of 
the same kind as those designated by them ; 
unless, of course, there be something to show 
that a wider sense was intended.” 

We would further observe that had the 
intention of the Legislature been as sup¬ 
posed by the lower Appellate Court, the 
point could easily have been placed 
beyond the reach of doubt by inserting 
after the words “ secured by mortgage of 
it ” the words “ in favour of the con¬ 
templated mortgagee or his predecessor- 
in-interest ” or the like. 

The District Judge also considered that 
because the landlord has the same right 
of pre-emption whether the intended 
transfer is by sale or by mortgage, a 
single alienee must be regarded in con¬ 
nection with both transactions alike. The 
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fallacy of this reasoning lies in assuming 
that because two causes have the same 
effect they must necessarily possess the 
same nature. 

It remains to notice an argument based 
on the possibility that the prior mortgage 
is in favour of the landlord himself for a 
sum which, together with the interest 
payable thereon during the five years 
immediately succeeding the mortgage, 
exceeds 8 times the annual rent of the 
holding. Such a transaction is not 
voidable by any one, and the lower 
Appellate Court finds difficulty In believ¬ 
ing that the Legislature could have 
meant to lay down that during its subsis* 
tence the tenant is incompetent to make 
a further valid mortgage. We do not 
share his difficulty. The new mortgagee 
may elect to redeem the landlord’s 
mortgage, and even if he does not take 
that course, the burden on the land is 
increased by the second incumbrance 
beyond the limit which the Legislature 
has laid down as determining the point at 
which the landlord should have a right 
to buy himself. 

For the reasons thus stated we prefer the 
view taken by the Trial Judge to that of 
the lower Appellate Court. The decree 
of the latter Court is set aside and the 
plaintiff’s claim is decreed with costs in 
all three Courts. 


P.N./R.K, 


Decree set aside. 
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Drake-Brockman, J. C. 

Dhundira; —Plaintiff—Appellant. 

v. 

Waru Bai —Defendant—Respondent. 

Second Appeal No. 468 of 1913, 
decided on 26th November, 1914. against 
the Decree of Dist. Judge, Wardha, dated 
14th May, 1913. 

Limitation Act (9 of 1908), Articles 120, 61 and 
99—Co-sharer failing to pay rental — Suit by 
other co-sharer to recover balance due on account 
is governed by Article 120. 

Where in a village the rents payable by the 
tenants together with the rental assessed upon 
the sir »nd khudkasht held by a lambardar and 
his co-sharer more than suffice to meet land 
revenue, cesses and miscellaneous charges and 
by arrangement between tbe parties no question 
of demanding a contribution from the co-sharer 
arises until the annual accouDt is made up by 
the lutriba rdar: 


Held, that a suit brought by the lambardar to 
recover the balance due from his co-sharer by 
reason of his failure to pay the rental is governed 
by Article 120, and not by Article 61 or 99. 

[i\ 14, e. 2. j 

A suit by a lambardar against Ids co-sharer in 
a village for the balance due to him cm an account 
showing the extent to which the co sharer is 
chargeable after taking into account the credit to 
which he is entitled in respect of his share in the 
estate is governed by Article 120. jl’. 15. C. 1.) 

M. B. Kinkhede and V. D. Kale - tor 
Appellant. 

G. S. Lule —for Respondent. 

Judgment. —The plaintiff in the suit 
out of which this second appeal arises, 
owns a s-annas 4-pies share in Mauza 
Fattepur in the Hinganghat Tahsil of the 
Wardha District and is lambardar of the 
whole village. The other co-sharers are 
his brother and one Waru Bai, each of 
whom like himself owns one-third. The 
defendant is Waru Bai. The plaint sets 
out that each year the accounts of the 
village show a debit against the defen¬ 
dant, because she holds sir and khudk asht 
land of which the assessed rental exceeds 
one-third of the total assessed rental for 
all such land. The claim relates to the 
Fasli years 1315—(i9°S‘°6 to 
1910-11 A. D.). A statement annexed to 
the plaint shows the receipts in each 
year 10 be Rs. 141, made up of Rs. 32 
collected from tenants, Rs. 48 due for 
the defendant’s sir and khudkasht and 


Rs. 61 for the rest 

of the sir 

and 

khudkasht. Another 

statement 

gives 

details of the annual expenses which may 

for present purposes 

be summarised 

thus :— 

Rs. A. 

P- 

Land Revenue 

... 80 0 

0 

Cesses 

48 

0 

Lambardari hak 

40 

0 

Miscellaneous 

12 

0 

TOTAL 

89 10 

0 


For 1317 and 1318 Fasli sums of 
Rs. 7-8-0 and Rs. 5 respectively are 
added as spent in connection with Settle¬ 
ment operations. The total receipts for 
six years were thus put at Rs. 846 and 
the total expenditure at Rs. 550-4-0, the 
resulting profits being Rs. 295-12-0, of 
which the defendant would be entitled to 
claim Rs. 98-9-4. Inasmuch, however, 
as the defendant never paid the assessed 
rental for her sir and khudkasht , aggre¬ 
gating Rs. 288, she was bound to pay 
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the plaintiff Rs. 189-6-8. Including 
Rs. 62-5-0 for interest the total sum 
sought to be recovered was Rs. 251-11-8. 

1 he first Court disallowed the mis¬ 
cellaneous expenses and those connected 
with Settlement operations and held the 
assessed rental on sir and khudkasht held 
by the defendant to be Rs. 45 only. 
Applying Article 99 of the Limitation 
Schedule to the facts, it dismissed the 
claim in respect of the Fasli years 1315, 
1316 and 1317 as time-barred, the suit 
having been filed on the 18th September, 
1911. The plaintiff thus obtained a 
decree for Rs. 82-8-0 as principal and 
Rs. 23 as interest. 

The plaintiff appealed to the District 
Judge, who treated the claim as virtually 
one for contribution towards the Govern¬ 
ment demand for land revenue and 
cesses, the expenditure under these 
heads being put in the plaint at 
Rs. 507 and the aggregate expenditure at 
Rs. 550-4-0 only. Remarking that if the 
assessed rental on sir and khudkasht be 
left out of account there were losses each 
year, the learned Judge pronounced the 
suit to be in effect one for contribution 
towards losses occasioned by rents 
collected from tenants falling short of 
the land revenue and cesses due to 
Government and, therefore, to be govern¬ 
ed by Article 99. Failing that Article, 
he considered the general Article relating 
to suits for contribution, namely, No. 61, 
to be applicable. He also considered 
that the charge of Rs. 5 for Settlement 
operations in 1318 Fasli was proper and 
slightly modified the first Court’s decree 
accordingly. 

The plaintiff has preferred this second 
appeal and on his behalf it is contended 
that the suit is governed by Article 120 
of the Limitation Schedule, neither 
Article 61 nor Article 99 being appli¬ 
cable. In support of this contention two 
unreported decisions of this Court are 
cited namely, Tannha v, Gopika Bai (1) 
and Janardhan v. Mohna Bai (2). In the. 
former the collections from tenants .alone 
sufficed each year to cover all expenses, 
and the respondent’s learned Pleader re? 
lies on this circumstance to distinguish 
that qase from the present one. In both 
cases cited it was laid down on authority 
of the Privy Council in Mahomed Biasat, 

(1) Second Appeal No. 340 of 1904 , 

(2) Second Appeal No. 146 of 1904. 


AH v. Basin Banu (3) that Article 120 
should be applied, unless it is clear 
that the suit is within some other Article. 

In my opinion the Courts below were 
not justified in ignoring items other than 
rental collections and Government de¬ 
mand when determining the character of 
the suit for purposes of limitation. The 
claim as laid in the plaint is certainly 
not one to recover money paid for the 
defendant. To use the words of Ismay, 
J. C., in Lachman Ram v. Munnalal (4), 
we have here a dispute arising on a 
division of the annual profits and what 
the lambardar has a right to ask for, is ! 
the balance which is due to him on an 
account, showing the extent to which a 
co-sharer is chargeable after taking into 
account the credit to which he is entitled 
in respect of his share in the estate. The 
pleadings taken all together clearly indi¬ 
cate that by arrangement between the 
parties no question of demanding a 
contribution from the defendant arises 
until the annual account is made up by 
the plaintiff. To apply either Article 61 
or Article 99 would be in effect to depart 
from this arrangement; for in either case 
limitation would begin to run from the 
time the plaintiff paid more than his 
share of the land revenue, cesses or mis¬ 
cellaneous expenses, as the case may be. 
I would further observe that the item 
lambardari hak is one in respect of which 
the plaintiff has no payment to make: 
it is a due to be recovered from the 
defendant, and no question of contri¬ 
bution in respect of it alone can arise as 
between the parties to this litigation. 
Yet another fact which militates against 
acceptance of the view adopted by the 
lower Court is that the rents payable 
by tenants (Rst 32) together * with 
the rental (Rs. 61), assessed upon the fir 
and khudkasht held by the plaintiff and 
his brother more than suffice to meet land 
revenue, cesses and miscellaneous 
charges. Under the arrangement afore¬ 
said,, it was the plaintiff’s duty no less 
than the defendant’s to pay the assessed 
rental on his share of the home-famr, 
and the expenses defrayed should, there¬ 
fore, be regarded as paid from a common 
fund, not from the plaintiff’s own pocket. 
Were the common fund completed, as it 
should be each year, there would be 

( 3 ) (i^ 94 ) 21 Cal. 157 = 20 I. A. 155 (P.C.). 

(4) (1900) 13 C. P. L. R. 48. 
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profits to divide, and the present claim 
may thus be treated as representing 
profits which the plaintiff should have 
received as his own share. 

. For these reasons 1 hold that the suit 
is governed by Article 120, not by Article 
6i or 99 of the Limitation Schedule. 
The decree of the lower Appellate Court 
will, therefore, be modified by adding 
what is due to the plaintiff for the Fasli 
years 1315, 1316 and 1317 and interest 
thereon. Costs in all three Courts will 
.follow this result. 

P.N./R.K. 

Appeal accepted. 

A. 1. R. 19i5 Nagpur 15 

Batten, A. J. C. 

Shardaprasad and others —Plaintiffs 
Appellants. 


to plaintiff for Rs. 4.500 after obtaining the 
requisite sanction under S. 45 of the Central 
Provinces Tenancy Act. The defendant applied 
for sanction as aforesaid, but sanction to sell 
with occupancy rights was refused Plaintiff 
sued defendant for specific performance of the 
agreement, or, in the alternative, for conveyance 
without cultivativg rights on an abatement of 
Rs. 1,000. The District Judge refused both the 
reliefs, the latter, on the ground that the value 
of the cultivating rights did not bear only a 
small proportion to the value of the whole 
property within the meaning of S. 14 of the 
Specific Relief Act. On appeal, the plaintiff 
offered to submit to a decree for specific per¬ 
formance without occupancy rights on payment 
of the full consideration of Rs. 4,500: 

Held, (1) that the contract between the parties 
could not be enforced for want of sanction and 
that there was no alternative contract to meet 
he event of its being refused ; 

(2) that no partial performance could be 
decreed under S. 14 or 15 of the Specific Relief 
Act which did not apply to this contract. 

IP. 17, C. 2.] 

J. Mittra and J. C. Ghosh —for Appel¬ 


v. 

Sikandar and others —Defendants 
Respondents. 

First Appeal No. 38 of 1914, decided 
on 28th September, 1915. against the 
Decree of Dist. Judge, Raipur, dated 

10th February, 1914- 

Contract Act (1 of 1872), S. 32—Contingent 
contract—Performance dependent on will of 
third person—Third person refusing consent 
Specific performance cannot be ordered—Ss. 14 
and 15 do not apply where obstacle to fall per¬ 
formance of contract is known to parties and no 
provision is made to meet eventuality—Specific 

Relief Act 1 1877), Ss. 14 and 15. 

Where parties enter into a contingent contract 
dependent for its periormance on a future event, 
if the future event provided lor becomes impossi¬ 
ble, the contract falls through. [P. 16, C. 2.] 
Where the possibility of completing a contract 
is dependent on the will of a third person, a 
defendant who has entered into the contract to 
the performance of which such consent is neces¬ 
sary will not, if such consent cannot be procur¬ 
ed, be decreed to obtain it and thus perform an 
impossibility 6 N. L. R. 185, rel on. 

. ... [P. 17 . C. 1.] 

In such, case, specific performance will not be 
decreed for partial performance of so much of 
the contract as is possible on abatement of price 
or even for the full stipulated consideration 
unde* S. 14, or S. 15 of the Specific Relief Act. 

[P. 17, C. 2.] 

. Ss 14 and 15 of the Specific Relief Act refer 
to cases where the inability to perform the 
whole contract was not contemplated by the 
contracting parties. They have no application 
where the obstacle to the full performance of 
the contract is known to the parties and no 
provision is made to meet the eventuality. Castle 
v. Wilku.son , (1870) 5 Ch. 534, ref. to. Poole v. 
'Middleton, (1861) 7 Jur (N. S.) 1262, dist 
V...... IP. 16, C. 2 & P. 17, C, i.] 

Defendant agreed to sell his 4-annas share in a 
tillage without reservation of accupartcy rights 


lants. 

V. B. Pandit, B. K. Bose and Bangnath 
Bao —for Respondents. 

Judgment.—This appeal arises out of 
a suit to enforce specific performance of 
a contract to sell to the plaintiffs a 
4 anna snare in a village together with 
cultivating rights in sir. By the terms of 
the contract the first delendant under¬ 
took to apply under S. 45 of the Central 
Provinces Tenancy Act for sanction to 
transfer his sir land without reservation 
of the right of occupancy; the contract 
provided for various reliefs for the 
benefit of the proposed vendees in case 
after obtaining sanction the proposed 
vendor refused to sell the property as 
agreed. The first defendant did apply 
for sanction ; sanction was refused, and 
thereupon he sold the property, without 
cultivating rights in sir, to the 2nd and 
3rd defendants. The plaintiffs asked for 
several reliefs in the alternative. The 
first was that the 1st defendant should 
be made to execute a sale-deed for the 
property, including cultivating rights in 
sir. The terms of the prayer as regards 
the next alternative relief may be 
translated as follows;— 

“ If the Court holds that sir land with 
cultivating rights cannot be included in the 
sale-deed, the 1st defendant may be directed to 
execute in favour of the plaintiffs a sale-deed 
in respect of the 4 anna share with the reser¬ 
vation of cultivating rights in sir to get it 
registered and to deliver possession over the 
4 anna share In these circumstances Rs. i'.ooo, 
the value of the cultivating'rights in air, may be 
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deducted from the agreed price of Rs. 4,500, and 
the balance paid to defendant.” 

With the other alternative prayers we 
are not now concerned. 

The learned District Judge, following 
Mansingh v. Rampiare (1), held that the 
first relief asked for could not be granted, 
because sanction for the transfer of 
cultivating rights in sir had been refused 
and the 1st defendant could not be 
compelled again to apply for sanction. 

The second alternative prayer, set out 
above, was taken to be made with refer¬ 
ence to the provisions of S. 14 of the 
Specific Relief Act. S. 14 was held not 
to apply, as it was found that the value 
of the cultivating rights in sir did not 
bear only a small proportion to the value 
of the whole property, within the meaning 
of the section. 

In appeal the claim for specific per¬ 
formance including cultivating rights in 
sir is given up by the plaintiffs-appellants, 
whose learned Counsel also accepts the 
finding that the cultivating rights in sir 
do not bear a small proportion to the 
whole property in value. The sole claim 
in appeal is one made under S. 15 of the 
Specific Relief Act, for specific perform¬ 
ance of the contract excluding cultivating 
rights in sir on payment of the whole 
price of Rs. 4,500. For the respondents 
it is objected that this is .1 totally new 
claim, not raised in the lower Court, 
where the plaintiffs asked for a relief 
inconsistent with a relief under S. 15 of 
the Specific Relief Act; the plaintiffs 
asked for either the specific performance 
of the whole contract, or specific perfor¬ 
mance of part on a reduced price under 
S. 14. If Ss. 14 and 15 applied to the 
case, I would have no hesitation in 
holding this objection to be well founded. 
In the words of Ismay, J. C, in an 
exactly similar case in Ramakrishnapuri 
v. Sitaram (2). 

“ No such relief was asked for in the Courts 
below. On the contrary the appellant distinctly 
repudiated his liability to pay the full amount of 
the purchase-money if rights of occupancy were 
reserved, and I am unable to see upon what 
grounds the appellant is entitled in second 
appeal to ask for a relief which was neverrefused 
him at any stage of the litigation.” 

The force of these remarks does not 
appear to be lessened in this case of a 
first appeal. 

(1) (1910) 6 N. L. R. 185 = 81. C. 1184. 

(2) Second Appeal No. 132 of 1905. 


But I am of opinion that neither S. 14 
nor S. 15 of the Specific Relief Act have 
any application to the facts of this case. 
As I read the contract for sale it is a con¬ 
tingent contract within the meaning of 
S. 32 of the Contract Act. The follow-' 
ing is a translation of the material clauses, 
of the contract:— 

“ I have made a final settlement with the said 
mahajans intending to sell them for Rs. 4,500 a 
4-anna share out of my 5-anna 4 pie share of 
Mauza Amethi, Tahsiland District Raipur, to¬ 
gether with the sir land and cultivating rights 
appertaining to the 4 anna share, with lumbar- 
dari rights, and the dwelling houses together 
with their boundaries. But as, at present, 
sanction for the sale of the sir land has not been 
obtained, I am unable to execute the sale-deed. 
Therefore this day I make an agreement, and 
lay down, that the price of the 4-anna share of 
the property together with sir 'and, cultivating 
rights and lambardari rights appertaining to the 
said 4-anna share of Mauza Amethi, Tahsil and 
District Raipur, has been finally settled at 
Rs. 4,500, four thousand five hundred. I will, 
therefore, make a petition and without delay 
obtain sanction for the sale of the sir land and 
after obtaining the sanction, I will execute a 
sale-deed for the above-mentioned amount of 
Rs. 4,500, and get the same registered, and 
deliver possession of the property sold, viz., 
the 4-anna share together with sir land and 
cultivating rights appertaining thereto and the 
khudkhast land with cultivating rights, lambar¬ 
dari rights appertaining to that share. *■ 

* "" * * If I refuse tb 

sell the property after receipt of the sanction, 
or obtain the sanction in the name of some 
other person, I shall be liable to the said pur¬ 
chasers to pay Rs. 1,000 on account of damages. 
Or, if the said purchasers refuse to buy the said 
property, or to obtain the sale deed after receipt 
of the sanction for sale of the sir land, they also 
shall be liable to pay me Rs. 1,000 on account 
of damages.” 

The 1st defendant made two under¬ 
takings. The first was to apply for 
sanction for the sale to the plaintiffs of 
sir land without reservation of occupancy 
rights. This part of his contract he 
duly performed. The second under¬ 
taking was that, if sanction were granted, 
he would sell his share with cultivating 
rights in sir. No provision was made 
for the event of sanction being applied 
for and refused. This part of the 
contract was purely a contingent 
contract, and if the future event provided 
for became impossible the contract fell 
through. Ss. 14 and 15 of the Specific 
Relief Act appear to me to refer to cases 
where the inability to perform the whole 
contract was not contemplated by the 
contracting parties. Where, as here, the 
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contracting parties knew of and contem¬ 
plated the possibility of the whole con¬ 
tract being incapable of performance, 
for reasons beyond the control of either 
of the parties, the sections have no appli¬ 
cation. They apply to unforeseen contin¬ 
gencies, not to foreseen contingencies. 
The parties should have provided in the 
contract for such an eventuality, but failed 
to do so. 

As this aspect of the case had not 
presented itself to the learned Counsel 
on either side, I provided them with an 
opportunity of further argument and of 
searching for authorities. 

The learned Advocate for the respond¬ 
ents supported the view put forward by 
the Court, but did not cite any cases. 
The learned Counsel for the appellants 
referred to two English cases ; Poole v. 
Middleton (3) and Castle v. Wilkinson (4). 
Both these cases are cited in Collett’s 
Specific Relief Act and in Fry on the 
Specific Performance of Contracts. In 
the former case the seller of shares, which 
could not be transferred without the 
consent of a Board, was compelled to 
transfer such interest as he had, though 
it was left doubtful whether the buyer 
would thereby become a share-holder. 
This case at first sight seems to militate 
against my view since the parties must 
have known of the possible objection of 
the Board to the transfer, but an exami¬ 
nation of the case shows that the ratio 
decidendi was that the Board had not an 
arbitrary power to prevent the sale of 
shares. The Board’s powers were, there¬ 
fore, very different from the full powers 
of refusing sanction possessed by the 
Revenue Authorities under S. 45 of the 
Tenancy Act. Where the possibility of 
completing a contract is dependent on the 
will of a third person, the principle 
enunciated in Mcunsingh v. Bampiare (1) 
is well expressed in Fry, op. cit ., 5th 
edition, paragraph 999 : 

“ As the consent of a third parly is, or may 
be, a thing impossible to procure, a defendant 
who has entered into a contract to the perfor¬ 
mance of which such consent is necessary, will 
not, in case such consent cannot be procurred, 
be decreed to obtain it, and thus perform an 
impossibility.’* 

The case of Castle v. Wilkinson (4) 
affords strong support to the view that 
the principles embodied in Ss. 14 and 15 


of the Specific Relief Act have no appli¬ 
cation where the obstacle to the full 
performance ’of the contract is known by 
the parties and no provision is made to 
meet the eventuality. A husband and 
wife agreed to sell the wife’s estate in fee 
simple, the purchaser being aware that 
the estate belonged to the wife, and the 
wife afterwards refused to convey ; it 
was held that the purchaser could not 
compel the husband to convey his interest 
and accept an abated price. The view 
taken was that while if a man professes 
to be owner of a fee simple, and under¬ 
takes to sell it, and it turns out that he 
had not power to do so, the purchaser 
not being at the time aware of the diffi¬ 
culty, the vendor must convey as much 
as he can, and submit to an abatement, 
yet the case is wholly different when 
there is no such profession. Here the 
buyer knew that he could only get what 
the wife was willing to convey, and fail* 
ing that, he could not insist on the 
partial interest of the husband being 
conveyed, the agreement being by both 
to convey the whole. The ratio decidendi 
was that the vendor was aware of the 
probable impediment to the fulfilment of 
the contract. 

I am, therefore, confirmed in my view 
that as the contract in this case for the 
sale was contingent on the grant of 
sanction, the contract cannot be specifi¬ 
cally enforced at all since the sanction 
was refused, and there was no alternative 
contract to meet the event of it being 
refused. In any case the relief now 
asked for cannot be granted. The appeal 
is dismissed with costs. 

There is a cross appeal by the respon¬ 
dents to the effect that they should have 
been awarded full instead of half costs as 
regards the item of Pleader’s fee. There 
is no force in this contention, since the 
defence was common to both sets of 
defendants, and the District Judge cor¬ 
rectly applied R. 10 of the rules regulat¬ 
ing Legal Practitioners’ fees. The cross¬ 
objection is dismissed with costs. 

Both appeal and cross-objection dismissed. 
P.N./R.K. 


(3) (1861) 7 Jar. (N. S.) 1262 — 4 L. T. 634 = 
9 W.R. 758. 

(4) (1870) s Ch. 534-18 W.R. 586, 

1 
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Stanyon, A. J. C. 

Motilal —Plaintiff—Appellant. 

v. 

Ganga Bai —Defendant—Respondent. 

Second Appeal No. 321-B of 1914, 
decided on 26th April, 1915, against the 
Decree of Dist. Judge, Akola, dated 
22nd January, 1914. 

Registration Act (16 of 1903), Ss. 32, 34, 35 
and 77—“Person executing document ’’—'Mean¬ 
ing explained—Court or Registrar proceeding 
under S. 77 is not concerned with legal effect of 
document—Registering Officer is only to be 
satisfied that document is executed by person 
by whom it purports to have been signed not 
constructively but actually. 

The phrase “person executing the document” 
and its derivatives as used in Ss. 32, 34, 35, 58 
and 73, refer to the person who actually signs or 
marks the document in token of execution, 
whether for himself or on behalf of some other 
person; and he is the proper defendant in a 
suit brought to compel registration under 
S. 77. [P. i8» C, 2.] 

A Registering Officer has to satisfy himself 
that the document was executed by the person 
by whom it purports to have been signed, not 
constructively but actually. Neither the Regis¬ 
trar nor a Court proceeding under S. 77 has any 
concern with the legal effect of the document, 
e. g., when the executant is an agent professing 
to execute for a principal, whether he has autho¬ 
rity to execute. [P. 18, C. 2 & P. 19, C. i.J 

Registration is designed to guard against 
fraud by obtaining a contemporaneous publica¬ 
tion and an unimpeachable record of each docu¬ 
ment, and for that purpose, the Registering 
Officer has only to be satisfied that a certain 
person, not being a minor or lunatic, admits 
having signed or marked the deed which purports 
to have been executed by him. [P. 19, C. 1.] 

Where a deed is executed by an agent for a 
principal and the same agent appears and 
presents the deed or admits execution before 
the Registering Officer, that is not a case of 
presentation under S. 32 (f) or appearance and 
admission by agent under S. 34 (1) and 35 ( 6 ). 
It is a presentation, appearance or admission by 
the actual executant himself. [P. 19, C. 1.] 

A person who executes in favour of another 
any document which is compulsorily registrable, 
is bound ipso facto to assist in having that docu¬ 
ment registered, wholly irrespective of its legal 
effect upon himself or any other person. 

[P. 19, C 2.] 

J, Mitra —for Appellant. 

D. G Deshmukh —for Respondent. 

Judgment. —One Ranglal Dhannalal 
was a business agent of Must. Ganga Bai, 
the defendant in this suit. On the 8th 
April, 1909 Ranglal, purporting to act 
on behalf of his principal, executed a 
document, Exhibit P-i, which is a sale 


of a i-anna 4-pies share in a certain 
Ginning Factory for Rs. 4,000 to the 
plaintiff. The deed recites that it is 
executed to carry out a contract for the 
above sale made by the defendant’s 
husband before he died, and that he had 
already received the price in full. This 
deed was not presented for registration 
till the 21st July, 1909, when only 17 
days remained of the original period of 
4 months allowed for that purpose. The 
document was presented by the plaintiff, 
and he foresaw that the attendance of the 
executant was not likely to be secured 
before the period expired. He, therefore, 
applied to the District Registrar, before 
whom presentation was made, for an ex* 
tension of time under S. 34 of the Indian 
Registration Act, as applied to Berar, 
but that application was refused, and on 
the 9th August, 1909, no executant having 
appeared in the meantime, the Registrar 
made an order refusing to register the 
deed. Thereupon on the 24th August, 
1909, the present suit was filed under 
S. 77 of the said enactment, to compel 
registration. As the plaint was originally 
drawn, the defendants impleaded were 
Must. Ganga Bai, the constructive execut¬ 
ant, and Ranglal, the actual executant 
of the deed, but the name of Ranglal 
was subsequently struck out under circum¬ 
stances which have not been disclosed. 
The first Court went into the question of 
Ranglal’s authority to bind the defend¬ 
ant by execution of the deed, and gave 
the plaintiff a decree against the defend¬ 
ant Ganga Bai to compel registration. On 
appeal by Ganga Bai the learned District 
Judge held that in the present suit the 
plaintiff had no cause of action against 
Ganga Bai as she had not executed the 
deed, and reversing the decree of the 
first Court the Judge dismissed the suit. 
The plaintiff has, therefore, made this 
second appeal. > j j !bw -< 

I am of opinion that the appeal must 
fail. I think that the phrase “ person exe¬ 
cuting the document ” and its derivatives 
as used in Ss. 32, 34, 35, 58 and 73, Indian 
Registration Act, refer to the persop who 
actually signs or marks the document in 
token of execution, whether for himself or 
on behalf of some other person; and' that 
he is the proper defendant in a suit brought 
to compel registration under S. 77, Regis¬ 
tration Act. A Registering Officer h^s to 
satisfy himself that the document yras 
executed, by the person by > whom it 
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purports to have been signed, not con¬ 
structively but actually. Neither the 
Registrar, nor a Court proceeding under 
S. 77 aforesaid, has any concern with the 
legal effect of the document, e. g., when 
the executant is an agent professing to 
execute for a principal, whether he has 
authority to execute- Registration is 
designed to guard against fraud by 
obtaining a contemporaneous publication 
and an unimpeachable record of each 
document, and for that purpose the 
Registering Officer has only to be 
satisfied that a certain person, not being 
a minor or lunatic, admits having signed 
or marked the deed which purports to 
have been executed by him. S. 35 of 
the above enactment is very clear on 
that point. 

It is hardly necessary to say that, 
where a deed is executed by an agent for 
a principal, and the same agent appears 
and presents the deed or admits execu¬ 
tion before the Registering Officer, that is 
not a case of presentation under S. 32 (c) 
of the Act, or appearance and admission 
by agent under S. 34 (1) and 35 (6). It is 
a presentation, appearance or admission 
by the actual executant himself. In the 
present case, for the purposes of all 
procedure under the Registration Act, 
and, therefore, for the purposes of this 
• suit, Ranglal was the executant of 
Exhibit P-i. The Registering Officer 
had to satisfy himself that Ranglal, 
being sui juris and compos mentis , had 
executed the deed ; and though Ranglal 
could make such admission personally 
or by representative, assign, or duly 
authorized agent, it was his admission 
alone that could give jurisdiction to the 
Registering Officer to register the deed : 
and, therefore, he is the only person 
against whom a suit would lie under 
S. 77 , Registration Act. It would make 
no difference to his legal power to 
voluntarily admit execution, or to his 
legal liability to be compelled to do so 
by suit, that his execution was unautho¬ 
rized, or that, before registration, he 
had ceased to be an agent of the 
principal on whose behalf he had 
professed to act in executing the 
document. A person who executes in 
favour of another any document which 
is compulsorily registrable, is bound ipso 
facto to assist in having that document 
registered, wholly irrespective of its 
legal effect upon himself or any other 


person. For the purposes of this suit,! 
and of the registration which it is 
brought to compel, Ranglal was, and 
Ganga Bai was not, the executant of the 
document. 

Therefore, the suit has rightly been 
dismissed. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 

P. N./R. K. 
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Prideaux, Offg. A. J. C. 

Dalchand — Defendant — Appellant. 

v. 

Chand Khan —Plaintiff—Respondent. 

Second Appeal No. 146 of i 9 i 3 > decid¬ 
ed on 24th January, 1914, against the 
Decree of Divl. Judge, Jubbulpore, dated 
30th November, 1912. 

Minor—Mortgage by guardian — Alienee of 
minor’s right in property can challenge mort¬ 
gage. 

An alienee who has acquired the rights of a 
minor in property is entitled to challenge a 
mortgage granted by the guardian of the said 
minor, and make the mortgagee establish legal 
necessity for the loan, or to show the same was 
for the minor’s benefit. [P. 20, C. 1 & 2.] 

F. W. Dillon —for Appellant. 

M- Chuckerbutty — for Respondent. 

Judgment. — Must. Kuare, now dead, 
executed on the 5th March, 1895 the 
mortgage-bond in suit on account of 
herself and her sons, defendants Nos. 2, 

3 and 4, and her grandsons, defendants 
Nos. 1 and 5. 

Plaintiffs sue to recover Rs. 1,340 
thereon. 

The payment of considerations and 
execution of the document have been 
held proved. 

Defendant No. 6 on a prior mortgage 
has foreclosed certain shares of the 
property in suit, and he and defendant 
No. 7 are in possession under certain 
sale-deeds. They are the real contesting 
parties to the suit. They contested the 
legality of the plaintiffs’ mortgage. The 
lower Appellate Court has held that 
the first five defendants were minors 
at the time of the mortgage, the 
first four being properly represented 
by Must. Kuare, but that defendant 
No. 5 at the time had his mother and 
guardian alive, and for this reason the 
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mortgage could not bind him or his 
takers. It, however, found the last point 
not very material as Mast. Mulla, 
the boy’s mother, had on his account 
mortgaged the same properties to 
defendant No. 6 before the date of 
plaintiffs’ mortgage. 

Dealing with the question of legal 
necessity the question arose whether 
defendants Nos. 6 and 7 could raise this 
plea at all. The original Court had held 
they could. The Divisional Judge finds 
that infancy is a purely personal privilege 
of which no one but the infant himself 
can take advantage, and finding that the 
plea was not for the benefit of the 
defendants Nos. 1 to 5 who have no 
interest left in the property, held on the 
authority of Vithoba v. Sak/iaram (1), 
that it was unnecessary to prove legal 
necessity as the minors’ interests are not 
concerned. 

The claim was decreed. 

In this second appeal preferred by the 
sixth defendant the sole question pleaded 
is whether an alienee who has acquired 
the rights of a minor in property is entitl¬ 
ed to challenge a mortgage granted by 
the guardian of the said minor, and make 
the mortgagee establish legal necessity 
for the loan, or to show the same was for 
the minors’ benefit. That is, can they 
plead what the minors themselves could 
have pleaded if they still were the 
owners of the property covered by the 
mortgage ? The question is not free from 
difficulty and no express authority for 
the proposition advanced has been 
quoted ; but there seems to me no reason 
why the ordinary rule should not be 
applied, namely, where it is sought to 
enforce a mortgage by a guardian the 
mortgagee must prove the transaction was 
entered into in good faith, that is, he 
advanced a sum reasonable with reference 
to the value of the property and that the 
money was raised for the relief of 
a recognised necessity : that proper en¬ 
quiries were made, and that these satisfi¬ 
ed him of the existence of such necessity. 

The burden is always upon the alienee 
to show the money was for the minor’s 
purposes or the minor has benefited 
thereby. In certain matters minority is 
a personal privilege and cannot be taken 
advantage of by the minor’s assignee 
either before or after his death, such as 


the benefits of S. 7 of the Limitation 
Act. Yet it has been held that a pur¬ 
chaser can avoid the acts of the guardian 
of the vendor, Dattaji Sakharam Raja- 
dhiksli v. Kalba Yese Paiabhu (2). 

The powers of a guardian de facto or de 
jure to alienate the property of his ward 
are the same as those of a manager of a 
joint family acting for a minor co-par¬ 
cener. In Muhammad Muzamil-ullak 
Khan v. Mithu Lai (3), the question re¬ 
ferred to a Full Bench was 

“ Whether a transferee from the head of a 
Hindu family who had previously mortgaged 
joint family property without legal necessity, 
stands in a better position than his transferor, 
and can set up the case that a prior mortgage of 
the property transferred to him was made 
without legal necessity.” 

It was there 

Held that in view of the fact that the pur¬ 
chaser had acquired a title to the property by 
adverse possession as against all the members 
of the family, it was open to him, notwithstand¬ 
ing that his title was originally acquired from 
the mortgagor alone, to set up as a defence the 
invalidity of the mortgage.*’ 

This principle can, I think, be extend¬ 
ed. In the present case appellant has 
acquired as against the original owners 
a title to part of the property mortgaged. 
The mortgage here was not void but 
voidable at the instance of the minors if 
they could prove want of legal necessity, 
and the trial of the validity of the mort¬ 
gage seems necessary for appellant’s pro¬ 
tection against the claim made against 
him on the mortgage. Under these 
circumstances it seems to me that he can 
raise the plea disallowed by the lower 
Appellate Court, and I hold accordingly. 
It has been found by both Courts that 
the mortgage was not justifiable, and 
that no legal necessity for the same 
existed, and that it was not for minors' 
benefit. Plaintiffs’ suit then fails. 
Defendant No. 7 has not appealed, nor 
have the other defendants and the case 
proceeded ex parte against Nos. 1, 2, 4. 
and 5, but the appeal by one defendant 
where there is a common ground as here 
is virtually an appeal by all, and pro¬ 
ceeding under O. 41, R. 4, I reverse the 
decree of the lower Appellate Court in 
favour of all the defendants. The 
appeal succeeds and plaintiffs’ case 
stands dismissed with costs. 

P.N./R.K. 

Appeal accepted ► 

(2) (1897) 21 Bom. 749. 

(3) (1911) 33 AH. 783 = 11 I. C. 220. 


(1) (1891) 4 2 . P. L. R. 128. 
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b AT ten and Stan yon, A. J. Cs. 

Bharqava Commercial Bank , Ltd., 

Jubbulpore —Decree-holders—Plaintiffs. 

v. 

Mackinnon and Company —Judgment- 
debtors—Defendants. 

Civil Revn. Petn. No. 348 of 19141 

decided on nth February, 1915, against 

the Order of Dist. Judge, Jubbulpore, 

dated 8th October, 1914- 

fa) Excite Act (1896). S- 45—Attachment 
of beer in execution—S. 45 does not apply. 

A custodia legis , such as the possession of 
attached property by a Civil Court executing » 
decree, requires no departmental sanction or 
license even, where the property is of a kind 
which cannot legally be possessed by a private 
person without such permission. 

Therefore, the possession of attached pro¬ 
perty by a Court is no violation of the special 
law governing the possession of such property 
by private persons. 

Where a District Judge passed an order attach¬ 
ing beer, an excisable property : 

Held, that S. 45 had no application what¬ 
soever to the acts of the District Court or any of 
its officials or agents acting under its orders. 

IP. 23, C.2.) 

(b) Practice—Duty of Court—Attachment of 
p r ope rty governed by Special law—Purpose* of 
special law should not be defeated. 

It is the duty of every Judge to exercise the 
powers vested in him in such a way as to give 
effect to all provisions of the law. Where a 
Civil Court attaches property of a nature 
governed by any Special law, such Court is 
bound to proceed with great circumspection so 
as not to defeat any of the purposes for which 
such special law was enacted. [P. 24, C. 2.] 

(c) CivU P. C. (5 of 1908), S. 60-Beer is 
attachable and saleable—Excise Act (1896). 

Beer brewed within the local limits to which 
the Excise Act, applies Is not exempt from 
attachment and sale in execution of a Civil Court 
decree. IP- 24, C. 1 & 2.] 

J, Mitta — for Decree-holder. 

M. B. Dixit —for Judgment-debtor. 

Judgment.— It is necessary to state 
the circumstances which have led up to 


in respect of the above sum, plus Rs. 190 
costs of execution, or Rs. 15,086-6-0 in 
all. The assistance of the Court was 
claimed by attachment and sale of the 
defendant’s brewery at Jubbulpore, com¬ 
prising a building and the plant, furniture 
and stock contained therein. On the 8th 
October, 1914, the District Judge (Lala 
Sheo Narayan) ordered the issue of 
warrants for the attachment of this pro¬ 
perty, and two warrants were accordingly 
sent out on the 22nd October, 1914- 
One of these was in the form of 
a prohibitory order under O. 21, R. 54 . 
and O. 38, R. 7 of the Code of Civil 

Procedure, 1908. It had reference to 
the brewery building and was executed 
by the fixation of copies to the building 
and to the Court-house. The other was 
a warrant for the attachment of movable 
property under O. 21, R. 30 of the said 
enactment. .Under this warrant the 
following articles situated in and about 

the brewery building were attached : 

Rs. 


5 tables ... ••• 2 S 

1 iron safe ... — 5 ° 

2 racks ... ••• 2 

1 carpet ... ••• 5 

6 chairs ... ••• 6 

1 telescope... 10 

3 clocks ... ••• *5 

1 almirah ... 2 

1 almirah ... 1 

1 ice machine ••• 2,500 

1 sawing machine ... 5 °° 

17 fermenting vats ... 1,000 

1 cooler ... ••• 40 ° 

6 vats and loggers ... 300 

326 empty casks 1,000 


177 casks for beer 4 * 5 °° 

Both warrants were executed on the 
28th October, 1914. and custody of the 
above articles was made over to the 
<WrP<vhn 1 der as a Receiver on behalf of 


the Court. Nothing was removed from 
its place. The premises were locked up 
and the keys taken away by the agent 


this revision. The plaintiff is the of the Receiver. 

Bhargava Commercial Bank, Limited, On the 31st October, 1914 the decree- 
and the defendant is the firm of Mackin' holder filed an application before the 
non and Company, Brewers. Both Corpo- District Judge stating 
rations carry on business, respectively, (1) that the above property was attach- 

i as bankers and biewers, among other ed on the 28th October, 1914 ; 

places, at Jubbulpore. The plaintiff, (2) that the attached property had 
havinglobtained a decree for Rs. 14,896-6-0 been given into his custody as a Receiver 
against the defendant, applied, on the because no one else would accept it, and 
6th October, 1914, to the District Court that he had closed the brewery as he 
at Jubbulpore, for execution of the same could not work it; 
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(3) that he had been informed by the 
Pleader of the judgment-debtor that the 
beer would be spoiled in six days and 
threatened with liability for the damage 
to stock alleged to be worth Rs. 12,000. 

He, therefore, made an urgent appeal 
to the Court to make over the brewery 
to the judgment-debtor after taking secu¬ 
rity for the due performance of the decree 
in any of several ways suggested. 

The District Judge took no notice 
whatever of this application. On the nth 
November, 1914, the Commissioner of 
Excise made an inspection of the brewery, 
and in paragraph 3 of his note made the 
following remarks : — 

“ The brewery has been attached on the 28th 
ultimo by the District Judge on account of a 
•decree passed against the brewers. I invite the 
attention of the Deputy Commissioner to S. 45 
of the Excise Act. If the Civil Court has taken 
possession of the brewery, the officers concerned 
seem to me to be liable to punishment under 
that section. 

******** 

If, as I understand, this interference by the 
Civil Court with the working of the brewery 
licensed by Government under S. 5 of the Excise 
Act was effected without any reference to the 
Deputy Commissioner, the act seems to me to 
have been not merely discourteous but also 
illegal.” 

On the same day—the nth November, 
1914—the Deputy Commissioner wrote 
demi-officially to the District Judge (now 
Shams-ul-ulama Muhammad Amin, vice 
Lala Sheo Narayan, retired) in the most 
courteous terms, mentioning the view 
taken by the Excise Commissioner as to 
the legality of the attachment, drawing 
attention to the inconvenience and prob¬ 
able loss resulting therefrom, and suggest¬ 
ing that the brewery might be made over 
to Messrs. Mackinnon and Company, 
subject to the attachment. This was 
stated to be in anticipation of formal 
proceedings. The new Judge only took 
over charge of his office on the day on 
which this letter was sent, and on the 
following morning made an order releas¬ 
ing from attachment the 177 casks of 
beer. He maintained the attachment on 
the rest of the property, but ordered that 
the judgment-debtor should be allowed 
to carry on the brewery business and 
render accounts to the Court and deposit 
proceeds therein. The Judge fixed the 
24th November, 1914, for the hearing. 

On the 14th November, 1914, the 
decree-holder made another application 
to the Court, asserting that the local 


manager of the judgment-debtor, one 
Mahomed Rahim, was evading taking 
over management of the brewery and 
was apparently building up a foundation 
for a claim for damages. The applicant, 
therefore, handed over the keys to the 
Court, and asked the Judge to have the 
brewery made over to the defendant by 
the bailiff. This was done the same day 
and the judgment-debtor became the 
Receiver of the Court. He gave a receipt 
for the beer released from attachment, 
and a Receiver’s acknowledgment for the 
attached property made over to his 
custody. 

On the 5th December, 1914, the Deputy 
Commissioner wrote officially to the 
District Judge in formal confirmation of 
his above-mentioned demi-official com¬ 
munication. After drawing attention to 
S. 4S of the Excise Act he went on thus:— 

“ I need scarcely enlarge on the administrative 
inconvenience which would arise, not to speak 
of inconvenience to the public, if breweries and 
distilleries were liable to attachment. Serious 
loss would occur to Government in respect of 
reduced receipts from royalty if such places were 
liable to be closed without notice to the execu¬ 
tive officer concerned ; and the public on being 
suddenly deprived of theirsupply of liquor would 
be aroused to a state of general indignation. I 
do not know whether the point as to whether a 
brewery is liable to attachment has ever formed 
the subject of an authoritative ruling; but it 
appears to me desirous that no Civil Court 
should ever willingly upset the excise arrange¬ 
ments of the Local Government, and for this 
reason a notice of an intended attachment could 
reasonably be expected; while the fact that no 
one can possess a brewery without a license 
would tend to show that such properties were not 
liable to attachment. 

“ If you agree in this view I would request 
that the attachment be withdrawn ; because so 
long as the instruments and apparatus for 
brewing are under attachment it is impossible 
for the Government licensee to brew’ any beer, 
and this is causing serious loss to Government.” 

The District Judge replied officially 
to this letter on the 7th December, 
1914, pointing out what he had done, 
and affirming his opinion that all but 
the beer was liable to attachment. 
He expressed his regret for attachment 
of the beer having been made in¬ 
advertently by his predecessor and 
stated that in future, notice of attach¬ 
ment in such cases would be given to the 
Deputy Commissioner. He concluded 

his reply with these words, 

“ I need hardly assure you that all Civil 
Courts would most willingly help the executive 
authorities in their excise and any other adminis- 
ration as far as lies in their pow’er.” 
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We approve of these words as correct 
and proper, and we expect the same 
attitude from the other departments of 
the Government towards the Civil 
0 ourts. 

On the 24th November, 1914 the judg¬ 
ment-debtor made his first application to 
the Court in this execution case, when he 
tried to figure as a mere representative 
of the Bank of Upper India, Limited, 
which was said to hold a possessory 
mortgage over the Jubbulpore brewery 
for six lakhs of rupees. On that ground 
the judgment-debtor sought to have the 
attachment raised, or to be made subject 
to the prior incumbrance of the mortgagee 
Bank. The learned District Judge rightly 
refused to allow the judgment-debtor to 
plead the claim of his mortgagee, and 
ordered the sale of the attached property 
to take place on the 5th January, 1915* 
The further hearing of the execution case 
was fixed for the 7th January, 1915* 

In the meantime, by an official letter, 
dated the nth December, 1914, the 
Commissioner of Excise invited the 
attention of the Judicial Commissioner 
to the matter, reiterating his opinion that 
the attachment was illegal and discour¬ 
teous .to the executive authorities, and 
constituted an offence punishable under 
S. 45 of the Excise Act on the part of 
the Civil Court officials who had taken 
possession of the brewery. The learned 
Judicial Commissioner having directed 
that the case should be dealt with judi¬ 
cially by a Bench, it has been ^registered 
as a case under S. 115 of th e ^ivil Pro¬ 
cedure Code, 1908, and notices were 
issued to all concerned. The Commis¬ 
sioner of Excise had no appearance 
entered before us on his behalf, and in 
response to the notice sent to him he has 
written officially to the Registrar stating 
that he does not wish to make any further 
representation in the matter. The 
decree-holder and judgment-debtor ap¬ 
peared by Counsel who were heard, but 
nothing was said in support of the view 
of the Commissioner of Excise that the 
attachment of the property amounted to 
an offence. 

1 The points which seem to call for 
i decision are: 

1 {1) whether the attachment of the 
brewery or the beer in this case amounted 
tb an offence under S. 45 of the Excise 
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(2) whether such attachment was 

illegal? . 

(3) whether there was any irregularity 

in the procedure of the Court ? 

(4) whether the intervention of the 
excise authorities was regular in form ? 

The first of these questions is easily 
answered in the negative, but we consider 
it expedient to deal with it somewhat 
fully so as, if possible, by a clear state¬ 
ment of w'hat seems to be the law, to 
prevent any further misapprehension on 
the subject. When so responsible an 
officer of Government as the head of a 
department represents the procedure of a 
Judge to constitute an offence, the result 
may be to deter the Judge, especially if 
he is a junior member of the judiciary, 
from doing his duty. In the present case 
it has had the effect of misleading the 
District Judge into a hasty raising of a 
perfectly legal attachment of property 
said to be worth Rs. 4.500 and of alarm¬ 
ing a decree-holder in the lawful pursu¬ 
ance of his claim against the judgment- 
debtor. 

For the purpose of deciding the first 
point we will assume that the Civil Court 
had no jurisdiction to attach the brewery 
and the beer. Nevertheless, no offence 
was committed, either by the Judge who 
ordered the attachment, or by the 
officials who carried out that order. The 
Commissioner of Excise appears to have 
wholly overlooked Ss. 77 and 78 of the 
Indian Penal Code. By applying S. 40 
of that Code it will be seen that the 
above sections apply to an offence under 
S. 45 of the Excise Act. Then there is 
the further reason that S. 45 has reference 
to S. 5 of the same enactment, and a 
District Court is not a “ person ” within 
the meaning of that term in the latter. 
The Civil Court is a branch of the same 
Government which, in another branch of 
its administration, is represented by the 
Excise Department. A custodia legis , 
such as the possession of attached 
property by a Civil Court executing a 
decree, requires no departmental sanction, 
or license even where the property is of a 
kind which cannot legally be possessed by 
a private person without such permission. 
It follows that the possession of attached 
property by the Court is no violation of 
the special law governing the possession 
of such property by persons. We, there¬ 
fore, hold that S. 45 of the Excise Act 
had no application whatsoever to the acts 
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of the District Court or any of its 
officials or agents acting under its orders 
in the present case. 

Then as to the legality of the attach¬ 
ment. That depends upon whether or 
not the property attached is within the 
category given in S. 60 of the Code of 
Civil Procedure, 1908. The Civil Court 
derives its authority to make attachments 
in execution under that Code, and this 
authority is paramount to the authority 
of any executive officer such as the 
Commissioner of Excise or the Collector. 
We have set out above the property 
attached, and it is manifest that every 
part of it constitutes the saleable property 
of the judgment-debtor, which is there¬ 
fore, available for attachment and sale to 
satisfy his creditors. We have it on the 
admission of the judgment-debtor himself 
that the property is mortgaged to one of his 
creditors. The law may and does impose 
special restrictions upon the sale of some 
kinds of property. Some instances are 
to be found in the Civil Procedure Code 
itself: some in other enactments of a 
general or special kind. But the exis¬ 
tence of such restrictions does not take 
the property out of the category of sale¬ 
able property either in law or common 
sense. In Purusko/tam Narayan v. 
Balavant Babaji (1), it was held that 
country liquor is not exempt from attach¬ 
ment and sale in execution of a money- 
decree passed by a Civil Court, even 
though under S. 16 of the Bombay Abkari 
Act (Bombay Act 5 of 1878) the 
Collector’s permission was held to be 
necessary for the execution sale. The 
Bombay Court further considered that 
sale without the Collector’s permission 
would apparently subject the seller to 
prosecution under the above enactment. 
The learned Judges did not, however, 
specify whom they regarded as “the 
seller,” whether the judgment-debtor 
whose property is sold without his actor 
consent, or the decree-holder who causes 
it to be sold for his benefit, or the Court 
which actually makes the sale. Pro¬ 
bably the term was applied to the 
judgment-debtor as a vendor by com¬ 
pulsion, and the learned Judges declined 
to express any opinion on the question 
whether, if prosecuted, he would be able 
to make a good defence. 

We concur with the above ruling only 
so far as it decides th at country liquor is 
(1) (1908) 32 Rom. 157. 


not exempt from attachment and sale in 
execution of a money-decree passed by a 
Civil Court. The provisions of the 
Bombay Abkari Act place restrictions 
upon the manufacture, possession, 
removal, and sale of fermented liquor, 
inter aha, similar to those imposed on 
that product by the Excise Act, 1896; 
and we hold that beer brewed within the 
local limits to which the latter enactment 
applies is not exempt from attachment 
and sale in execution of a Civil Court 
decree. Whether S. 8 regarding the 
removal, and S. 21 regarding the sale, of 
fermented liquor apply to removal and 
sale under the orders of a Court executing 
a decree, is a point on which we express 
no opinion because it does not arise in 
the present case. We find that the 
attachment was wholly legal, and that 
the learned District Judge erred in 
finding the attachment of the beer to be 
otherwise. 

The next point we have to consider is 
the procedure of the lower Court. It is the 
duty of every Judge to exercise the 
powers vested in him in such a way as to 
give effect to all provisions of the law. 
Therefore, when a Civil Court attaches 
property of a nature governed by any 
special law, such as the Indian Arms 
Act, the Opium Act, the Excise Act, or 
the like, such Court is bound to proceed 
with great circumspection so as not to 
defeat any of the purposes for which 
such special law was enacted. In the 
present case the predecessor of the pre¬ 
sent District Judge of Jubbulpore entirely 
failed to use such circumspection. An 
application was made to him to attach a 
brewery, its plant, and some beer. The 
Judge allowed the application to be 
treated in a routine form as if the Excise 
Act, 1896, had no existence, and signed 
a general order written by his clerk for 
the issue of a warrant of attachment 
against the whole property. The Judge 
took no heed of the provisions of 
the Civil Procedure Code requiring 
him to protect so perishable an 
article as beer, whether fermented or 
half fermented—he ignored the rights 
of a third party, namely, the Govern¬ 
ment having a pecuniary interest, ». e., a 
claim for royalty, on the attached goods 
— and he failed to see that a continuance 
of the business under authorised manage* 
ment was for the benefit of all concerned, 
including the decree-holder. We can 
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•only explain these omissions by the 
supposition that the Judge responsible 
for them being on the eve of retirement 
had become inert. We must express our 
•disapproval of such want of circumspec¬ 
tion. Notice of the attachment should 
have been given to the Collector and his 
-assistance invited in regard to the preser¬ 
vation and due disposal of the property. 
The Receiver of the Court should have 
•been the judgment-debtor and not the 
decree-holder. Such powers as the Code 
gives the Court for the harvesting of 
agricultural produce attached in execu¬ 
tion of a decree are not wanting in 
xegard to other kinds of property which 
call for special treatment, e. g., property- 
subject to the Excise Laws. The hogs¬ 
heads of beer were certainly heavy and 
bulky property within the Judicial Com¬ 
missioner’s Civil Circular No. 1-31. We 
feel bound to note, however, that the 
judgment-debtor made no effort to assist 
the Court in any way. His Manager 
seems to have plotted to set up a claim 
for damages against the decree-holder. 
He made no application of any kind to 
the Court on his own behalf, and the 
Excise Commissioner is in error in 
thinking that it was on his application 
that the beer was released from attach¬ 
ment. The facts were as given above, 
and we consider that the conduct of the 
•decree-holder was entirely free from 
blame for any spoiling of beer that may 
have taken place. From the first he was 
anxious that the judgment-debtor should 
look after the beer, and it seems to us 
•that the latter deliberately abstained 
from doing so. 

The only other point requiring consi¬ 
deration is the form in which the 
•Collector’s intervention was made. As 
to that we feel bound to endorse the 
remarks of the Bombay High Court at 
page 162 of the ruling above cited. 

The papers will now be returned to 
the District Court, which will proceed 
with the execution sale and dispose of 
the same according to law. If any beer 
■should be attached or re-attached the 
fact will be notified to the Collector and 
his co-operation invited in order that 
the claims of Government for royalty may 
be safeguarded, and the provisions of 
the "Excise Act may be given effect to 
consistently with those of the Code of 
£iytt Procedure. Where the respective 


duties of two different branches of Gov¬ 
ernment meet in respect of the same 
subject-matter, co-operation in further¬ 
ance, and not conflict in defeat, of both 
sets of duties is the proper administrative 
course. 

In conclusion we maintain the order of 
attachment as perfectly legal, though 
improperly carried out in the first 
instance. There will be no order for costs 
of this revision. 

P.N./R.K. 

Order of attachment maintained. 
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Mittra, A. J. C. 

Naray an — Plaintiff—Appellant. 

v. 

Vithoba —Defendant—Petitioner. 

Second Appeal No. 73-B of 1913. 
decided on 29th January, 1914, against 
the Decree of Addl. Dist. Judge, Akola, 
dated 7th October, 1912. 

Berar Land Revenue Code (1896), S. 205— 
Registered occupant of survey number transfer¬ 
ring his interest by way of ante nuptial settle¬ 
ment—Transaction is in the nature of gift and 
is not subject to pre emption. 

Where a registered occupant of a survey 
number transferred his interest in the khata by 
way of ante-nuptial settlement and the plaintiff 
brought a suit for pre-emption : 

Held , that the transaction did not amount to 
a sale or relinquishment in favour of a specified 
person for valuable consideration within the 
meaning of S. 205 but was in the nature of a gift 
and, therefore, was not subject to pre-emption 
by the other co-occupants. [P. 26, C. 1 & 2.J 

M. Chuckerbutty —for Appellant. 

Judgment. —The plaintiff has thirteen- 
annas four-pies shares in Survey No. 10, 
the remaining share belonged to defend¬ 
ant No. 1. On the 9th September, 1909 
the defendant No. 1, executed a sale-deed 
conveying his share to the second defend¬ 
ant. The ostensible consideration shown 
in the document was a payment of 
Rs. 200, said to have been made by the 
second defendant. The Courts below 
have, on the authority of Gangabai v. 
Pandoo (1), held that as against the 
plaintiff who is no party to the deed, 
oral evidence is admissible to show the 
real nature of the transaction. This view 
of S. 92 of the Evidence Act has not been 
challanged before me, as it is clearly 
supported by the authority above cited. 

(1) (1908) 4 N. L. R. 115. 
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It has been found that on the day of the 
sale-deed the defendant No. i married 
defendant No. 2 by pat, that no money 
was ever paid by her, and that the trans¬ 
action was a transfer in consideration of 
the marriage that followed the transfer. 
The plaintiff has brought this suit for 
pre-emption. His right to pre-emption is 
based on the provision of S. 205 of the 
Berar Land Revenue Code, 1896, which 
runs as follow : 

“ When the interest or any part of the Inte¬ 
rest, of a co-occupant in any survey number is 
transferred by sale, foreclosure of mortgage or 
relinquishment in favour of a specified person 
for valuable consideration, every other co occu¬ 
pant in the same survey-number shall have a 
right of pre-emption. ” 

The plaintiff can only succeed if the 
transaction was a sale or relinquishment 
in favour of a specified person for valu¬ 
able consideration. The transaction in 
question is in the nature of an ante¬ 
nuptial settlement, but it cannot be called 
a sale as ordinarily understood, or as 
defined in the Transfer of Property Act. 
Here there is no price paid or promised 
or part paid and part promised. Then is 
it a relinquishment in favour of a specified 
person for valuable consideration ? No 
doubt, for certain purposes marriage is 
valuable consideration in the eye of the 
law. But there was no such relinquish¬ 
ment in favour of a specified person as 
the Berar Land Revenue Code contem¬ 
plates. Such a mode of transfer is only 
open to the registered occupant, popularly 
called the khatedar. S. 69 of the Land 
Revenue Code lays down that a registered 
occupant may, by giving notice in writing 
to the Tahsildar, relinquish the occupancy 
either absolutely or in favour of a 
specified person. As pointed out in Bapu 
v. Maruti (2) : 

“ A relinquishment in favour of a specified 
person for valuable consideration in S. 206 means 
a transfer, for valuable consideration, of the 
kind described in S. 69. Such a transfer is 
usually described as a transfer by razinama and 
kabuliyat. ” 

In this case the defendant No. 1 was 
not the registered occupant, and there 
was no notice to the Tahsildar as would 
be essential for a relinquishment under 
S. 69 of the Code. I would even go 
further and hold that even if the defend¬ 
ant No. 1 had been the registered 
occupant and had given notice in accord¬ 
ance with S. 69, the plaintiff would still 
have no right of pre-emption. Although 


marriage is a valuable consideration, 
S. 205 appears to me to refer to such 
consideration as would ordinarily be the 
consideration for a sale or mortgage. 
Upon a gift, there is no right of pre¬ 
emption; and for purposes of S. 205, this 
ante-nuptial settlement is more in the, 
nature of a gift than a sale. If the; 
document had been executed after the 
marriage and without reference to any 
prior agreement, the transaction would 
have been called a gift, and there' 
would have been no right of pre- : 
emption. I agree, therefore, with, 

the lower Courts that the plaintiff 
has no right of action in the circumstan¬ 
ces of the case. The appeal is, therefore, 
dismissed without notice to the res: 
pondent. 

P.N./R.K. . . 

Appeal dismissed. 
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Batten, a. J. C. 

Daolat Eai—Plaintiff—Appellant. 

v. ,(i; 

Sheikh Chand — Defendant—Respon¬ 
dent. . * 

Second Appeal No. 660 of 1914. de* 
cided on 3rd September, 1915. against 
the Decree of Dist., Judge, Nimar, dated 
nth August, 1914- 

Deed—Construction—Document held to be 
usufructuary mortgage and stipulation that 
after payment of mortgage money mortgagee 
would remain in possession as permanent les* 
see to be clog on equity of redemption. 

A document styled a patta contained inter 
alia the following :— 

** Thirty years ago I had taken from you 
Rs. 150 and in lieu thereof executed two bonds 
mortgaging with possession my agricultural land 

(jirayat) .From that year the jirayat has re; 

mained in your possession and was cultivated by 
you. Now I execute anew bond for those 
rupees and agree that in lieu of those rupees, 
you may take the produce of the jirayat. ... - 
The field has been given in your possession 
from to-day, there will be no interest and I will 
claim no produce. When I or my heirs pay the 
whole amount mentioned, you may receive it and 
continue to cultivate the field for ever from 
this day. After payment to you of the whole 
amount of this bond, you shall pay Rs. 8 per 
annum on account of rent of the field in per¬ 
petuity from generation to generation:” 

Held , the document was an usufructuary mort- 
gage deed and that the stipulation in the deed 
that after the mortgage-money was paid off, the 
mortgagee would remain in possession as per¬ 
petual lessee on payment of a yearly rent, was 
a clog on the equity of redemption. 

[P. 28, C; I. 


(2) (1907) 3 N.L.R. 138. 
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H. S. Gour —for Appellant. 

V. B . Pandit — for Respondent. 
Judgment.— These are both appeals of 
the plaintiff against the judgments and 
decrees of the District Judge. Second 
Appeal No. 660 is the appeal against the 
decision of the District Judge on the appeal 
of the defendants against the decree 
of the Munsif in favour of the plaintiff 
giving him a decree for redemption. Second 
Appeal No. 661 is the appeal against the 
judgment and decree of the District Judge 
dismissing the plaintiff's appeal in respect 
of the price of redemption, which judgment 
and decree were a necessary consequence of 
the decision on the defendants’ appeal. 

The questions for decision are whether 
the deed, Exhibit P- 1 , which is described 
as a patta also amounts to a mortgage, and 
whether the lease contained in the same 
document is a clog on the equity of 
redemption. If both these questions are 
answered in the affirmative, the plaintiff is 
entitled to redeem, and the District Judge 
was wrong in dismissing his suit. The 
District Judge has correctly set out the 
terms of the deed. The documents is 
styled a patta , and the following are the 
relevant portions of its contents :— 

“30 years ago I had taken from you Ks. 150 
and in. lieu thereof executed two bonds 
mortgaging with possession my agricultural land 
(jirayat). . . . From that year the jiraiyat 

has remained in your possession and was 
cultivated by you. Now I execute a new bond 
for those rupees and agree that in lieu of those 
rupees you may take the produce of the * irayat , 
three mango trees and two moh \ trees. When 
myself or my heirs would pay the rupees you 
may receive them.but we will not take the jirayat 
and tree; you may possess and cultivate them 
for ever .... The field and trees have been 
given in your possession from to day, there will 
be no interest and I will claim no produce of 
field or trees. When I or my heirs pay the 
whole amount mentioned above you may 
receive it and continue to cultivate the field for 
ever from this day .... After payment 
to you of the whole amount of this bond, you 
shall pay Rs. 8 per annum on account of mango 
produce and rent of the field in perpetuity from 
generation to generation." 

The District Judge, while admiting that 
the test as to whether a zur-i-peshgi lease is 
a mere lease or an usufructuary mortgage is 
Whether the transfer was made for the 
purpose of securing the amount of money 
advanced, or merely in consideration of 
lease money received, and while recognising 
■ that suoh leases partake of the nature of 
tftufrttGtiiary mortgages when there is a 
’ power of redemption reserved, goes on to 
I say :— . , ; 


"The document in suit is undoubtedly not 
the mortgage-deed nor a renewal of it and it 
has been rightly urged that the suit for re¬ 
demption cannot be based upon it. It is a 
lease intended to take effect after redemption, 
and is a document upon which the mortgagee 
may rely as a defence against the mortgagor’s 
claim for possession, but it cannot form the 
basis for a suit for redemption. From the 
recital in it the two mortgagees were of 30 years’ 
prior date, and these are the mortgages which 
the plaintiff must redeem. . . . The docu¬ 

ment in suit merely contains an admission of 
the previous mortgages, but it is not a renewal 
of them or a fresh mortgage, for it was not 
executed for the purpose of securing the 
payment of the balance due on the old mort¬ 
gage. There is in it not obligation to pay the 
old balance, nor any power of redemption, 
express or implied." 

I can only say fcbafc in face of the express 
terms of the document these remarks are 
somewhat surprising. The document is 
clearly an usufructuary mortgage-deed, in 
renewal of two old usufructuary mortgage- 
deed ; it secures the debt due on the old 
deeds. It provides that usufruct be taken 
in lieu of interest, and that the mortgagee’s 
rights as such shall come to an end on the 
payment of the principal. It goes on to 
provide that on the principal being paid, 
the mortgagee shall remain in possession as 
perpetual lessee on a rent of rupees 8 a 
year. A clearer case of an usufructuary 
mortgage combined with a perpetual lease 
forming a clog on the equity of redemption 
it would be difficult to find. The District 
Judge refers to Mahomed Muse v. Jijibhai 
Bhagvan ( 1 ) and Subrao Mangeshaya 
v. Manjapa Shetti ( 2 ), but distinguishes 
those cases on the ground that the present 
deed is not a mortgage-deed at all. The 
facts here are not to be distinguished from 
those in Mahomed Muse v. Jijibhai Bhag¬ 
van (l), where Sargent, C. J., observed— 

** Such a condition, although it does not 
exclude the right of redemption, fettets it 
with the onerous obligation of accepting the 
mortgagee as a perpetual tenant, and ought not, 
therefore, in our opinion, to be enforced in a 
Court of Equity." 

The same learned Chief Justice in Subrao 
Mangeshaya v. Manjapa Shetti ( 2 ) 
remarked : — 

“ The general rule as to agreements of this 
nature between mortgagor and mortgagee is 
stated very broadly by Lord Redesdale in Htckes 
v. Cooke (3) in the following terms:—‘No 
agreement between mortgagor and mortgagee for 
a beneficial interest out of the mortgaged 
premises (such as a lease) where the mortgage 

(1) (1885) 9 Bom. 524. 

(2) (1892) 16 Bom. 705. . , 

(3) (1816) 4 Dow. 17. 
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continues, ought to stand, if impeached within 
reasonable time, from the great advantage which 
the mortgagee has over the other party in such a 
transaction.’ ” 

And the learned Chief Justice goes on to 
observe that a mulgeni or permanent lease 
would certainly have the effect of diminish- 
iing the value of equity of redemption. In 
1 Pamurlapati Ankivedu v. Samurlapati 
Suubiah ( 4 ) it was held that where a lease 
and mortgage form one transaction and 
contemplate the continuance of the lease 
after the discharge of the mortgage, the 
transaction is a fetter on the equity of 
jredemption which the Court ought not to 
enforce. 

For these reasons I am of opinion that 
the learned Munsif was right in holding 
that the lease formed no obstacle to the 
plaintiff’s suit for redemption, though his 
ratio decidendi , that the lease was not for 
consideration, was nob correct. I set aside 
the decrees of the District Judge, and direct 
that the decree of the Munsif allowing 
redemption be restored, subject to the 
plaintiff’s appeal as the price of redemption, 
which the District Judge must now dispose 
of on the merits. The respondents-defend- 
ants will pay their own and plaintiff’s costs 
in both Appellate Courts, on the defendants’ 
appeal to the District Court and on the 
plaintiff’s consequent appeal to this Court. 
The costs of the plaintiff’s two appeals 
regarding the price of redemption will be 
costs in the suit. 

P.N./R.K. 

Appeal allowed. 

(4) (1912) 35 Mad. 744 = 12 I. c. 382. 
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Drake-Brockman, J. C. 

Digamber - Plaintiff—Appellant. 

v. 

Ganpat — Defendant—Respondent. 

Appeal No. 696 of 1914 , decided on 
25 th November, 1915 , against the Appel¬ 
late Decree of Divnl. Judge, Chhattisgarh, 
dated 23 rd July, 1914 . 

Transfer of Property Act (4 of 18B2), S. 91 (b) 
— Mortgage suit — Assignee of mortgagor’s 
interest before passing of final decree is not 
entitled to redeem. 

A mortgage suit is deemed to be pending at 
any rate until a final decree is passed. 

An assignee of a mortgagor’s interest after 
a decree conditional for foreclosure is passed 
but before it is made final, is bound by the final 
decree, even though not impleaded in the pro¬ 
ceedings for obtaining that decree, and such 


assignee does not rank as a person entitled to 
redeem under S. 91 ( 3 ) 23 All. 331 and 29 All. 

76, foil. [H. 28, C. 2.] 

M. B. Dadabhoy - for Appellant. 

Judgment. I have heard the appellant’s 
learned Counsel on the additional ground 
he sought to argue, namely, that having 
acquired the mortgagor’s interest after 
decree conditional for foreclosure was passed 
but before that decree was made final, the 
appellant ranks as a person entitled to 
redeem under S. 91 (6), Transfer of Pro¬ 
perty Act. No authority is cited in support 
of this contention. On the other hand, it 
is no longer open to any sorb of doubt that 
a mortgage suit is pending, at any rate, till 
a final decree is passed, even if not till sale, 
takes place or possession is given. Ghunni 
Lai v. Abdul Ali Khan ( 1 ) is authority 
for the position that the assignee pendente 
lite is bound by the final decree, even if not 
made a party to the proceedings for obtain¬ 
ing that decree. That decision was followed 
by Banerji, J., in Parsotam v. Chheda ( 2 ), 
a case on all fours with the present, where 
it was held that the assignee could not 
after final decree bring a suit of his own to 
redeem. I agree with the view taken by 
Banerji, J., and consider it idle to contend 
that the rights of a mortgagee who has 
obtained a final decree for foreclosure and 
possession thereunder would not be adver¬ 
sely affected by success of a redemption suit 
subsequently brought against him. 

The appeal is not pressed on any of the 
grounds contained in the memorandum of 
appeal. It is accordingly dismissed with¬ 
out notice to the respondent. 

P.N./R.K. 

Appeal dismissed. 

(1) (1901) 23 All. 331. 

(2) (1907) 29 All. 76. 
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Drake-Brockman, J. C. 

Ahmadali —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Misc. Petn. No. 32 of 1914 , 
decided on 24 th December, 1914 , against 
the Order of Sessns. Judge. 

Criminal P. C. (5 of 1893), S. 344—Remand 
should not be ordered without recording some 
evidence to justify, belief that accused has 
committed non* bailable offence—After one 
remand direct evidence of guilt it necessary to 
refuse bail. 
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A remand to custody should not ordinarily be 
ordered under S. 344, without first recording some 
evidence, where such evidence is available, to 
show that good ground exists for believing the 
accused person to have committed a non-bail- 
able offence. L p - 2 9* C. -*3 

Where after one remand the accused is again 
brought up, some direct evidence of the guilt of 
the accused should be required to justify the 
refusal of bail and with each remand the neces¬ 
sity for producing such evidence increases. 

6 Mad. 69. foil. [P. 29, C. 2.] 

M. R Bobde—ior Applicant. 

Judgment. —The petitioner has been 
chalaned with four other persons for kid¬ 
napping a girl aged 14 years from lawful 
custody, a non*bailable offence punishable 
under S. 363 , Indian Penal Code. The 
first information was laid on the 9 th ultimo 
but only two persons, one unnamed, are 
therein said to have committed the crime. 
The petitioner was arrested on the 25 th 
ultimo, though this fact has improperly 
been omitted from the chalan. He was 
placed before the Magistrate on the 26 th 
idem along with three of his co-accused, 
but was at once remanded to Jail because 
one of the accused persons had not been 
arrested and was believed to have abscond¬ 
ed. On the 8tb current a further post¬ 
ponement to the 22nd current was ordered 
and now the case stands fixed for the 6th 
proximo. No evidence whatever has been 
recorded to show that a prima facie case 
exists against the petitioner, and his mother 
now puts in an affidavit complaining that 
she is in serious distress, as the petitioner 
is the only member of the family who 
earns anything for its support. The family 
is said to consist of the petitioner’s wife 
and two small children in addition to his 
mother, the petitioner being a bookbinder’s 
employee earning Rs. 15 per mensem. 

It does not appear that the Magistrate 
has been moved to grant bail. An applica¬ 
tion to the Sessions Judge has been rejected, 
partly on this ground and partly because 
the Judge bad other work to do before 
leaving his headquarters for the Christmas 
holidays and could not spare time to 
consider any applications. 

It is, I trust, unusual for a Sessions 
Judge to treat an application for bail with 
each scant consideration as has been meted 
out to the petitioners. The Magistrate’s 
order-sheet does not show that he was 
asked to release the petitioner on bail, but 
I jam told that he wa9 moved to do so and 
declined to grant the prayer. It ought to 
understood by all Magistrates that 


remands to oustody should not ordinarily 
be ordered under S. 344 , Criminal Proce¬ 
dure Code, without first recording some 
evidence, where such is already available, 
to show that good ground exists for believ¬ 
ing the accused person to have committed a 
non-bailable offeoce. The ordinary course 
is to examine a Police Officer to ascertain 
that the Police possess information, they 
believe to be trustworthy, that an offence 
has been committed and that the accused 
person was concerned in its commission. 
When after one remand the accused is 
again brought up, some direct evidence of 
the guilt of the accused should be required 
to justify the refusal of bail and with each 
remand the necessity for producing suchl 
evidence increases. This is the view| 
expressed by Turner, C. J., and Kernan, J. 
in Ponnusami Chetti v. Queen ( 1 ) and I 
agree with it. In the present case the 
petitioner has already been over four weeks 
under arrest and almost a fortnight more 
must elapse before the trial can begin. The 
Courts are now closed for the Christmas 
holidays and there may be difficulty in 
moving the trying Magistrate to pass an 
order in writing either granting or refusing 
bail. It further appears that innocent 
persons are suffering by reason of the 
petitioner’s incarceration. In these circum¬ 
stances I direct that the petitioner be 
released on furnishing a bond in Rs. 50 
with one surety in a like sum for his 
appearance before the trying Magistrate on 
the 6th proximo. The surety must be 
approved by the Magistrate deputed by the 
District Magistrate to deal with criminal 
cases and applications during the current 
holidays. 

P.N./R.K, 

Application allowed „ 

(1) (1883) 6 Mad. 69. 
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Stanyon, A. J. C. 

Narsing Das —Plaintiff—Appellant. 

v. 

Ratanlal —Defendant—Respondent. 

Second Appeal No. 453 of 1914 , decided 
on 26 th April, 1915 , against the Decree of 
Divnl. Judge, Nagpur, dated 14 th March, 
1914 . 

(a) Easements Act (S of 1882), S. 52—Scope. 

The transfer of a mill or factory and a license 
to use the site are two distinct rights. 

[P. 31, C. 1.] 
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(b) Easements Act (5 of 1882), S. 52—Mere 
license may be proved by oral evidence. 

The grant of a mere license need not be in 
writing and it may be proved by oral evidence. 
4 M. H. C. R. 98; 31 All. 612 ; Wood v. Lead- 
hitter, (1845) 13M.& W. 838 and Hewitt \. I sham, 
(1851) 7 Ex. 77, ref. to ; 1 N. L. R. 147, dist. 

[P. 31, C. 1.] 

(c) Easements Act (5 of 1882), S. 52—License 
coupled with void grant—License remains 
license*—Licensee is not trespasser. 

Where a license is coupled with an invalid 
grant of property, the grant exists independent¬ 
ly of the license. If the grant is void, the 
license, stripped of its accompaniment, remains 
a license. The licensee, in such an event, is 
not a trespasser and cannot acquire a title by 
adverse possession where the first entry was 
permissive. [P. 32, C. 1 & 2.] 

(d) Transfer of Property Act (4 of 1882), S. 54 
—Sale of oil mill. 

Qua re :—Whether the sale of an oil mill is the 
sale of chattels only or the sale of realty by rea¬ 
son of the buildings in and on which the machi¬ 
nery of the mill is fixed. Hewlins v. -ihtppatn' 
(1826) 7 D. & R. 783; Cocker v. Cowper , (1834) 
1 Cr. M. & R. 418; Aldin v. Latimer Clark, 
Mur head Co., (1894) 2 Ch. 437, ref. to. 

|P. 32, C. 1.] 

(e) Easements Act (5 of 1882), S. 60—License 
coupled with void grant is ordinarily revo¬ 
cable. 

A license is in its nature revocable, but a 
license coupled with a grant is irrevocable. 16 
Cal. 640, ref. to. [P. 32, C. 2.] 

A license coupled with a void grant is revoca¬ 
ble save (1) where the licensee entered into 
occupation and paid rent and (2) where the 
licensee, acting on the license, has executed a 
work of a permanent character and incurred 
expense in so doing. Walsh v. Lonsdale, (1852) 
2t Ch. D. 9 ; Lowe v. Adams, (1901) 2 Ch. 598 
and 8 All. 69, ref. to. CP* 32, C. 2.| 

• J. Mittra and V. R. Pandit —for Appel¬ 
lant. 

G. P. Dick and H, S. Gour —for Res¬ 
pondent. 

Judgment.—The material facta and 
allegations may be stated briefly for the 
purposes of this appeal. On the 25 th 
January, 1887 one Rekchand Mehta, who is 
now represented by the plaintiff, obtained 
from Government a 99 year lease over a 
plot of nazul land, area 1*90 acres, at 
Hinganghat in the Wardha District. This 
lease was obviously for building purposes, 
q,nd the lessee at once erected an oil mill on 
the site. On the 31 st December, 1888 the 
possession of the oil mill and site was 
transferred by Rekchand Mohta to a corpo¬ 
rate body calling itself the Hinganghat 
Mill Company, Limited. No document 
was executed embodying the terms of this 
transfer. 
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On the 25 th September, 1899 , the 
Hinganghat Mill Company resolved to sell 
the mill to Waman Narayen Joshi, the 
husband of the first defendant, and a 
conveyance in pursuance of this resolution 
was executed on the 7 th May, 1900 and 
duly registered (Exhibit D-ll). In antici¬ 
pation of this deed, Waman Narayen sold 
the mill on the 22 nd November, 1899 by a 
registered deed to Balchand, the father of 
the second delendant. This procedure was 
rendered practicable by the act of the Hin¬ 
ganghat Mill Company in delivering posses¬ 
sion of the mill and site to Waman Narayen, 
on the 4 th May, 1899 , in anticipation of 
the formalities necessary to effect a legal 
transfer being carried out. Waman Narayen 
paid Rs. 12,000 for the mill, and re-sold it 
to Balchand for the same sum It is worthy 
of notice that this was half the price paid 
in 1888 . 

On the 19 th October, 1909 , that is. some 
ten years after the Hinganghat Mill 
Company transferred possession of the mill 
and site to Waman Narayen, the plaintiff 
lodged the present suit for recovery of the 
site. The plaintiff is the son of Rekchand 
Mohta by birth, but was given in adoption 
10 Prayagdas, who was formerly a co¬ 
parcener with Rekchand Mohta in joint 
family estate. On a partition of that estate, 
the site now in dispute fell to the share of 
the plaintiff, who has thus become the legal 
representative of Rekchand Mohta in respect 
of the leasehold. Rekchand Mohta himself 
is said to be dead. Waman Narayen and 
Balchand, the successive purchasers of the 
oil mill, also died before the institution of 
the suit, and are represented respectively by 
Narmada Bai, widow of Waman, and 
Ratanlal, the minor son of Balchand, with 
Bana Bai, widow of Balchand, as guardian 
ad litem. •' 1 

The material allegation in the plaint is 
that on the 31 st December, 1888 —the year 
is given as 1889 in Exhibit P- 1 —Rekchand 
Mohta sold the mill only to the Hinganghat 
Mill Company for Rs. 23,325 and at the 
same time granted that Company a license 
to use the site for the purpose of working 
the mill, subject to the condition that 
if at any time the Company sold the mill, 
they would restore possession of the site to 
Reckchand Mohta. It is this agreement 
which the plaintiff seeks to enforce in the 
present suit. ? / 

The first Court gave the plaintiff a decree, 
but the lower Appellate Court has dismissed 
the suit upon an assumption that what 
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Rekohand gave was a lease of the site, and 
that no registered dooumenfc having been 
executed, it beoame illegal to prove the 
nature of the possession by the transferees, 
which was, therefore, presumably adverse 
and had extinguished Reckohand’s title and 
hence also that of the plaintiff in the site. 
The plaintiff has, therefore, made this 
second appeal. 

I am of opinion that the learned Divi¬ 
sional Judge has been led into a misappre¬ 
hension of the case by an argument which 
included in a single transaction, indivisible 
inlaw, both the mill and the site. The 
fallacy lies in the supposed indivisibility. 
No doubt the transfers of the mill and of 
possession over the site were simultaneous, 
but transfers of different rights in two 
properties may be simultaneous and yet 
distinct. The case for the plaintiff, clearly 
stated in the plaint, is that while the mill, 
which belonged to Rekchand Mohta absolu¬ 
tely, was sold to the Hinganghat Mill 
Company, a mere license to use the site, of 
which Rekchand was the lessee, was 
granted. Such a grant is quite practicable 
and is as well recognized in India as in 
England. It is defined thus in S. 52 , 
Indian Easements Act, 1882 :— 

“ Where one person grants to another, or to 
a definite number of other persons, a right to 
do, or continue to do, in or upon the immov¬ 
able property of the grantor, something which 
would, in the absence of such right, be unlaw¬ 
ful, and such right dees not amount to an 
easement or an interest in the property, the right 
is called a license.” 

In India, as in England, the express 
grant of a mere license need not be in 
writing: Krishna v. Bayappa Shan- 
bhaga ( 1 ) and Bhagwan Sakai v. Narsingh 
Sahai ( 2 ); S. 54 , Act V, 1882 ; Wood v. 
Leadbitter ( 3 ) and Hewitt v. Isham ( 4 ). 
Therefore the plaintiff in the present case is 
entitled to a consideration of the oral 
Evidence adduoed by him co prove the 
lalleged license. That consideration has 
been refused by the lower Appellate Court, 
on the erroneous assumption that the condi¬ 
tion for return of the land cannot legally be 
proved by suoh evidence. The case of 
.Narayan v. Jaszuant Singh ( 5 ), stated by 
the learned Divisional Judge to be 
<** exactly in point,” seems to me to 
have no application whatever to the pre- 


(1) (1868-69) 4 M. H. C. R. 98. 

(2) (1909) 31 All. 612 = 3 I. C. 615. 

(3) (184S) 13 M. & W. 838, 

(4) (1851) 21 L. J. (N.S.)Ex. 35. . 
<S) 1 * 905 ) * N. L. R. 147. 


sent case. The plaintiff does not wish to 
use an oral or unregistered lease to prove 
the quality of the possession held by the 
Hinganghat Mill Company and its transferee 
over the site. He asserts a mere license to 
oocupy the site, and the Court; must 
examine his evidence and decide whether or 
not that assertion is proved to be true. If 
the license is not proved, there is an end 
of the plaintiff’s case, which must be ad¬ 
judicated upon secundum allegata et 
probata . What has so far been done in the 
lower Appellate Court is to set up a case not 
put forward by the plaintiff, namely, that 
of an unregistered transfer of an interest in 
land, and then to knock it down with legal 
arguments. The plaintiff’s allegation as to 
the site is one of a license to occupy and 
use for a particular purpose subject to a 
specified condition. It may, in a given 
state of circumstances, have been equivalent 
to a transfer of the whole interest of 
Rekchand Mohta in the site, but S. 53 , 
Indian Easements . Act, 1882 , allows a 
license even to that extent: while a 
conditional and contingent revocation of 
it is recognized by S. 62 (c) of the same 
enactment. 

The pleaders and propagandists of 
“ adverse possession for 12 years ” are now 
many, but in the majority of cases insuffi¬ 
cient attention is given to the propaedeutics 
of that branch of the law, and titles all over 
the country are constantly endangered and 
sometimes unjustly destroyed by judicial 
decision. Presumption and rules of evidence 
are carried much too far, and upon artificial 
grounds Judges hold a possession to be 
adverse when they know it to be permis¬ 
sive Thus where B obtains the permission 
of A to go upon the land of A as a lessee 
for, say, 20 years, and no registered docu¬ 
ment is executed, the Courts are accustomed 
to presume that B’b possession is adverse 
because A cannot prove the terms of the 
lease nor the real quality of the possession. 
Why should the failure of B to get a title- 
deed, or, having got a title-deed, to have it 
registered, make him a trespasser any more 
than a licensee ? He has never asserted 
any adverse title. He admits that he 
went on the land with the permission 
of A ; and yet the Courts close their 
eyes to that permissive entry and treat 
it as an adverse entry because the law 
prevents proof of the terms of the lease. 
To my mind this is an erroneous 
extension of the principles of title by pres¬ 
cription, and makes the law unjust and 
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absurd. Though the law may, in certain 
cases, for excellent reasons, exclude oral 
evidence in favour of documents, and 
prevent the use of both kinds of evidence 
in support of the law relating to the re- 
gistration of documents, these provisions 
must not be carried beyond their proper 
limitations so as to perpetrate injustice. 
A rule, which prevents proof of the terms 
of an agreement, does not necessarily shut 
out proof of the fact that there was an 
agreement. Where B admittedly goes on 
the land of A under an agreement with A. 
the terms of which cannot be proved for 
want of writing or registration, the quality 
of B' s possession, namely, that it is per¬ 
missive of A, is a fact admitted, and there 
is no room for any presumption of an 
adverse possession. If B, for want of a 
lawful form of transfer, cannot prove his 
acquisition of any interest, he remains a 
mere licensee unless and until he sets up 
the position of a trespasser. 

In the present case, suppose that, upon 
a consideration of the oral evidence, the 
lower Appellate Court finds chat the plaint¬ 
iff has proved his allegation that the 
Hinganghat Mill Company were the 
grantees of a licensee to use and occupy the 
land ; certain further questions of law will 
then demand attention. 

We have seen that the express grant of 
a mere license need not be in writing. But 
where a license is coupled with a grant of 
immovable property or of an interest in 
immovable property of a kind for which 
writing and registration are compulsory, it 
is necessary to see the legal effect of a 
failure to write and register. In this case 
it seems to have been assumed in the lower 
Appellate Court that the license, being in¬ 
separable from the property or interest with 
which it is coupled, becomes itself incapable 
of proof. That is not the law. In such 
cases it is obvious that the grant of pro¬ 
perty must exist independently of the 
license, and where writing and registration 
are compulsory the grant, if unwritten and 
unregistered, would be void and the license, 
stripped of its accompaniment,would remain 
a mere license: Wood v. Leadbitter ( 3 ); and 
Hewitt v. Isham ( 4 ). In the present case 
Rekchand is said to have sold an oil mill. 
It is not necessary to decide whether that 
was a sale of chattels only, as argued by 
the appellant, or of realty as argued by the 
respondent by reason of the buildings in 
and on which the machinery of the mill 
I was fixed. Let it be supposed that the 


alleged license to occupy and use the site 
was in fact given and was coupled with the 
sale of immovable property for which a 
registered deed was required by law. The 
result is that the so-called sale became void 
and all that the Hinganghat Mill Company 
got in law was so much of the machinery 
as was movable, and mere license to occupy 
and use the site. Their failure to become 
vendees in law did not convert them from 
licensees of the site into trespassers 
thereon. This principle was recognized and 
acted on in Hew tin v. Shippam (6). The 
same doctrine was followed in Cocker v. 
Cow per ( 7 ), and recognized in the leading 
case of Wood v. Leadbitter ( 3 ) cited above. 
See also Aldin v. Latimer Clark , Muirhead 
& Co. (8). 

The decision in Wood v. Leadbitter ( 3 ), 
so far as it affirms on general principles that 
a mere license is, in its nature, revocable 
and that a license coupled with a grant is 
irrevocable, has not been questioned by 
subsequent English authorities and has 
been followed in India : Indian Easements 
Act, 1882 , S. 60 ; Prosonna Coomar Singha 
v. Ram Coomar Ghose ( 9 ). 

It is. however, to be observed that the 
general proposition, that a license coupled 
with a void grant remains nothing but a mere 
license and is accordingly revocable, must 
now be taken as subject to the reservation 
that a license under a void agreement made 
for valuable consideration, who has entered 
into occupation and paid rent, is in the same 
position in equity as if a valid grant had been 
made, and that his license cannot, therefore, 
be revoked at will: Walsh v. Lonsdale ( 10 ), 
and Lowe v. Adams ( 11 ). Further, a mere 
license is not revocable when the licensee. 
acting upon the license , has executed work 
of a permanent character and incurred ex¬ 
pense in so doing. This principle has re¬ 
ceived statutory and judicial recognition in 
India; Act V of 1882 , 8. 60 ; Land Mort¬ 
gage Bank of India v. Moti ( 12 ). 

In the present case, assuming that there 
was a lawful sale of an oil mill—the fact of 
the sale, so far as agreement between 
vendor and vendee and payment of price 
are concerned, is admitted by both parties — 
coupled with a license to occupy and use 

(6) (1826) 31 R. R. 757. 

(7) (1834) I Cr. M. & R. 418. 

(8) (1894) 2 Ch. 437. 

(9) (1889) 16 Cal. 640. 

(10) (1882) 21 Ch. D. 9. 

(11) (1901)2 Ch. 598. 

(12) (1886)8 All. 69 . 
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the site for the working of that mill, 
prima facia the lioense would be irrevo¬ 
cable while the site is required to work the 
mill. But if an express agreement is 
proved that the license was personal to the 
Hinganghat Mill Company and only per¬ 
mitted that Company and no one else to 
work the mill thereon, then on the transfer 
of the mill, the license beoame revocable 
unless, acting upon the license, the Company 
executed work of a permanent character 
and inourred expense in so doing. In that 
case it would be for the Court to decide 
the terms on which the license is to 
oontinue. 


It will now be necessary for the lower 
Appellate Court to try the appeal before it 
from a proper standpoint and decide :— 

(1) Whether Rekchand sold the oil mill 
to the Hinganghat Mill Company coupled 
with a license to occupy and use the site 
for the purpose of working the mill ; if so 

(2) Whether the license was expressly 
limited to the Hinganghat Mill Company, 
and made revocable on their transfer of the 
mill; if so. 

(3) Whether the Hinganghat Mill 
Company executed any works of a perma¬ 
nent character, and in doing so, if at all, 
whether the Company acted reasonably on 
the license. 


(4) If the works erected were not in 
reasonable pursuance of the license, whether 
the defendants are entitled to any com¬ 
pensation for them on revocation of the 
lioense by reason of any laches or acquies¬ 
cence on the part of the plaintiff or his pre¬ 
decessor. 

(6) If revocation of the license is refused, 
upon what terms should the defendants 
continue to occupy and use the site. 

These seem to be the main points requir¬ 
ing tn%e decided, as far as may be necessary, 
as the insult of the finding or findings on 
obe Or more of them. But I do not intend 
them to be exhaustive of what the lower 
Appellate Court may have to determine. 
The tttee le one, supposing the plaintiff is 
held to have proved the facts alleged by 
him, <* a profit a prtmdre, and the learned 
Divisional Judge must he quite sure of all 
’ the material facts before he proceeds to 
apply the law to them. 

The appeal is allowed, the decree of the 
lOWer Appellate Court is reversed and the 
MM is remanded to that Court for a 
deetsioh on the merits. The decision now 
set aside ban reasonably be described as one 
.Whi&fc proceeded on a preliminary point as 
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explained in Govind Rao v, Supajee (13). 
The appellant will, therefore, be given the 
usual refund certificate. Other costs here 
and hitherto will abide the result. 

P.N./R.K. 

Appeal allowed \ Case remanded. 
d 3 ) (1899) i 2 c. P. L. R. 45. 
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Stanvon, A. J. C. 
Bhioraf —Plaintiff — Appellant. 



Narayan —Defendant—Respondent. 

Second Appeal No. 274-B of 1913, decid¬ 
ed on 22nd August, 1914, against the 
Decree of Dist. Judge, Akola, dated 4th 
April, 1913. 

Registration— Object of—It is not necessary 
for registration that legal representative should 
be heir of deceased executant—It is sufficient 
if he has authority express or implied to admit 
execution. 


Registration is intended to be a contemporane¬ 
ous publication of a transaction as a guard 
against subsequent fraud and alteration. It is 
not in the least necessary for the purposes of 
registration that the legal representative should 
be the heir of the deceased executant. It is 
sufficient if he has authority, express or implied, 
to admit execution of the deed. [P. 34, C. 2.J 

Registration of a deed is something different 
from the validity thereof, and from the value of 
the title of the executant to the property affected 
by the deed. IP. 34. C. 1.) 

Documents are not registered against any 
person in the same way as a decree may be given 
against one person and not against another. 

[P. 34, C. 2.J 

T , the executant of a deed, lefc two children a 
boy and a girl, both under the guardianship of 
her husband. T having died before registration, 
her husband as guardian of the boy, erroneously 
believed to be the heir, admitted execution at 
the time of registration. The legal heir of T 
was the girl j 

Held , that the deed was duly presented by a 
person authorized to present it and the registra¬ 
tion was valid. [P. 35, C. 1.] 


F. W. Dillon —for Appellant. 

V» T. Deshmukh— for Respondent, 

Judgment. —In this case technicality 
has defeated justice in the Courts below 
because the law has been applied in a way 
opposed to common sense. The suit Wits 
brought to enforce a deed of mortgage, dated 
the 17th March, 1907, for Rs. 161 by one 
Must. Tulsi, the wife of Yado Teli,in 
favour of the plaintiff. Certain fields were 
mortgaged by this deed. The debt was 
payable with interest at 24 per oent. pet 
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annum on the 9th December, 1907. The 
deed was presented for registration by the 
plaintiff on the 16th July, 1907. Before 
this date the executant Must. Tulsi died, 
and, in response to a summons issued by the 
registering officer, her husband, Yado Teli, 
as guardian of his minor son Narayan, des¬ 
cribed as the heir of the deceased, appeared 
as her representative. He admitted execu¬ 
tion of the deed and the receipt of the full 
consideration stated in the deed. The 
registering officer also satisfied himself that 
Narain was a minor and the recognized heir 
of the deceased. Thereupon the document 
was registered and was accepted by every 
one concerned as duly registered. 

On the 25th March, 1912 the present suit 
was filed, and Rs. 322 were claimed as due 
on the bond. The defendant originally 
impleaded was the minor Narayan. His 
father and natural guardian is said to have 
disappeared, and his mother’s sister Gopi 
was put forward as his guardian, Sitaram, 
the husband of Gopi, professing to be on 
bad terms with her and, therefore, living 
apart from her. The absence of Yado opened 
the way for a denial of execution of and 
consideration for the bond. But before this 
it was urged that Must. Tulsi had, 
left a daughter Mathuri who was her heir, 
and Mathuri was added as a defendant. She 
is a minor, and Gopi appeared as her 
guardian also. Thus was Yado relieved of 
the necessity of facing his admissions and 
statements before the registering officer. 
The plea was now taken that Tulsi having 
inherited the fields in dispute from her 
father they became her absolute estate 
under the Bombay Sohool of Hindu Law, 
and would descend as her stridhan. There¬ 
fore, Mathuri and not Narayan was her 
heir, and there had been no valid registra¬ 
tion of the mortgage-deed. The preposterous 
quibble has actually succeeded in the 
Courts below, who have dismissed the suit 
on the ground that the bond, being in law 
unregistered, is inadmissible in evidence for 
the purpose of relief against the mortgaged 
property.- The plaintiff has appealed and, 
of course, the appeal must succeed. 

The lower Appellate Court describes the 
bond as an instrument that “ has not been 
registered as against Mathuri./’ The 
expression seems to involve some misap¬ 
prehension, Documents are not registered 
|against any person in the same . ^vay as a 
decree may be given against one person and 
not against another. Registration is intended 
to,be a ( :;contemporaneous publication of a 


transaction as a guard against subsequent 
fraud and alteration. Where an executant 
cannot, or does not, appear, at the 
registration, it is necessary that some one 
should appear for him. Such person is 
called the legal representative. It is not in 
the least necessary for the purposes of 
registration that such legal representative 
should be the heir of the deceased executant. 
It is sufficient if he has authority, express 
or implied, to admit execution of the deed. 
That alone is sufficient to justify registra¬ 
tion though an admission in respect of the 
consideration is usually added. Registration 
will be effected, even if consideration is 
denied, upon execution being admitted. 
When Tulsi died she left two little 
children, a boy Narayan and a girl Mathuri, 
both under the guardianship of her 
husband, Yado. This husband had full 
authority to admit, for the purpose of 
registration that Tulsi had executed the deed. 
He did so but at that time he and all others 
concerned were under the misapprehension 
that Narayan was the heir of Tulsi, so Yado 
acted as the guardian of Narayan. In fact 
and in law he was also at that time the 
guardian of Mathuri. The conjecture of 
the District Judge that Yado admitted 
everything on behalf of Narayan because he 
considered the payment of his own debts, 
included in the bond, a pious obligation on 
his son, and that he would have said some¬ 
thing else as the guardian of Mathuri, is a 
purely gratuitous assumption, crediting 
Yado with a knowledge of Hindu Law for 
which there is no justification. The ques¬ 
tion whether Tulsi had executed the deed 
was a question of fact as to which Yado had 
to tell the truth, and there is no reason to 
suppose that, having admitted execution for 
Narayan be would have denied it for 
Mathuri. It would indeed undermine the 
operation of the law of registration, and .upset 
titles for the benefit of dishonest persons, if 
deeds, registered on admissions of execution 
made by the accepted heirs and legal 
representatives of deceased executants, Jor 
the time being were to fall into the category 
of unregistered documents upon some other 
persons establishing better claims to the 
estates of such executants. Suppose Must. 
Tulsi had herself appeared and made the 
admissions that Yado did. Would Jibe 
registration of the deed have been any the 
less valid if some person, evicted her fppni 
the mortgaged property thereafter by .proving 
a better title ? It is dear that the regis¬ 
tration of a deed is something .different 

* - * i '• 
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from the validity thereof, and from the 
value of the title of the executant to the 
property affected by the deed. I hold that 
the admission of execution made by Yado 
was all sufficient for the purposes of regis¬ 
tration, and the validity thereof is not 
affected by his error that his minor son 
rather than his minor daughter, had inherit¬ 
ed the mortgaged estate. Assuming that 
the registering offioer erred in taking Yado’s 
admission of execution, quoad guardian of 
Narayan, instead of quoad guardian of 
Mathuri, that was only an error of procedure 
which would not invalidate the registration. 

I am fortified in the view I take by the deci¬ 
sion in Sah Mukhun Lai v. Sa/i Koondun 
Lall (1), Muhammad Ewaz v. Birj Lai (2); 
and Pakran v. Kunhammed { 3). The case of 
Mujib-un-nissa v. Abdur Rahim (4) is not 
an authority the other way. The document 
in that case was presented for registration 
by a person whose authority to present it 
as an agent of the executant, had ceased to 
exist by the death of his principal. Their 
Lordships of the Privy Council held that 
the power and jurisdiction of the registering 
offioer only arises when he is invoked by a 
person in direct relation to the document, 
and that requirement had not been complied 
with in the case before them. The regis¬ 
tration was, therefore, not merely irregular 
and valid, but illegal and a nullity. The 
Board expressly distinguished this case from 
their previous decision above quoted and in 
no way overruled the latter. In the present 
oase the deed was duly presented by a 
person authorized to present it, and the 
registering officer, having satisfied himself 
of its execution, registered it, as indeed he 
; was bound to do. 

The appeal is affirmed. The decree of the 
lower Appellate Court is reversed, and the 
•case is remanded for decision on the 
merits. J 'The appellant will be given the 
usual refund certificate. Other costs here 
and hitherto will follow the result. 
P.N./R.K, 

Appeal accevted ; Case remanded. 
. • _ 

(i) (187s) 24 W. R. 75 = 2 I. A. 210. 

<2) (1875-78) I All. -465 = 3 Suth. P. C. J. 438 
=4 I. A. 166 (P. C.). 

(3) (19°°) 23 Mad. 580. 

• (4) (1901) 23 All. 233 = 28 I. A. 15 (P.C.). 
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Stanyon, A. , 1 . 0 . 

Goverdhan —Plaintiff—Appellant. 

v. 

Maruti —Defendant—Respondent. 

Second Appeal No. S-B of 1915, decided 
on 3rd September, 1915, against the decree 
Addnl. Dist. Judge, Akola, dated 8th 
October, 1914. 

Tort—Joint tort-feasors—Trespasser letting 
land to another—Both are liable in damages. 

Where more persons than one are concerned in 
the commission of a wrong, the wronged person 
has his remedy against all or any one or more of 
them at his choice. Every wrong-doer is liable 
for the whole damage and it does not matter 
whether they acted as between themselves as 
equals or one of them as agent or lessee of 
another. 

Therefore, where a trespasser let the land 
trespassed upon to another person who culti¬ 
vated it and took the produce, both are liable for 
damages caused by the trespass. 6 C. L. R. 
357 and 11 I. C. 504, foil. [P. 36, C. 2.] 

M. B. Dadabhoy aud V. Bose -for Appel¬ 
lant. 

A. V. Zifijarde —for Respondent. 

Judgment- - The plaintiff alleges that he 
was wrongfully dispossessed of his field by 
defendant Pundalik, so that he was compel¬ 
led to sue him for recovery of possession. 
Pending that suit Pundalik let the field to 
defendant Maruti, who actually cultivated it 
and enjoyed the produce of it. Subsequently, 
the plaintiff got a decree for possession, and 
then brought the present suit againstjboth the 
defendants for damages. The first defendant 
Pundalik pleaded that he alone had culti¬ 
vated the land and taken its produce. The 
second defendant Maruti admitted that 
he had taken a registered lease of the land 
from Pundalik, but asserted that he had 
not gone on the field in pursuance thereof 
or cultivated the land. The plaintiff repli¬ 
cated that having taken the lease, Maruti 
was responsible in damages whether or hot 
he cultivated the area. The first Court 
foubd that the defendant Maruti had 
cultivated the land, and gave a decree for 
damages • agamst both the defendants as 
joint tort-leasors. Maruti appealed, and 
the lower Appellate Court, without any 
analysis of the evidence or legal finding on 
questions of fact, supposed the case to be 
governed by the decision in Dukaloo v. 
Dhularsing (1), and reversed the decree 
and dismissed the suit against Maruti. 


(1) (1891) 4 c. P. L. R. 187. 
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The judgment of Neill, J. C., in the case 
cited, is extremely brief; it enunciates a 
proposition without any discussion of the 
law applicable, is unsupported by any 
authority, and may have to be re-considered 
in a proper case. But it has co application 
whatever to the present case. There can 
be no source of error more fruitful than the 
practice of drawing analogies from rulings 
on the land laws of the Central Provinces 
for the decision of cases governed by the 
totally different land laws of Berar. A 
malguzar in the Central Provinces holds 
the proprietary interest in the tenancy lands 
of hi3 village, and it may be, as held by 
Neill, J. C., in the above case, that if he 
wrongfully ejects a tenant from his bolding 
and lets the same to another person, the 
tenant’s remedy for damages lies only 
against his landlord and not also against 
the person who actually cultivates the 
holding. The only reason given by the 
learned Judicial Commissioner for the 
view he took was that the landlord, though 
a wrong doer, was still the owner of the 
land, and the subsequent holder under him 
could not be regarded as a co-trespasser. 
That reason has no existence in the case 
before me. Here Pundalik [who is appa¬ 
rently a co-occupant with the plaintiff and 
Soneji (P. W. No. 1) of the same survey 
number, divided into three parts by metes 
and boundsj was a trespasser pure and 
simple upon the land of the plaintiff; 
and, if the defendant Maruti cultivat¬ 
ed the land pending that trespass, he 
became a joint tort-feasor. The law has 
been very clearly laid down both in 
England and in India. In Henderson v. 
Squire (2) and Doe v. Harlow (3), though 
the facts were converse to those of the 
present case, the question being whether the 
tenant was liable as well as his sub-tenant 
who actually held over beyond the term of 
the tenancy against the will of the lessor 
and despite notice to quit, the ratio 
decidendi seems to have been this that 
both the actual trespasser and he who 
assisted him to trespass were liable in 
damages. Applying these principles to this, 
case, supposing Maruti the “ sub-tres¬ 
passer ” to have actually cultivated the 
land, his liability for damages would be 
considered beyond question, and Pundalik 
would also be liable for having trespassed 


constructively through his sub-trespasser. 
The Indian cases are still clearer. In 
Mudun Mohan Singh v. Ram Dass 
Chuckerbutty (4) it was decided that where 
lands are wrongfully withheld from the 
rightful owner, not only the actual occupiers 
but also the person who had leased the 
lands to the actual occupiers, may be held 
to have committed a joint trespass and to 
be jointly liable for damages caused by 
such trespass. The case of Doe v. 
Harlow (3) was followed. Here again the 
liability of the actual occupier was accepted 
as beyond question. In Biresshur Dutt v. 
Baroda Prosad Ray (5) the rule expounded 
will be sufficiently evident from the follow¬ 
ing part of the plactium :— 

“ Where more persons than one are concerned 
in the commission of a wrong, the wronged 
person has his remedy against all or any one or 
more of them at his choice. Every wrong-doer is 
liable for the whole damage and it does not 
matter whether they acted as between themselves 
as equals or one of them as agent or lessee of 
another: 

“//*/</, therefore, that a trespasser is liable 
jointly with his lessees for the entire amount 
of mesne profits and not merely to the extent of 
rents realized by him from his lessees.” 

The law is thus clear that if Pundalik 
trespassed, as has now been found, and 
then let the land trespassed upon to Maruti 
who cultivated it and took the produce, 
both are liable for damages caused by the 
trespass, Maruti has denied the fact of 
the trespass. The first Court found against 
him. The lower Appellate Court assumed 
that finding to be correct in making an 
order for costs, but that cannot be a legal 
disposal of the issue. 

The appeal is allowed, the decree of the 
lower Appellate Court is reversed and the 
case is remanded to that Court for a fresh 
decision with advertence to the law as now 
laid down. There will be a refund of 
Court-fees, since the decision of the lower 
Appellate Court proceeded on a preliminary 
point. Other costs here and hitherto will 
follow the event. 

P.N./R.K. 

Appeal allowed; Case remanded ► 

(4) (1880) 6 C. L. R. 357. 

(5) (1911) ir I. C. 504. 


(2) (1869) 4 Q. B. 170=19 L. T. 601 = 17 
W. R. 519. 

( 3 ) (1840) 54 R. R, 523. 
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Drake-Brockman, J. C. 

Dinaji —Defendant—Appellant. 

v. 

Laxman —Plaintiff—Respondent. 

Second Appeal No. 470 of 1913, deoided 
on 24th November, 1914, against the Order 
of Divnl. Judge, Nagpur, dated 9th July, 
1913. 

Civil P. C. (5 of 1908), S. 152—Appeal. 

An appeal lies from an amended decree where 
the amendment has the effect of appreciably 
adding to the right of the decree-holder. 

[P. 38, C. 1.) 

H. S. Gour —for Appellant. 

S.K. Barlinge —for Respondent. 

Judgment. —This is an appeal from the 
decision of the Divisional Judge, Nagpur 
Division, declining to interfere in appeal 
with an order for amendment of a decree 
passed by the junior Subordinate Judge, 
W&rdha. 

The decree in question was passed on the 
27fch October, 1910. The facts leading up 
to that decree were stated by me in the 
order, dated fche30th April, 1912, disposing 
of Oivil Revision No. 70 of 1911, the 
parties to which were Must. Lalita, widow 
of Ramohandra, as applicant and Laxman 
Rao, the present non-applicant. A brief 
resume will suffice for present purposes. 

Laxman Rao sued Ramachandra and 
Dinaji and their father, Sheoram, on a bond 
which was executed during Dinaji’s minority 
by Ramachandra and by Sheoram for him¬ 
self and Dinaji. Ramachandra died between 
the 18th June, 1910 and the 8th Septem¬ 
ber following, and on the latter date 
Sheoram and Dinaji were substituted for 
him on the strength of being his legal 
representatives. Eventually Laxman Rao’s 
claim was allowed in full. The decree 
aforesaid was then drawn up. It shows 
Dinaji and Sheoram as the sole defendants, 
without making any reference to the fact 
that either had been joined as legal repre¬ 
sentative of Ramachandra. Sheoram was 
directed to pay the sum found due on the 
bond with interest and costs, and the 
plaintiff was also authorised to realise the 
amount “ from the joint property with the 
defendant Dinaji ” The decree closed with 
j$ direction in the following terms ; — 

t This above amount will be recovered as far 
■a possible from the property attached before 
judgment.” 


The property thus mentioned consists of 
a 5-annas 4-pies share in khel A 01 Mama 
Dighi with a house, kotha and trees. 

On the 23rd December, 1910. a pos¬ 
thumous son was born of Ramchandra’s 
widow, Lalita, and three months later 
Dinaji filed on this infant’s behalf an objec¬ 
tion to the continued attachment of Ram¬ 
chandra’s share (one half) in the aforesaid 
property, which is admittedly not “ances¬ 
tral ”, having come to Ramchandra and 
Dinaji by gift from their maternal grand¬ 
mother, Sattu. The Subordinate Judge 
declined to release what had been Ram¬ 
chandra’s share, on the ground that the 
decree made all his assets liable. In revision 
I held that the decree contained no words 
justifying execution against Ramchandra’s 
separate estate and directed release of a 
2-annas 8 pies share in khel A of Mauza 
Dighi. 

Laxman Rao then moved the Subordinate 
Judge to amend both judgment and decree 
by adding a declaration that; Ramchandra’s 
estate is liable to satisfy the plaintiff's claim 
and that Sheoram and Dinaii are bound as 
Ramchandra’s legal representatives to pay 
the sum due to the extent of Ramchandra’s 
assets in their hands. This application was 
dealt with by the successor of the Subordi¬ 
nate Judge who passed the decree and in 
the end was granted, the following words 
being added to the decree as well as to the 
judgment:— 

” The defendants shall also be liable to pay 
this amount from the assets of the deceased 
Ramchandra in their hands.” 

Sheoram and Dinaji appealed from this 
order for amendment. In the memorandum 
of appeal the claim is described as “ appeal 
against the amendment of the decree.’’ The 
Court-fee paid is Rs. 10, and no copy of the 
original judgment was filed with the memo¬ 
randum of appeal, nor was the Court moved 
to dispense therewith. The learned Divi¬ 
sional Judge admitted the appeal provision¬ 
ally and at the hearing intimated that if an 
appeal lay. Court-fee should be paid on the 
whole sum made payable by the decree. 
The appellant’s Counsel who represents 
them here also declined to pay any addi¬ 
tional Court-fee. The appeal was then 
dismissed on two grounds, namely : — 

(1) an order amending a decree is an 
adjudication separate from the decree itself 
and is not appealable ; 

(2) the appeal could not be regarded as 
one from the original decree, inasmuch as 
no copy of the original judgment was filed, 
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the Court-fee paid was insufficient and the 
Court was not in fact asked so to treat the 
appeal. 

In second appeal the main contention is 
that the appeal to the Divisional Judge 
should have been treated as one from the 
amended decree. For the proposition that 
an appeal lies from an amended decree the 
authority of Visvanathan Chetti v. Rama - 
nathan Chetti (1) is cited. The view there 
taken seems to be that inasmuch as an 
amended decree is itself a decree, an appeal 
lies therefrom under S. 96, Civil Procedure 
Code. The learned Judges (Shephard and 
Bhashyam Ayyangar, JJ.) referred to Nanda 
Rai v. Raqhunandan Singh (2) as authority 
for the opposite view and remarked that 
there Mr. Justice Mahmood overlooked the 
possibility of an appeal against the amended 
decree and for that reason came to the con¬ 
clusion that revision, not appeal, was the 
only remedy available. Now the Allahabad 
case cited contains no reference to amend¬ 
ment of a decree, and I can only suppose 
that the one really dealt with was Raghu- 
nath Das v. Raj Kumar (3), in which 
Oldfield and Mahmood, JJ., differed and 
the Full Court later [Raghunath Das v. 
Raj Kumar (4)] on appeal under S. 10 of 
the Letters Patent for the High Court, 
North-Western Provinces, concurred with 
Mahmood, J. A precisely similar pair of 
decisions will be found in Surta v. 
Ganga (5) and Surta v. Gang a (6). 

The only reported decision I have been 
able to find which expressly negatives a right 
to appeal from the amended decree, as dis¬ 
tinguished from the order of amendment, is 
Hasan Shah v. Sheo Prasad (7). There the 
decree as originally drawn did not expressly 
allow interest during the pendency of the 
suit and after decree till satisfaction, though 
the plaint asked for such interest. The 
Court of first instance cut down by more 
than half the claim for principal and 
interest calculated to the date of suit and 
its decree ordered payment of that reduced, 
sum but dismissed “ the rest of the claim.” 
The decree-holder obtained an amendment 
which ordered payment of interest from date 
of suit till satisfaction. The learned Judges 
(Tyrrell and Blair, JJ.) said : 

(1) (1901) 24 Mad. 646. 

(2) (1885) 7 A1 b 282. 

( 3 ) (1885)7 All. 276. 

(4) (1885)7 All. 876 (F.B.). 

( 5 ) (1885) 7 All. 411. 

(6) (1885) 7 All. 875 (F.B.). 

( 7 ) (1893) 15 All. 121. 


“ We are constrained to hold that this order 
is open to revision and not to hold that the 
petitioner had his remedy by way of appeal from 
the amended decree. The Full Hench ruling in 
Raghunath Das v. Raj Kumar ( 4) is authorita¬ 
tive on this point.” 

On the other hand in Menat Ali v. 
Arudar Ali (8) Ghose and Parkiter, JJ., 
remarked : 

14 Our attention has, however, been called to 
certain cases, in which it has been held that an 
appeal does not lie against an order under 
S. 206, Civil Procedure Code, 1882. No doubt, 
such an order, not being an order specified in 
S. 588 of the Code, is not appealable, but it 
does not follow from this that an appeal does 
not lie against the decree as amended. That 
would be a new decree in the suit, and as such 
would, we are disposed to think, be appeal- 
able.” 

And in Amar Chandra Kundu v. Asad 
Ali Khan (9) Ghose and Pratt, JJ., went 
so far as to hold that where obvious clerical 
errors in a decree were corrected, the period 
of limitation for appealing should be 
reckoned from the date when the correct 
decree was prepared. For my part I find 
great difficulty in understanding why the 
addition of a clause to both judgment and 
decree which has the effect of appreciably 
adding to the rights of the decree holder, 
should not be treated as reviving the right 
to appeal from a decree which, apart from 
the amendment, a judgment-debtor was-, 
willing to accept. 

The decision of Mahmood, J., in Raghur 
nath Das v. Raj Kumar (3) is based to 
some extent on the fact that the Code of 
1882, in the proviso to the third paragraph 
of its 206th section, required reasonable 
notice of the proposed amendment to be 
given to the parties or their Pleaders. No 
such provision appears in S. 152 of the 
present Code. The learned Judge also 
remarked as follows: 

44 If we were to hold that this order (of 
amendment) was not a separate adjudication, 
we should be deciding in effect that after 
several years had passed, and after the time 
provided for an appeal had long come to an end,, 
the Court might take up its decree and so 
amend it as to seriously affect the rights of the 
parties whom it concerned.” 

This result, however, would occur as 
Well in a case where under the 2nd para¬ 
graph of S. 5, Indian Limitation Act, delay 
in appealing is excused, and it is difficult 
to imagine a stronger ground for not pre¬ 
ferring an appeal than the fact that as 
originally framed, the decree is not 

(8) (1905) 9 C. W. N. 605. 

( 9 ) (i 9 °S) 32 Cal. 908. 
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objeofced to by the party who later feels his 
interests prejudiced by an amendment. 

The respondent’s learned Pleader con¬ 
tends that the appeal preferred to the 
Divisional Judge was in fact one from the 
order of amendment and not one from the 
amended deoree. The circumstance that 
the appellants did not file copy of 
the judgment delivered on the 27th 
Ootober, 1910 or ask the Divisional 
Judge to dispense with it, supports this 
contention. On the other land, a copy of 
the entire deoree of that date with the 
amendment complained of was put in and a 
Court-fee of Rs. 10 paid, although a fee of 
eight annas would have sufficed under 
Article 11, Schedule II of the Court Fees 
Aot, had the intention been to appeal from 
a mere order not having the force of a 
deoree. That the order of amendment per se 
could not be regarded as having the force of 
a decree is, I think, clear from the terms of 
S. 152, Civil Procedure Code, under which 
the Subordinate Judge professed to act: 
his view was that his predecessor had 
accidentally omitted to include the clause 
which the present appellants now object to. 
I would also observe that in the third 
ground of the memorandum of appeal the 
appellants contended that they are not in 
fact the legal representatives of the deceased 
Ramchandra, a point which raises a 
question beyond the technical one whether 
on the admitted facts S. 152, Civil Proce¬ 
dure Code, admits of the amendment 
prayed for being made. 

X hold that the appeal to the Divisional 
Judge should be regarded as made from the 
decree of the 27th October, 1910 in its 
amended form and that such an appeal lies. 
The case is now remanded to the lower 
Appellate Court with directions to re admit 
the appeal under its original number in the 
register and to determine it afresh on the 
merits. A refund of the Court-fee paid here 
will be granted: other costs will be costs in 
the cause. 

If the Divisional Judge still considers 
that additional Court-fee ought to be paid, 
he should record his reasons for so thinking 
and give the appellants time to make good 
the deficiency. 

P.N./R.K. 

Appeal allowed ; Case remanded. 

* 9 * 
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Batten, A. J. C. 

Jagritdas —Decree-bolder— Appellant, 

v. 

Bhagisao —Jud gment- debtor— Respond¬ 
ent. 

Second Appeal No. 644-A of 1913, decid¬ 
ed on 22nd October, 1 914, against the Order 
of Dist. Judge, Raipur, dated 18 th 
August, 1913. 

Hindu Law— Joint family — Money decree 
against one member—His interest not attached 
during his life*time—Property in the hands of 
survivor is not liable. 

The property of a joint family is not liable for 
the debt of a deceased member where the debt is 
a simple unsecured debt, unless a charge has 
been created by the attachment of the debtor's 
interest during his life-time. [P. 40, C. 2.] 

Where, therefore. J obtained a money decree 
against N and applied for attachment of N' s 
interest in the family property and also for rate¬ 
able distribution’between him and another-decree- 
holder on whose application N’s interest had 
already been attached, and the Court transferred 
the execution of both decrees to the Collector, 
but while the proceedings were pending before 
that officer, N died and J applied that /Vs father, 
B, should be substituted as his representative in 
the execution proceedings : 

He\d, that as no steps had been taken to en¬ 
force the debt in the life-time of N, his interest 
in the property survived on his death to his 
father and could not be reached by the creditor 
as assets in his hands. |P. 41, C. i.J 

G. L. Subhedar —for Appellant. 

F. W. Dillon —for Respondent. 

Judgment.—In Suit No. 393 of 1911 
in the Court of the Munsif, Dhamtari, the 
appellant Jagritdas got a simple money 
decree for Rs. 463-3-6 against Nandusao, 
son of Bhagisao. On the 11th March, 
1912 the decree-holder applied for execu¬ 
tion. In the 10th column of his applica¬ 
tion of which the heading is, “ Mode in 
which the assistance of the Court is requir¬ 
ed,” the prayer runs as follows : 

“Warrant of attachment may be issued for 
principal and costs, total Rs. 463-3-6, together 
with execution costs, of a 5-anna 4-pie share of 
Mouza Batrel, Tahsil Dhamtari, with all rights, 
which share has already been attached by 
Nanhulal Tiwari in execution of his decree, 
dated 31st August, 1910, in Civil Suit No. 388 of 
1910, against Nandusao; this claim may be 
included and proceedings started.” 

It is urged on behalf of the appellant, 
and it is undoubtedly the case, that the 
decree-holder was asking for two reliefs, 
_the first being that the judgment-debtor’s 
property should be attached in the manner 
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provided by 0. 21, R. 54 of the 1st Sche¬ 
dule of the Civil Procedure Code, viz., by 
the issue of a prohibitory order to the 
judgment-debtor and others, and the 
second being that the assets realised in 
execution should be rateably distributed 
between the applicant and the decree- 
holder in Suit No. 388 of 1910, on whose 
application the property had already been 
attached. At the hearing of the 25th 
March, 1912 the Munsif passed the fol¬ 
lowing order, in the presence of the decree- 
holder’s agent: 

“The property attached in Civil Suit No. 388 
of 1910 is a share in the village, so the Case 
No. 388 of 1910 is to be sent to the Collector. 
Decree-holder shall get out of the proceeds of 
the sale the amount in proportion to the amount 
of this decree along with decree-holder in Civil 
Suit No. 388 of igio.Send this case to Collector 
along with Case No. 388 of 1910.“ 

On the 13th April, 1912 the papers were 
sent to the Collector in accordance with 
S. 68 of the Civil Procedure Code. 

It is evident that the Munsif took action, 
under S. 73 of Civil Procedure Code, on 
the second prayer only, but took no action 
on the first prayer for attachment. 

Nandusao died while the proceedings 
were pending before the Collector, and the 
deoree-holder applied that his father, 
Bhagisao, should be substituted as his 
representative in the execution proceedings, 
in order that further steps might be taken 
against the property which was now in the 
hands of the father. 

It has, throughout the proceedings, been 
the common ground of both parties that 
Nandusao and Bhagisao were members of a 
joint Hindu family. The learned Munsif, 
who was not the 'same officer who passed 
the order of the 25th March, 1912, ordered 
that Bhagisao should be substituted in 
place of the late Nandusao for the purpose 
of the execution proceeding pending in the 
Court of the Collector, “though he was not 
Nandusao’s heir or legal representative. ” 
His reason are given in the following 
passage : 

“Following the view taken by the Hon’ble 
Judges of the Calcutta High Court in the case of 
Peary Lai Singh v. Chandi Char an Singh (1) 
I come to the conclusion that the non-applicant 
can be brought on the record before the Col¬ 
lector for the sale of the property underattach¬ 
ment, as the said property was attached in the 
life-time of Nandu who had a share in it as a 
member of the joint Hindu family, and, there¬ 
fore, the decree-holder has a charge upon it for 
the satisfaction of the sum due on the decree in 
question.” 


On Bhagisao’s appealing, the learned 
District Judge remarked : 

“ The share in Mouza Batrel of which the 
respondent sought attachment was not as a 
matter of fact attached. The record of the 
execution proceedings on the respondent’s 
application for attachment of the share leaves 
no doubt on the point.” 

He applied the law as laid down in 
Bithal Das v. Nand Kishore (2), held that 
the respondent had no remedy in respect of 
his decretal debt and set aside the order of 
the Munsif. Against the District Judge’s 
order the decree*holder appeals to this Court. 
The learned Counsel for the decree-holder 
admits that if the property was attached in 
the life-time of Nandusao the order of the 
Munsif was correct, while the learned 
Counsel for the appellant admits that if no 
steps had been taken to enforce the debt in 
the life-time of Nandusao, his interest in 
the property would survive on his death to 
his father, so that it cannot be reached by 
the creditor as assets in his hands. The 
only question before this Court is whether 
the execution proceedings had gone so far 
in the life-time of Nandusao as to constitute, 
in favour of the judgment-creditor, a valid 
charge upon the joint estate to the extent 
of the undivided interest of the deceased. 

That the admissions of the learned 
Counsel contain a correct view of the law is 
undoubted. In Bamprasad v. Deakaran (3), 
Stevens, O.J.C., quoting among other cases 
the Privy Council ruling in Suraj Bunsi 
Koer v. Sheo Persad Singh (4), said: 

“ It appears to me that none of these rulings 
go the length of laying down that where a charge 
has been created by a member of an undivided 
Hindu family during his life-time for the pay¬ 
ment of a debt, the property of the family is 
not liable for that debt after his death, though 
they are authority for the proposition that the 
family property is not so liable where the debt 
is a simple unsecured debt, unless a charge has 
been created by attachment of the debtor’s 
interest during his life time." 

In Bithal Das v. Nand Kishore (2), 
Strachey, C. J., also applied the above-cited 
Privy Council ruling and held : 

“ That in the absence of any attachment the 
undivided share of the judgment-debtor passes 
on his death to his co parceners by survivorship, 
and thenceforth there is nothing which can be 
regarded as assets of the judgment-debtor in the 
hands of his legal representatives against which 
execution could be enforced. The creditor’s 
loss of remedy, in other words, is the necessary 
result of the principle of survivorship, as distin¬ 
guished from succession, applicable under the 
Hindu Law to a joint Hindu family.” 


(2) (1901) 23 All. 106. 

( 3 ) (1893) 6 C. P. L.R. 6. 

(4) (i8£o) 5 Cal. 148 = 6 I. A. 88 (P.C.). 


<i) (1907) s C. L. J. 80. 
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. ,, flJha same view was taken in the case < 
•cited by the learned Munsif. The principle i 
•of Hindu Law is thus stated by Mayne 
.(Hindu Law and Usage, 8th Edition, 
paragraph 331): t 

*‘ The result is that if the deceased debtor is 
.an ordinary co-parcener, who has left neither 
separate nor self-acquired property, the creditor, 
who has not attached his share before his death, 
is absolutely without a remedy.” 

It is argued on behalf of the appellant 
decree-holder that the decree-holder applied 
for attachment and that the aotion of the 
Munsif in sending the case for execution to 
the Collector involved a granting of the 
prayer for attachment. As to this, I 
•consider that the view taken by the learned 
District Judge is correct. For aotion to be 
taken under S. 73, Civil Procedure Code, it 
is not necessary for there to have been an 
actual attachment, all that is essential is 
•that there should have been an application 
,for execution. If Nandusao had not died, 
the decree-holder would have been entitled 
•to a rateable share of the results of the 
.attachment made at the instance of the 
•decree-holder in Suit No. 388 of 1910, a 
-relief, it may be noted, to which he would 
have been entitled under the provisions of 
the 3rd Schedule of the Civil Procedure 
•Code even if he had made his application 
for rateable distribution to the Collector for 
the first time. The decree-holder did not 
•contemplate Nandusao’s death, and hence 
•failed to press his execution application. 
In so tar as it was an application for 
attachment, he was satisfied with the order 
passed under S. 73. But Nandusao did 
die, and the creditor has lost his remedy. 
All the rulings cited show that for the 
creditor to have a claim against the 
debtor’s share of the joint family property, 
execution proceedings must have gone as 
far as .actual attachment of his undivided 
share in the family property. Nothing 
short of attachment will suffice. In Peary 
Lai Singh v. Chandi Char an Singh (1) 
the underlying principle was enunciated, 
that property under attachment must be 
•considered as in the custody of the law : an 
attachment does not abate on the death of 
the judgment-debtor, and his death does not 
.render it necessary for the decree-holder 
•to take any steps to keep in force an attach¬ 
ment made in the life-time of the judgment- 
•debtor; as the property is in the custody of 
the law, it is only reasonable to hold that 
: ;j* persons who claim to take it, should first 
satisfy the demand for the ultimate s&tisfac- 
i -tion of which it has been seized by the 


Court at the instance of the judgmenb- 
oreditor. 

In this case there was no attachment at 

the instance of the appellant, and the appeal 

is dismissed with costs. 

P.N./R.K. , . . , 

Appeal dismissed. 
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Prideaux, Offg. A. J. C. 

Ganpatsao and others— Defendants. 

v. 

Pandurang - Respondent. 

Appeal No. 586 of 19X4, decided on 29th 
October, 1915, against the Appellate Decree 
of Dist. Judge, Nagpur, dated 29th April, 

1914. ,, , - 

C. P. Tenancy Act (1898)—Landlord in village 
having more than one landlord denotes whole 
body of landlords—One landlord cannot act to 
detriment of others without their consent. 

The expression ” landlord” in the Tenancy 
Act denotes in .a village with more than one 
proprietor the whole body of landlords, and any¬ 
thing that a landlord is required or authorized to 
do under the Tenancy Act must be done by the 
whole proprietary body or by an agent acting in 

their behalf, 13 C. P. L. R. 113, foil. 

IP. 42, C. 2.] 

Where, therefore, there are 2 lambardars in a 

village, one of them cannot by his consent alone 

validate a mortgage so as to make it binding on 

the whole body of proprietors, unless there is an 

express or implied agreement between them to 

the contrary, 11 C. P. L. K. 144. f °H- 

[P. 43, C. 2.j 

The law giving a lambardar power to act foi 
the proprietary body is for the protection of third 
parties and not for that of the lambardar so far 
as his interests are antagonistic to that of his 
co-sharer. fR* 43 i U. M 

Where, therefore, a lambardar giving his con¬ 
sent to any alienation in the village happens to 
be the alienee, he cannot reap the advantage 
arising from the exercise of his powers as lam¬ 
bardar to the disadvantage or detriment of his 
co-proprietors and take a valid mortgage of land 
held by a tenant even to the extent of his own 
share in the undivided mahal without the con¬ 
sent of his co-proprietors. [P. 43 . C. l.j 

A. C. Roy and N. K. Vaidya —for 

Appellant. 

J. Mitra , B. K. Bose and M. B. Kink- 
hede —for Respondent. 

Judgment. —Fields Nos. 44, 45 and 52 
of Kajali were held by Raghoo Tell as an 
ordinary tenant. He mortgaged them on 
the 14th April, 1896 to the second defend¬ 
ant, the transaction really being arranged by 
defendant No. 1, the father of defendant 
No. 2. The village &t that time was not 
divided, and the malguzars were Ram- 
chandra Jairam, owner of a 12-anna share, 
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and defendant No. 1 and his sons, who 
owned the remaining 4 annas. After 
Ramchandra’s death his successors by deed, 
dated the 14th May, 1910, sold the 12-anna 
share to the present plaintiff. The second 
defendant sued Raghoo upon the mortgage 
and obtained a conditional decree for fore¬ 
closure on the 9th October, 1905. It was 
made absolute on the 28th June, 1906, and 
possession taken under it on the 13th May, 
1907. In 1897 the village was partitioned 
and made into two puttis , the fields in suit 
coming in Ramchandra’s putti. Plaintiff 
states that the mortgage-deed was not con¬ 
sented to by Ramchandra Jairam, that it is 
invalid and inoperative, that the tenancy 
right of Raghoo being extinguished by the 
mortgage-decree, he is entitled to possession 
as defendants are trespassers. Defendants 
pleaded that at the time of the partition in 
1897 an arrangement was arrived at between 
the two malguzars that any incumbrance on 
the holding of any tenant allotted to the 
putti of the one should not be objected to 
as long as the mortgage was in favour 
of the other co-sharer, and that among 
others he consented to the mortgage of 1896 
by Raghoo. They further pleaded that 
as defendant No. 1 was the lambardar , 
his consent validated the mortgage or at 
least did so to the extent of his share in the 
village, namely, 4 annas. The first Court 
found Ramchandra’s consent and dismissed 
the suit. On appeal the learned District 
Judge, Nagpur, has come to the conclusion 
that defendant has failed to establish the 
consent alleged, and as to the second plea 
held that as Ramachandra Jairam and the 
first defendant were both lambardar at the 
time, no transfer could be valid unless both 
agreed to it, and as the mortgage was not 
consented to by Ramchandra it was void 
as against the plaintiff. Plaintiff’s claim 
was decreed and against that decree the 
present second appeal has been filed. 
Grounds three, four and six are abandoned, 
and the fifth ground can be ignored. There 
remain for decision grounds one and two. 
Accepting the finding of fact that Rama- 
chandra’s consent was never obtained to the 
mortgage as correct, the learned Pleader 
for the appellant argues that as at the time 
there were two lambardars to the village the 
consent of one was sufficient consent. It 
is stated that there is nothing to show 
that the duties and liabilities of each 
were separate or circumscribed and it must 
be presumed that the powers of each were 
concurrent and co-extensive, that each 


represented the whole proprietary body and 
the consent of one was sufficient to bind 
that body. It is admitted that if the transac¬ 
tion was a valid mortgage before the parti¬ 
tion, it is valid afterwards, its validity not 
being affected by the fact of the fields 
falling into another co-sharer’s putti. It is 
further contended that if defendant No. 2’s- 
consent is not sufficient to validate the? 
whole mortgage it must validate a one-fourth 
of it, that being his proprietary interest in 
the lands covered by it. 

The contentions thus raise three questions^ 
for decision:— 

(1) Whether when there are two lambar- 
dars in a village, one can by his consent 
alone validate a mortgage so as to make it 
binding on the whole body of proprietors. 

(2) When the person giving the consent 
happens to be the mortgagee or alienee, can 
he reap the advantage arising from the- 
exercise of his powers as lambardar to the- 
disadvantage or detriment of the other 
co-proprietors ? and 

(3) When the person consenting happens 

to be one of the two persons whose consent 
is necessary to ^validate the transaction, 
can he split if up and make it valid to the- 
extent of his share ? 1 

. regards the jirst question the position i 
is well-established that the expression l 
landlord ” in the Tenancy Act denotes in i 
a village with more than one proprietor the i 
whole body of landlords. It is laid down ; 
that a lambardar is by village custom and 
tacit understanding between the proprietors' 
not only their agent in relation to Govern- \ 
ment as provided in the Land Revenue- 
Code but also in their relation to tenants, j 
Both are questions of agency, in one case- 
following from a Statute and in the other 1 
from an implied contract. The rulings are- 
to the effect that in an ordinary village, 
unless the contrary is established, the^ 
lambardar is regarded as the representa¬ 
tive of the whole proprietary body with 
regard to tenants. But where there happen 
to be two Lambardars , where is the- 
authority for saying that one can act in¬ 
dependently of the other within the mean¬ 
ing of the word “ landlord ’’ as defined* 

in the Tenancy Act ? 

Landlord is defined as a person from 
whom the tenant holds land or to whom he- 
is liable to pay the rent. Unless there was- 
an understanding between the two, both 
would be the persons to let out village lands- 
and realize rent for lands so let. Nothing-, 
has been pleaded here that by express or 
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implied contract or o greement it was settled 
that one of the two could alone create 
tenancies in their joint property without 
the oonsent of the other or even in opposi¬ 
tion to his wishes. Under the Tenancy 
Aot that power resides in all the proprietors, 
and until that power is lost or abrogated it 
continues to reside in the person it origin¬ 
ally resided in under the Statute. 
ArguiDg from these general princi¬ 

ples, an exception to the ordinary 
rule is where a lambardar as represent¬ 
ing all the proprietors is empower¬ 
ed to aot for them. The reason for this 
exception did not exist in the present case, 
for both proprietors were lambardars , and 
the presumption is that in matters affecting 
the proprietary body both had to work 
conjointly, acts done on behalf of the 
proprietary body requiring the conseut of 
both lambardars. If they could not agree, 
the remedy lay in partition which has taken 
place here. His customary right cannot be 
taken from the lambardar , and Ram- 
chandra’s consent to the mortgage was 
essential. As to the second point, if the 
mortgagee had been a stranger, that third 
party might have raised this plea, but I 
do not think the consenting lambardar 
can raise it. Supposing there was only 
one lambardar he would be an agent and 
nothing more, the whole body of proprie¬ 
tors being the principals. The ordinary 
rule governing the relations of principal 
and agent is that no agent by his act as an 
agent acquires any right prejudicial to the 
rights of his principal. He is bound to 
share with his principal any benefit so 
acquired. So that in the case of a third 
party acting on the faith of the agency, 
the co-sharers who have created or agreed 
to that ageacy would be estopped, by the 
ordinary principle of estoppel, from disput¬ 
ing their agent’s action so as to prejudice 
the rights of a third person, yet this 
principle cannot apply in the case of the 
agent himself; he mu3t consult his principal 
before he does anything that may tend to 
that principal’s prejudice. In a case like 
the present he must go and say, I am 
going to take a mortgage, do you consent 
to it ? Under no equitable principle can it 
be held that his own consent was sufficient 
to validate the mortgage. The law giving 
4 the lambardar power to act for the pro- 
| prietary body is for the protection of third 
parties and not for that of the lambardar 
oifar/as* his interests are antagonistic to 

. th&t of hiuoo-sharers. 


It is unnecessary to discuss the third 
point, for it is settled law that one of 
two or more proprietors in an undivided 
mahal cannot take a valid mortgage of 
land held by a tenant even to the extent 
of his own share in the mahal without 
the consent of the co-proprietors : B/iag- 
chand v. Bijaram (1). And anything the 
landlord is required or authorized to do 
under the Tenancy Aot must be done by 
the whole proprietary body or by an agent 
acting in their behalf: Gopal Ramkrishna 
v. Govind Pandnrang Rangi (2). 

The appeal fails and is dismissed with 
costs. Appellants will pay respondent’s costs. 
P. N./R. K. 

Appeal dismissed. 

(i) (1898) 11 C. P. L. R. 144. 

{2) (1900) 13 C. P. L, R. 113. 
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Drake-Brockman, J. C. 

Bhanya - Plaintiff—Applicant. 

v. 

Naha and others— Defendants--Respon¬ 
dents. 

Civil Revn. Petn. No. 34 of 1914, 
decided on 5th December, 1914, against the 
Order of Dist. Judge, Bhandara, dated 19th 
December, 1913. 

Provincial Small Cause Courts Act (1887), 
Sch. U, Art. 31—Suit to recover damages for 
wrongful removal of fruits it triable by Small 
Cause Court. 

It is merely the nature of the relief sought 
that has to be looked to in determining the juris¬ 
diction of a Court, is Bom. 400and 32 Bom. 356, 
ref. to. CP• 44 * C. 1 •] 

The mere fact of a question of title arising 
does not prevent a suit being cognizable by a 
Court of Small Causes. 21 Bom. 248 and 37 Bom. 
675, foil. [P. 44, C. 1.] 

Where the plaintiff alleged that he bought the 
defendant’s share of certain fruit produced in a 
jungle and sued to recover damages for wrong¬ 
ful removal of the same fruit: 

Held , that the suit was not one for mesne 
profits and was triable by a Small Cause Court. 

(P. 44. C. 1.] 

A.V. Zin/arde— for Respondents. 

Judgment. —This is an application 
under S. 115, Civil Procedure Code, for 
revision of an appellate order passed by the 
District Judge, Bhandara, deciding that the 
applicant’s plaint was rightly returned to 
him by the Munsif, Bhandara, for presen¬ 
tation to the local Court of Small Causes. 

The plaint was originally presented to 
the Subordinate Judge, Bhandara; who 


44 Nagpur 


Dina v. Parasram (Drake-Brockman, J.C.) 1915 


exercises the powers of a Court of Small 
Causes in suits cognizable by such a Court 
and not over Rs, 500 in value. That learned 
Judge considered the claim to be one for 
mesne profits and following the decision 
in Lachman Rao v. Waman Rao (l) re¬ 
turned the plaint. 

The claim as laid in the plaint is to 
recover damages for wrongful removal of 
mahua and mango fruit from the iungle of 
Mauza Pipria and Pitesur, in which the 
defendant Naka has a share. The plain¬ 
tiff alleges that he bought Naka’s share of 
the said fruit produced in the Fasli year 
1321 (1911-1912 A.D.), but that the 
other defendants, Sakia and Appa, forcibly 
removed the produce. He seeks to recover 
Rs. 150 from Sakia and Appa or in the 
alternative from Naka. 

I agree with the Munsif and the District 
Judge in thinking that the suit as brought 
is not one for mesne profits. The decisions 
in Krishna Prosad v. Maizuddin (2), 
Annamalai v. Subramanyan (3) and Ramu 
Aiyar v. Swaminatha Iyer (4) are clear 
authorities for the view that Article 31 of 
the second Schedule to the Provincial 
Small Cause Courts Act, 1887, ha? no 
application. Nasir Khan v. Karamat 
Khan (5), cited by the learned Munsif, was 
decided under the Act of 1865, but in 
Krishna Prosad v. Maizuddin (2) it was 
pointed out that under that Act also a 
suit for the wrongful reaping and carrying 
off of the produce of land was cognizable 
by a Small Cause Court. What has to be 
looked to in determining the jurisdiction is 
merely the nature of the relief sought: see 
Bapuji v. Kuvari (6) and Lakshmandas 
v. Anna (7). The mere fact of a question 
of title arising does not prevent a suit being 
cognizable by a Court of Small Causes : 
see Narayan v. Balaji (8) and the decision 
of the Pull Bench in Puttanqowda v. Nil- 
kanth (9). I may add that it has long 
been the practice of this Court in applying 
S. 102, Civil Procedure Code, to treat 
cases of the present kind as so cognizable. 

The suit must be tried by the Subordi¬ 
nate Judge, Bhandara, in the exercise of 
his Small Cause Court jurisdiction. All 

(0 (1903) 16 C. P. L. R. 1. 

(2) (1890) 17 Cal. 707. 

(3) (*892) 15 Mad. 298. 

(4) (1912) 35 Mad. 726=11 I. C. 31. 

( 5 ) (1881) 3 All. 168. 

(6) (1891) 15 Bom. 400. 

(7) (1908) 32 Bom. 356. 

(8) (1897) 21 Bom. 248. 

< 9 ) (1913) 37 Bom. 675 = 20 I. C. 974. 


costs hitherto incurred will be costs in the 
case. I allow Rs. 10 as Pleader’s fee in 
this Court. 

P.N./R.K. 


Revision rejected. 
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Drake-Brockman, J. C. 


Dina and another —Plaintiffs—Appel¬ 
lants. 


v. 

Parasram —Defendant - Respondent. 

Appeal No. 699 of 1914, decided on 25th 
October, 1915, against the Appellate Decree 
of Addl. Dist. Judge, Balaghat, dated 29th 
June, 1914. 


Central Provinces Tenancy_ 

S. 41 (2)—“ Give’* means “ serve 


Act IU 

9 » 


Of 1898)9 


Under S. 41 of the Central Provinces Tenancy 
Act, the period of one month within which a 
landlord is bound to intimate to the tenant his 
desire to purchase the absolute occupancy right, 
begins to run from the date of receipt of notice, 
and not from the date when such notice was 
posted to his address. The word ♦ give ’ in that 
section is equivalent to ‘ serve.’ 14 C. P. L. R. 
162, foil. 15 C. P. L. R. 173, ref. to. 

(.!*• 45 » C. 2.] 

S. Ramdas —for Appellants. 


M. Ghuckerbutty —for Respondent. 

Judgment.—The appellants to this 
Court took on the 13tb April, 1904 a mort¬ 
gage of absolute occupancy land in Mauza 
Narodi from the tenant. On the 29th May, 
1907 they took a second mortgage. Finally 
they foreclosed both mortgages and obtained 
possession of the land in April 1911. The 
suit out of which the present appeal arises 
was filed by the malguzar of the village to 
obtain possession. The plaint alleged that 
both mortgages were void against the 
plaintiff, inasmuch as they were effected 
without his consent. He offered to pay 
Rs. 100, mentioning that a Revenue Officer 
had fixed the value of the absolute occupancy 
right at that figure. 

The tenants put into the post on the 4th 
March, 1904 a notice of the kind contem¬ 
plated by S. 41 (2), Central Provinces 
Tenancy Act, intimating to the plaintiff 
their intention to mortgage the holding for 
an advance of Rs. 60. Delay occurred in 
delivery and the notice actually reached 
the plaintiff on the 1st or 2nd April. On 
the 27th April the plaintiff replied in 
Exhibit D-l to the notice he had received, 
intimating that he had learnt of the execu¬ 
tion of the mortgage-deed a fortnight earlier 
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and offering to take a mortgage himself for 
the same consideration. Both bhe Courts 
below have held that the mortgage exeouted 
in favour of the appellants on the ISth 
April, 1904 is void againBt the plaintiff. 
The trial Judge gave the plaintiff a decree 
for possession conditional on the payment of 
Ra. 100 to the appellants, and this was 
confirmed by the lower Appellate Court 
whioh dismissed the first appeal preferred 
by appellants. The plaintiff did not appeal 
from or object to the direction requiring 
him to pay Rs. 100, so the lower Appellate 
Court did not interfere with that direction, 
although it treated the plaintiff as entitled 
to possession because both mortgages were 
voidable by him. 

It is admitted for the purposes of this 
appeal that no legal notice of intention to 
effect the later mortgage was given by the 
tenants to the plaintiff The main conten¬ 
tion on behalf of the appellants is that they 
should not be made bo suffer for the delay 
in the post which prevented the notice of 
March 1904 reaching the plaintiff till the 
following month, and that the tenants 
sufficiently complied with the requirements 
of 8 . 41, Tenancy Act, by waiting till the 
13bh April to execute the mortgage. It is 
urged that a week being enough to admit of 
a letter traversing the entire length or 
breadth of India, a tenant is entitled to treat 
a notice as “given" if he has allowed 
that time in addition to a calendar month 
from the date of putting his notice in train 
of transmission to the landlord. 

The question what the word “ given ” in 
S. 41 (2) of the Tenancy Act precisely 
means does not appear to have arisen in 
any reported case. In Bharat Singh v. 
Dhansingh (1) Ismay, J, C., said : — 

“ S. 41 of the Tenancy Act is not very happily 
worded but it appears to contemplate that within 
the period of one month from the receipt of 
notice the landlord must intimate to the tenant 
his desire to purchase the absolute occupancy 
right.” 

The history of this requirement is given 
in Must. Tulsa v. Must. “Dasoda (2). I 
think there can be no doubt that the object 
of the Legislature in prescribing a notice to 
the landlord as a condition precedent to 
certain alienations was to place him in a 
position to keep out undesirable strangers. 
Incidentally the interests of tenants are 
also served inasmuch as they have to think 
twioe before determining to make an out 
and blit transfer or to take a considerable 

I ’( 1901 ) 14 C. V. L. R. 162 . 

(a) ’(tyKf-'tj L. R. 


loan on the seourity of their holdings. But 
the tenor of S. 41 throughout its consider¬ 
able length is to vest the landlord with a 
power of acquiring the land himself to the 
exclusion of tenant and transferee alike. 
Now to put a notice into the post is hardly 
to “ give " it to the addressee. And it has 
to be remembered that in many tracts of 
these Provinces even the post may not be 
readily or promptly available, service of a 
notice necessitating, therefore, a long trudge 
or journey by cart to where the landlord is. 

A clear month is certainly not too long for 
considering the position and making the 
claim comtemplated by sub-S. 3 (a) of 
S, 41, and I find great difficulty in suppos¬ 
ing that the Legislature intended to cut. 
out of this period the time taken for the 
notice to travel to its destination. Under 
S. 4, Indian Contract Act, the communica¬ 
tion of a proposal is complete when it 
comes to the knowledge of the person to 
whom it is made, the method of trans¬ 
mission adopted being a matter of indiffer¬ 
ence, and where the person addressed is 
one with special interests to be protected 
the rule should not be less favourable to 
him. That the word “ give ” in connection 
with notices is equivalent to “ serve ” ap¬ 
pears from S. 27, General Clauses Act. 1897, 
and from S. 26, Central Provinces General 
Clauses Act, 1914, and also from the cases 
cited under “served ” in Stroud’s Judicial 
Dictionary (2nd edition, pages 1835 and 
1836). I think then that the lower Appel - 1 
late Court was olerly right in holding that 
the tenants could not legally mortgage their 
holding on the 13th April, 1904, inasmuch 
as their notice had reached the landlord no 
earlier than the 1 st idem. 

The only other point pressed for the 
appellants is that the suit is in form one 
for pre-emption, a relief barred by time, 
and that possession on the ground of the 
mortgages being void ought not, therefore, 
to have been decreed. I find, however* 
from the pleadings and issues that tha 
parties went to trial on the clear understand¬ 
ing that the plaintiff might be entitled to 
possession as distinct from pre-emption. 
The appellants, no less than the plaintiff* 
were represented throughout by an experi¬ 
enced Pleader and must, in my opinion, 
be treated as having admitted that if tho 
mortgages were prematurely effected the 
landlord would he entitled to possession. 
As already pointed out, both transactions 
were expressly alleged in the plaint to bfr 
void as against the plaintiff. 
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The appeal accordingly fails and is dis¬ 
missed with costs. In the Courts below 
costs will be paid as already ordered. 
P.N./r.k. 

Appeal dismissed. 

A. I. R. 1915 Nagpur 46 (1) 

Batten, Offg., J. C. 

Mt. Amba— Plaintiff—Appellant. 

v. 

Sheoram Defendant—Respondent. 

Second Appeal No. 425 of 1913 , decid¬ 
ed on 29 th July, 1914 , from the Decree 
of the Divl. Judge, Nagpur, dated 
nth April, 1913 . 

Central Provinces Tenancy Act (9 of 1883), 
S-94—Ejectment, meaning of explained—Wrong¬ 
ful but peaceful possession with intention of 
excluding rightful holder amounts to ejecting 
him. 

Ejectment in S. 94 of the Central Provinces 
Tenancy Act means a dispossession, that is to 
say, a loss of possession through some act of :he 
defendant which was a taking of possession with 
the intention of excluding the plaintiff. Force 
includes in cases of this sort the moral equiva¬ 
lent of force. 

Thus, a person who takes wrongful but 
peaceful possession, and w’hen asked to give up 
possession by the rightful holder, refuses to do 
so, must be held to eject the rightful holder, 
provided his declared intention is to retain 
possession permanently. 3 I. C. 51, ref. to. 

[P. 46, C. 2.1 

M. V. Abhyankar —for Appellant. 

J. Mittra and Waman Rao Gharpure — 
for Respondent. 

Judgment.—The findings of facts are 
that the plaintiffs, or rather their mother, 
their predecessor, sub-leased their occu¬ 
pancy fields, by a lease which expired on 
the 14 th February, 1908 . Prior to the 
expiry of the sub-lease the defendants, 
the landlords evicted the sub-tenant, and 
when the plaintiffs demanded possession 
they refused to give them possession. 
The last date of refusal is given in the 
plaint as the 10 th April, 1909 . The suit 
for possession was instituted on the 
8 th July, 1911 . The lower Courts have 
dismissed the suit as time barred, with 
reference to S. 94 ( 1 ) of the Central. 
Provinces Tenancy Act. In appeal it is 
urged that the plaintiffs, in the circum¬ 
stances stated above, were not ejected 
within the meaning of sub-S. ( 1 ) of S. 94 ; 
the plaintiffs, it is argued, were not in 
physical as opposed to legal possession, 
hnd so were not dispossessed and not 


ejected. The learned Divisional Judge 
has referred to the judgment of Skinner, 
A. J. C., in Ganpat v. Trimbak ( 1 ), as 
defining ejectment. In that case the 
landlord took possession with the tenant’s 
consent, and it was held that the tenant 
was not ejected within the meaning of 
S. 94 . The meanings of the words ‘eject’ 
and ‘evict’ were discussed, and it was 
remarked that in S. 92 “the words eject¬ 
ment’and‘ejected’ * * * seem to be 
used to denote wrongful and forcible 
dispossession.” The meaning in S. 94 ( 1 ) 
is clearly the same as in S. 92 . 

On the findings of fact the appeal, in 
my opinion, must fail, and the reasoning 
of the learned Divisional Judge appears/ 
to me to be correct. It is to the effect 
that a person who takes wrongful but 
peaceful possession, and when asked to 
give up possession by the rightful holder, 
refuses to do so, must be held to eject 
the rightful holder, provided his declared 
intention is to retain possession perma¬ 
nently. It appears to me lhat ejectment 
in S. 94 means a dispossession, that is to 
say, a loss of possession through some 
act of the defendant which was a taking 
of possession with the intention of 
excluding the plaintiff. This is what 
happened here, Force includes in cases 
of this sort the moral equivalent of force, 
and what happened was that the defend¬ 
ants were in wrongful possession on the 
expiry of the sub-lease, and, when asked 
to give up possession, by their conduct 
evinced the intention of remaining in 
forcible possession. The retaining of 
possession certainly amounted to ejection 
as soon as there was a refusal to restore 
possession, even if it did not,previously 
do so. . , 

For these reasons I dismiss the appeal 
with costs. 


P.N./R.K. 


1 ; 


Appeal dismissed. 
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Pirbhu and others —Plaintiffs—Appeli 
lants. • , ji:„ ‘.jobbal 

V 67 ; boVTvd Otfii 

Mt. Wazirbi —Defendant—Respondent. 

First Appeal No. 105 of 1914 , decided 
on 20 th September, 1915 , ^gainst the 
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Decree of Dist. Judge, Seoni, dated 31 st 

July, 1914- 

Limitation Act (9 of 1908), Art. 116—Suit for 
•damages for breach of covenant of title—Time 
root from date of tale-deed. 

A breach of a covenant for title caused by the 
absence of right contracted for is entire and 
•complete at the time of the execution of the 
conveyance, and, therefore, the Statute of Limi¬ 
tations in such a case in the absence of fraud 
•begins to run in the covenantor’s favour as from 
•the dite of the execution of the sale deed. 

[P. 47 . C. 2.] 

H. S. Gour —for Appellants. 

J. Mittra —for Respondent. 

Judgment. —One Yusuf Mohammed 
Khan, the son of Sirajobi, married 
Wazirbi, by whom he had three daughters 
Nasib Begum, Jamal Begum, and Kamal 
Begum. On the 24 th May, 1897 , Yusuf 
Mohammed Khan sold the whole sixteen 
annas of Mauza Sagar by a registered 
sale-deed to Pirbhu and Rupchand, now 
represented by the plaintifts-appellants 
Pirbhu and the sons of Rupchand. 

It is admitted by both sides in this 
Court that the sale-deed contains an 
express covenant of title. Yusuf Moham¬ 
med Khan died in 1901 , and Sirajobi in 
1903 . Suit No. 20 of 1907 was brought 
by the three daughters of Yusuf Moham¬ 
med Khan to recover an eight-anna share 
of the village, on the ground that they 
were the heirs of their grandmother Sira¬ 
jobi who owned an eight-anna share. 
The claim was decreed and this Court 
dismissed the second appeal of the then 
defendants, the present defendants, on 
the 12 th November, 1912 . This suit 
deeided that Yusuf Mohammed Khan had 
no title in eight annas of the sixteen annas 
sold. The present suit has been brought 
aginst Wazirbi and other legal represen¬ 
tatives of Yusuf Mohammed Khan, as a 
result of the former suit. Several reliefs 
are claimed by the plaintiffs ; the only 
relief with which we are now concerned is 
the claim for damages for breach of the 
covenant of title. Other reliefs are 
undoubtedly time-barred. The learned 
District Judge, in a well-reasoned judg¬ 
ment, has held that the suit, in so far as 
it is a suit for damages for breach of cove- 
pant of title, is governed by Art. 116 of the 
Limitation Schedule, and that limitation 
began to run ,from the day on which the 
pale-deed was executed. On this finding 
the euty lias been dismissed as time- 


The learned Counsel for the appellants, 
while admitting that Art. 116 governs 
the case, contends that the period of 
limitation began to run from the date 
when the decree of this Court finally 
decided that Yusuf Mohammed Khan had 
no title as regards eight annas of the 
sixteen annas conveyed. In support of 
his proposition the learned Counsel relies 
on Bahadur Lai v. Jadhao ( 1 ), where 
limitation began to run from the date of 
the decree settling the question that the 
vendor had no title. But in that case the 
parties agreed as to the date from which 
time began to run, and Ismay, J. C., held 
that the view appeared to be correct, in 
view of the special terms of the deed 
which contained an express covenant, 
not in the terms of a covenant of title, 
but to reimburse the vendee all costs 
incurred in discharging the encumbrance 
and in obtaining possession of the pro¬ 
perty sold. There was certainly no judi¬ 
cial pronouncement that in a case like 
the present time would begin to run, not 
from the date of the sale-deed, but from 
the date when the vendee was dispossess¬ 
ed by the true owner. The learned 
Counsel has also cited Krishna Nambiar 
v. Kannan ( 2 ) and Zemindar of Vizianag * 
ram v. Behara Suryanarayana Patrulu ( 3 ). 
But in both these cases, in which 
Art. 116 was held applicable to a suit of 
the present kind, no question arose as to 
when time began to run, as the suits were 
brought within six years of the execution 
of the deed. 

A reference to Williams on the Law 
of Vendors and Purchasers and Dart on 
the Law and Practice relating to 
Vendors and Purchasers shows that there 
is a very strong balance of authority,: 
that a breach of a covenant for title 
caused by the absence of the right 
contracted for is entire and complete at 
the time of the execution of the con¬ 
veyance, so that the Statute of Limita¬ 
tions will begin to run in the covenan¬ 
tor’s favour as from that date. I would 
refer specially to the cases of Spoor v. 
Green ( 4 ) and Turner v. Moon ( 5 ). In 
the latter case Joyce, J., adopts the view 


(1) (1906) 2 N. L. R. 174. 

(2) (1898) 21 Mad. 8. 

(3) (1902) 25 Mad. 587. 

(4) (1874) 9 Ex. 92 = 30 L. T. 393=22 W. R. 
S 47 » 

r (5) (1901) 2 ,Ch. 825 = 85 L. T. 9 °‘ = 5 ° W. R. 
237 - . . '-it 
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taken by Baron Bramwell in the former 
case of the meaning of the judgment of 
Lord Ellenborough in Kingdom v. 
Nottle (6). Baron Bramwell makes it clear 
that Lord Ellenborough was not consider¬ 
ing the question of limitation at all. This 
is important in view of the fact that the 
learned Counsel for the appellants, 
Dr. Gour, relies on the arguments con¬ 
tained in the latter part of paragraph 1066 
of the 4 th edition of his valuable work 
on the Law of Transfer, where he relies 
on the words of Lord Ellenborough. 

With reference to the hypothetical 
extreme case put by him at the end of the 
above cited paragraph, it seems that the 
case would be one of fraud, when limita¬ 
tion would be saved by the principles 
embodied in S. 18 of the Limitation Act. 

1 he same principles are expressed in 
Gibbs v. Guild ( 7 ); if the breach of 
covenant were fraudulently concealed by 
the covenantor, according to the law the 
Statute will not begin to run until the 
time when the fraud was, or might with 
reasonable diligence have been, dis¬ 
covered. In the present case no pleading 
of fraud has been made by the appellants, 
and the circumstances contra-indicate 
fraud, for the plaintiff Pirbbu admits as 
a witness that he knew that half of the 
property stood in the revenue registers 
in the name of Sirajobi. 

The learned District Judge has taken a 
correct view of the law, and the appeal 
is dismissed with costs. 

P.N./R.K. 

Appeal dismissed. 


(6) (1815) 16 R. R. 379. 

(7) (1882) 9 Q. B. D. 59 = 30 W. R. 591=46 
L. T. 248. 
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Drake-Brockman, J. C. and 
Prideaux, a. j. c. 

Wasudeo and others —Appellants. 

v. 

Dayaram — Respondent. 

First Appeal No. 81 of 1914 , decided 
on ioth December, 1914 , against the 
Decree of Addl. Dist. Judge, Nagpur, 
dated 30 th April, 1914 . 

Court Fee. Act (7 of 1870), S. 7 (1) (^-Fore¬ 
closure suit—Appeal for enhancement of mort¬ 
gage-money— Court-fee is to be paid ad valorem. 


The appellants sued to obtain foreclosure of a. 
mortgage and joined as one of the defendants a 
co-mortgagee who, they alleged, had parted with 
his rights to their predecessors-in-title. The 
co-mortgagee also filed a suit and admitting, 
appellants’ right to the extent of a half share, 
made them defendants as they refused to be col 
plaintiffs with him. The suits were tried jointly 
and two different decrees were passed. The 
appellants filed an appeal for enhancement of 
the mortgage-money payable to them: 

Held, that they must pay ad valorem Court- 
fees on the amount by which enhancement was 
sou S ht * (P. 49 . C. 1 & 2.] 

H. S. Gour, G. L. Subhedar and K. F. 
Deoskar —for Appellants. 

M. B. Kinkhede—ior Respondent. 

Judgment.—The question for determi* 
nation at this stage is, whether the 
memorandum of appeal is sufficiently 
stamped. , rf 

The appellants sued on the 19 th July, 
1910 to obtain foreclosure of a mortgage. 
They joined as one of the defendants a 
co-mortgagee named Chinba, whom they 
alleged to have parted with his rights to 
their predecessors-in-title. That suit 
bears No. 176 on the file of the Addi¬ 
tional District Judge, Nagpur, and is the 
one out of the which the present appeal 
arises. - 

Just 10 days earlier Chinba has insti¬ 
tuted Suit No. 156 in the Additional 
District Judge’s Court. He claimed on’ 
foot of the same mortgage as that which 
the appellants made the basis of theit 
suit, but admitted their right to the 
extent of a half share and made them 
defendants as they refused to be co- 
plaintiffs with him. 

A single trial was held in the two suits, 
but two decrees were drawn up. The 
Additional District Judge held that 
Chinba was still a co-mortgagee, his 
interest being otte-half. A certain pay¬ 
ment proved by the mortgagors was 
credited against the present appellants' 
share only, and the decree in each suit 
directed payment to the plaintiff therein 
of the sum found due to him. 

The total sum payable on the mort¬ 
gage up to the 30 th October, 1914 was 
held to be Rs. 6 , 736 - 11 - 6 . The decree 
in Suit No. 156 ordered payment of 
Rs. 4 , 409 - 13-0 to Chinba, while that in 
Suit No. 176 ordered the mortgagors to 
pay Rs. 2 , 326 - 14-6 to the appellants. 

The object of this appeal is to obtain 
a decision that the entire sum payable 
under the mortgage belongs to the 



1915 


Battoo v. Narain Prasad (Stanyon, A.J.C.) 


Nagpur 49 


appellants, and that the said sum is 
Rs. ii, 229 - 14 - 0 , i. e ., more by 
Rs. 8 , 902 - 15*6 than the Additional 
District Judge decreed to them. 

In the memorandum the relief claimed in 
appeal is described as a declaration, but 
in argument the appellants’ learned Coun¬ 
sel contended that the Court-fee should be 
calculated on the principal sum secured 
by themortgage, namely, Rs. 2 , 000 , Dhiraj 
Singh v. Rajaram ( 1 ) is relied on, the 
argument being that a suit for foreclosure 
by a mortgagee the value for purposes of 
Court-fee is the same at all stages of the 
litigation, being that prescribed in 
Clause ( 9 ), S. 7 of the Court Fees Act. 
For the respondent Chinba reliance is 
placed upon Onkar v. Lcikmichand ( 2 ) 
and Court-fee is said to be payable on 
the amount by which the appellants seek 
to have the mortgage-money increased, 
namely, Rs. 8 , 902 - 15 - 6 . 

We are very clearly of opinion that the 
respondent’s contention is correct. We 
have ascertained from our brother 
Stanyon, who decided Dhiraj Singh v. 
Rajaram ( 1 ), that he did not intend to 
lay down therein that Court-fee is pay¬ 
able on the principal sum secured even 
if the subject-matter of the dispute in 
appeal is merely the amount payable. 
On the contrary, he meant by the penulti¬ 
mate paragraph of the placitum to convey 
that where a mere enhancement or 
reduction of the mortgage-money is 
sought by the appellant, Court-fee must 
be paid ad valorem according to the sum 
so put in question. So far then as the 
matter before us is concerned, there is no 
difference between the view taken in 
Onkar v. Lakmichand ( 2 ) and that express¬ 
ed obiter in Dhiraj Singh v. Rajaram ( 1 ). 
We are in complete agreement with the 
ratio decidendi in the former case and 
would further observe that the obiter 
dictum with which the judgment of Edge, 
Chief Judge, in Pirbhu Narain v. Sit a 
Ram ( 3 ) concludes supports the respon¬ 
dent’s contention. In that case the 
mortgagor had sued for redemption, 
alleging the debt to have been completely 
satisfied and had appealed against the 
amount the Court of first instance had 
ordered him to pay. The learned Chief 
Justice said: — 


(1) (1910) 6 N. L. R. i 64 = 8-I. C. 1125. 
(*) (1909) 5 N. L. R. 130WJI. C. 920. 
(3) (1891) 13 All. 94. • 

1916 Nag. —7 & 8 


“ If on the other hand, the decree below had 
decreed redemption on payment of, say. Rs. 500 
and the defendants-mortgagees were appealing 
on the ground that ihe amount due was 
Rs. 2,00,000. I am of opinion that the amount 
of Court-fee should be calculated on the differ¬ 
ence between Rs. 500 and Rs. 2,00,000.” 

In the case before us the appellants 
not only seek enhancement of the mort¬ 
gage-money, but also to appropriate the 
entire sum to themselves. We see no 
difference in respect of the principle to 
be applied between a claim like this and 
one by the mortgagor to obtain reduction 
of the mortgage-money. The appellants 
must, therefore pay, an additional Court- 
fee of Rs. 425 , the full fee payable ad 
valorem on Rs. 8 , 902 - 15-6 being Rs. 435 
and Rs. 10 only having so far been 
paid. Time till the 15 th January 191 s 
is allowed for payment and on that date 
aa order regarding the hearing of the 
appeal on the merits will be passed. 
P.N./R.K. 

Appeal dismissed: 
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Stanyon, A. J. C. 

Battoo —Defendant—Appellant. 

v. 

Narain Prasad— Plaintiff—Respondent. 

Second Appeal No. 240 of 1914 , 
decided on 26 th November, 1914 , against 
the Decree of Addl. Dist. Judge, Damoh, 
dated 19 th January, 1914 . 

C. P. Tenancy Act (11 of 1898)—Village tank 
let for cultivation of water nuts is not land— 
Cultivator of such nuts is not tenant. 

A village tank which is let for the cultivation 
of water-nuts is not “ land let or occupied for 
agricultural purposes or for purposes subser¬ 
vient to agriculture ” within the meaning of these 
terms in the Central Provinces Tenancy Act, 
and, therefore, no cultivator of such nuts is a 
tenant as defined in that enactment. 

[F.5I.C. a.] 

Atmaram Bhagiuant —for Appellant. 

A. C. Roy —for Respondent. 

Judgment. —This appeal is made 
against a decree obtained by the land¬ 
lords of a village in the Damoh District 
for ejectment of the defendant from a 
tank of which the defendant has been a 
lessee for many years for the growing of 
water-nuts. The only point which I am 
required to decide is, whether the 
appellant is an ordinary tenant of the 
tank, and that depends upon the question 
whether the tank is ‘ land ’ within 
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the meaning of that term in the Central 
Provinces Tenancy Act. 

It has been contended on behalf of the 
appellant that the water-nut is actually a 
produce of land, the plants being planted 
annually in the bed of the tank when the 
water is low, and that subsequently, 
during monsoon, they rise with the water 
and bear the nut, which is gathered for 
food like rice or any other agricultural 
product. It was also said that as the 
water recedes after the monsoon, the bed 
of the tank left dry is used for cultiva¬ 
tion. This latter argument is of no 
value, because it is most clearly proved 
that the defendant paid Rs. 7 a year for 
the use of the tank to grow water-nuts 
only, and if he grew any bye-crops of 
dhania or jaiva on parts of the dry bed 
he did so as a mere licensee or trespasser 
outside the terms of his lease, and could 
not treat such user as a basis for 
claiming a tenant-right. 

As regards the main question, the 
argument on behalf of the appellant is 
plausible but, in my opinion, unsound. 
Various cases have been quoted, but none 
of them are in point. The matter is not 
one to be decided by analogy, or by a 
too literal and artificial interpretation of 
definitions of such words as ‘agriculture,’ 
‘land’ and ‘tenant.’ It is one to be 
treated with reference to established 
usage. Nevertheless, I will examine the 
case law. 

In Kunhayen Haji v. Mayan ( 1 ), it 
was held that a lease of a coffee garden 
is not an agricultural lease within the 
meaning of S. 117 of the Transfer of 
Property Act, 1882 . In Murugesa Chetty 
v. Chinnathambi Goundan ( 2 ), above 
ruling was considered incorrect, and a 
lease of a betel garden was held to be an 
agricultural lease under the said en¬ 
actment. In King-Emperor v. Alexander 
Allan ( 3 ), lands on which potatoes, grain 
vegetables, etc., are grown were held to 
be lands used “ solely for agricultural 
purposes.” These cases all have reference 
to the Transfer of Property Act, under 
which the term ‘ agricultural’ is given 
a much wider significance than is 
permissible under the Central Provinces 
Tenancy Act. Land used for fruit or vege¬ 
table gardens only would not be used 

(1) (1894) 17 Mad. 98. 

(2) (1901) 24 Mad. 421. 

(3) (1902) 25 Mad. 627 
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for agricultural purposes under the latter 
enactment. 

In Siboo Jelya v. Gopal Chunder ( 4 ), it 
was held that an occupancy right could 
not be acquired under the Bengal Tenancy 
Act (10 of 1859) in a tank used for 
the preservation and rearing of fish. 
Couch, C. J. and Glover, J., observed : 

“No doubt, it may be said that a tank comes 
under the word land, as land covered with water. 
But it is to be land cultivated or held ; and we 
think, in considering whether this tank comes 
within the provisions of Act 10 of 1859, we must 
do what was done ir. Ranee Doorga Soonduree v. 
Bibe Oomduloonissa (5), * * we^must look 

at all the provisions of the Act.” 

The learned Judges then showed what 
anomalies would result from holding that 
the tank was land. This view was affirmed 
in Nidhi Krishna Bose v. Bam Doss 
Sein{ 6 ). The same learned Judges said : — 

“ Where land is let for cultivation, and there 
is a tank upon it, the tank would go with the 
land ; and if there was a right of occupancy in the 
land, there would be a right of occupancy in the 
tank as appurtenant to the land. But here the 
tank is the principal subject of the lease, and 
only so much land passed with the tank as is 
necessary for it, namely, for the banks. This, in 
reality, is the tank, and according to the deci¬ 
sions, there cannot be a right of occupancy 
acquired in it.” 

The latest published decision of the 
Calcutta High Court on the point seems 
to be that in Mahananda v. Mongala ( 7 ), 
where it was laid down that 

“ a suit for recovery of arrears of rent of a 
tank, which is not a part of an agricultural hold¬ 
ing but is used for rearing and preserving fish, 
is not maintainable in a Revenue Court, the 
provisions of Act 10 of 1859 not being applicable 
to such a suit.” 

It was further ruled that the term 
‘ land ’ in S. 6 of that enactment means 
cultivated land, and does not include a 
tank regarded as land covered with water. 
This case is very much in point, as the 
definition of * land ’ in the Bengal Tenancy 
Act is very similar to the definition of 
‘ land ’ in the Central Provinces Tenancy 
Act, 

There is no reported decision of this 
Court directly in point, but in Bamprasad 
v. Nathe Khan (Miscellaneous Appeal 
No. 26 of 1914 ) decided on the 20 th 
November, 1914 ,1 held that a person who 
took a part of the village common from 
the malguzar for planting a mango grove 

(4) (1873) *9 W. R. 200. 

(5) (1872) 18 W. R. 234. 

(6) (1873) 20 W. R. 341. 

( 7 ) (1904) 3 i Cal. 937- 
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did not ipso faoto become an ordinary 
tenant, the planting of such a grove not 
being an agricultural purpose, or a purpose 
subservient to agriculture. But though 
the sfcrtws of a singhara cultivator has not 
been decided by this Court hitherto, it is 
not res Integra. It has been duly con¬ 
sidered by the Settlement Department. 
In the Land Revenue Settlement of the 
Nagpur District, effected during the years 
1890 to 1895 , the Settlement Officer, 
Mr. (now Sir Reginald) Craddock at 
page 68 (paragraph 125 ) of his interest¬ 
ing and exhaustive report wrote thus :— 

“ It was a doubtful point whether the dhimar 
who had a lease of the right to cultivate singhara 
in a tank could not be said to hold land for an 
agricultural purpose, and did not, therefore, 
become a tenant of the land included in the bed 
of a tank. But no such claim has ever been put 
forward by the dhimars themselves, and such a 
grant would be contrary to immemorial custom 
and prejudicial to the interests ot the proprietor 
and the community in general whose rights of 
user might be infringed. The dhimar has, there¬ 
fore, been held to be a licensee entitled merely 
to the use of the tank for a specific purpose.” 

These remarks are entirely in accord¬ 
ance with my own experience of the 
subject in these Provinces for over thirty 
years. The income from singhara leases 
has always been treated as siwai income. 
No dhimar who cultivates singharas would 
call himself a kasktkar or kisan, the terms 
applied to one who cultivates the land 
for cereals and other agricultural produce. 
The singhara rights are part of th ejalkar 
or rights over water, and singharas are 
usually planted and produced in tanks 
which are in the common use of the village 
people in the same way as the village 
common. The cultivation of the nut is con¬ 
fined to the fisherman caste, almost in¬ 
variably dhimars. The license is really an 
annual permission; though it is entirely in 
accordance with the habits of the people 
that it should first become a monopoly 
on the part of particular families of 
dhimarsy and then descend from father to 
son under a system which strongly 
favours heredity in all special duties and 
privileges. Where we have the duties of 
the village priest, the village barber, the 
village watchman, the village scavenger 
aod the village beggar descending from 
father to son, and the same rule observed 
even in the employment of menial 
servants, it is but natural that the village 
fisherman, or family of fishermen, should 
I continue to get the same license to grow 
singharas in the same tank year after 


year until the license begins to have the 
appearance of a permanent right. That 
is what has happened in the present 
case. The plaintiffs are probably acting 
harshly and unwisely in turning out an 
old licensee who has paid his dues 
regularly for many years, but there can 
be no doubt of their legal right to do so. 
I hold that a village tank which is let, 
for the cultivation of waternuts is not 
“ land let or occupied for agricultural 
purposes or for purposes subservient to 
agriculture" within the meaning of these 
terms in the Central Provinces Tenancy 1 
Act, and, therefore, no cultivator of such: 
nuts is a tenant as defined in that enact-J 
ment. The present case has, therefore, 1 
been correctly decided and this appeal 
is dismissed with costs. 

P.N./R.K. 

Appeal dismissed. 
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Drake-Brockman, J. C. 

Hiralal and another— Plaintiffs—Ap¬ 
pellants. 

v. 

Mt. Gopika— Defendant—Respondent. 

Second Appeal No. 218 of 1914 , de¬ 
cided on 27 th February, 1915 , against 
the Decree of Dist. Judge, Nagpur, 
dated 22 nd November, 1913 . 

Civil P. C. (5 of 1908), S. 66—Sale in execu¬ 
tion of decree—Suit by heirs of certified pur- 
chaser—Defendant can set up title. 

S. 66 is confined to suits brought against certi¬ 
fied purchasers. 

Where the plaintiffs sued to eject the defen¬ 
dant from certain plots of land on the ground 
that the lands were bought by the plaintiffs’ 
brother at an auction-sale held in execution of a 
decree against the original owner : 

Held, that it was open to the defendant to set 
up her own title and to show that the certified 
purchaser was a mere betiamid<ir for her. 27 
All. 443 and 18 W. R. 157 (P. C.), foil. 

[P. 52, c 2,3 

M. Chuckerbutty —for Appellants. 

Judgment. —The plaintiffs in the suit 
out of which this second appeal arises 
sued to eject the defendant from two 
malik makbuza plots and one absolute 
occupancy field in Mauza Khedi. It is 
common ground that these lands were 
bought in 1902 by Khannmal, deceased 
brother of the plaintiffs, at an auction 
sale held in execution of a decree obtain¬ 
ed against the original holder. The plain¬ 
tiffs’ case is that Khannulal was in 
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possession till his death in 1909, when he 
was succeeded by his widow, who in turn 
died in 1911 after being ousted by the 
defendant in 1910 : they claim accordingly 
as Khannulal’s heirs. 

The Courts below have concurred in 
finding that Khannulal was a mere bencimi- 
dar for the defendant, who has all along 
been in possession on her own behalf as 
beneficial owner. They have also over¬ 
ruled the plaintiffs’ contention that 
S. 66, Civil Procedure Code, operates to 
preclude the defendant from setting up a 
beneficial title as against the heirs of the 
certified auction-purchaser, and the only 
point pressed in second appeal is that 
they are wrong in so doing. 

The part of S. 66 on which reliance 
is placed for the plaintiffs-appellants is 
the first sub-section and runs as 
follows :— 

“ No suit shall be maintained against any 
person claiming title under a purchase certified 
by the Court in such manner as may be pres¬ 
cribed on the ground that the purchase was made 
on behalf of the plaintiff or on behalf of some 
one through whom the plaintiff claims.” 

In the Code of 1882 the corresponding 
provision, namely, the first paragraph of 
S. 317, stood thus :— 

“ No suit shall be maintained against the 
certified purchaser on the ground that the 
purchase was made on behalf of any other 
person, or on behalf of some one through whom 
such other person claims.” 

In Hirachand v. Kishendas ( 1 ) it was 
held by Ismay, J. C M on the strength of 
the Privy Council ruling in Must. Buhuns 
Kowur v. Lalla Buhooree Lall ( 2 ) that 
S. 317 aforesaid was, like the corres¬ 
ponding provision (S. 260 ) in Act VIII 
of 1859 , confined to a suit brought against 
a certified purchaser. The substitution 
in S. 66 of the present Code of the word 
‘ plaintiff ’ for the words ‘any other person’ 
only serves to make it still clearer that 
the Legislature intended to give effect to 
the view of the Privy Council, and not to 
change the law as laid down by that 
Tribunal. The same view as to the scope 
of S. 317 in the Code of 1882 was taken 
by a Divisional Bench of the Allahabad 
High Court in Ghazi-ud-din v. Bishan 
Dial ( 3 ), where the facts were very 
similar to those in the present case. 
Other authorities in the same sense are 

(1) (1886)9 C. P. L. R. 55 . 

(p( 2 C) l8 7 2 ) 18 W ‘ R ‘ 157 = 14 M ' L A - 4 9 6 

( 3 ) (1905) 27 All. 443. 


Govinda Kuar v. Lala Kishun Prosad ( 4 ) 
and Muthuvaiyan v. Sinna Sama- 
vaiyan (5). 

It is true that in Balaji v. Dajiba ( 6 ) 
Crosthwaite, J. C., citing Jokhee Lall v. 
Huns Eoer ( 7 ), held the effect of S. 317 in 
the Code of 1882 to be to make the title 
of the auction-purchaser complete against 
any one who claims on the ground that 
the purchase was benami on behalf of 
another, and laid down this rule as 
applicable even where the suit is brought 
by the auction-purchaser and not against 
him. The learned Judicial Commissioner, 
however, did not notice the Privy Council 
ruling above mentioned or the later one 
to the same effect, namely, Lokhee 
Narain Boy Chowdhury v. Kalypuddo 
Bandopadhaya ( 8 ). The later authorities 
I have cited and the difference between 
S. 66 ( 1 ) of the present Civil Procedure 
Code and S. 317 of its immediate prede¬ 
cessor make it clear to my mind that 
the law is still as laid down by the Privy 
Council. I hold, therefore, that the 
lower Courts were right in allowing the 
defendant to set up her title and to show 
that Khannulal was a mere trustee for 
her. This appeal accordingly fails and 
is dismissed without notice to the respon¬ 
dent. 

P.N./R.K. 

Appeal dismissed. 

(4) (1901) 28 Cal. 370. 

(5) (1905) 28 Mad. 526. 

(6) (1889) 2 C. P. L. R. 137. 

(7) (1868) 10 W. R. 167. 

(8) (1875) 23 W. R. 358 = 2 I. A. 154 (P.C.). 
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Batten, A. J. C. 

Asaram —Plaintiff—Appellant. 

v. 

Ratansingh and another —Defendants — 
Respondents. 

Appeal No. 548 of 1913 , decided on 
30 th October, 1915 , against the Decree 
of Divnl. Judge, Nerbudda Divn., dated 
30 th June, 1913 . 

(a) Hindu Law—Joint family—Manager is not 
guardian of minor co-parceners — Limitation 
Act (1908), Art. 44. 

The manager of a joint Hindu family is the 
manager of the whole family property, whether 
his co-parceners are minors or majors, but 
cannot be called the guardian of the property of 
the minors in the sense in which the word 
guardian is used in Article 44, Limitation Ac* 
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nor can such a manager alter the real relations 
between the parties by calling himself guardian 
of his minor co-parceners. 25 All. 407 (P.C.), 
foil. [P. 54. C. i & P. 55, C. 2.] 

(b) Hindu Law—Joint family—Alienation by 
guardian—Suit by minor to set aside is governed 
by Arts. 44, 144 and 91. 

A suit by a minor co-parcener on attaining 
majority to set aside an alienation by a manager 
of joint family property is governed by .Article 144 
and not by Article 44 or 91. 9 I. C. 377; 
A. I. R. (1914) Bom. 300, dist.; 14 Mad. 26 and 
24 Cal. 77, foil. [P. 55, C 1 & 2.1 

Vivian Bose and S. K. Barlinge —for 
Appellant. 

J. Mitter —for Respondents. 

Judgment. —This appeal arises out of 
a suit brought by Ganu, son of Mayaram 
for possession of his half share in certain 
family immovable property, on the 
ground that the sale of the share by his 
half-brother Deorao to the defendants- 
respondents was without any right or 
legal necessity. The suit was instituted 
on the 21 st November, 1910 , 9 years and 
6 months after the date of the sale which 
was the 21 st May, 1901 . Deorao and 
Ganu were sons of Mayaram by different 
wives. The findings of fact, which can¬ 
not be impeached in this Court in second 
appeal, are that Ganu had attained 
majority a little more than three years 
before the institution of the suit, and 
that on the date of the sale the property 
sold was the joint property of the plain¬ 
tiff and Deorao, Deorao being the 
manager, and the plaintiff a minor. The 
sale-deed, which was executed by Deorao, 
contains the following recitals :— 

“ Sale-deed .... executed by Deorao 
Patel, son of Mayaram Patel, for himself and 
for Ganu Patel, minor aged 12 years, son of 
Mayaram Patel, through brother and guardian 
Deorao Patel.” 

Deorao signed the sale-deed twice, 
once for himself and once as “ guardian 
and real brother on behalf of the minor 
Ganu.” The sale conveyed the interests 
of both brothers in the estate. 

The learned Divisional Judge upheld 
the decision of the first Court that the 
suit was time-barred. Neither Court 
decided the question whether the sale of 
the minor’s share was for legal necessity. 

- Ganu died during the suit, and the 
appeal is made by his son Asaram. The 
sole question for decision in this Court is 
whether the suit was rightly dismissed 
as time-barred. 


I will quote the passages in the judg¬ 
ment of the learned Divisional Judge on 
the question of limitation :—• 

“Ganu in appeal attacks this decision 
on the following grounds .... that 
even supposing that the two brothers 
were joint and Deorao the manager . . . 

no guardian in such case was necessary 
and that Article 44 or 91 of the 
Second Schedule of the Limitation 
Act does not apply to the sale of pro¬ 
perty by the manager of a joint Hindu 
family whose authority is a limited one ; 

. and lastly that Article 144 of the 

Second Schedule of the Limitation Act 
applies. 

“ The first question for decision is 
what Article of the Second Schedule of 
the Limitation Act applies to the case. 
The lower Court has applied Article 44 . 

“ It is argued for the appellant that 
the manager of an united Hindu family, 
the co-proprietors being minors, is not the 
guardian of such minors for the purpose 
of binding them by the execution of a 
bond charging the estate, Durgapersad v. 
Keshopersad{ 1 ) and Gharibulla/i v. Khalah 
Singh (2). 

“ It seems to me that the present case 
is one where the deed of sale is not 
ab initio void. The brother Deorao, as 
manager of the joint family, had power 
under certain conditions to sell appel¬ 
lant’s share in the village. The deed is 
voidable by the plaintiff, not void. Can 
the appellant recover without setting aside 
the alienation? I do not think he can, 
as the instrument under which defendants 
have possession is not void, as the exe¬ 
cutant had power under certain contin¬ 
gencies to execute it and to alienate the 
share plaintiff now seeks to recover. It 
is clearly within the power of a manager 
of a Hindu joint family to alienate, for 
certain reasons, joint tamily property, 
even if that property be ancestral. Appel¬ 
lant states that these powers do not exist, 
and that his brother in no circumstances 
possessed the power; but it has been 
established beyond reasonable doubt that 
at the time of sale, and as a matter of 
fact at the time of suit, Deorao was the 
manager of the united family. He pos¬ 
sessed the powers, limited though they 
were, of his position. The existence of 
the document does obstruct the plaintiff’s 


(1) (1882) 8 Cal. 656=9 I.A. 27 (P. c.), 

(2) (1903)25 All. 407 = 3° I.A. 165 (P.C.). 
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right, and it is necessary for him to have 
it set aside. 

“ Article 44 has, I think, been rightly 
applied to the case. It does not, in my 
opinion, fall under Article 91 of the 
Second Schedule of the Limitation Act. 
As observed by the lower Court, Deorao 
was ‘ manager of the joint family pro¬ 
perty and in that capacity guardian 
of the estate of the plaintiff.’ . . . . 

Taking the evidence as a whole the 
decision of the lower Court that 
appellant filed his suit over three years 
from coming of age is justifiable.” 

It is contended for the appellant that 
neither Article 44 nor Article 91 of the 
Limitation Schedule applies and that the 
period of limitation is the 12 years 
ordinarily allowed in suits for possession 
of immovable property. 

In support of this contention it is first 
of all urged that the manager of a Mita- 
kshara joint family is not the guardian 
|of the property of the minor co-parceners; 
he is manager of the whole family pro¬ 
perty, whether his co-parceners are minors 
or majors, but cannot be called the 
guardian of the property of the minors in 
the sense in which the word guardian is 
used in Article 44 of the Second Schedule 
lof the Limitation Act. This view appears 
to me to be correct. In Gharibullah v. 
Khalak Singh ( 2 ), their Lordships of the 
Privy Council held that a guardian of the 
property of an infant cannot properly be 
appointed in respect of the infant’s 
interest in the property of an undivided 
Mitakshara family. The case was one in 
which a mortgage was executed by a 
major son and by a mother as the certifi¬ 
cated guardian of a minor son. Their 
Lordships held that there could be no 
guardian appointed for the minor, and 
that the mortgage must be regarded as 
one executed by the major son as karta 
of the joint family. The case was one 
under the Guardians and Wards Act, but 
the principle underlying the decision, as 
has been explained in numerous cases, is 
that there cannot be a guardian having 
the care of an undivided interest in the 
property of a joint Hindu family. Deorao 
was actually manager of the joint property 
of himself and his minor brother, and he 
could not by styling himself guardian 
alter that position. He must be regarded 
as having sold the shares of himself and 
of his brother as manager of the joint 
estate. 


This being so, the next question is 
whether the plaintiff is bound to set aside 
the sale-deed before he can recover 
possession of the property. If he is, then 
either Article 44 or 91 of the Limitation 
Schedule applies, and the suit is time-bar¬ 
red. In Ganpati v. Must. Janki ( 3 ) Drake- 
Brockman, J* C., had before him a case 
in which the facts were very similar to 
those in Gharibullah v. Khalak Singh ( 2 ). 
He held that the mother had no power to 
alienate the minor’s property. The 
minor’s adult brother was Jairam, and 
the learned Judicial Commissioner goes 
on to say : 

“ In conclusion I may point out that even, if 
the sale be regarded as one by Jairam of the 
plaintiff’s interest in addition to his own, there 
would be a serious difficulty in the way of apply¬ 
ing Art. 44 of the Limitation Schedule to the 
claim. In the first place such a sale would be 
effected by virtuejof his position as manager of 
the family, not as guardian, and he could sell as 
manager whether his co-parceners were minor or 
major. If he exceeded his powers, his major 
co parcener would apparently have 12 years in 
which to recover possession on the principle laid 
down in Unni v. Kuttchi Amma (4) and applied 
by Benerji, /., in Abdul Rahman v. Sukhdayal 
Singh (5). Why should the minor co-parcener 
be put off with a shorter period ? Similarly, if 
the manager was the father and the property 
ancestral (as here) the other co-parceners would 
have 12 years under Art. 126 in which to sue 
for setting aside a sale, and they should have no 
less where the manager is a brother or uncle. ” 

The principle of Unni v. Kunchi 
Amma ( 4 ) was again affirmed in Bachan 
Singh v. Kamta Pershad ( 6 ), where the 
following extracts from the Madras judg¬ 
ment are quoted :— 

“When a person seeks to recover property 
against an instrument executed by himself or one 
under whom he claims, he must first obtain the 
cancellation of the instrument, and the three 
years’ rule enacted by Art. 91 applies to any 
suit brought by such person.’ But‘where an 
instrument of alienation is executed by a person 
who is not the full owner of the property, but has 
only conditional authority to dispose of it, that 
Article would not apply.” . . . ‘ Such are the 
cases of a guardian of a minor the manager of a 
Hindu family or the sonless widow in a divided 
Hindu family. In these cases . . , it is 

not only not necessary, but it is not possible, 
to have the instrument of alienation cancelled 
and delivered up, because, as between the 
parties to it, it may be a perfectly valid instru¬ 
ment. All that is needed is a declaration that 
the plaintiffs’ interest is not affected by the 
instrument, and that declaration is merely 
ancillary to the relief which may be granted by, 
delivery of possession.’ ” 

(3) Second Appeal No. 649 of 1907. 

(4) (1891) 14 Mad. 26. 

(5) (iq°6) 28 All. 30. 

(6) (1910)32 All. 192 = 5 I. C-585. 
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The Madras case was also cited with 
approval in Sheo Shankar Gir v. Pam 
Shetuak Chowdhri ( 7 ), which was the case 
of an alienation by the manager of a 
Hindu endowment. The learned Judges 
observed : 

“ We also think that we must hold that 
Article 91 of the Limitation Act has no appli¬ 
cation to the present case. A forcible argument 
was addressed to us on behalf of the res¬ 
pondents in order to induce us to hold that that 
Article applied, and a large number of authori¬ 
ties were cited to us. In no one of them do 
we find that Article 91 has been applied to an 
alienation by the manager of an endowment, 
the manager of an infant heir, Hindu 
widow, or any other of the persons whose 
powers are placed in the same footing by 
Hunoomanpersaud Panday v. Babooee Mutiraj 
Koonwerte (8) and the cases which follows the 
decision in that case.” 

In Banwari Lai v. Sheo Sankar 
Misser ( 9 ), another case relied on for the 
appellant. Article 91 was held not to be 
applicable, and the limitation period was 
held to be 12 years, but that was a case 
in which the alienation was by a co¬ 
parcener who was not the manager. 

In a recent case, Kalyan Singh v. 
Pitambar Singh ( 10 ), the alienation was 
by a major and his mother of property 
which belonged jointly to himself and 
his minor brothers. The faets were, 
therefore, parallel to those in Gharibullah 
v. Khalah Singh ( 2 ) and in Ganpati 
v. Must. Janki ( 3 ) of this Court, Cha* 
mier, J., observes : — 

“ I am unable to accept the contention that 
Article 44 applies to this suit. When the 
sale was made Must. Kaunsilia was not 
guardian of the property of the plaintiffs- 
respondents [see Gharibullah v. KhalakfStngh(2 )]. 
The property was part of the joint family 
property of the plaintiffs and their brother, 
Sardar Singh. Must. Kaunsilia must, I 
think, be disregarded altogether. She had no 
right whatever to deal with the property of the 
family after Sardar Singh came of age. 
Regarded as a sale by her alone the sale was 
void altogether and Article 44 does not apply to 
such a case [see Sham Chandra Dafadar v. 
Gadadhar Mundal (il). The sale should, I 
think, be regarded as having been made by 
Sardar Singh, and even if it be assumed that he 
was karta of the family he was not guardian of 
the property of his brother within the meaning 
of Article 44. This Article has never been 
applied to a suit to set aside a sale by a karta of 
joint family property. Nor, as far as I am 
aware, has Article 91 ever been applied to such 
|a case as this. It appears to me that the 

( 7 ) (1897) 24 Cal. 77. 

(8) (1872) 18 W. R. 81 n. 6 M. I. A. 393 

! (P.C.). 

(9) (1909) 1 I. C. 670. 

(10) A.I.R. (1915) All. 113 = 27 I. C. 687. 

(11) (1911) 9 I. C. 377 - 


relevant Article is 144, that the prayer in the 
plaint that the sale may be set aside is probably 
superfluous and that the suit is well within 
time.” 

The learned Counsel, for the respon¬ 
dents, relies on the decision in Sham 
Chandra Dafadar v. Gadadhar Maudal( 11 ), 
in which Article 44 was held applicable, 
and it was remarked that if Article 44 
did not apply, Article 91 did. But the 
alienation in that case was by the minor’s 
de facto guardian who had no share in the 
property herself. The case of a karta is 
very different. In Mahableshwar v. 
Ramchandra ( 12 ), Article 44 was applied 
to a suit to set aside an alienation by a 
mukhtyar appointed by the manager of a 
joint family. The ratio decidendi was 
that alienation was by a properly 
appointed guardian after the death of 
the adult managing member. It was not 
an alienation made by a karta having an 
interest in the joint property. 

It appears to me that there is overwhelm* 
ing authority for the view that Articles 44 
and 91 do not apply to a suit to set aside 
an alienation by a manager of joint 
family property, and that such a n.anager 
does not alter the real relations between 
the parties by calling himself guardian 
of his minor co-parceners. 

The suit has wrongly been held to be 
time-barred and I remand the appeal for 
further trial in respect of the other ques¬ 
tions that have to be decided. Refund 
certificate will issue in respect of the 
Court-fee paid in appeal. Other costs 
will be costs in the suit. 

P.N./R.K. 

Appeal allowed ; Case remanded. 

(12) A. I. R. (1914) Bom. 300 = 21 I. C. 350 = 
38 Bom 94. 
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Mittra, Offg. a. J. C. 

Bayabai —Defendant—Appellant. 

v. 

Purshottam and others —Plaintiffs 
Respondents. 

Second Appeal No. 41 -B of 1913 , 
decided on 12 th November, 1913 , against 
the Decree of Addl. Dist. Judge, East 
Berar, dated 23 rd October, 19 x 2 . 

Civil P. C. (5 of 1908), O. 34, Rr. 2 and 5— 
Payment made ont of Court proved and record¬ 
ed by Court on application by judgment-debtor 
it to be treated at payment in Court. 
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Where an application is made to Court within 
the period allowed by Article 174 to compel 
the decree holder to certify the payment made 
out of Court in satisfaction of a mortgage- 
decree, the payment, if proved, must be record¬ 
ed and then it will in law be treated as a 
payment in Court within the meaning of O. 34, 
R- 2. [P. 56, C. 2.] 

H S. Goar — for Appellant. 

B. K. Bose and K. W. Brahma — for Res¬ 
pondents. 

Judgment. —This is a second appeal 
against a decree absolute for foreclosure. 
Both the lower Courts have refused to 
extend time for payment of the decretal 
amount. It is contended on behalf of 
the respondents that the law contemplates 
only one appeal from an order refusing to 
extend time and that it is not competent 
to the appellant to challenge the order 
passed by the lower Appellate Court by 
way of appeal, even though in point of 
form this is an appeal from the final 
decree. The appellant points out some 
verbal changes made in the new Code. 
His Counsel relies on the wording of 
S. 104 (2):— 

“ No appeal shall lie from an order passed in 
appeal under this section ”, 

whereas the Code of 1882, S. 588, 
declared that orders passed in appeals 
shall be final. A similar alteration in the 
language has been made in the Chapter 
relating to review (c/. S. 629 of the old 
Code with O. 47, R. 7). I do not think it 
necessary to decide this question, as, 
assuming that I have the power under my 
appellate or revisional jurisdiction to 
interfere with the orders passed by the 
Courts below, on case has been made out 
for such interference. The appellant’s 
application to have the ex parte decree 
nisi set aside was dismissed on the 21st 
March, 19 n and there is no explanation 
of any kind on the record for the delay 
till the 27th July, 1911. In this view 
the appeal would have failed, but there 
is another point raised on which I think 
the appellant is entitled to a remand. 

It is alleged that Rs. 1,800 (more than 
the amount due under the decree) was 
paid to the mortgagees on the 28th July, 
1911 in satisfaction of the mortgage- 
decree. On the 16th August, 19n the 
appellant’s son, the first defendant, 
applied to the Court to have an inquiry 
made into this alleged payment of 
Rs. 1,800 to the decree-holders. On the 
14th October, 1911 the Subordinate 
Judge held that 


a payment out of Court is no payment at all 
and that it could not be recognised by the Court 
{vide O. 34, R. 5, Civil Procedure Code).” 

The Court then refused to make an 
inquiry, and it would appear that the 
parties and their Pleaders acquiesced 
in this decision as correct. It has now 
been challenged before me, and I think 
the parties are not bound by an admis¬ 
sion on a point of law, if the admission 
is erroneous. Assuming that the inter¬ 
pretation put by the Subordinate Judge 
on the wording of O. 34, R. 5, is correct, 
an application was made to the Court on! 
the 16th August, 1911 within the period 
allowed by Article 174 of the Limitation 
Act to compel the decree-holders to 
certify the payment. This was an appli¬ 
cation under O. 21, R. 2, which applies 
to a decree of any kind including a 
mortgage-decree. If the alleged pay¬ 
ment is proved, the Court is bound to 
record the same and upon such a record 
being made, the payment will in law be 
treated as a payment in Court. If such 
a payment out of Court is accepted by a 
decree-holder, he must be taken to have 
condoned the delay and the Court will 
not pass a decree absolute for foreclosure. 
This view appears to me to be in accor¬ 
dance with the Civil Procedure Code, for 
it is difficult to believe that the Legis¬ 
lature meant to prohibit altogether pay¬ 
ment out of Court. I need not say what 
equities may arise when no such appli¬ 
cation is made by the debtor within 
the period allowed by Article 174 of 
the Limitation Act. If no payment as 
alleged is proved, the appeal will be dis¬ 
missed, and if the payment is proved, 
the appellant has a right to take 
advantage of a payment made by her co¬ 
mortgagor. The lower Appellate Court 
will now frame an issue as to whether 
Rs. 1,800 was paid to the decree-holders 
in satisfaction of the mortgage-decree on 
the 28th July, 1911. Evidence may be 
taken in the first Court if found more 
convenient. The finding on this issue 
together with the evidence is to be re¬ 
turned by the 15th January, 1914. One 
week will be allowed for filing objections 
and the case will be finally disposed of 
on the 26th January, 1914. 

P.N./R.K. 

Case remanded . 
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ST AN YON, A. J. C. 

Nathu— Plaintiff—Appellant. 

* v. 

Mt. Nai Baku — Defendant — Res¬ 
pondent. 

Appeal No. 401 of 1914, decided on 
21st January, 1915, against the Appellate 
Decree of Dist. Judge, Saugor, dated 
ioth March, 1914. 

Hindu Widow’s Re marriage Act (15 of 1856), 
S. 2—Alienation by widow—Suit by reversioner 
to set it aside brought 12 years after her re¬ 
marriage is barred—Limitation Act (1908), 
Articles 141 and 143. 

The re marriage of a Hindu widow extin¬ 
guishes her estate in the property of her deceased 
husband and the presumptive interest of the 
reversioners vests under S. 2. 

A suit by the reversioners to set aside an 
alienation by the widow of her deceased 
husband’s property brought more than 12 years 
after • her re-marriage is barred under 
Articles 141 and 143. [P. 57, C. 2.] 

Af. Chuckerbutty —for Appellant. 

Judgment.—The facts found are these. 
One Bhairon Lohar, the first husband of 
the defendant, Nai Bahu, died some time 
before 1899, leaving the house in dispute, 
the said defendant as his immediate heir 
and the plaintiff as his nearest rever¬ 
sioner. Nai Bahu took possession of the 
house and retained it continuously till 
the 12th May, 1913, when she sold it to 
the second defendant, Jhalkan, though in 
1899, in accordance with a custom of 
her caste, she contracted a valid marriage 
with one Ohhabile and is still his lawful 
wife:' On the 26th June, 1913 the plain¬ 
tiff lodged the present suit, on the 
allegations (1) that Nai Bahu‘s re¬ 
marriage was completed by a caste 
dinner given in the month of February 
1908 and entailed forfeiture of the estate 
of Bhairon, (2) that, therefore, she had 
no interest to sell to Jhalkan in May 
1913, the estate having vested in the 
pi^ifltiff,, .pind (3) that in any case the 
sale Was made without legal necessity. 
The plaintiff, therefore, claims (a) posses¬ 
sion of Bhairon’s house or, in the alter¬ 
native and (6) a declaration that the 
Sfcle did not affect his reversionary 
interest. . 

| The Courts below having found that 
Nai Bahu’s re-marriage took place in 1899 
Have dismissed the suit as time-barred, 
.plaintiff , has, therefore, made this 


appeal. In my opinion the suit has been 
correctly decided. The re-marriage of 
Nai Bahu in 1899 at once extinguished 
her widow’s estate in the property of 
Bhairon, and the presumptive interest of 
the plaintiff, as the nearest reversioner, 
vested under S. 2 of the Hindu Widows’ 
Re-marriage Act (ig of 1856). Time 
began to run against him for recovery of 
possession of the house which continued 
in the hand of Nai Bahu. The proper 
Article of the Limitation Schedule applic¬ 
able to the case seems to be 143 : but if 
Article 141 can be technically employed, 
then I am clear that by her re-marriage 
Nai Bahu, as the widow of Bhairon, 
incurred civil death, and her subsequent 
possession of the house was that of 
another person in the eye of the law, 
namely, the wife of Chhabile. That the 
civil death of a Hindu widow has the 
same legal result as her natural death 
would have, has been held in several 
cases, e , g ., Nobokishore Surma Roy v. 
Hart Nath Sarma Roy (1) and Hem 
Chunder Sanyal v. Sarnantoyi Debi (2) 
and the dictum in Bibi Sahodra v. Rai 
Jang Bahadur (3) would not apply to 
such a case. 

The appeal fails and is dismissed with¬ 
out notice to the other side. 

P.N./R.K. 

Appeal dismissed. 

(1) (1884) 10 Cai. 1102. 

(2) (1895) 22 Cal. 354. 

(3) (1882) 8 Cal. 224 =*8 I. A. 2io (P. C.). 
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Drake-Brockman, J. C. 

Hari —Plaintiff—Appellant. 

v. 

Wanu and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 273 of 1914. decid¬ 
ed on 7th April, 1915, against the Decree 
of Dist. Judge, Bhandara, dated 7th 
February, 1914. 

C. P. Tenancy Act (10 of 1859), S. 2 (5)—Village 
tank let for fiihing and growing water-nuts is 
not land let for agricultural purposes. 

A village tank over which the landlord gives a 
right to fish and grow waternuts is not “ land let 
or occupied for agricultural purposes or for pur¬ 
poses subservient to agriculture ” for purposes 
of the Act. [P. 58, C. I.] 

J. Mittra —for Appellant. 

H. S. Gour , G. V. Kuckday and V. M. 
Jakatdar —for Respondents. 
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Judgment. —The only question which 
need be determined in this appeal 
is whether a village tank over which 
the landlord gives a right to fish and 
grow water-nuts ( singhara ) is “ land let 
or occupied for agricultural purposes or 
for purposes subservient to agriculture 
within the meaning of that phrase as 
used in S. 2 (5) of the Central Provinces 
Tenancy Act, 1859. This has been 
exhaustively discussed by Stanyon, A 
in Battoo v. Narain Prasad (1) and his 
judgment will shortly be published. I 
concur generally in the view taken by my 
learned brother, and to the cases decided 
under Act 10 of 1859 which he has cited, 
would add Sham Narain Chowdhury v. 
Court of Wards {2), where it was held that 
exercise for more than 12 years of fishing 
rights over the jalkar not connected with 
a holding, did not confer occupancy right 
in the jalkar. 

On behalf of the respondents the deci¬ 
sion of Pearson and Turner, JJ., in Mool- 
chand v. Chutree (3) is pressed upon me. 
The judgment in that case, which was 
apparently not brought to the notice of 
Stanyon, A. J. C., is so brief that it may 
well be reproduced here in extenso :— 

“ From the evidence submitted by the lower 
Court, it appears that the land in suit produces 
water-nuts, which do not grow spontaneously, 
but are the result of sowing or planting. It 
further appears that the plaintiff’s lease was a 
lease of the land which comprises specific fields 
bearing distinct numbers in the hhusrah , and 
not of the produce of any portion of the tank. 
This being so, we are of opinion, on reconsi¬ 
deration, that a right of occupancy could be 
acquired, as it has been deemed to be 
acquired by the tenant in the holding, and we, 
therefore, affirm the decision of the lower 
Appellate Court, and dismiss the appeal with 
costs and interest at 6 per cent.” 

The report contains no detailed state¬ 
ment of the facts, nor does it set out the 
arguments addressed to the High Court. 
The earlier decisions of the High Court 
at Calcutta cited by Stanyon, A. J. C., 
though not relating to tanks used for 
growing produce of the soil forming the 
bed are authorities for the proposition 
that the bed of a tank should not be 
regarded as land for the purposes of 
Act X of 1859, and it is unlikely that 
they were overlooked by the Legislature 
when the Central Provinces Tenancy Act 
of 1883 was on the anvil. 

(1) A. I. R. (1915) Nag. 49=11 N. L. R. 
49 = 28 I. C. 869. 

(2) (1875) 23 W. R. 432. 

(3) 11869) 1 N. W. P. H. C. R. 254. 


Inasmuch as the decree of the lower 
Appellate Courtis based on the erroneous 
view that a tank is land for the purposes 
of the Tenancy Act, 1898, it is hereby 
set aside and the case is remanded to 
that Court for a fresh decision. There 
will be a refund of the Court-fee paid on 
the memorandum of second appeal; all 
other costs will abide the event. 

P.N./R.K. 

Decree set aside ; Case remanded . 
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Stanyon, a. J. C. 

Gopal —A pplicant. 

v. 

Emperor— Respondent. 

Criminal Revn. Petn. No. 26-Bof 1914, 
decided on 13th May, 1914, against the 
Order of Dist. Magte., Buldana, dated 
8th April, 1914. 

(a) Criminal P. C. (5 of 1898), S. 195- 
Requisites of legal sanction. 

A sanction for prosecution which is not 
addressed to any one in particular, and does not, 
as far as practicable, specify the Court or other 
place in which and the occasion on which the 
offence was committed, is not a legal sanction 
under S. 195. [P. 60, C. 2.] 

(b) Criminal P. C. (5 of 1898), S. 195 (b)— 
Notice though not legally necessary should 
ordinarily be given in proper case. 

A Court, acting under S. 195 (£), is competent 
to, and in a proper case should, give notice and 
make inquiry before granting sanction, but the 
law does not compel the givihg of notice or the 
holding of any inquiry before granting sanction. 

[P. 60, C. 1 & 2.] 

(c) Criminal P. C. (5 of 1898), Ss. 476 and 537 
—Magistrate taking action in respect of offence 
notified to him extrajudicially commits illegality 
not curable by S. 537. 

S. 537, can only be used to repair irregulari¬ 
ties which have not occasioned any failure of 
justice. It cannot make legal that which is 
illegal. (P. 61, C. 2.J 

A Magistrate taking action in respect of an 
offence notified to him extra-judicially commits 
an illegality not curable by S. 537. [P. 6i> C. 2.] 

(d) Criminal P. C. (5 of 1898), S. 476-Calling 
of record and subsequent examination do not 
constitute judicial proceedings. 

The offence for which a prosecution can be 
ordered, under S. 476 must have been either 
committed before the Court making the order or 
brought to its notice in the course of a judicial 
proceeding pending before it. [P. 61, C. 2.J 

The calling up of a record under S. 476 and the 
subsequent examination thereof do not consti¬ 
tute a ‘‘judicial proceeding” within the meaning 
of that phrase in the Code, M.L.J. 489, fo»- 

[P. 62, C. i & aJ 
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Dixit —for Applicant. 

,l G* jP. Dtok —for Respondent. 

sriii ' ■ 

r Judgment. —It is necessary to state 
the material facts of this case. On the 
25th November, 1912, a woman, named 
Sita Bai, was run over by a bullock cart 
belonging to one Wahedan and was 
seriously injured, three ribs being frac¬ 
tured. This incident having been reported 
by the village patel to the Tahsildar of 
Jalgaon, the latter passed it on to the 
Police for necessary action. This resulted 
in an investigation by Sub-Inspector 
Gopal Sakharam, who is the applicant 
now before me. On the 29th November, 
1912, he placed Balu, the son of 
the cart-owner Wahedan, before the 
Tahsildar for trial in respect of an offence 
punishable under S. 279 of the Indian 
Penal Code, it being alleged that Balu 
was driving the cart when Sita Bai was 
run over. This case was registered as 
No. 129 of 1912 on the file of the 
Tahsildar, who was a Magistrate of the 
2nd Class at Jalgaon. The case was 
compounded and the accused discharged 
on the 12 th December, 1912. 

Subsequently, a departmental inquiry 
into the conduct of the Tahsildar, Maho¬ 
med Sirajuddin, was set on foot, and, in 
the course of this inquiry, the conduct of 
Sub-Inspector Gopal Sakharam came 
under suspicion and he was suspended. 
An inquiry was then made, inter alia, into 
the facts of Case No. 129 of 1912 above 
mentioned, which led the Assistant Super¬ 
intendent of Police in charge of it to 
believe that, when the cart ran over Sita 
Bai, the persons in it were Parshia and 
Purnia, and not Balu, and that the case 
against Balu, and the evidence given by 
Sita Bai and others in support of it, had 
been fabricated by Sub-Inspector Gopal 
Sakharam. The matter was reported to 
the District Magistrate, who, on the 18th 
November, 1913, made the following 
orders— .,u 

M, lt appears from the papers received from the 
District Superintendent of Police that Sub-Ins¬ 
pector Gopal Sakharam under suspension has 
committed an offence under S. 193/114, Indian 
P,epal Code, si, therefore, sanction his prosecu- 
tjpp for abetment of false evidence. The Prose¬ 
cuting Sub-Inspector, Khamgaon is appointed 
« Prosecutor in the case. He should 

irraogfrto fey the complaint as usual. ” 

bfdct if is apparently sent to the 
Sq^eriti ten dent of Police, who, 
| dtfth'fe Wtsrwdvember, 1913, endorsed it 


on fo the prosecuting Sub-Inspector at 
Khamgaon thus:— 

“ The papers are herewith sent you should 
lay a complaint as directed. ” 

It will be seen that neither the order of 
the District Magistrate nor the endorse¬ 
ment of the District Superintendent gave 
the smallest clue to the allegations upon 
which the charge under S. 114 read with 
S. 193 of the Indian Penal Code was 
to be based. The Prosecuting Sub- 
Inspector was left to evolve the offence 
from the departmental inquiry papers sent 
to him and to exhibit the same as the 
offence to which the so-called sanction of 
the District Magistrate referred. It isnot 
surprising under the circumstances that 
he did nothing of the kind in the shape 
of a formal complaint. He took the 
papers to the Sub-Divisional Magistrate 
of Khamgaon on the 29th November, 
1913. That authority submitted a memo¬ 
randum to the District Magistrate, 
pointing out that he was disqualified 
fronfitrying the case, because he had taken 
part in the inquiries against the Sub- 
Inspector and reported unfavourably on 
him. On the 3rd December, 1913 the 
District Magistrate endorsed on this 
memorandum as follows i—- 

“ District Superintendent of Police, 

Please have the case challaned in the Court 
of Mr. Bhat, Sub-Divisional Magistrate, Malka- 
pur, who will try it." 

On the 4th December, 19131 the Dis¬ 
trict Superintendent of Police endorsed 
the order on to some Prosecuting Inspec¬ 
tor in these words : — 

“ Please lay a complaint before Mr. Bhat, 
Extra Assistant Commissioner.” 

The Prosecuting Inspector, now appoint¬ 
ed to initiate the proceedings, was appa¬ 
rently Mr. Raghonath Dass of Buldana. 
He also did not draw up any written 
complaint. He appeared with his papers 
before the Magistrate appointed to try 
the case and was examined on oath as a 
complainant, and told the story which he 
found in the papers sent to him, not one 
word of his deposition being legal evi¬ 
dence. However, the statement was a 
valid complaint, and the Magistrate 
proceeded to take cognizance of the case 
on it. The Prosecuting Inspector filed a 
list of his witnesses on the 10th Decem¬ 
ber, 1913, and the Magistrate issued 
process and fixed the 19th December, 
1913 for the trial. On that day the 
accused appeared and asked for an ad¬ 
journment on the ground that he had 
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appealed against the sanction granted by 
the District Magistrate. This applica¬ 
tion was allowed, and the case was 
adjourned to the 24th January, 1914. 
Before it could be taken up again, the 
record v/as called up by the Court of 
Sessions. On the 19th January, 1914 the 
learned Sessions Judge revoked the 
sanction, but it was not till the 2nd 
April, 1914 that the record found 
its way back to the Sub-Divisional 
Magistrate, who, on the following day, 
closed the trial and discharged the 
accused. 

The learned Sessions Judge wrote :— 

“ It is impossible to sustain this sanction. ■ 
The learned District Magistrate made no enquiry 
and gave no notice to the Sub-Inspector concern¬ 
ed of the proceedings, if any, taken under 
S. 195, Criminal Procedure Code. He merely 
refers to some Police papers and bases his 
sanction on them as if it was an executive order 
given on some miscellaneous matter. It should 
have been based either on the record of the 
judicial proceeding in which the perjury is said 
to have been committed, or, if the record by 
itself does not disclose any such offence, on the 
result of an inquiry made by himself.” 

It appears to be manifest that so far 
the learned Sessions Judge both mis¬ 
interpreted the law and misapprehended 
the facts. Assuming the proceedings of 
the District Magistrate to have been 
under S. 195 of the Criminal Procedure 
Code, that section did not require him to 
give any notice to the accused or hold 
any independent inquiry before giving 
sanction: Krishnanund Das v. Hari 
Bera (1), Manga Ram v. Behari (2), 
Queen-Empress v. Sheik Beari (3) and 
In the matter of Govindu (4). No doubt, 
a Court acting under S. 195 (6) is compe¬ 
tent to, and in a proper case should, give 
notice and make inquiry before granting 
sanction: Eedarnath Das v. Mohesh 
Ghunder (5), Queen-Empress v. Motha (6) 
and Shashi Kumar Dey v. Shashi Kumar 
Dey (7), and in some cases the failure 
to give notice might be a sufficient 
ground for revoking sanction: Pampa • 
pati v. Suhba Sastri (8). But the law 
does not compel the giving of notice 
or the holding of any inquiry before 


(1) (1886) 12 Cal. 58. 

(2) (1896) 18 All. 358 = 2 Weir 181. 

(3) (1887) 10 Mad. 23 = 2 Weir 297. 

(4) (1903) 26 Mad. 592. 

(5) 16 Cal. 661. 

(6) (1897) 20 Mad. 339 = 2 Weir 175. 

(7) (1892) 19 Cal. 345. 

(8) (1900) 23 Mad. 200 = 2 Weir. 186. 


granting sanction. There was no charge 
against the Sub-Inspector of having 
himself given any false evidence in the 
aforesaid Case No. 129 of 1912, but of 
having committed the offence of abet¬ 
ment of false evidence out of Court, and 
been present while the abettors com¬ 
mitted in Court the act abetted. The 
judicial proceedings contain no trace of 
the act of abetment, which depended for 
proof upon facts discovered by subse¬ 
quent inquiry : and if that inquiry 
satisfied the District Magistrate that a 
prima facie case of abetment was made 
out, since such abetment was committed 
in relation to a proceeding in the Court 
of the Tahsildar, the District Magistrate, 
as a Court to which the Tahsildar as a 
Magistrate was subordinate, was compe¬ 
tent to give sanction under S. 195 (1) ( b) 
read with sub-S, (3). 

The learned Sessions Judge was on 
firmer ground when he condemned the 
sanction as bad for non-compliance with 
the imperative provisions of sub*S. (4) 
of S. 195 : and his rovocation of the 
so-called “ sanction ” on that ground 
was quite legal though, as I shall here¬ 
after show, inexpedient. A sanction for 
prosecution which is not addressed to any 
one in particular and does not, as far as 
practicable, specify the Court or other 
place in which, and the occasion on 
which, the offence was committed, is 
certainly not a legal sanction under 
S. 195 of the Criminal Procedure Code. 
But having legally revoked the 
“sanction,” the learned Sessions Judge 
added to the medley and confusion by 
making the wholly unnecessary observ¬ 
ation that “ this revocation is no bar to 
a complaint being made under S. 476, 
Criminal Procedure Code, after a proper 
inquiry. ” How that section could 
legally be used in a case where the 
offence of abetment was neither com¬ 
mitted before the District Magistrate nor 
brought under his notice in the course of 
a judicial proceeding, the learned Ses - 
sions Judge did not point out. 

As might have been foreseen, the 
observation misled the District Magis¬ 
trate into an illegal use of S. 476. He 
sent for the record of Case No. 129 of 
1912. Having perused it, he decided to 
examine certain witnesses and so, after 
obtaining the presence of the accused, 
on the 8th April, 1914 he made an order, 
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whereof it is only necessary to quote the 
following passage : — 

“ I think the inquiry held under S. 476, 
Criminal Procedure Code, shows prima facie 
that Gopal Sakharam at time of ohallaning 
Criminal Case No. 129 of 1912 before the 
(illegible) of the 2nd Class Magistrate, Jalgaon, 
fabricated and abetted the fabrication of false 
evidence in a judicial proceeding. I, therefore, 
direct that he be prosecuted under that section 
and proceeded against according to law.” 

The case was sent to, and the accused 
was bound over to appear before, the 
Sub-Divisional Magistrate of Malkapur, 
who took it up, as on complaint made by 
the District Magistrate, on the 14th 
April, 1914 ; but further proceedings were 
held in abeyance by the prosecution, 
apparently owing to the present applica¬ 
tion for revision of the order of the 8th 
April, 1914 having been preferred. 

I have stated that the order of the 
Sessions Judge revoking the sanction was 
inexpedient. When the case reached 
him, a detailed complaint against the 
accused had already been recorded, and 
though the sanction for the prosecution 
was bad in form, there is no doubt that 
the case presented in the statement of 
the Prosecuting Inspector was the case 
which the District Magistrate intended 
to sanction. He undoubtedly had juris¬ 
diction to give a sanction under S. 195 of 
the Criminal Procedure Code. His failure 
to comply with provisions of that section 
was an irregularity which, having regard 
to S. 537 (6) of the same Code, did not 
affect the validity of the order of the 
Sub-Divisional Magistrate for the issue 
of process against the accused, and the 
progress of the trial which had already 
been made before the Sessions Judge set 
aside the sanction. The revocation of 
the sanction was, I think, rightly inter¬ 
preted to involve a setting aside of all 
proceedings taken under that sanction, 
and though this was not illegal, S. 537 
beieg subject to all earlier provisions in 
the Code, including S. 195 (6), the 
learned Sessions Judge would have done 
well, in this particular case, to have 
pointed out the irregularity in the sanction 
and allowed the trial to proceed. 
However, I have not been asked to revise 
the order of the Sessions Judge, nor does 
it involve any error of law which would 
justify me in doing so. 

But the subsequent proceedings of the 
District Magistrate purporting to be 
under S. 476 of the Criminal Procedure 


Code are not merely irregular—they are 
without jurisdiction and illegal : and 
S. 537 cannot save such proceedings. 
That section can only be used to repair’ 
irregularities which have not occasioned! 
any failure of justice. It cannot make! 
legal that which is illegal, as pointed 
out by the Privy Council in Subra/cinania 
Ayyar v. King-Emperor (9). Jurisdiction 
to act under S. 476 is given by the ex¬ 
press terms of the section in respect of 
offences committed in the presence of 
the Court exercising the jurisdiction, or 
brought to its notice in the course of a 
judicial proceeding. There has been 
some conflict of opinion between the 
several High Courts in India (a) as to 
the Court which can proceed under the 
section, and (b) as to the time within 
which the jurisdiction is to be exercised. 
In Calcutta and Madras the view has 
prevailed that the word ‘Court’ in S. 476 
means the. Judge who tries the case in 
the course of which the offence is com¬ 
mitted or brought to notice, and that the 
power to order prosecution must be exer¬ 
cised immediately after the conclusion 
of the case, so as to be a part of the same 
proceeding : Begu Singh v. Emperor (10), 
Aiyakannu Piliai v. Emperor (n) and 
In re Rahimatulla Sahib (12), all of which 
are Full Bench decisions. In Bombay 
and Allahabad the opinion is that the 
section imposes no time limit, and that 
the word ‘Court’ is not confined to the 
individual Judge before whom the offence 
was committed, but includes his suc¬ 
cessors and also Courts to which he 
is subordinate: In re Lakshmidas 
Lalji (13), Girwar Prasad v. Emperor ( 14) 
and Kamta Prashad v. Emperor (15). But 
all the High Courts are agreed that 
the offence for which a prosecu¬ 
tion can be ordered under S. 476 
must have been either committed before 
the Court making the order or brought to 
its notice in the course of a judicial 
proceeding pending before it. There is, 
and can be, no difference of opinion on 
this point, because the language of the 
section is perfectly plain. In the present 


(9) (1902) 25 Mad. 61 =* 28 1 . A. 257 (P. C.). 

(10) (1907) 34 Cal. 551 (F. B.). 

(11) (1909) 32 Mad. 49 = 1 I. C. 597. 

(12) (1908) 31 Mad 140. 

(13) (1908) 32 Bom. 184. 

(14) (1909) 1 I. C. 306. 

(15) (*9”) 33 All. 396 = 9 I. C. 497 = 12 
Cr. L. J. 93. 
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case the alleged abetment of false 
evidence for which the District Magis¬ 
trate wishes to prosecute the present 
applicant was admittedly not committed 
before his Court, and we have his own 
order of the 18th December, 1913 to 
show that it was brought to his notice in 
a Police report, and not in the course of 
any judicial proceeding then pending 
before him. He could not afterwards 
set up a judicial proceeding for the 
purpose of again informing himself of 
what he already knew, so as artificially 
to create for himself jurisdiction under 
S. 476. That would be a reducing of 
the law to absurdity. In respect of an 
offence already notified to him extra- 
judicially, he could not have jurisdiction 
to proceed under S. 476. 

But, let it be assumed, for the sake of 
argument, that the District Magistrate 
could close his eyes to the notice of the 
alleged offence already giver^to him by 
the Police in a departmental report and 
could look for a fresh notice in the course 
of a judicial proceeding, it is still 
manifest that he never received any such 
notice. In showing cause against the 
rule issued to him the learned District 
Magistrate seems to suggest that his 
calling up of the record of Case 
No. 129 of 1912 aforesaid was a 
l“ judicial proceeding. ” I am very clear 
that the calling up of a record under that 
section and the subsequent examination 
thereof do not constitute a “ judicial 
proceeding ” within the meaning of that 
phrase in the Code of Criminal Procedure. 
It may be conceded that the definition— 
if it can be so called—of a “judicial 
proceeding” given in S. 4 ( m) of the 
Criminal Procedure Code is not exhaus¬ 
tive ; but common sense draws an easy 
distinction between the executive, or 
administrative, and the judicial powers 
and procedure of a Court. Every 
superior Court constantly examines the 
records of the Courts subordinate to 
it. This is an administrative act. On 
making such examination it may or may 
not find an error calling for interference in 
revision. In the former event, it registersa 
case and enters upon a judicial proceed¬ 
ing : in the latter, it returns the records 
generally without any note thereon, and 
no judicial proceeding takes place. In 
Sangilia Pillai v. The District Magistrate 
of Trickinopoly (16) the Court refused to 

(16) (1902) 25 Mud. 659 = 2 Weir 599. 


decide whether an order passed after and 
as the result of an examination of records 
called up under S. 435 aforesaid was a 
judicial proceeding. But in In re Subba- 
raya Vathyar (17) it was held that the 
calling up of records under S. 435 was 
not a judicial proceeding from which 
jurisdiction to act under S. 476 could be 
obtained, and in this view I concur. 

But I go further in this case. Even if 
the act of the District Magistrate in 
sending for the record of Case No. 129 
of 1912 aforesaid and perusing the same 
was a judicial proceeding, such perusal 
did not bring to his notice that the wit¬ 
nesses in the case had given false evid¬ 
ence. The whole of the case against the 
present accused rests on statements and 
circumstances entirely outside that 
record. Yet on perusing that record the 
District Magistrate proceeded to hold an 
inquiry under S. 476. That was ultra vires. 
It is true that this inquiry was made 
judicially and disclosed evidence of the 
alleged offence, but a Court cannot take 
action under S. 476, for the purpose of 
obtainingnotice of the offence to be dealt 
with under that section. It must have 
such notice, before it can legally make 
any inquiry under that section. 

For all these reasons it is manifest that 
the proceedings of the District Magis¬ 
trate under S. 476 of the Criminal Pro¬ 
cedure Code were ultra vires , and the 
illegality cannot be cured by applying 
S. 537 of that Code. It is to be regretted 
that a prosecution deemed advisable by 
the District authorities should be blocked 
in this way : but such obstruction is in¬ 
evitable if the plain provisions of the law 
are not followed. The District Magis¬ 
trate did not follow the simple provisions 
laid down in S. 195—he once ordered the 
filing of a complaint and subsequent¬ 
ly a Police challan in the same 
case—and altogether the procedure 
has been confused and uncertain. Surely 
it was simple enough for some official 
preferably not a Public Prosecutor to 
draw up a complaint of the offence 
charged, with details as to time and 
place, and apply to the District Magis¬ 
trate to sanction the presentation of the 
same, and having obtained it, to file the 
complaint before the proper Magistrate 
in the usual way. I do not undertake to 
advise the course which the District 

(17) (1905) 15 M. L. J. 489=3 Cr. L. J. 118. 
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Magistrate should now follow. The law 
ia clear and simple, and he has oppor¬ 
tunity for obtaining legal advice thereon. 
The proceedings of the District Magis¬ 
trate under S. 476 of the Criminal Proce¬ 
dure Code, and all 1 proceedings arising 
out of his order of the 8th April, 1914. 
are hereby set aside as illegal, and the 
applicant is discharged from all liability 
to appear and answer to the case insti¬ 
tuted under the order of the 8th April, 
1914. If further action against him in 
respect of the alleged offence is deemed 
advisable, it must be taken in accordance 
with law. 

P.N./R.K. 

Revision allowed. 
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Govind and others —Plaintiffs—Appel¬ 
lants. 

v. 

Jagannath —Defendant—Respondent. 

Appeal No. 497 of 1914. decided on 1st 
July, 1915, against the Appellate Decree 
of Divnl. Judge, Nagpur, dated 28th 
March, 1914. 

(a) Transfer of Property Act (4 of 1882), 
S. 58 (b)—Essentials of simple mortgage. 

For a mortgage to be a simple mortgage the 
mortgagor must, under the definition in S. 58 ( b ) 
bind himself personally to repay the mortgage- 
money. [P. 64, C. 2.] 

(b) Transfer of Property Act (4 of 1882), 
S. 68 (a)—Intention is to exclude personal lia¬ 
bility not expressly provided for. 

The language of S. 68 (a) seems to indicate an 
intention on the part of the Legislature to ex¬ 
clude the personal liability of the mortgagor in 
all cases where it is not expressly provided for. 

[P.64, C. 2.J 

(c) Transfer of Property Act (4 of 1882), 
S. 68 (b)—Security. 

The security referred to in S. 68 (6) must be 
one effected by a mortgage under the Act. 

(P. 65, C. i.] 

(d) Transfer of Property Act (4 of 1882), 
S. 68 (a)—Foreclosure provided as only remedy 
—'Undertaking by mortgagor to pay by fixed 
data does not amount to stipulation to repay 
within S. 68 (a). 

Where the only remedy mentioned in the mort¬ 
gage-deed as available to the mortgagee is fore¬ 
closure, the mere fact that the mortgagor under¬ 
takes to pay the mortgage-money by a fixed date 
does not amount to a stipulation to repay the 
same within the meaning of S. 68 (a) and it is 
for the mortgagee to prove that a personal 
remedy against the mortgagor is also open to 
him. , xo,Cal. 740 (P.C-)and 16 Cal. 540, ref. to. 

[P. 64, C. 2.] 

V. R. Rcvndit — for Appellants. 

F. W. Dillon— for Respondent. 


Judgment. —The appellants in this 
case sued on foot of a mortgage-bond to 
recover the mortgage-money from the 
mortgagors personally. The plaint 
contains an express statement that the 
mortgagees relinquish their mortgage- 
rights —wadi aple gahanache hakk soran 
del ahet. 

The Courts below have concurred in 
holding that the mortgagors have not 
“bound themselves to repay the mortgage- 
money'’ within the meaning of Clause (a), 
S. 68, Transfer of Property Act. The Trial 
Judge considered that personal liabi¬ 
lity should be enforced under Clause (6) 
of the section, on the ground that the 
mortgagors themselves removed and dealt 
with as their own certain agricultural 
produce to which the mortgage extends. 
On the latter point, however, the lower 
Appellate Court took the opposite view, 
with the result that the suit has been 
dismissed. 

So far as the mortgaged property is 
concerned, the only remedy mentioned in 
the deed as available to the mortgagees 
is foreclosure. The document begins by 
giving the principal as Rs. 1,474, and 
undertaking to pay interest at 14 annas 
per cent, per mensem till liquidation. 
The principal is then made payable with 
interest on the whole amount by 4 yearly 
instalments. Compound interest at 2 
per cent, per mensem is to be paid on the 
sum in default at any given time, and the 
entire balance is made exigible in lump 
should any 2 instalments or part of each 
of 2 instalments be unpaid at one time. 
The mortgaged property consists of two 
malik makbuza fields and the annual 
produce of three other fields. The clause 
affecting produce explicitly provides that 
the land from which it is raised has not 
itself been mortgaged. Then follow 
stipulations which have been translated 
thus: — 

“The above-mentioned property has been 
mortgaged till liquidation of the amount. It 
is managed and possessed by us and will con¬ 
tinue to be so in future. Any loss to the pro¬ 
perty on account of heavenly calamities will 
be ours. If your amount be not repaid in 
accordance with the stipulations or the 
provision for payment in lump, the whole 
mortgaged property shall stand foreclosed for 
the entire amount that may be found due after 
deducting repayments, whether it be on account 
of principal or on account of interest.” 

It will be observed that the document 
does not come within the definition of a 
mortgage by conditional sale in S. 58 (c), 
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Transfer of Property Act. It is in one 
of the forms described by Turner C. J., 
in Ramasami Sastrigal v. Samiyappa- 
nayakan (i) as known to the Hindu Law. 
The learned Judge remarked in this 
connection as follows :— 

“ Among these is the mortgage with a condition 
that, in the event of default being made in the 
payment of principal on or before the date named, 
the property mortgaged shall pass to the mortgagee 
as an absolute purchaser. 

‘This form of Hindu mortgage under the 
names of katknbala, muddatakr-yam and gahatt 
lahan obtains commonly throughout British 
India, though its incidents may vary. It is 
generally, though not universally, accompanied 
by the delivery of possession to the mortgagee 
with permission to enjoy the usufruct either in 
lieu of, or in part-payment of, the interest, and. 
while ordinarily it involves no personal obli¬ 
gation on the part of the mortgagor for re¬ 
payment of the debt (Macpherson on Mortgages, 
ii/, it may, by special agreement or local 
custom, confer on the mortgagee the option of 
recovering the money from the mortgagor 
personally or of availing himself of the sale.” 

On the authority of the same passage 
in Macpherson’s Law of Mortgage in 
British India their Lordships of the 
Privy Council said in Balkishen Das 
v. Legge (2):— 

** It is not necessary in a mortgage by condi¬ 
tional sale, ' kutkubala' or ‘ bai-bii-wafa ’ 
that the mortgagor should make himself 
personally liable for the repayment of the 
loan.” 

The passage thus relied on will be 
found on page n of the 5 th and on page 
15 of the 7th edition of Macpherson’s 
work. 

For the appellants it is urged 
on the authority of Musaheb Zaman 
Khan v. Inayat-ul-lah (3) that where 
there is nothing to shov; a 
contrary intention of the parties, every 
mortgage carries with it a personal liabi¬ 
lity to pay the money advanced. In that 
case the mortgage sued on was a “simple” 
one and the dictum relied on (page 519) 
is rested on the authority of an English 
case Sutton v. Sutton (4) decided by Sir 
G. Jessel, M. R. In England, however, 
the personal liability of the mortgagor is 
always implied: see Fisher's “ Law of 
Mortgage,” paragraph 8, (page 7, 6th 
edition). And under the Conveyancing 
and Law of Property Act, 1881, a mort- 
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gage of freehold or leasehold land, if it 
be expressed to be by way of statutory 
mortgage and be made in a certain form, 
implies both a covenant by the mortga¬ 
gor for payment of principal and interest 
at the stated rate and a proviso for recon¬ 
veyance by the mortgagee upon payment 
on the stated day of principal and inte¬ 
rest. But the language of S. 68 (a), 
Transfer of Property Act, seems to indi¬ 
cate an intention on the part of the 
Indian Legislature to exclude the person¬ 
al liability of the - mortgagor in all 
cases where it is not expressly provided 
for, and the other clauses of the section 
have no application. Fora mortgage to 
be a “ simple ” mortgage the mortgagor 
must, under the definition in S. 58 (6) of 
the Act, bind himself personally to pay 
the mortgage-money. That to make the 
personal estate other than the mortgaged 
property liable something more is requir¬ 
ed than an initial promise such as appears 
in the document now under consideration, 
is shown by the decision in Narotam 
Dass v. Sheo Pargash Singh (5), where 
their Lordships of the Privy Council held 
that a document containing a promise to 
repay the principal with interest within 
a period of 2 years was a mere hypothe¬ 
cation, there being no personal contract 
on the part of the debtor to pay out of 
his personal estate. That view, was 
applied to a very similar case by a Divi¬ 
sional Bench of the Calcutta High Court 
in Bunseedhur v. Sujaat Ali (6). 

A promise to pay by a fixed date is a 
feature of most mortgages, and the 
mention of a date is practically essen¬ 
tial to enable the mortgagee to know 
when he may resort to the remedy 
or remedies to which his agreement 
entitles him. In the present; case one 
remedy only—foreclosure—is expressly 
named, and it is, therefore, for the 
appellants to show clearly that another 
also was intended to be available. It is 
urged that the fields mortgaged were not 
equal in value to the principal amount 
secured, the larger one having admittedly 
been released by the mortgagee for 
Rs. 700 only, and that the mortgage of 
future produce was necessarily of a 
speculative nature owing to the state of 
the law as laid down in Raghunath Bao 


(5) (1884) 10 Cal. 740 = 11 I. A. 83 (P. C.). 

(6) (1889) 16 Cal. 540. - • ■ 
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V.. Moti (7) and Nanhuji v. Ckimna (8). 
The inference pressed for is that a 
personal remedy must have been contem¬ 
plated as essential to the protection of 
the mortgagee. Stress is also laid on 
the reference in the foreclosure clause to 
the previous stipulations for payment. 
The release in question took place nearly 
2 years after the mortgage and cannot 
properly be referred to as an aid in con¬ 
struing the deed : it was open to the 
appellants to plead and adduce evidence 
as to the value of the fields at the date 
of the mortgage and had they done so, 
the respondents might have met them 
suitably in this matter. As to the mort¬ 
gage of produce it is very difficult to 
understand what the mortgagor was 
meant to do. The deed includes no 
stipulation for delivering the crops to 
the mortgagee or for their valuation, nor 
is payment of the principal and interest 
otherwise than in cash expressly contem¬ 
plated : on the other hand, all the 
property described is to remain incumber¬ 
ed till liquidation and the whole of it is 
finally to be foreclosed. It is possible, 
therefore, that the mortgagor intended to 
give over the produce exactly the same 
right as over the malih makbuza plots. 
In the reference in the foreclosure clause 
to the previous stipulations for payment 
of principal and interest I can see no 
more than a necessary concomitant of 
the penalty agreed upon for default: it 
does not impose any further liability. 

< My conclusion is that the parties 
intended foreclosure to be the mort¬ 
gagee’s sole remedy for default and that 
S. 68 (a), Transfer of Property Act, has 
no application. 

With regard to the plea based on 
S. 68 (6), I am unable to see that the 
clause has any application. The secu¬ 
rity referred to therein must, I think, be 
lone effected by a mortgage under the 
Act. In so far as the contract relates to 
the produce of unmortgaged land it does 
not constitute such a mortgage at all. 
By failing to deliver the produce annually 
the mortgagors did not destroy anything 
which could be foreclosed under the Act. 
Moreover, as already remarked, the con¬ 
tract does not expressly provide for 
either delivery of the produce or payment 
of its value annually to the mortgagee. 


( 7 ) ( 1897 ) 10 C. P. L. R. 87 . 

( 8 ) ( 1911 ) 7 N. L. R. 72 - 10 1. C. 869 . 
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while there is room for doubt whether the 
parties did not intend to provide solely 
for a transfer of ownership on failure to 
pay the mortgage-money as promised,, 
a kind of arrangement mentioned as 
possible in Nanhuji v. Chimna (8). 

The contentions rested on Clauses (a)’ 
and ( 5 ), S. 68, Transfer of Property Act, 
both fail. I am asked, however, to pass 
a decree against any crops which were 
standing or gathered at the time the suit 
was instituted, i. e., 23rd February, 1912. 
Such a course could not properly be 
taken without an inquiry as to whether 
any crops were in existence then, and 
such an inquiry might lead to discovery 
of rights vested in transferees without 
notice of the incumbrance. In the plaint 
the appellants gave up all remedies 
against the mortgaged property and I 
have no doubt that this relinquishment 
was intended to cover the produce of the 
unmortgaged land. The question what 
remedy was meant to be provided by the 
contract against the produce has neither 
been put in issue nor tried, and i do not 
see my way to ordering a remand at this 
stage. Should the appellants be advised 
that they can proceed against the crops 
of 1912, or any subsequent year, they 
should do so by separate suit. 

The appeal is dismissed with costs, no 
points other than those above considered 
having been pressed. Costs in the lower 
Courts will be paid as already ordered. 
P.N./R.K. 

Appeal dismissed. 
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Drake-Brockman, J. C. 

Meghraj —Applicant. 

v. 

Johnson —Respondent. 

Civil Revn. Petn. No. 92 of 1914, 
decided on 23rd January, 1915, against 
the Decree of Sm. C. C. Judge, Nagpur, 
dated 23rd September, 1913* 

(a) Civil P.C. (5 of 1908), S. 35-General rule 
as to costs departed from bj Small Cause Court 
—Reasons given not supported by record—High 
Court can interfere—Provincial Small Cause 
Courts Act (1887), S. 25 . 

High Court has power to interfere under S. 25, 
Provincial Small Cause Courts Act, where a 
Small Cause Court departs from the general rule 
as to costa that they shall follow the event for 
reasons which find no adequate support in the 
facts on record. 3C.P.L.R. 185 andn C.P.L R. 
gi, ref. to, [P. 66, C. 2.] 
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(b) Negotiable Instruments Act (4 of 1881), 

On demand ”—Words do not constitute 
condition precedent. 

The words ‘ on demand ’ used in a promissory 
note payable on demand do not constitute a 
condition precedent, but merely import that the 
debt is due and payable immediately. 

[P. 66, C. 2.] 

A creditor, however, who commences an action 
-without having first demanded payment, may 
properly be saddled with the costs of the trial, 
if the debtor was all along willing to pay. 7 B.H. 
C. R. 36, 20 Mad. 245 , Macintosh v. Haydon, 
(1827) 27 R. R. 757, foil. [P. 67, C. I.j 

(c) Contract Act (9 of 1872), S. 49—Scope. 

Under S. 49. it is generally for the debtor to 
seek out the creditor for the discharge of his 
debts. 13 C. P. L. R. 74, foil. [P. 67, C. 1.] 

M. R. Bobde — for Applicant. 

A. J. Balm —for Respondent. 


connection the defendant’s written state¬ 
ment contains the following :— 

“As the transaction was entered into by the 
plaintiff in person with the defendant at the 
latter’s bungalow and as it was the practice in 
previous dealings between the parties to make 
up the accounts at the defendant’s house, the 
defendant naturally expected the plaintiff to 
comply with his request in the letter and was 
ready with the amount wherewith to pav the 
plaintiff.” P y 

According to the lower Court’s judg¬ 
ment the points for determination thus 
raised are :— 

“ Is the plaintiff entitled to interest up to the 
19th August, 1913 or up to the 30th April, 
1913?” 

“ Can the plaintiff demand costs of this suit 
under the circumstances of the case? ” 


Judgment.— This is an application 
for revision of so much of a decree 
passed by the Small Cause Court, Nagpur, 
as refuses the plaintiff any part of his 
costs, although as to the greater part of 
his claim he was successful. 

The suit was brought on a promissory 
note payable on demand and not at any 
specified place. It was executed by the 
defendant on the 20th November, 1911. 
Several oral demands for payment were 
made by the plaintiff’s servant Govind 
Rao (P. W. No. 2), and finally on the 
22nd April, 1913 a notice was sent to 
the defendant which he received two 
days later. On the 30th April the 
defendant sent the plaintiff by registered 
post a letter in the following terms :— 

“ Your registered notice to hand. I W’as sur¬ 
prised to receive it, as I never refused to settle 
your account. Your servant came to me on 2 or 
3 occasions and he was told to ask you to call 
and make up accounts. Will you, therefore, 
come over and make up accounts and meanwhile 
send me a memo, showing (i) the amount 
originally borrowed and the date on which it was 
handed ove*- to me, (2) the amounts received by 
you in payment of the loan and (3) balance due 
up to the end of April?” 

The plaintiff received this letter on the 
2nd May, but neither sent a reply nor 
complied with the defendant’s request. 
The suit was filed on the 19th August, 
1913. ■ v’ 

Interest was claimed at the rate of 3 
per cent, per mensem, but the defendant 
pleaded that 1 percent, per mensem was 
the rate agreed upon and the lower Court 
found in his favour on this point. A 
further plea was taken to the effect that 
the defendant should not be held liable 


The former was found against the 
defendant on the ground that he neither 
made a legal tender before suit of the 
sum he considered due nor deposited that 
sum in Court during the trial. But the 
plaintiff's costs were disallowed in toto for 
the following reasons :— 

“The letter and the acknowledgment filed by 
the defendant clearly show that the plaintiff is 
to blame for this litigation. If he had gone to 
the defendant as he was accustomed to do, this 
suit would not have been filed, as the defendant 
was ready to settle the matter before coming to 
Court.” 

The general rule as to costs is that 
they should follow the event. This is 
plain from S. 35 of the Civil Procedure 
Code, and was also held in Must. Uma 
v. Must. Kallu (1). The lower Court has 
stated in writing its reasons for not 
following this general rule and so far has 
complied with S. 35 of the Code.- The 
plaintiff-applicant’s contention however, 
is that the reasons given find no adequate 
support in the facts on record, and if this 
is correct, this Court should, I think, 
interfere on the principle laid down in 
Bhaiyalal v. Jamnadas (2). 

Now it is not contended that as a 
matter of law the plaintiff was bound to 
attend at the defendant’s bungalow to 
demand payment. Under the exception 
to S. 64, Negotiable Instruments Act, 
1881, no presentment of the note was 
necessary in order to make the defendant 
chargeable thereon. The words “ on 
demand ” do not constitute a condition 
precedent, but merely import that the 
debt is due and payable immediately^ 


for interest after the 30th April, 1913 or 
'for the plaintiff’s costs of suit. In this 


(1) (1890) 3 C. P. L. R. 185. • 
f 2 ) (1898) n C. P. L. R. 91. • 
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and. iL-i^for this reason that the period 
of limitation applicable runs from the 
date of the instrument, not from the time 
o| the demand: see Article 73 of the first 
Schedule to the Indian Limitation Act, 
1908, Jeaunissa Ladli Begam v. Afanikji 
Khursetji (3) and Perumal Ayyan v. Ala- 
girisami Bhagavathar (4). The law of 
England is the same and will be found 
stated in Byles on Bills (page 321, 17th 
edition) and in Norton v. El lam (5). In 
both countries, however, the creditor who 
commences an action without having first 
demanded payment may properly be 
saddled with the costs of the trial, if the 
debtor was all along willing to pay : see 
Macintosh v. Hay don (6). In so far as the 
plaintiff had as a matter of courtesy been 
accustomed to visit the defendant per¬ 
sonally to state his claims, the defendant 
had ample notice before suit that this 
should no longer be expected. There is 
really no room for any suggestion that 
the defendant did not know what he had 
to pay. The plaintiff’s servant was ready 
to show the accounts, and no accounting 
was in fact necessary, seeing that even up 
to the date of the lower Court’s judgment 


no payment was ever made. It is not 
suggested that the defendant did not 
know the date or amount of the note or 
the rate of interest he had agreed to pay, 
and under the general rule embodied in 
S* 49 of the Indian Contract Act, it 
is for the debtor to seek out the 
creditor for purposes of performance: 
see Ganesh v. Sidhakaran ■ (7). Had 
the plaintiff complied with the defend¬ 
ant's request, it is certain that the 
parties would not have agreed as to the 
amount payable by way of interest, and 
HO., less certain that the defendant, how: 
ever, ostensibly willing to discharge his 
debt, /yvould not in fact have done so. 
Aft to. the latter point, I need only refer 
t0! th$,jfacts that nothing was paid into 
Court 4t the trial under O. 24 of the first 
Schedule to the Civil Procedure Code, 
apd that at the defendant’s request the 
doerep,,lor payment by two instal¬ 
ments, ,the, £rst not falling due till nearly 
a^month, after conclusion of the trial, 
aying,, regard to the illustrations in 
. 4 (2) of the said Order, I am clearly of 

Mgi£y?o%i<i£ jt.i ' “ ~ ' 

20 Btad. 245 . 

;6) (1826) 27 R. R. 757. - - - 

I3)C| £,L,£. 24. . I.*(- » 




opinion that in a case like the present it 
was improper to deprive the plaintiff of 
all his costs. The defendant should 
have tendered what he considered due, 
and just as he has been made to pay 
interest up to the date of the suit, so he 
should be ordered to pay so much of the 
plaintiff’s costs as corresponds necessarily 
to the latter’s success, namely, Court-fee 
(Rs. 48) on the sum decreed, Pleader’s 
fee (Rs. 31-8-0) on the said sum, Court- 
fee (8 annas) on the vakalatnama, and 
process-fee (8 annas) for summons to the 
defendant, total Rs. 80-8-0. No more 
than this is asked for by the plaintiff in 
this Court. 

The decree of the Small Cause Court 
is modified by substituting for the direc¬ 
tion that each party do bear his own 
costs a direction that the defendant do 
pay Rs. 80-8-0 out of the plaintiff’s costs 
and that otherwise costs be borne as 
incurred. The defendant will pay the 
costs of the application to this Court. I 
allow Rs. 15 as Pleader’s fee. 

P.N./R.K. 

Decree modified. 
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Drake-Brockman, j. c. 

Nama and others —Defendants— 

Applicants. 

v. 

Gopalya —Plaintiff—Opposite Party. 

Civil Revn. Petn. No. 2 of 1915, 
decided on 20th November, 1915, 
against the Order of Sm. C. C. Judge, 

Hinganghat, dated 3rd November, 1914. 

Provincial Small Cause Courts Act (9 of 
1887), Sch. II, Art. 35, Clause (1)—Suit to recover 
damages for causing pollution is not triable by 
Small Cause Court. 

A suit to recover damages for having caused 
pollution to the plaintiff and his consequent ex- 
communication is one to recover compensation 
for injury to the person within the meaning of 
Article 35, Clause ( 1 ;, and is not triable by a 
Small Cause Court. 18 W.R. 434, dist.; 36 Bom. 
443, ref. to. [P. 68, C. i.j 

M. P. Bobde —for Applicants. 

G. R. Pradhan —for Opposite Party. 

Judgment.— This application for 
revision arises out of a suit brought by 
the non-applicant, a Mahar, to recover 
damages on the following allegations. 
The non-applicant’s bullock trespass¬ 
ed into the applicants’ field. The 
applicants, intending to cause pollution 
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to the non-applicant, tied a dog's bone 
to the bullock’s neck and drove it towards 
the non applicant’s house. The non¬ 
applicant discovered the bone the same 
evening when tying up the animal. He 
was then excommunicated according to 
the custom of the caste, and the necessary 
purification entailed expenditure amount¬ 
ing to Rs. 50, which sum was claimed. 
The defence included, besides a general 
denial of the allegations in the plaint, 
an alibi on the part of each applicant. 

The case was tried by the Munsif of 
Hinganghat in the exercise of his Small 
Cause Court powers. He found that the 
defendants had done the act complained 
of, that the plaintiff was consequently 
outcasted and that he had to incur Rs. 50 
for purification as alleged by him. The 
claim was, therefore, decreed in full. 

In this Court a number of specific objec¬ 
tion to the frame of the suit and the ade¬ 
quacy of the evidence adduced have been 
put forward which, to [judge from the 
lower Court’s record and particularly 
from the statement of the points for 
determination, were not raised at the 
trial, though the defendants were 
throughout represented by a Pleader. It 
is, however, unnecessary to consider the 
said objections, because I am satisfied 
that the application must succeed on the 
ground that the suit is not one which 
could be tried by a Small Cause Court, 
being brought for injury to the person 
in a case falling under Clause ( l) of 
Article (35) in the Second Schedule/to 
the Provincial Small Cause Courts Act, 
1887. The non-applicant’s learned 
Pleader cites Ganga Narayati Maytro v. 
Gudadhur Chowdhry (1) as authority for 
his contention that inasmuch as actual 
pecuniary damages have resulted from 
the personal injury complained of, the 
suit can be tried by a Small Cause Court. 
That case, however, like several others 
which might be cited in the same con¬ 
nection— e. g., Brojo Soondur Bhadooree v. 
Eshan Chunder Roy (2), Mansing Lalung 
v. Theram Doloye (3), Durga Pershad v. 
Asa Jolaha (4), Debi Singh v. Hanuman 
Upadhya (5) and Jiwa Ram Singh v. 
Bhola (6)—was decided when the Mufas- 

(1) (1870) 13 W. R. 434. 

(2) (1871) 15 W. R. 179. 

(3) (1874) 22 W. R. 395. 

(4) (1880) 5 Cal. 925. 

(5) (1881) 3 All. 747 - 

(6) (1888) 10 All. 99. 


sil Small Cause Courts Act, 1865, was in 
force. S. 6 of that Act laid down that 
a suit might be brought in a Small Cause 
Court for damages, but that no action 
shall lie in such Courts on account of an 
alleged personal injury unless actual 
pecuniary damage had resulted from 
the injury. Article 35 of the Second 
Schedule to the Act now in force is 
evidently framed on a different basis, 
which seems to be that even where actual 
pecuniary loss has been sustained, ques¬ 
tions of importance and difficulty may 
arise making a summary trial undesir¬ 
able. 

Had the applicants themselves touched 
the non-applicant with the bone, they 
would have been liable for a direct 
assault, and in Gobind Balkrishna v. 
Pandurang (7) it was held that a suit 
based on assault was one for injury 
to the person within the meaning of 
Article 35 (0 aforesaid. Where the 
object is to cause loss of reputation the 
liability of the defendant should not be 
affected by the mere fact that he achieves 
his end by applying the necessary force 
indirectly through an animal. To such 
an act the maxim qui facie per alium, 
facit per se should manifestly be applied. 
To cause loss of reputation is to inflict a 
personal wrong of a serious description, 
and according to the plaintiff’s allega¬ 
tions in the present case the position 
reached is analogous to the result of 
defamation, a suit for compensation for 
which falls under Clause (d) or Clause (fl) 
of the Article. 

The case must be re-tried on the 
regular side of the Munsif’s Court. 
When taking the defence the Munsif 
should be careful to ascertain precisely 
which allegations of fact in the plaint are 
denied and to use the power of calling 
for further particulars that may be 
needed which is conferred upon him by 
R. 5, O. 6, First Schedule to the Civil 
Procedure Code. A general denial of 
numerous allegations can seldom be 
satisfactory, and to judge from the form 
of denial given under head (4)1 
Appendix A, ibid , is not contemplated 
by the Code. 

The objection which has succeeded 
here not having been raised in the lower 
Court I make no order as to costs in this 


(7) (1912) 36 Bom. 443**5 I. C. $05. 
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Court. Costs hitherto incurred in the 
Munsif’s Court will abide the event. 
P.N./R.K. 

Case remanded. 
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Stan von, A. J. C. 

Murlidhar —Defendant— Appellant. 

v. 

Mulu —Plaintiff—Respondent. 

Second Appeal No. 99 of 1914, decid¬ 
ed on 2nd October, 1914, against the 
Decree of Dist. Judge, Saugor, dated 
28th November, 1913. 

(a) Interpretation of Statutes—Limitation 
statutes are to be strictly construed. 

The law of Limitation must be strictly inter¬ 
preted and applied. That is to say, no right or 
remedy is to be regarded as barred unless it is 
clearly shown to be shut out by the enactment. 

[P. 69, C. 2.] 

(b) Limitation Act (9 of 1908), Art. 29—Suit 
for damages arising out of seizure of growing 
crops is not governed by Art. 29. 

Growing crops until severed from the soil are 
immovable property within the meaning of the 
Limitation Act; the attachment of such crops is 
not a seizure of movable property for the pur¬ 
poses of Article 29 and a suit for damages 
arising out of such seizure is not governed by 
that Article. 4 Cal. 665; 22 Cal. 877; 25 Cal. 
692; 32 Cal. 459 and 36 Cal. 141, foil.; 31 Mad. 
43 *. d«st. [P. 70, C. 1.] 

S. S. Gour—iox Appellant. 

A. Bhagivant —for Respondent. 

Judgment. —This appeal arises out of 
■a suit for damages for a wrongful attach¬ 
ment of growing crops. The attach¬ 
ment was effected on the 9th March, 
1912 : it was raised on the 4th July, 1912; 
and the suit for damages was filed on the 
2nd May, 1913. The Courts below have 
concurred in holding that the suit is not 
time-barred, and the first Court gave the 
plaintiff a decree for Rs. 426, which the 
lower Appellate Court reduced to Rs. 350 
with an appropriate order as to costs. The 
defendant has made this second appeal 
on the single ground that growing crops 
being defined as movable property in 
S, 2, Clause 13 of the Code of Civil Pro¬ 
cedure, 1908, the wrongful attachment of 
them was a “ wrongful seizure of mov¬ 
able property under legal process ” for the 
purposes of Article 29 of the Limitation 
Schedule, 1908, and the suit, having 
been brought more than one year after 
th&date of the seizure, is barred by time. 


At the first glance this argument 
appears to be unanswerable. An attach¬ 
ment of growing crops in execution of a 
decree is undoubtedly a seizure of pro¬ 
perty under legal process. For all the 
purposes of the Code it is undoubtedly 
an attachment of movable property, and 
any execution-sale of such crops would 
have to be conducted in accordance with 
the provisions of the Code for the sale of 
movable property. It is at least a plausi¬ 
ble argument that since the Civil Proce¬ 
dure Code and the Limitation Act apper¬ 
tain to the same branch of law, viz., the 
Adjective Law, the Legislature must be 
deemed to have employed the words 
‘ movable property ’ to convey the same 
meaning in both enactments. Indeed, if 
there was nothing else to assist interpreta¬ 
tion, this argument would prevail. But, 
as the law stands, the contention is 
d emonstrably unsound. 

It is a settled principle that the Law of 
Limitation must be strictly interpretedj 
and applied. That is to say, no right or 
remedy is to be regarded as barred unless 
it is clearly shown to be shut out by the 
enactment. Therefore, Article 29 of the 
Limitation Schedule, which the appellant 
seeks to apply in this case, will only be 
applied where the property illegally 
seized under legal process is beyond all 
doubt and dispute such property as is 
regarded as movable, not for attachment 
under the Civil Procedure Code, but for 
computing limitation under the Limita¬ 
tion Act. That Act itself contains no 
definition of the term ‘movable property.’ 
Therefore its definition is governed by 
S. 3, Clause (34), read with Clause (25) 
of the General Clauses Act, 1897. These 
imperative provisions exclude any inter¬ 
pretation by analogy from the Civil Pro¬ 
cedure Code, the Transfer of Property 
Act, or any other enactment. Growing 
crops are undoubtedly “ things attached 
to the earth.’’ They come, therefore, 
within the definition of immovable pro¬ 
perty, and, ipso facto, are excluded from 
the definition of movable property for 
the purposes of all Acts of the Governor- 
General-in-Council—and the Limitation 
Act is one such enactment—which do not 
contain anything repugnant thereto in the 
subject or context. The Indian Limita¬ 
tion Act, Bill No. 1 of 1908, proposed to 
define ‘ movable property * as including 
growing crops, in accordance with the 
amendment in the Civil Procedure Code, 
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1908, but the definition was objected to 
and the Select Committee omitted it. 

j Growing crops , until severed from the 
soil, have consistently been held by the 
Calcutta High Court to be immovable 
property within the meaning of the Limi¬ 
tation Act : Pandah Gazi v. Jennuddi (1) 
and Surat Lall v. Umar Haji (2) where 
five earlier cases are cited, Mangun Jha 
v. Dolhin Golab Koer (3), Bari Charan v. 
Bari Kar (4) and Jadu Nath v. Bari 
Ear (5). The same view was taken by 
this Court in Khem Balaram v. Narhar 
Ganesh (6), and I do not think that the 
peculiar case of Murtazakhan v. Gajraj 
Singh (7) in any way contradicts that 
view. I can find nothing to help the 
appellant in the perfectly correct dicta in 
Nagoba v. Madholala (8). Stress was 
laid on Damaraju v. Thadinada (9), but 
the relevancy of that case is not 
apparent, because there was no attach¬ 
ment of any standing crop, but of some 
paddy which had apparently become 
movable before attachment. 

For the reasons given, I am of opinion 
that the attachment of the crop in 
execution of a decree, while such crop 
was still standing, was not a seizure of 
movable property within the meaning of 
Article 29 of the Limitation Schedule, 
and that this suit for damages, arising as 
a result of such seizure, is not governed 
by that Article, or by any other Article 
of that Schedule requiring the institution 
of the suit within one year of the seizure. 
It is not necessary to decide whether 
Article 36 applies to the trespass on the 
standing crop, or any other Article 
applies to injury caused by negligence 
or misappropriation subsequent to the 
reaping of the crop. In any view, the 
suit is within time. This appeal is, 
therefore, dismissed with costs. 

P.N./R.K. #1 .... 

Appeal dismissed. 


(1) (1879) 4 Cal. 665. 

(2) (1895) 22 Cal. 877. 

(3) (1898) 25 Cal. 692. 

(4) ('9°5) 32 Cal. 459 . 

(5) (1909) 36 Cal. 141 = 1 I. C. 788. 

(6) Ref. No. 51, dated 29th August, 1882, Dig. 
C. R. Part I, 20. 

(7) (1901) 14 C. P. L. R. 89. 

(8) (1908) 4 N. L. R. 49. 

(9) (1928) 31 Mad. 431- 
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Droke-Brockman, J. C. . 

Abdul Sattar —Applicant. 

v. 

Secretary , Municipal Committee, Nag pur 
— Opposite Party. 

Criminal Revn. Petn. No. 304 of 1914. 
decided on 21st January, 1915, against 
the Order of Magte., 1st Class, Nagpur, 
dated 21st September, 1914* 

C. P. Municipalities Act (18 of 1869), S. 66 (5) 
—Notice requiring party to alter or demolish 
building must be given within reasonable time. 

A notice given by ft Municipal Committee 
requiring a party to alter or demolish a building 
is bad unless given within a reasonable time. 

[P.71, C. 2.] 

What is “reasonable time” is determined 
according to the circumstances of the case and 
with particular reference on the means and 
ability of the person by whom the duty is to be 
discharged. [R- 7 J i C. 2.] 

Where a work necessarily spreading over a 
considerable time is concerned, time should 
start from its inception. [P. 72, C. 1.] 

. * ' • * . .ii J JttM' UD 

P. S. Kotwal —for Applicant. • « 

V. D. Kale —for Opposite Party. 

Judgment. —The applicant for revision 
has been summarily tried and fined Rs. 50 
under S. 139, Central Provinces Municipal 
Act, for failing to demolish a house as 
directed by a notice issued under S. 66 (5) 
ibid. • ' l? * 

The structure in question has taken 
the place of a house which the applicant 
pulled down in compliance with a notice 
issued by the Building Sub-Committee of 
the Municipal Committee, Nagpur, on 
the 28th May, 1913* The old house was 
in dangerous state r.nd action under S. 92 
of the Municipal Act was taken in respect 
of it. The applicant began to erect the 
new superstructure on the existing foun¬ 
dations in December 1913 or January 
1914, but omitted to give notice of his 
intention to do so as required by S. 66 vij 
of the Act. He was accordingly served 
on the 6 th May, 1914 with a not ^ e 
directing him to remove all the work he 
had done within four days. This is the 
notice which he has been fined for dis- 
disobeying and it was signed by the 
appropriate authority on the 29th April. 

On the 11 th May the applicant address¬ 
ed to the Secretary of the Municipal Com¬ 
mittee a petition, which forms Exhibit r-i 
of the trying Magistrate’s record. » 
this document he represented that no new 
foundations had been laid and that 
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work was “ almost complete.” He also 
prayed that the house might be inspected 
and undertook to “ comply as far as 
possible ’’ with any instructions that might 
be considered necessary. The reply 
(Exhibit P-IIl), dated the 18th July, was 
that the applicant, having failed to give 
the prescribed notice of his intention to 
build, must demolish the house as already 
ordered, on pain of prosecution. 

The trial which resulted from the 
applicant’s continued failure to pull down 
his new saperstructure began on the 21st 
September. He was defended by a 
Pleader, and the plea advanced in reply 
to the statement made by the Magistrate 
under S. 242, Criminal Procedure Code, is 
thus recorded :— 

" I ought to have got the notice while the 
house was in course of construction. I got the 
notice (Exhibit P I). The signature on it is 
mine. I did not pull down the house as ordered. 
I had no permission. I believed as the founda¬ 
tions were old that no permission was neces¬ 
sary.” 

The Magistrate held that S. 66 (5) of 
the Municipal Act covers a case of raising 
a new superstructure on old foundations 
and convicted the applicant. 

The first point pressed on this Court is 
that the Committee was bound by S. 66 (5) 
to give notice to demolish within a 
reasonable time from the commencement 
of the new superstructure, and also to 
prove at the trial that the delay of four 
to five months was justified. The con¬ 
tention that notice had not been given 
within a reasonable time seems to me to 
have been fairly advanced at the trial in 
the plea above quoted and it is not 
a little surprising that the Building 
Inspector, the sole witness for the prose¬ 
cution, was not examined-in-chief on the 
point. In cross-examination the witness 
said:— 

I had seen the house in course of construc¬ 
tion. When the notice was served, the walls 
were in process of cons truction. The building 
was finished in May or June.” 

In showing cause against the Rule issued 
to him the learned District Magistrate has 
adopted the following statement obtained 
by him for the purpose from the trying 
Magistrate:— 

‘‘Before a notice under S. 66(5) issues, the 
following conditions have to be satisfied: 

(a) The structure built without sanction has 
either to be complained of or noticed by some 
responsible Municipal officer; 

(b) after complaint or report inquiry has to be 

made; 


(c) after inquiry sanction to the issue of 
notice has to be obtained. 

At any one of these stages there may be 
considerable delay amounting perhaps to several 
months. ” 

The District Magistrate requests that 
if this explanation be not accepted, a 
reference be made by the Court to the 
Municipal Committee to obtain detailed 
particulars of its proceedings in the 
matter. He represents further that this 
concession may fairly be granted, 
inasmuch as the Committee is making 
“ great efforts to introduce structural 
improvement in the buildings of the 
city. *’ 

The Municipal Committee was repre¬ 
sented at the hearing by a Pleader who 
was, however, unable to furnish the 
missing particulars as to time of 
discovery, report to Building Sub- 
Committee, etc. And I cannot see my 
way to allowing any concession to a 
powerful Municipality in a matter like 
the present. The Committee employs a 
Building Engineer and a Public Prose¬ 
cutor, presumably to ensure that 
infringements of the law as to building 
are promptly detected and adequately 
prosecuted : it should, therefore, have no 
difficulty in presenting its cases for trial. 
Unless then the notice now under consi¬ 
deration was primafacie given “within a 
reasonable time, ” I think it was bad 
and that the applicant is consequently 
entitled to acquittal. 

Now as remarked by Blackburn, J., in 
Brighty v. Norton (1) it is very difficult 
to say what is a reasonable time. There 
is generally, however, less difficulty 
in deciding whether a particular time 
is unreasonable or not. In Stroud’s 
Judicial Dictionary (page 1664, Volume 
III, 2nd Edition) it is said that where a 
duty has to be discharged within a reason¬ 
able time, such time will have to be deter¬ 
mined according to the circumstances of 
the case, and with particular reference to 
the means and ability of the person by 
whom the discharge is to be made. 
Goodwyn v. Cheveley (2), Postlethwaite v. 
Freeland (3) and Hick v. Raymond (4) are 
cited as authorities for this proposition. 
The last of these cases was decided by 


(1) (1862) 3 B. & S. 305. 

(2) (1859) 28 L. J- Ex- 298. 

(3) (1880) 49 L. J. Ex. 630 = 5 App. Cas .599. 

(4) (1893) A. C. 22 = 62 L. J. Q. B. 98. 
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the House of Lords and Lord Ashbourne 
remarked :— 

“ What is the meaning of this expression 
‘reasonable time’? It is obvious that‘reason¬ 
able’ cannot mean a definite fixed time. It would 
not be ‘reasonable’ if it was not sufficiently 
elastic to allow the consideration of circum¬ 
stances, which all reason would require to be 
taken into accounts.” 

The effect of the three decisions taken 
together seems to be that all the actual 
circumstances must be taken into account. 
A similar interpretation may fairly be put 
on the expression where a statutory power 
is to be exercised. One more favourable 
to the Municipality is not called for, in 
view of the principle that a Municipal 
Act which touches the private rights of 
individuals must be most carefully con¬ 
strued, without unwarrantable severity on 
the one hand unnjustifiable lenity on 
the other : see Ramdularay v. Ghhind- 
war a Municipality (5). 

It is contended on behalf of the Com¬ 
mittee that the starting point of the 
“reasonable time” allowed by S. 66 (5) 
may quite well be completion of the 
building. On the other hand, the 
applicant’s learned Counsel urges that 
where a work necessarily spreading over 
a considerable time is concerned, time 
should start from its inception. The latter 
view' seems to me the more correct one, 
at any rate in the case of a complete 
house. But generally speaking the ques¬ 
tion will be, when the unsanctioned \vork 
came to the notice of a Municipal autho¬ 
rity concerned to stop it, and in this 
connection it may be necessary to 
decide whether with due diligence dis¬ 
covery might not have been made sooner. 
The structure with which we are here 
concerned is 28 feet long and 25 feet 
broad, contains three rooms and abuts on 
a public thoroughfare. There is no ques¬ 
tion of any mere addition or alteration 
which might easily escape the notice of 
a passer-by. Exhibit PTII shows that 
the walls, which are said to be 8 feet 
high, had been completed by the middle 
of March, and yet seven weeks elapsed 
before notice to demolish was served on 
the applicant. It is not a sufficient ex¬ 
planation of delay like this to say that 
months may pass before a considered 
decision can be reached by the Building 
Sub-Committee. Such a body is pre¬ 
sumably constituted with the object of 


accelerating the despatch of public busi¬ 
ness, and if its decision is unduly delay¬ 
ed, the circumstance must be accounted 
for by its members, not by the person 
against whom the decision is directed. 
Where the Act has fixed a time for 
action by the Committee in regard to a 
building, e. g., in S. 66 (3), that time is 
short, and so furnishes an indication 
that the Legislature expects promptitude 
of Municipal Commissioners. 

I hold that the Municipal Committee 
should have explained the delay of four 
to five months in serving notice on the 
applicant, the plea advanced by him 
clearly raising an issue in this connection 
and the burden of proof resting on the 
Committee. In this view I set aside the 
conviction and sentence and direct that 
the fine, if paid, be refunded. I have 
the less hesitation in reaching this con¬ 
clusion in that the new building is not 
alleged in this Court to be insanitary or 
otherwise undesirable, while the time 
(four days) allowed in the notice to 
demolish the old one was prima facie 
unduly short. 

It thus becomes unnecessary to con¬ 
sider the applicant’s contention that 
S. 66 (5) of the Municipal Act has no 
application where a new building is 
erected on the foundations of one recent¬ 
ly demolished without any increase of 
superstructure. This is rested on the 
omission of all reference to re-erection in 
the said provision, although both erection 
and re-erection are dealt with in sub-Ss.(i) 
and (2) of S. 65. An obvious objection 
to the interpretation thus contended 
for is that although notice of inten¬ 
tion to re-erect is compulsory, there 
would be no penalty for failure to give 
notice. It seems to me more reasonable 
to hold that “ erected” in sub-S. ( 5 ) 
includes “ re-erected,” “ re-erection ^ 
being merely a special case of erection. 
The explanation which immediately 
succeeds sub-S. (5) is extensive, not 
limiting in its nature : see Nastbun v. 
Preosunker Ghose ( 6 ). 

P.N./R.K. . , , 

Revision allowed. 


(6) (1882)8 Cal. 534 - 


(S) O9 10 ) 6 N - L * R * 53=6 I. C. 431. 
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HALLIFAX, A. J. 0 . 

Kesra —Defendant—Appellant. 

v. 

Hiraji —Plaintiff—Respondent. 

Misc. Appeal No. 21 of 1913, decided 
on 14th June 19141 against the Order of 
Dist. Judge, Niraar, dated.16th June, 

1913. 

C. P. Tenancy Act (11 of 1893), Sf. 69 (1) and 83 
—Record of land at sir by Settlement Of fleer it 
-conclusive until reverted or modified under 
S. 83. 

An order or entry of a Settlement Officer 
recording, or omitting or refusing to record, any 
land as sir land under S. 69 (1) is final, unless 
and until it is reversed or modified by the decree 
of a Civil Court in a suit instituted under S. 83 
within one a year after the Settlement comes 
into effect. [P. 74. C. i.] 

H. S. Gout —for Appellant. 

J. C. Ghosh — for Respondent. 

Judgment. —The plot of land in 
dispute, which is situated in the Nimar 
District, has been cultivated by 
the defendant-appellant and his father 
.since the year 1885 at the latest. 
It was recorded as the sir land of 
the plaintiff-respondent at the two 
Settlements made in 1868 and 1898. 
The next Settlement of the District was 
.still in progress when this suit was filed 
in December 1911 and the Settlement 
Officer had not then made any entries in 
the Record-of-Rights in respect of this 
plot. The plaintiff sued to eject the 
defendant on the ground that the land 
was his sir, and the defendant resisted 
the claim on the ground that it had ceas¬ 
ed to be sir and he had acquired occu¬ 
pancy rights in it by long continued 
tenancy. In the first Court it was held 
that the land had ceased to be sir though 
it was so recorded in the papers of the 
Settlement then current, but no intelligi¬ 
ble reason is stated for this view. In 
appeal the learned District Judge held 
that as the land was recorded as sir by the 
Settlement Officer under S. 69 of the Land 
Revenue Act, and the entry had not been 
corrected by means of a suit filed under 
•S. 83 of the Act, that entry wa9 final and 
the land is sir land, in which occupancy 
lights cannot accrue under the first 
proviso attached to the definition of an 
•OGiouiiaikcy. tenant given in S. 44 of the 


(Hallifax, A.J.C.) 

Tenancy Act. The learned Judge, there¬ 
fore, set aside the decree of the first 
Court by which the suit had been dismiss¬ 
ed and remanded the suit to that Court 
for disposal on the merits after deciding 
the third issue, which has reference to 
the improvements alleged to have been 
made by the defendant and his father, 
and the defendant’s right to be paid the 
cost of those improvements before 
ejectment. 

In second appeal the defendant con¬ 
tends that he is entitled to show other¬ 
wise than in a suit filed for that purpose 
under S. 83 of the Land Revenue Act 
that the entry of the land as sir land in 
the papers of the current Settlement is 
wrong. He also complains that the plain¬ 
tiff never definitely pleaded that this 
plot was a separate holding, that is to 
say, formed by itself a holding consist¬ 
ing entirely of sir land, and he urges, 
therefore, that if the remand of the suit 
is maintained, he ought to be allowed 
to plead and prove that there is other 
land in the same holding which is not 
sir. As for this second plea, it is true 
that there is no express statement in the 
plaint that the plot forms a separate hold¬ 
ing by itself, but this is very clearly 
implied in the claim to eject the defen¬ 
dant on the sole ground that the land is 
sir. Further, the Pleader for the defen¬ 
dant put eight questions to the other side 
by way of clearing the pleadings and 
issues. The sixth of these was: 

“Does the plaintiff base his claim under 
Clause (0 of S. 69 of the Tenancy Act ?” 

The written reply to this given by the 
Pleader for the plaintiff was : 

“The plaintiff bases his claim on S. 69 (f) of 
the Tenancy Act.” 

Nothing could be clearer than this, 
and the defendant never pleaded that 
this plot formed part of a larger holding 
comprising land other than sir. Indeed 
even in this Court it was alleged that all 
his other land in the village was an occu¬ 
pancy holding, and he was recorded as 
an ordinary tenant of the land in dispute 
at least up till 1907. The defendant 
cannot, therefore, be allowed to take 
now the plea that the holding does not 
consist entirely of sir land. 

In support of the contention that the 
remedy provided by S- 83 of the Land 
Revenue Act is cumulative and not 
exhaustive, and that an entry made in 
the Record of Rights in reference to a 
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matter mentioned in S. 78 can be proved 
to be wrong otherwise than in a suit filed 
for that purpose within one year under 
S. 83, reference is made to the ruling of 
the Calcutta High Court in Dibakar Bisi 
v. Ghattoo Bag (1), a case from the 
Sambalpur District, and that of this 
Court in Lachman Bam v. Bhim Sen Hari 
Ramagore Lall (2), which was quoted 
with approval in the Calcutta case. In 
both cases the entry in question was in 
reference to rights other than sir rights, 
and in the Calcutta case a sharp distinc¬ 
tion was drawn between entries in respect 
of sir and other entries. Indeed the 
whole basis of the decision that entries 
regarding all other rights can be ques¬ 
tioned otherwise than in a suit filed 
under S. 83, is that entries regarding sir 
rights cannot, under the provisions of 
S. 69 (4), which would not have been 
specially restricted to entries regarding 
sir rights but would have been applied 
to all entries, if the Legislature had 
had any intention that they should be 
so applicable. In any case, the words 
of S. 69 (4) of the Land Revenue 
Act are perfectly clear, and they put it 
beyond doubt that an order or entry of a 
Settlement Officer recording, or omitting 
or refusing to record, any land as sir land 
under S. 69 (1) is final, unless and until 
it is reversed or modified by the decree 
of a Civil Court in a suit instituted under 
S. 83 within one year after the Settle¬ 
ment comes into effect. In respect of 
other entries S. 83 gives the aggrieved 
party a remedy in addition to those he 
has under the ordinary law. In respect 
of entries regarding sir land, S. 69 (4) 
takes away those other remedies and 
restricts the party to the remedy provided 
by S. 83. 

The appeal, therefore, fails, and is 
dismissed. All the costs incurred in this 
Court will be paid by the appellant. 
Twenty rupees will be allowed as 
Pleader’s fee. Other costs will follow 
the event, as already ordered by the 
lower Appellate Court. 

P.N./R.K, 

Appeal dismissed. 


(1) (1910) 14 C. \V. N. 686 = 6 I. C. 672. 

(2) (1897) 10 C. P. L. R. 33. 
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Stanyon, A, J. C. 

Loola —Defendant—Appellant. 

v. 

By are —Plaintiff—Respondent. 

Appeal No. 816 of 1914, decided on 
26th August, 1915, against the Appellate 
Decree of Dist. Judge, Jubbulpore, dated 
26th October, 1914. 

(a) C. P. Tenancy Act (11 of 1898), S. 60— 
Land let for cultivation of betel is let for agri¬ 
cultural purpose. 

The term ‘ agriculture \ as used in 1898,. 
is not confined to the cultivation by annual 
tilling, ploughing and sowing of that which 
yields an annual crop. [P. 77, C. 2.] 

The cultivation of pan plants of which leaves 
are generally chewed by the Indian public is a 
recognised form of agriculture, and, therefore, 
land let or sub-let for the cultivation of betel i9 
let or sub let for an agricultural purpose within' 
the meaning of the Central Provinces Tenancy 
Act. 11 N. L. R. 49 and 11 N. L. R. 122, 
expl. and dist.; 24 Mad. 421, appro.; 5 N. W. 
P. H. C. R. 155, dist. ; S. A. No. 308 of 1906 
unreported, ref. to. [P. 77. C. 2.] 

(b) C. P. Tenancy Act (11 of 1898)—Duty of 
Civil Courts. 

Obiter .—Civil Courts are bound to hold as 
an agricultural purpose everything which is 
expressly treated as such by the Settlement 
Authorities. (P. 78. C. r.] 

(c) Practice — Procedure—Court should not 
dismiss suit merely on ground of false aver* 
ments in plaint. 

A Court should not dismiss a suit merely on 
the ground of false averments in plaint. 

[P. 76, C. 1.} 

A suit in ejectment was based on the ground of 
the defendant’s trespass. The defendant pleaded 
that he was a sub-lessee under the plaintiff. The 
Court found that the defendant was neither a 
trespasser nor a perpetual sub-lessee but a licensee r 

Held, that the suit was not liable for dismissal 
for recital of false averments in the plaint. 15 
C. P. L. R. 33, not foil. ; iN.L.R. 4; 25 All. 
256 ; 25 All. 498 and 31 All. 276 (F.B.), ref. to. 

[P. 76, C. i.j 

J. Mittra — for Appellant. 

P. S . Kotwall and Bose — for Respon¬ 
dent. , 

Judgment.— It is necessary to set out 
the cases pleaded by the parties and tried 
by the first Court. The plaintiff asserted 
that he is a pan cultivator in the village 
of Kheri in the Tahsil and District of 
Mandla ; that the defendant is a resident 
of the town of Mandla ; that in March 
1908 the defendant wrongfully took 
possession of the plaintiff's pan field, 
No. 183, area 19 acres, in Kheri, and 
forcibly cultivated pan crops upon it* 
and refused to restore the land to the 
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plaintiff when asked to do so. The 
plaintiff, therefore, claimed possession of 
the land. The defendant pleaded that he 
had not taken wrongful possession of the 
land: that he had paid the plaintiff a 
premium ornasranaoi Rs. 100 and agreed 
to pay Rs. 4 annually as rent to the 
plaintiff, and that upon these conditions 
the land had been sub-let to him by the 
plaintiff 6 or 7 years ago in Magh or 
Fagun : that the defendant is the brother- 
in-law of the plaintiff, and for that 
reason no record of the sub-lease was 
made, it being treated as a private 
arrangement. In replication, the plaintiff, 
denied receipt of the premium and rent 
and sub-letting, and asseverated that 
during his illness the defendant had taken 
forcible possession of his land. He 
admitted that the defendant was his 
brother-in-law. The defendant’s Pleader 
then responded that the defendant was a 
perpetual sub-lessee, and there was no 
need of a registered lease, the transaction 
being valid under the Tenancy Act, which 
could only be avoided in the manner 
provided by Ss. 71 and 72 of that enact¬ 
ment : that such transfers were customary 
among Pansaris : that in no case could 
the plaintiff recover possession without 
refunding the money paid to him by the 
defendant: and that, for the purposes of 
this suit, it was sufficient to show that 
the defendant was not a trespasser and 
had entered on the land with the plaint¬ 
iff’s permission. The surrejoinder on 
behalf of the plaintiff was confined to 
this, that the sub-lease set up was void, 
because (a) there was no registered instru¬ 
ment, and ( 5 ) the landlord’s consent had 
not been obtained. 

The following issues were framed : 

(1) Whether the defendant took the field 
from the plaintiff on payment of Rs. 100 
and rent Rs. 4, six or seven years ago, in 
Magh or Fagun ? 

(2) Has the defendant been in posses¬ 
sion of the field since then and paying 
rent of Rs. 4 to the plaintiff, or has he 
taken forcible possession of the field 
under the circumstances alleged by the 
plaintiff ? 

(3) Is the defendant liable to be 
evicted ? 

(4) Whether the lease, alleged by the 
defendant, is void for not being effected 

‘ tyjr a ! registered insthiment as between the 


The first Court found, on consideration 
of the evidence given by both sides, that 
the defendant had not taken forcible 
possession of the land as alleged by the 
plaintiff, but that he had entered it on an 
agreement made with the plaintiff to 
whom he had paid Rs. 100. Having got 
as far as that, the Subordinate Judge 
professed to find authority in an obiter 
dictum of Ismay, J. C., in Durgai Lodhi 
v. Ajab Singh (1) for dismissing the suit 
as based on a false averment, and he 
dismissed it accordingly. 

The plaintiff appealed to the District 
Judge, who held that, since the plaintiff 
is the admittedly the ordinary tenant of 
the land, the defendant could not resist 
his claim for possession without proving 
“ a valid and subsisting tenancy.” The 
learned Judge then held that the defend¬ 
ant could not prove that, because, under 
S. 60 of the Tenancy Act, no valid sub¬ 
tenancy could be created for more than a 
year, and he was at best a mere licensee : 
and that Dulichand Chaudhri v. Lallah- 
kurmi (2) was an authority against the 
dismissal of the suit upon the technical 
ground which had prevailed in the first 
Court. Then the learned Judge wrote 
thus :— 

“ In the present case I am not even prepared 
to hold upon the evidence of the interested wit¬ 
nesses of the defendant that he was either pay¬ 
ing any rent to the plaintiff or paid any premium 
of Rs. 100 He held no receipt in support of 
any such payment and his name was never enter¬ 
ed in the jamabandi as a sub-tenant. The cir¬ 
cumstances only go to show that 'on account of 
his relationship with the plaintiff he was allowed 
by the latter to cultivate the land.” 

In accordance with these views the 
lower Appellate Court reversed the decree 
of the first Court and decreed the claim 
for possession, directing that each party 
should bear his costs in both Courts. The 
defendant has, therefore, made the 
present appeal on the following 
grounds:— 

(1) that the provisions of the Tenancy 
Act had been wrongly applied to a lease 
for the cultivation of betel leaves, which 
is not agriculture ’ under that enact¬ 
ment ; 

(2) that the defendant was at least a 
tenant from year to year and not liable to 
ejectment without notice ; 

(3) that the plaintiff’s suit should have 
been dismissed as based od a false aver¬ 
ment ; 

(1) (1902) 15 C. P. L. R. 33. 

(2) (1905) 1 N. L. R 4. 
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(4) that assuming the defendant was a 
licensee, he could not be arbitrarily turned 
out and deprived of his pan crop ; 

(5) that the lower Court’s finding as to 
the payment of premium and rent by the 
defendant is not a legal finding. 

These grounds were all argued before 
me and it was urged that the lower 
Appellate Court had decided a case not 
pleaded and put in issue, namely, that 
the defendant is a mere licensee. 

I first take the objection whether the 
suit should have been dismissed as based 
on a false averment. I am* of opinion 
that the objection must fail. No autho¬ 
rity has been produced for it except the 
obiter dictum of Ismay, J. C., in Durgai 
Lodhi v. Ajab Singh (1). That is dis¬ 
counted by the later decision of the same 
learned Judicial Commissioner in Duli- 
chand Chaudhuri v. Lallahkurmi (2). To 
a similar effect are the decisions in 
Abdul Ghani v. Must. Babni (3), Balma- 
kund v. Dalu (4) ; and, though less analo¬ 
gous, Sheo Karan Singh v. Parbhu Narain 
Singh (5). The tendency now is not 
to dismiss suits on purely techni¬ 
cal grounds. In the present suit the 
facts admitted and found fell between, 
as it were, the cases of both parties. 
The plaintiff claimed possession of the 
land as an ordinary tenant thereof 
against the defendant as the trespasser. 
The defendant admitted the tenure of 
the plaintiff but set up a perpetual sub¬ 
tenure under a contract with the plaintiff. 
The Court of appeal below found that 
the defendant is neither a trespasser nor 
a perpetual sub-lessee but a licensee, 
and has given the plaintiff what it held 
to be the relief to which he is legally 
entitled on that finding. This procedure 
cannot successfully be impeached in 
second appeal. Whether the Court was 
justified in giving the relief it did, 
without further trial, is a separate ques¬ 
tion to be decided hereafter. For the 
present it is enough to say that the 
lower Appellate Court was entitled to 
apply the law to the facts actually proved 
by the evidence, even though they 
showed the allegations of both parties to 
be untrue, incorrect, or incapable of 
proof and judicial recognition. 

(3) (1903) 25 All. 256. 

(4) (1903) 25 All. 498. 

(s) (*909) 31 All. 276=32 I. C 2x1 (F. B.). 


The next question which I take up is 
whether the lower Appellate Court has 
legally decided the issue of fact as to 
the payment of premium and rent by the 
defendant to the plaintiff. With some 
reluctance I answer this question in the 
affirmative. As a dissentient judgment 
the decision of the lower Appellate 
Court on one of the main points in the 
case leaves much to be desired. It 
should certainly have contained a detail¬ 
ed analysis of the evidence which the 
District Judge disposed of by the single 
remark that it is ‘interested.’ But a 
poor judgment is not, ipso facto , an illegal 
judgment if the evidence has been duly 
considered. It cannot be said that the 
Judge did not consider the evidence 
because he did not write about it as 
much as he should have done. He was 
a Judge of great experience, and I must 
assume that, upon a study of the evi¬ 
dence, he came to the conclusion that 
the defendant’s evidence as to the pay¬ 
ment of premium and rent was unreliable. 
Then he gives two other reasons in sup¬ 
port of his finding, namely, (1) that the 
defendant held no receipt—not a very 
strong reason since the parties are 
brothers-in-law, and (2) that no entry of 
the sub-letting appears in the village re¬ 
cords—a much stronger reason that tells 
heavily against the defendant. I must 
therefore, accept the findings as legal 
and disallow the last of the grounds of 
appeal. As will hereafter become mani¬ 
fest, it would have benefited the de¬ 
fendant nothing if the finding had been 
in his favour. 

I now come to the question whether 
the status of the defendant is one 
governed by the Central Provinces 
Tenancy Act. The question could be 
easily decided technically on the ad¬ 
mitted facts. The plaintiff is a recorded 
ordinary tenant of the land in dispute, 
and he allowed the defendant to occupy 
and use that holding in the same way as 
he occupied and used it himself. The 
defendant pleaded a sub-letting of the 
plaintiff’s right, and that is a tenant 
right governed by the above enactment, 
Therefore, the objection contained in the 
first ground of appeal is inconsistent 

with the case pleaded and tried in the 

Courts below. But it seems expedient to 

base my decision on the merits of the 

question raised. As to that, I am of 
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opinion that the cultivation of pan plants 
is ‘ agriculture ’ within the meaning of 
that term in the Central Provinces 
Tenancy Act, 1898. In Battoo v. Narain 
Prasad (6) I opined that the term ‘ agri¬ 
cultural ’ is given a much wider signifi¬ 
cance in the Transfer of Property Act, 
1882, than is permissible under the 
Central Provinces Tenancy Act, and 
wrote that “ Land used for fruit or 
vegetable gardens only would not be used 
for agricultural purposes under the latter 
enactmunt.’’ Capital is attempted to be 
made out of this phrase in the present 
case ; but it would not help the appel¬ 
lant even if the term 1 gardens only ’ did 
not restrict its application to horti¬ 
culture, as distinguished from agriculture, 
in the customary use of those terms. 
In ordinary parlance a garden is a plea¬ 
sant spot, usually, but not necessarily, 
attached to a private dwelling-house, 
and maintained rather for recreation than 
profit, even though some profit may be 
earned by a sale of a part of the produce. 
A man who grows cabbages or potatoes in 
his back garden- primarily for his own 
consumption, would not came, ipso facto, 
under the definition of an agriculturist, as 
we understand that term in the Tenancy 
Act, even though he might sell the surplus 
of his produce. But, if he used his tenancy 
holding generally to produce such crops 
for market purposes, the case would be 
different. It is not possible to find, in 
words, a definition of the term ‘ agricul¬ 
ture \ as used in the Tenancy Act, so as 
to cover all cases, and that is probably 
the reason for the absence of a definition 
from the enactment. Each case must be 
decided on its own particular circumstan¬ 
ces, and the decision should not present 
any difficulty, the limitations of agricul¬ 
tural operations and purposes being well 
recognised, though not easily incorporat¬ 
ed in what we know as a legal definition. 
The view that the term agriculture has a 
restricted meaning under the Tenancy 
Act was concurred in by Sir Henry Drake- 
Brockraan, J. C., in Hari v. Wanu (7). 
In both cases the decision was that the 
cultivation of water-nuts in a village tank 
is not agriculture within the enactment. 
In another case, Fatehchand v. Gird- 
hari (8), decided on the 18th M arch, 

(6) A. I. R. (1915) Nag. 49-281. C. 860 = 
IX N. L. R. 49. 

<7) A.I.R. (1915)Nag. 57"ii N.L.R. 122-31 
J. C. 294. 

(8) Second Appeal No. 308 of 1906. 


1907, the same learned Judicial Commis¬ 
sioner, dealing with the question whether 
land let out for grazing was given for a 
purpose subservient to agriculture within 
the Tenancy Act, wrote — 

"Now it seems to me that while the term 
agricultural purposes’ may properly be construed 
in the Transfer of Property Act and in the 
Madras District Municipalities Act with reference 
to the widest possible meaning of the word 
* agriculture ’ there are strong reasons for res¬ 
tricting its scope in the Central Provinces 
Tenancy Act. As pointed out by Crosthwaile, 
J. C., in Romakrisluia Seetarcrm v. Balasahib iqi, 
cattle may be kept for purposes not ordinarily 
connected with agriculture, as for instance 
breeding and selling.” 

But I am unable to accept the conten¬ 
tion of the learned Counsel for appellant 
that agriculture under the Tenancy Act 
is confined to the cultivation by annual 
tilling, ploughing and sowing of that 
which yields an annual crop. That is no 
doubt the general form of it, but it is not 
by any means an exhaustive or correct defi¬ 
nition. Many garden products, flowers and 
vegetables,are annuals produced by annual 
operations similar to those performed 
in the growing of cereals ; but such pro¬ 
duction could not be called agriculture. 
As I have said, each case must be dealt 
with by itself, without attempt to find a 
complete definition for the term ‘agricul¬ 
tural purpose’. The cultivation of pan 
plants, of which the leaves are chewed 
universally by the Indian public of all 
classes, is a well-recognized form of agri¬ 
culture in localities suitable for the 
generation of the plant. A full descrip¬ 
tion of the business will be found in 
Mr. (now Sir Reginald) Craddock’s 
Nagpur Settlement Report and in an 
Appendix thereto referred to in paragraph 
124 thereof. In Atmaram Bapujee v. 
Doma Barai (10) the cultivation was 
stated to be a triennial operation. In 
Murugesa Chetti v. Chinnathamhi 
Goundan (11) a lease of land for the 
cultivation of betel was held to be an 
agricultural lease, dissent being expressed 
from the view propounded in Kunhayen 
Haji v. Mayan (12). In the above un¬ 
reported case, Drake-Brockman, J. C., 
referred to this view as “ perhaps unex¬ 
ceptionable seeing that betel requires 
regular tilling and tending.’’ I am unable 
to find any analogy between a lease for 

(9) (1888) 1 C. P. L. R. 158. 

(10) (1898) if C. P. L. R. 87. 

(11) (1901) 24 Mad. 421. 

(12) (1894) 17 Mad. 98. 
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the cultivation of pan and a lease for the 
produce of trees whereof the corpus 
belongs to the lessor, and therefore the 
case of Ttookmin Eooer v. Bukshee (13) 
has no bearing on the present case. I 
may mention that in the Madras decision 
above cited the term ‘ betel ’ is used to 
denote the pan creeper (Biper betle of the 
Piperacece), a species of pepper (some¬ 
times called betel-pepper) the leaves of 
which are used as a wrapper for small 
fragments of the nut of the areca palm, 
usually called betel-nut, which are en¬ 
closed in them together with lime and a 
species of catechu, and, in that form, are 
extensively chewed in the East as a 
stimulant. It is true that the Madras 
ruling has reference to the term ‘ agri¬ 
culture ’ as used in the Transfer of Pro¬ 
perty Act, and is not necessarily an 
authority for a case under the Central 
Provinces Tenancy Act, for reasons 
already stated. But it is well known 
and manifest from the facts of the 
present case, that in these Provinces 
a holding of land for betel cultivation— 
and land so held is, by its situation 
and nature, generally confined to 
that form of cultivation and such subsi¬ 
diary crops as can exist and are frequently 
planted alongside betel creepers is 
treated by the Local Government as a 
tenancy holding, subject to assessment 
and carrying the rights and obligations 
attaching to a tenancy holding. I think 
the Civil Courts are bound to hold as an 
agricultural purpose everything which is 
expressly treated as such by the Settle* 
ment Authorities. In conferring upon the 
plaintiff in this case the status of an 
ordinary tenant of land reserved for the 
cultivation of betel, those authorities 
must be taken to have accepted and 
treated that particular form of cultivation 
as agriculture within the meaning of the 
Tenancy Act. It was pointed out that 
under S. 60 of that Act no lease granted 
to a sub-tenant is valid for more than one 
year, and that this necessarily suggests 
that any cultivation which cannot be 
fully carried out and completed in one 
year cannot be a cultivation governed by 
the enactment. The inference is, I think, 
far-fetched and forced. The section was 
never intended to limit the definition of 
agriculture under the Act, and we must 
read it as it stands. It does not allow 


(13) (1873) S N. W. P. H. C. R. i 5 s. 


of a sub-tenancy of a pan plantation so 
that the sub-tenant can plant and gather 
the whole crop, since a term of three 
years is requisite for that purpose. But 
there may be a sub-letting for one year 
of pan land already cropped, or there 
may be an annual sub'letting for three 
consecutive years if the parties are agreed. 
It may be that in making the enactment 
the Legislature overlooked crops that 
require more than one year to sow and 
gather ; it cannot be inferred that they 
intended to restrict agriculture under the 
Act to the cultivation of annuals. 

For all these reasons I hold that land 
let or sub-let for the cultivation of betel 
is let or sub-let for an agricultural 
purpose within the meaning of the Central 
Provinces Tenancy Act. Therefore, even 
if the defendant had proved the facts 
upon which he claimed to be a sub¬ 
tenant in perpetuity, they would have 
availed him nothing. The transaction, 
as one of sub-letting would have been 
invalid, and the defendant could not 
have claimed to be even a sub-tenant 
from year to year at will. He has rightly 
been found to be a licensee. But - he is 
not, therefore, liable to summary eject¬ 
ment as if he were a trespasser. The 
lower Appellate Court, having found the 
defendant to be in lawful possession of a 
kind not alleged by either party to the 
suit, and having permitted a suit brought 
against an alleged trespasser, as such, 
to be converted into a suit against a 
licensee, was bound to have the suit, in 
its converted form, tried, and to be decided 
according to what must have been taken 
to have been the reasonable intentions of 
licensor and licensee as to the legal rights 
of the latter. A pan cultivation demands 
an initial outlay and some labour and 
expense to maintain it. Where a license 
has been given to occupy land for such 
cultivation, and the licensee has planted 
his crop, no Court of equity and good cons¬ 
cience would allow the license to be recall¬ 
ed until the crop had been gathered, or 
without ordering payment for the damage 
caused by a premature and unexpected 
revocation of the license, even if we 
suppose that S. 62 (c), Easements Act, 
would not apply. In the same way, if a 
licensor allows a license to run on for a 
period which carries the licensee into the 
cultivation of a second crop he would 
ordinarily have * to defer re-entry unti 
that crop was gathered. If the liepi$e 


1915 . Municipal Committee op Saugar v. Nilkanth 


is permitted to continue until permanent 
structures for repeated cultivation are 
erected reasonably in pursuance of the 
license S. 60, Easements Act, might 
operate to prevent the revocation al¬ 
together. In short, every case of a revoca¬ 
tion of a license has to be dealt with 
according to its own particular circum¬ 
stances, guided by law and principles of 
equity and good conscience. Here the 
plaintiff gave the defendant a license to 
occupy his field for betel cultivation. 
Presumably the term of such a licence 
was originally the three years required 
for a single crop. He allowed the licensee 
to hold on and repeat the crop at least 
once. At the end of seven years, when 
possibly, a second repetition of crop has 
been made, he suddenly sues to eject him 
as a trespasser. The Court must enquire 
into the circumstances to see whether the 
defendant has held over after revocation 
of the license. If so, a summary eject¬ 
ment is allowable : but if the conduct of 
the plaintiff was such as to imply a rene¬ 
wal of the license (S. 54, Easements Act), 
the defendant should not be ejected 
except upon completion of the crop 
standing at the date of the suit. The 
case must go back. 

The appeal is allowed, the decree of 
the lower Appellate Court is reversed, and 
the case is remanded to that Court for a 
fresh decision with advertence to the 
above remarks. There will be no refund 
of Court-fees. Costs here and hitherto 
will abide the result, but in regard to 
them the Courts below will no doubt bear 
in mind that both parties have failed to 
establish the cases pleaded by them. 
P.N./R.K. 

Appeal allowed ; Case remanded. 
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Municipal Committee of Saugor —Defen¬ 
dants—Appellants. 

v. 

Nilkanth and others —Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 716 of 1914, decided 
on 7th July, 1915, against the Decree of 
Dist. Judge, Saugor, dated 16th Septem¬ 
ber, 1914. 

(■) Tort~-Niu»«nce—To constitute auiumce at 
law there must be wrongful Act tad damage— 
Act causing nuisance unlawful—Damage will be 
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presumed—Otherwise question whether act 
complained of constitutes actionable nuisance 
is one of fact. 

In order to constitute a nuisance at law it is 
essential that there should exist either actually 
or impliedly, (1) injuria , i. e., a wrongful act 
constituting or causing damage, and (2) dam- 
num, i. c., damage, ioss, or inconvenience. 
Damnum absque injuria gives no right of action, 

IT- 83. C. 2.) 

Where the act or omission causing or constitut¬ 
ing an alleged nuisance is unlawful per Sr\ c.g., 
where it is of itself a violation of statutory 
provisions or of private common law rights, the 
law will presume damage to exist; but where the 
act is innocent and lawful, then the question 
whether it amounts to an actionable nuisance is 
one of fact to be determined not merely by an 
abstract consideration of the act itself, but by 
reference to all the circumstances of the parti¬ 
cular case. IP. 83, C. 2 & P. 84, C. r.j 

(b) Tort—Nuisance—Act offending suscepti* 
bilities of individuals is not ipso facto actionable. 

An act which offends the susceptibilities of indivi¬ 
duals or the sentiments of a class is not, ipso facto, 
an actionable nuisance and cannot be made a 
ground for overriding ordinary rights in property. 

(P. 84. C. 2.] 

The establishment and maintenance of a slaugh¬ 
ter-house for butcher’s meat is perse an offensive 
trade, even though it is not included as such in 
S. 99 . [P.81.C. 1.] 

(c) Tort—Nuisance — Whether establishment 
of slaughter house is actionable nuisance is 
question of fact—Nuisance caused to many—Any 
one can sue for injunction —C. P. Municipalities 
Act (1903), S. 99. 

But whether in any particular case it is an 
actionable nuisance depends mainly on the locality 
in which it is placed: and, therefore, the question 
is one of fact to be determined upon the circum¬ 
stances of each particular case. [P. 8i, C. i.J 

Where the establishment and maintenance of a 
slaughter-house amounts to a nuisance to one or 
more persons being in the neighbourhood of it, any¬ 
one of such persons may sue for an injunction. 
The motive which underlies a complaint of 
nuisance is relevant in a case of injunction. 

[P.80, C. 2 & P. 89, C. 1.] 

(d) Tort—Nuisance—Act done under statutory 
authority—Conditions must be strictly followed 
otherwise statute cannot be used as defence to 
action brought on ground that act has created 
nuisance—C. P. Municipalities Act (1903), S. 71. 

Where an act is done under an authority con¬ 
ferred by Statute the conditions laid down by the 
Statute must have been strictly followed : other¬ 
wise the act is unauthorized and wrongful. 

IP- 83. C. i.J 

S. 71 requires that the approval of the Deputy- 
Commissioner to the selection of a site for a 
slaughter-house shall be obtained before any build¬ 
ing of the slaughter-house is begun on the proposed 
site ; and a Municipal Committee which builds a 
slaughter-house on a site selected by itself without 
the previous approval of the site by the Deputy 
Commissioner, does an unauthorized and unlawful 
act and cannot use the Statute as a defence to an 
action brought against it on the ground that the 
act has created a nuisance. [P. 83, C. 1 & 2.J 

F. W. Dillon— for Appellant. 

H. S. Gour-r-for Respondents. 
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Judgment.—The suit out of which 
this appeal has arisen was filed on the 
12th April, 1913, in the Court of the 
Munsif of Saugor by three persons, 
namely, Nilkanth Rao, Brahmin, Trmbak 
Rao, Brahmin, and Hiralal, Kori , all 
residents of “ Madia Naka, ” a Munici¬ 
pal ward in the town of Saugor. The 
plaintiffs claimed a perpetual injunction 
to restrain the defendant, the Municipal 
Committee of the town of Saugor, from 
establishing and maintaining a slaughter¬ 
house for goats on a site within the 
vicinity of the dwelling houses of the 
plaintiffs. The Munsif, in a careful and 
well-reasoned judgment, held that the 
plaintiffs had not made out a case for 
the grant of an injunction, and dismissed 
the suit with costs. This decree was, 
however, upset by the District Court on 
appeal by two of the plaintiffs, namely 
Nilkanth Rao and Hiralal, to whom a 
decree for a perpetual injunction, as 
prayed for in the plaint, was granted. 
The defendant-Committee has, therefore, 
made this second appeal upon various 
grounds set out in the memorandum of 
appeal, which will be considered in due 
course. The case was argued with great 
ability by learned Counsel on both sides, 
and I have had some difficulty in forming 
a conclusion. 

The questions involved are of some 
public importance, and there is no 
published decision of this Court to which 
I can refer as guide to a proper 
decision. The main issues of law which 
arise may be stated thus : 

(1) Is the establishment and main¬ 
tenance of a slaughter-house within the 
residential quarter of a town per se , a 
nuisance at common law ? 

(2) If so, can a private suit for in¬ 
junction be maintained by any person 
more particularly affected by such 
nuisance ? 

(3) If so, what statutory protection is 
there against such a suit for a Municipal 
Committee in the Central Provinces ? 

It will be readily perceived that if the 
answer to either of the first two questions 
is in the negative, then the present suit 
cannot proceed; and that it will be equally 
untenable if the Statute Law gives an 
absolute protection, under all circumstan¬ 
ces, to the act of the defendant Committee 
in establishing and maintaining the 
slaughter-house in dispute. 


Upon a careful consideration of the 
matter, I am of opinion that this suit 
cannot be disposed of on the above issues 
only. The conclusion to which I have 
come upon each of them may be briefly 
stated thus :— 

(1) The slaughter of animals for sale 
is undoubtedly an offensive business, but 
whether or not it amounts to a public or 
private nuisance, is a question depend¬ 
ing for answer upon the facts of each 
particular case. 

(2) Where the establishment and main¬ 
tenance of a slaughter-house amounts to 
a nuisance to one or more persons living 
in the neighbourhood of it, any one of 
such persons may sue for an injunction. 

(3) The statutory power given to 
Municipal Committees in the Central 
Provinces to fix places for the slaughter 
of animals for sale does not authorize 
such Committees to cause a nuisance. 

As to the first point, it is a matter of 
common sense, beyond all reasonable dis¬ 
pute, that the slaughter of animals for 
food cannot be seen, or the noises con¬ 
nected with it heard, or the odours 
arising from it inhaled by the general 
body of the public, judged by such 
standards as I must apply in this case, 
without a strong sense of repugnance. 
The business is one which is offensive 
per se. In England this has always been 
the view, and it has, therefore, been 
held that a slaughter of animals for sale, 
when carried on in a populous place, or 
too close to a residential dwelling, may 
amount to a nuisance : Jones & Powell , In 
re{ 1) and .Re# v. Watts ^i). In Battigan v. 
Municipal Committee of Lahore (3), a case 
which is much relied on by the defen¬ 
dant-appellant in this appeal, it was 
proved by the expert testimony on both 
sides, and generally accepted by the 
learned Judges who decided the case, 
that the business carried on in a 
slaughter-house is, per se, of an offensive 
character. It is for this reason that 
the establishment and maintenance of 
slaughter-houses, like other offensive 
trades, has long been subject to special 
statutory regulations both in England and 
in British India. For example, the 
private Act of Parliament, 45 Geo. Ill 

C. 99, S. 56, which was afterwards replace d 

(1) (1628) Palm. 536=81 E.R. 1208. 

(2) (1826) 2 Car. < 5 r> P. 486. 

(3) (1888) 106 P. R. 1888. 
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by 59 Geo. Ill C. 39, S. 88, forbade the 
keeping, use, or employment of any house 
or place for the purpose of slaughtering 
animals, not killed for butcher’s meat, 
within a distance of one thousand yards 
from a work-house. Slaughter-houses for 
butcher’s meat have generally been the 
subject of Municipal Regulations in 
England, because the business of slaught¬ 
ering is by its nature accepted as offensive 
to the senses of those brought too closely 
into contact with it. In India the same 
conditions prevail. Every Municipal and 
Contonment enactment requires the local 
authorities governed by it to control and 
regulate the establishment and use of 
slaughter-houses. S. 71, Central Provin¬ 
ces Municipal Act, 1903, is the law here 
applicable, and sub-S. (3), which forbids 
the slaughter of animals for sale at any 
but the places fixed and controlled by the 
Committee, implies an acknowledgment 
by the Legislature that the business to be 
carried on in a slaughter-house is danger¬ 
ous or offensive to the public. The 
conclusion, then, is irresistible that the 
establishment and maintenance of a 
slaughter-house for butcher’s meat is, 
per se, an offensive trade, even though it 
is not included as such in S. 99 of the 
local Municipal Act. 

But an offensive business is not, ipso 
facto , a nuisance against which the law 
will grant relief. The slaughter of animals 
for butcher’s meat is a business which, 
from its nature, is liable to cause a 
nuisance to the neighbourhood where it 
is carried on ; but whether in any parti¬ 
cular case, it is an actionable nuisance, 
depends mainly on the locality in which 
it is placed : and, therefore, the question 
is one of fact to be determined upon the 
circumstances of each particular case. It 
follows from this that a slaughter-house 
may be a nuisance in one place and not 
necessarily so in another ; and also that 
it may be a nuisance to the general 
public in one situation and only a nuisance 
to particular persons in another. Thus 
it may be (i) no nuisance, ( ii ) a public 
nuisance or {in) a private nuisance, and 
subject to (i) no suit, {ii) a suit by or on 
behalf of the public aggrieved by it, and 
(«/) a suit by a private person injured by 
it. Where : as here, it is alleged to be a 
private nuisance to the dwellers of habita¬ 
tions nearest to it, such a suit as the 
present is clearly maintainable. A private 
nuisance may arise out of an act itself 
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wrongful, or an act, not in itself neces¬ 
sarily wrongful, but the consequences of 
which are prejudicial to the plaintiff’s 
person, house, land, etc. Reynolds v. 
Clerk (4). It is a form of nuisance which 
affects those persons who are immediately 
within the scope of its operation, but 
does not injure or inflict inconvenience 
upon others who are further removed from 
it. It may be even advantageous or 
pleasurable to those who are at a distance, 
as in the case of church bells ; Soltau v. 
De Held (5). 

It will be observed that I have now 
reached the second of three issues raised 
by me, namely, the right of the plaintiffs, 
as private persons, to maintain this suit. 
The importance of the division of nuis¬ 
ances into public and private lies chiefly 
in the difference of the remedies applic¬ 
able to, and in the right of action given 
by, each. In England it was at one time 
held that any one might abate a public 
nuisance ; James v. Hayivarde (6) and 
Rex v. Wilcox (7). But, on the Civil side, 
it is now held to be the law that a private 
individual has no right of action against a 
public nuisance, unless he can show that 
he has sustained some special damage 
over and above that inflicted upon the com¬ 
munity at large ; Colchester v. Brook (8), 
Dimsv. Petley(g) and Bateman v.Bluck{ 10). 
Action against a public nuisance in 
England must ordinarily be taken by or in 
the name of the Attorney-General: Wallasey 
Local Board v. Graccy (n), Tottenham 
Urban District Council v. Williamson (12), 
Stoke Parish Council v. Price (13), Boyce 
v. Paddington Borough Council (14) and 
Watson v. Hythe Borough Council { 15). The 
Indian Codes of Civil Procedure, prior to 
that now current, contained no analog¬ 
ous law. But in the present Code S. 91 
expressly provides as follows 


(4) (1725) 8 Mod 272. 
tS) (185)1 2 Sim. (N. S.) 133. 

(6) (1630) Cro. Car. 184. 

(7) P690) 2 Salk. 458. 

(8) (1845) 7 Q 33<> 

(9) (1850) 15 Q. 13 . 276 

(10) (1852) 18 Q. B. 870. 

(11) (1887)36 Ch. D. 593 = S7 L.T. 51 =35 W.K. 
694. 

(12) (1896) 2 Q. B. 353 = 75 L. T. 238 = 44 w.R. 
676. 

(13) 0899)2 Ch. 277=80 L. T. 643=47 W.R 
663. 

( 1 4 ) (1903) 1 Ch. 109 = 87 L. T. 564= ci W. R. 
109. 

(15) (1906) 70 J. P. 153, 



82 Nagpur Municipal Committee of Saugarz/. Nilkanth (Stanyon, A.J.C.) 1915 


“( 1 ) In the case of a public nuisance the 
Advocate-General, or two or more persons, having 
obtained the consent in writing of the Advocate- 
General, may institute a suit, though no special 
damage has been caused, for a declaration and 
injunction or for such other relief as may be 
appropriate to the circumstances of the case. 

( 2 ) Nothing in this section shall be deemed to 
limit or otherwise affect any right of suitwilich may 
exist independently of its provisions. 

S. 93 of the same Code extends to 
Local Governments, and to Collectors or 
other officers appointed by them, similar 
powers in places outside the Presidency 
towns. A public nuisance may affect one 
person so much more than all others in 
the same neighbourhood as to amount to 
private nuisance so far as he is concern¬ 
ed. Where a noise caused by a tinman 
plying his trade affected three houses 
only, it was held that this was a private 
nuisance and not indictable: Bex v. 
Lloyd (16). But, even in England, a 
private individual, having a valid right 
of action in respect of the special injury 
sustained through a public nuisance, may 
join as a plaintiff in the proceedings of 
the Attorney-General for relief against his 
special injury: Attorney-General v. 

Logan (17), Attorney-General v. Lonsdale 
{Earl) (18) and Attorney-General v. Cocker- 
mouth Local Board (19) and several other 
cases which I need not cite. But a private 
individual may bring an action in his own 
name in respect of a public nuisance, when, 
and only when, he can show that he has 
suffered some particular, direct, and 
substantial damage over and above that 
sustained by the public at large, or when 
the interference with the public right 
involves a violation of some private 
right, or some special protection or bene¬ 
fit given to him by Statute: Bhawan 
Singh v. Narottam Singh (20), Paine v. 
Partrich (21), William’s case (22), Robert 
Marys’s case (23), Attorney-General v. 
Forbes (24), Bell v. Quebec Corpora¬ 
tion (25), Whelan v. Hewson (26), Boyce 
v. Paddington Borough Council (14) 


(16) (1802) 4 Esp 200. 

(17) (1891) 2 Q. B. 100=65 L. T * l6z - 

(18) (1868) 7 Eq.377=2o|L.T. 64 = 17 W.R. 219. 

(19) (1874) 18 Eq. 172 = 30 L. T. 590 = 

22 W. R. 619. 

(20) (1909) 31 All. 444 = 2 I. C. 365. 

(21) (1690) Carth. 191. 

(22) (1592) 5 Co. Rep. 72 b. 

(23J (1612)9 Co. Rep. hi b. 

(24) (1836) 2 My. & Cr. 123. 

(25) (1879) 5 App. Cas. 84 = 41 L, T. 451. 

(26) (1871) 6 lr. R. C. L. 283. 


and Devonport Corporation v. Plymouth , 
Devonport Tramways Co. (27). In every 
private action material damage, actual 
or prospective, must be made out before 
an action can be maintained. There is 
no right of action against a damnum ’ 
absque injuria. In the present case the 
plaintiffs have alleged material injury, 
actual and prospective, and I have no 
doubt that, upon the allegations set 
forward by them and brought out in full 
detail by some of their ..witnesses, the 
action is maintainable, so far as the law 
of procedure is concerned. 

I come now to the third of the issues 
of law raised by me, namely, as to the 
extent of statutory protection given 
to the defendant Committee in the 
matter of establishing and maintaining 
slaughter-houses. In many cases acts, 
which would not merely be offensive or 
dangerous but would amount to nuisances, 
whether common or merely private, 
are found to be authorized by the words 
of a Statute. For instance, to break up 
or place any permanent obstruction on 
a public highway is, primafcwie , a nui¬ 
sance. But statutory powers have been 
given in many cases to do this to railway 
and tramway companies, and for the 
purposes of laying gas 1 or water mains, 
electric light cables, and telegraph and 
telephone poles and wires ; and wh^re 
the Statute, by express words or by 
necessary implication, does sanction the 
act which causes the nuisance, all remedy, 
whether by indictment or action, is taken 
away, provided that the statutory sanc¬ 
tion is used in a cautious and reasonable 
way: Bex v. Pease (28) and London, 
Brighton and South Coast Pailway 
Company v. Truman (29). The Courts, 
however, are careful to see that authority 
to commit the nuisance complained of is 
expressly given or necessarily implied 
from the words of the Statute in question. 
If such authority is not so given, an 
action may be successfully brought 
against the corporation causing the 
nuisance : Powell v. Fall (30) and Rapier 
v. London Tramways Company (31). Even 
where the Statute does authorize a 
nuisance, the persons so authorized are 


(27) (1884) 52 L. T. 161. 

(28) (1832) 4 Barn. & Adol. 30. ^ 

(29) (1885) 11 App. Cas. 45 — 54 L * T * 2 5 ° 34 

W. R. 657. „ , 

(30) (1880) 5 Q. B. D. 597=43 L. T. 562. 

(30 (1893) 2 Ch. 588 = 69 L. T. 361. 
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responsible if they exercise their powers 
negligently, and without taking reason¬ 
able precautions to prevent damage 
resulting therefrom: Vaughan v. Taft 
Vale Railway (32) and Jolliffe v. Wallasey 
Local Board { 33). 

In the Central Provinces every Munici¬ 
pal Committee is empowered, with the 
approval of the Deputy Commissioner, 
to fix and abolish places, either within or 
without the limits of the Municipality, 
for the slaughter of animals for sale, and, 
with the like approval, to grant and 
withdraw licenses for the use of such 
places, or, if they belong to, or are under 
the control of the Committee, to charge 
rent or fees for the same : S. 71, Act XVI 
of 1903. But it is clear that these provi¬ 
sions convey no authority to establish, 
maintain, or license any slaughter-house 
which is, or may become, a public or 
private nuisance. On the contrary, the 
Legislative intention in giving the above 
and other powers of inspection and con¬ 
trol is manifestly this, that, as. far as 
possible, the arising of any such nuisance 
may be prevented. Therefore, if a Muni¬ 
cipal Committee establishes, maintains, 
or licenses the use of a slaughter-house 
which, whether by reason of its situation, 
or of the manner in which, or the descrip¬ 
tion of animal for the killing of which it 
is used, is a public or private nuisance in 
law, the Statute will afford no defence to 
such Committee against an action for 
relief against the nuisance. 

It is also clear that, where an act is 
done under an authority conferred by 
Statute, the conditions laid down by the 
Statute must have been strictly followed : 
otherwise the act is unauthorized and 
wrongful. The remedy of a private in¬ 
dividual, for an injury caused to him by 
an act which is in itself wrongful, stands 
on a much higher level than where the 
act is not wrongful. S. 71 of the Munici¬ 
pal Act above mentioned requires the 
approval of the Deputy Commissioner to 
the selection of a site for a slaughter¬ 
house. It is clear that in this country 
such an approval is a very material con¬ 
dition governing the statutory authority 
given to Municipal Committees. It is 
not a mere form. The Legislature is per¬ 
fectly alive to the danger and difficulty 

(32) (i860) 5 H. & N. 679=2 L. T. 394=8 
W. R. 549. 

( 33 ) (1873) 9 C. P. 62 = 29 L. T. S82. 


which may arise from the conflict of! 
feelings and sentiments among persons of 
so many different persuasions as are col¬ 
lected together in Indian towns, and it, 
therefore, expressly requires the approval! 
of the highest local authority, and one! 
generally independent of, and impartial 
to, the causes of difference, to approve of 1 
every selected site. I am clear that the 
intention of the Legislature is that this 
approval shall be obtained before anyl 
building of a slaughter house is begun on 
the proposed site: and that an approval! 
of the site, after the house has been built, 
which may be influenced by considera-j 
tions of factum valet, or of the public! 
expense and inconvenience involved inj 
refusing sanction, is not a due com-! 
pliance with the law. I hold that a ; 
Municipal Committee which builds a 
slaughter-house on a site selected by 
itself without the previous approval of 
the site by the Deputy Commissioner,, 
does an unauthorized and unlawful 1 
act, and cannot use the Statute as a! 
defence to an action brought against it 1 
on the ground that the act has created a 
nuisance. 1 

Having thus demonstrated the legal 
aspect of the case, so far as the right of 
suit and the statutory defence to it are 
concerned, it is necessary to consider 
what amounts to a private nuisance 
giving right to an action at law. In 
order to constitute a nuisance at law it is 
essential that there should exist, either 
actually or impliedly, (1), injuria i. e., 
a wrongful act constituting of causing 
damage, and (2) damnum , i. e., damage, 
loss, or inconvenience. Damnum absque ! 
injuria gives no right of action. An! 
injuria is the violation of some right! 
which another possesses. There must,! 
therefore, be a right existing in the 
complainant, and a corresponding duty 
on the part of the alleged wrong-doer not 
to interfere with that right : per Bram- 
well, B., in Dunn v. Birmingham Canal\ 
Company (34). Absence of the right, or 
of the duty, or of the violation of the 
duty, prevents the act complained of 
from being actionable. Where the act 
or omission causing or constituting an 
alleged nuisance is unlawful per se, e. g ., 
where it is of itself a violation of 
statutory provisions or of private common 
law rights, the law will presume damage 

(34) (1872) 8 Q.B. 4 2 = 27 L.T. 683 = ^1 w R 
266. 
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I to exist: Batens case (35), Pindar v. 
Wadsworth (36J, Emprey v. Oiven (37), 
Pennington v. Brinsop Hall Coal Com¬ 
pany (38), Attorney-General v. Conduit 
Colliery Company (39) and McCartney v. 
Londonderry and Lough Swilley Railway 
Co. (40). But where the act is innocent 
and lawful, then the question whether it 
amounts to an actionable nuisance is one 
of fact to be determined, not merely by an 
abstract consideration of the act itself, but 
by reference to all the circumstances of the 
particular case : Sturgesv. Bridgman (41), 
and Rushmer v. Polsue & Alfien Ltd. (42), 
affirmed Polsue & AlfieriLtd. v. Rush¬ 
mer (43), and numerous other cases. In 
dealing with a case of an alleged private 
nuisance it must be remembered that 
every person is entitled, as against his 
neighbour, to the comfortable and health¬ 
ful enjoyment of the premises owned or 
occupied by him, whether for business or 
pleasure. In England it has been well 
laid down that in deciding whether, in 
any particular case, this right has been 
invaded and a nuisance thereby caused, 
it is necessary to determine whether the 
act complained of is an inconvenience 
materially interfering with the ordinary 
physical comfort of human existence, not 
merely according to elegant or dainty 
modes and habits of living, but according 
to plain and sober and simple notions 
obtaining among the English people : per 
KnightBruce, V.C„ in Walter v. Selfe (44). 
It is also necessary to take into account 
the circumstances and character of the 
locality in which the complainant is 
living, and the similar annoyances which 
previously existed there: St. Helen s 
Smelting Company v. Tipping (45) and 
Polsue & Alfieri Ltd. v. Rushmer (43). It 
should also be borne in mind that a person 
cannot, by applying his property to 


(35) ( j 610) 9 Co. Rep. S3 b . 

(36) (1802) 2 East. 154. 

(37) (1851) 6 Ex. 353 = 17 L. T. 79. 

(38) (1877) 5 Ch D. 769=37 L. T- I49 = 2 5 

\V. R. 874. 

(39) (1895) 1 Q. B. 501=71 L. T. 777=43 
W. R. 366. 

(40) (1904) A. C. 301=91 L. T. 105 = 53 W. 

R. 385- 

(41) (1879) 11 Ch. D. 852 = 41 L. T. 219 = 28 
W. R. 200. 

(42) (1906) 1 Ch. 234 = 93 L. T. 823 = 54 
\V. R. 161. 

(43) (I907) A. C. 121 =96 L. T. 510. 

(44) (1851) 4 De G. & Sm. 315 = 17 L. T. 103. 

(45) (1865) 11 H. L. Cas. 642 = 12 L.T. 776 = 13 
W. R. 1083. 


special or extraordinary uses or purposes, 
whether for business or pleasure, restrict 
the right of his neighbour in the ordinary 
and legitimate enjoyment of his property, 

[,Robinson v. Kilvert (46)] or impose 
upon his neighbour burdens which, in the 
ordinary course of things, he is not called 
upon to bear. Extraordinary user may 
be an alteration or use of premises for 
purposes which are noxious, or dangerous, 
or so offensive as to be a real nuisance. 
And the party who brings about a change 
in the existing state of things by intro¬ 
ducing an offensive business into a neigh¬ 
bourhood where no such business pre¬ 
viously existed, is, in my opinion, bound 
to show that his act is legal and justifi¬ 
able. 

It seems clear that all these considera¬ 
tions must be made in this case, not 
with reference to the plain, sober and 
simple notions obtaining among the 
people of towns in England, but accord¬ 
ing to what is found to be reasonable 
and proper in view of the conditions 
which prevail in this country. But, as 
pointed out by Stanely, C. J., in Shahbaz 
Khan v. Umrao Puri (47) in dealing with 
a question in which the ordinary rights 
of property are involved, the Courts must 
act upon some general principle or rule 
of law. It has been well laid down in a 
series of cases that an act which offends 
the susceptibilities of individuals or the 
sentiments of a class, is not, ipso facto , 
an actionable nuisance, and cannot be 
made a ground for overriding ordinary 
rights in property: Hadjee Muzhur AH v. 
Gundowree Sahoo (48), Muttumira v. 
Queen-Empress (49), Queen-Empress v. 
Byramji Edalji (50), Queen-Empress v. 
Zaki-ud-din (51), Romesh Chunder 
Sonny al v. Hiru Mondal (52) and Shahaz 
Khan v. Umrao Puri (47), approved 
in Mohammad Yakub v. Emperor (53). 
But in applying these rulings, it must be 
remembered that what is not indictable 
as a public nuisance may yet be 
actionable as a private nuisance. This 


(46) (I889) 41 Ch. D. 88=61 L. T. 60=37 
W.R. 545- 

(47) (1908) 30 All. 181 =7 Cr. L. J. 381., 

(48) (1876) 25 W. R. 72 Cr. 

(49) (1884) 7 Mad. 590. 

(50) (1888) 12 Bom. 437. 

(5‘) (1888) 10 All. 44. 

(52) (1890) 17 Cal. 852. 

(53) (1910) 32 All. 571=6 I. C. 454 = x * 
L. J. 355- 
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distinction will be further considered 
hereafter. 

So far I have discussed the law from 
the point of view of an existing nuisance. 
But in the present case the plaintiffs 
also complain of possible future injury, 
and to that extent their suit is a quia 
timet action. Therefore it seems neces¬ 
sary to discuss the law governing the 
right to an injunction against an act 
which is objected to on the ground of 
prospective injury. In England it has 
been held that the injured party need not 
wait until he has suffered injury before 
seeking relief: Pen-ruddock's case (54), and 
an injunction may be granted to restrain 
the commission of a prospective nuisance : 
Dawson v. Paver (55), ElwelL v. Crow- 
ther (56) and Attorney'General v. Kingston- 
on-Thames Corporation 157). To obtain 
such an injunction it is necessary to show 
a strong case of probability that the 
apprehended mischief will in fact arise : 
Attorney-General v. Manchester Corpora¬ 
tion (58). If imminent danger of a sub¬ 
stantial kind be shown, or should it appear 
that the apprehended danger, if it comes, 
will be irreparable, an injunction will be 
granted : Fletcher v. Bealey (59), Haines v. 
Taylor (60) and \Bipon {Earl) v. Hobart (61). 
An injunction to restrain the erection of 
a hospital for infectious diseases will 
only be granted when there is a real 
danger to health and property ; in the 
present state of science the establishment 
of a small-pox hospital will not be 
assumed to be a serious source of danger 
so as to constitute a nuisance for which 
an injunction will be granted in a quia 
timet action: Metropolitan Asylum Dis¬ 
trict v. Hill (62), Bendelow v. Wortley 
Union (63), Fleet v. Metropolitan Asylums 
District (Managers ) (64), Attorney-General 
v. Nottingham Corporation (6 5),. Attorney - 


( 54 ) (1S98) s Co. Rep 100 6. 

( 55 ) (^ 47 ) S Hare 4x5. 

(56) (1862) 31 Beav. 163=10 W. R- 615. 

( 57 ) (1865) 34 L. J. Ch, 481 = 12 L. T. 665=13 
W. R. 888. 

( 58 ) (1893) 2 Ch. 87 “68 L. T. 608 = 41 W. R. 
459 - 

(59) (1885) 28 Ch. D. 688-52 L. T. 541=33 
W. R. 745. 

(60) (1846) 10 Beav. 75. 

(61) (1834) 3 My. & K. 169. 

(62) (1881) 6 App. Cas. 193 = 44 L. T. 653 = 29 
W. R. 617. 

(63) (1887) 57 L. T. 849 = 36 W. R. 168. 

(6a) (1884) x T. L. R. 80. 

(65) (1904) 1 Ch. 673=90 L. T. 308 = 52 W. R. 

281. 


General v. Manchester Corporation (58) and 
Attorney-General v. Bathmines and Pem¬ 
broke Hospital Board (66). It is not 
sufficient merely to allege that the pro¬ 
posed acts of the defendant will have an 
illegal result as against the plaintiff, 
without putting before the Court suffi¬ 
cient material to enable it to judge 
of that question for itself: Haines v. 
Taylor (60). Where some degree of 
present nuisance exists, the Court will 
take into account its probable continu¬ 
ance and increase, and its present 
existence raises a presumption of its 
continuance : Goldsmid v. Tunbridge 
Wells Improvement Commissioners (67) 
and Phillips v. Thomas (68). It seems to 
me that the law as above laid down for 
England is the proper law to apply, 
mutaiis mutandis, to quia timet actions in 
India. In doing so, the conditions of 
climate, of scientific and sanitary develop¬ 
ment, of the efficiency attained by corpo¬ 
rations and others in the management and 
control of dangerous and offensive trades, 
of the disposition and habits of the people 
generally, and the like, obtaining in this 
country as compared with England must, 
of course, be taken into account. But 
the general principles and doctrines pro¬ 
pounded in the English cases afford a 
proper guide for the just decision of 
similar cases in India. 

Next it seems expedient to draw a 
further distinction between public and 
private nuisances, because, from some of 
the pleas raised and arguments advanced 
on behalf of the defence, the distinction 
appears to have been overlooked. For 
example the first ground in the memo¬ 
randum of appeal before me reads 
thus:— 

“ That it should have been held that the plain¬ 
tiffs could not maintain this suit inasmuch as the 
alleged nuisance is not shown to be one which 
affects them in any greater degree than it affects 
other residents of the locality.” 

Such a contention would be perfectly 
correct, supposing the fact to be as 
stated, if the erection of the slaughter¬ 
house caused a public nuisance so as to 
make S. 91, Code of Civil Procedure, 
1908, applicable. But the rule embodied 
in the above ground of appeal has no 
application where there is no allegation 

(66) (1904) 1 I. R. 161. 

(67) (1866) 1 Ch. 349 = 14 L. T. 154 = 14 W. R. 
562. 

(68) (1890) 62 L. T. 793. 
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on either side that a common nuisance 
has been caused. 

As in England, so in India, a remedy 
is provided against a public nuisance by 
the criminal law as well as by way of a 
civil action. S. 26S, Indian Penal Code, 
thus defines a nuisance of that class :— 

“ A person is guilty of a public nuisance 
who does any act, or is guilty of an illegal 
omission whichcauses any common injury, 
danger or annoyance to the public or to 
the people in general who dwell or 
occupy property in the vicinity, or which 
must necessarily cause injury, obstruction, 
danger or annoyance to persons who may 
have occasion to use any public right.” 

A common nuisance is not excused on 
the ground that it causes some conveni¬ 
ence or advantage.” 

It is not necessary that the annoyance 
caused by an act or illegal omission 
indicted as a common nuisance should 
injuriously affect every single person 
within its range of operation. It is 
sufficient that it should affect people in 
general who dwell in the vicinity : per 
Anderson, J., in Phiraya Mai v. 
Emperor (69). Ss. 269 to 289 inclusive 
of the Indian Penal Code deal with 
various acts which have been held to 
constitute public nuisances in England, 
and S. 290 covers all other acts and 
omissions found to or come under that 
category. The erection of a slaughter¬ 
house, in some circumstances, may be a 
public nuisance. But that is not a point 
which has been raised in this case, and 
it is not necessary to discuss it. A 
private nuisance is an act affecting some 
particular individual or individuals as 
distinguished from the public at large. 
It is in the quantum of annoyance that 
public nuisance differs from private. But 
the extent of the injury to the particular 
individual must be measured by a more 
or less general standard and not merely 
by any susceptibilities peculiar to the 
individual concerned. The legal maxim 
applicable is lex non favet votis delica- 
torum —the law favours not the wishes of 
the dainty, and it clearly inspired the 
dictum in Walter v. Selfe (44). 

Having thus considered the law applic¬ 
able to a suit for an injunction against a 
private nuisance, I turn now to the parti¬ 
cular facts of this case. As already stated, 
the first Court found that no nuisance 

(69) (1904)9 P. R. 1904 = 1 Cr. L.J. 513. 


had been created. The lower Appellate 
Court has held that a nuisance 
both actual and prospective has 
come into existence. This is a finding 
of fact and if it had been based upon 
a proper consideration of the case 
from a correct standpoint and accom¬ 
panied by a sound appreciation of what 
amounts in law to a nuisance, this appeal 
could not have been maintained. But it 
is just in these matters that both the 
Courts below seem to me to have erred, 
and I am of opinion that the case must 
go back for proper trial and decision. In 
itself it is a suit of small value, but the 
question involved is one of public impor¬ 
tance and likely to arise again and again. 

The allegations of the plaintiffs may be 
stated thus: — 

The slaughter-house is located so close 
to their residences as to be a nuisance 
causing actual and prospective injuries as 
given below:— 

(1) By offending the susceptibilities of 
the plaintiffs, who are vegetarian Hindus ; 

(2) By the offensive noises and odours 
inseparable from the business of slaugh¬ 
tering ; 

(3) By reducing the value of their pro¬ 
perty owing to the vicinity of an offensive 
business ; and 

(4) By a gradual setting up of impurity 
and pollution in the neighbourhood when 
carnivorous birds and small animals shall 
have been attracted, and unwholesome 
odours and refuse shall have had time to 
accumulate by a continued use of the 
slaughter-house, causing annoyance, dis¬ 
comfort, and possible impairment of 
health to the plaintiffs. 

The pleas of the defendant may be 
stated thus:— 

(1) The slaughter-house creates no 
present nuisance being built and managed 
with due regard to sanitation, and the 
site for it being selected in order that it 
might be close to a market established 
for the sale of the meat brought from it. 

(2) The objections taken by the plain¬ 
tiffs are sentimental and unreal. 

I leave out of consideration some 
technical and absurd pleas put forward 
by the defendant as to no cause of action 
having arisen, the plaint being insuffi¬ 
ciently stamped, and the plaintiffs being 
liable to pay damages for delaying the 
construction of the slaughter-house. 

The learned District Judge has correctly 
reproduced some of the propositions as to 
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■what the law requires to be found in a 
case of nuisance. But he has made no 
application of them in deciding this suit. 
He has brushed aside the maxim, lex non 
favet votis delicatorum , and has regarded 
the question before him purely from the 
point of view of a vegetarian Brahmin. 
In doing so he has accepted as a founda¬ 
tion for his decision much that is merely 
the opinion of such Brahmins, without 
any experience of the conditions attach¬ 
ing to slaughter-houses. The following 
extracts from the judgment of the lower 
Appellate Court will make this clear :— 

“ The evidence adduced in the case describes 
the ordinary concomitants which the existence of 
a slaughter-house denotes or makes apparent.” 

I frankly confess my inability to obtain 

an intelligent grasp of which this sentence 

means. The learned Judge proceeds. 

“ Witnesses have described nuisance caused 
according to their own state of feeling, senti- 
mentand power of observation.” 

It would have been more to the point 
if witnesses could have deposed to what 
was within their knowledge as experts, or 
their experience as persons who have 
lived near slaughter-houses. 

The learned Judge correctly treated as 
valuable the evidence of the Civil 
Surgeon, but he only looked at it from 
one side. He found that at the time of 
his judgment “ the sanitary arrangements 
made by the defendant Committee are 
perfect” and that “the place always 
looks clean and tidy. *' Then he added, 
“ but it is not possible to look into this 
consideration as there is no guarantee 
when laxity may prevail. ** This was a 
pure conjecture because the learned 
judge carefully excluded, as irrelevant, 
evidence going to show the experience 
obtained in such cases in other Munici¬ 
pal slaughter-houses. In fact such evi¬ 
dence is most important and in law most 
relevant as affording a guide to the 
decision of two facts in issue, namely, (i) 
what is the general public feeling as to 
slaughter-houses being established close 
to dwelling-houses in towns in India, 
and (2) what is the usual effect and 
efficiency of Municipal management of 
slaughter-houses. The learned Judge, 
like the two witnesses upon whose 
opinions his judgment largely turns, 
guesses without evidence at the prospec¬ 
tive injury pleaded by the plaintiffs. 
He writes:— 

“Tbe inconveniences to which the plaintiffs 
with their neighbouring owners are subjected by 


the existence of the slaughter-house in question 
are thus described by two respectable residents 
of the locality who have their residential quarters 
similarly situate to the slaughter-house as that 
of the plaintiffs. ” 

These witnesses are stated to be P. W. 
No. 10, Vasudeo Ramchand Halve, and 
P. W. No. 11, Sadasheo Madho Parande. 

Of the respectability of these witnesses 
there is no doubt, Vasudeo Rao being 
the Clerk of Court in the office of 
the District Judge of Rajpur, and Mr. 
Parande being an Additional District 
Judge at Nagpur. They possess houses 
said to be respectively within ioo feet 
and 300 feet from the slaughter-house in 
dispute and half a furlong or one furlong 
from the houses of the plaintiffs. There 
is evidently some error in the distances 
so given. The witnesses do not reside 
in these houses at present. They both 
confess to absolute ignorance of what 
takes place in a slaughter-house, and 
admit having no personal experience as 
to the conditions prevailing in the imme¬ 
diate vicinity of a slaughter-house, never 
having lived near any such establish¬ 
ment. Therefore, their statements, as to 
the results likely to ensue from the 
establishment of the slaughter-house in 
dispute near the houses of the plaintiffs, 
are purely conjectural. The inconveni¬ 
ences which they predicate may be thus 
stated :— 

(1) Noxious odours from the slaughter¬ 
house will reach the houses of the 
plaintiffs. 

(2) The constant sight of the slaughter¬ 
house will bring unpleasant thoughts to 
the minds of the plaintiffs. 

(3) Crows and vultures will be attracted 
and will defile the neighbourhood with 
their droppings, and will make it impos¬ 
sible for the plaintiffs to place grain and 
other articles of food outside. They 
will also scatter bones and meat about 
the place and foul the water of wells. 

(4) Numbers of dogs will begin to 
frequent the locality : their fighting will 
cause disturbance, and among them 
animals suffering from rabies may appear 
and be a source of serious danger. 

(5) The continuous slaughter will be 
ever before the eyes or present to the 
minds of the people in the vicinity. 

(6) Flies with their concomitant trouble 
and danger will assemble in large numbers. 

(7) The carnivorous birds may be a 
source of danger to newborn babes. 
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(8) Morning worship will be rendered 
impossible owing to distraction caused 
by the noises and odours from the 
slaughter-house, and by the mental dis¬ 
tress arising from a constant recollection 
or imagining of what may be going on 
within its walls. 

(9) People of the class of witnesses 
will not care to buy houses in the neigh¬ 
bourhood. 

The learned Judge accepts these 
opinions as evidence which cannot be 
doubted, and lays stress on the fact that 
the first two plaintiffs are Brahmins. He 
then introduces his own extra-judicial 
knowledge or his personal sentiments 
into the matter and goes a good deal 
beyond the evidence. He refers to the 
first two plaintiffs as “ high classed 
Maharashtra non-flesh eating Brahmins 
of the old type,” and to the first of 
them, Nilkanth Rao, as one who “ has 
reached the hoary age of 70 without 
deviating in the least degree from the 
first principles taught to him by his 
ancestors.” The learned Judge then 
surmises that nothing could annoy this 
plaintiff more than the presence of the 
slaughter-house, and that such an abomi¬ 
nation “ is likely to shorten his life.” 
Further on we read : 

“ His mental vision could not possibly get rid of 
the phenomenal aspect of the operation carried on 
inside the four walls of that little building stand¬ 
ing right in front of his view, howsoever barricaded 
by high walls of brick and mortar. It must be 
practically a matter of impossibility to him to 
denude his faculty of the memory of the details 
attendant, which must in the very nature of things 
so engross his attention as to lead to extreme 
nausea or a sense of disgust whether at the time 
of worshipping or of eating or of drinking or of 
sleeping.” 

If we descend, from this very estimable 
regard for the feelings of a venerable 
Brahmin gentleman, and from the realms 
of high ideal and vivid imagination, to 
the terra firma of facts and sober 
judgment, we shall find that the 
slaughter-house stands behind the house 
of this plaintiff and that he need 
never look at it unless he wants to 
do so: that it emits no foul or peculiar 
odour at present: that the bleating of 
assembled goats is a common and con¬ 
stant noise in all parts of Indian towns: 
and that the plaintiff has probably never 
been in a slaughter-house in his life, and 
cannot, therefore, build up any true 
mental vision of what goes on in there. 
I am very far from saying that he will not 


suffer any annoyance from the fact of a 
slaughter-house being established within 
50 or 60 yards of his residence; but 
exaggerated and imaginary descriptions 
of that annoyance are not legal findings 
in a case of nuisance. We see here a 
marked disregard of the maxim already 
quoted. If the case of the plaintiffs can 
be placed no higher than as one of wound¬ 
ing the susceptibilities of a septuagena¬ 
rian and vegetarian, it is a case that must 
fail. But there may be much more in it 
when it comes to be regarded from the 
proper point of view. The findings must 
be based on evidence and not on mere 
opinion and conjecture. When the evid¬ 
ence is there the Court may, ot course, 
make all the presumptions open to it 
under S. 114 and other provisions of the 
Evidence Act. It ma$ T serve some pur¬ 
pose if I lay down some of the points of 
inquiry and the nature of the evidence 
required. 

The first point is to enquire into the 
position and conditions of the locality 
into which this slaughtei-house has been 
introduced. Is it on the outskirts of the 
town or well inside it ? Is it populous ? 
What is the approximate number and 
general class of people living within a 
radius of say 500 yards of the slaughter¬ 
house ? Where any offensive trades of 
any kind carried on in the neighbourhood 
before the slaughter-house was esta¬ 
blished ? If so, did any one object to 
them ? . ,;/■) " 

Next we want the evidence of experts 
and not the opinions of inexperienced 
persons as to the effect of placing a 
slaughter-house, however well managed, 
within 50 or 60 yards of residences, 
regarded from a purely sanitary point of 
view. In the Punjab case, on which much 
reliance was placed by the learned 
Counsel for the appellant, the distances 
were 220 yards and 440 yards, and nine 
doctors differed, five being on one 
side and four on the other. In 
India the law has placed no limit of 
distance, but we have seen that in Eng¬ 
land, in bygone centuries, one thousand 
yards was laid down for the interval 
between a slaughter-house and a work- 
house necessary to avoid an indictment 
against those who set up the former. 
There must have been something univer 
sally accepted as offensive in the vicinity 
of such an establishment. In this branch 
of the subject the climate of Saugor is an 
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element to be considered, offensive trades 
being generally aggravated by heat, 
especially moist heat. 

Next it is very necessary to ascertain 
how Municipalities in these provinces 
generally dispose of their slaughter¬ 
houses ; and whether such houses, as a 
general rule, have been found to attract 
dogs, cats, flies, vultures, kites, and 
crows which constantly haunt the pre¬ 
cincts and defile the neighbourhood : and, 
if so, up to what radius their droppings 
and scavenging are so concentrated as to 
amount to a nuisance. There should be 
plenty of evidence of this available 
in Saugor itself, in connection with 
the slaughter-house which the one now in 
dispute was erected to replace. Evidence 
on this point should be of witnesses who 
are living, or have lived, close to a 
Municipal slaughter-house, or been other¬ 
wise in a position to see the effect of its 
presence on its immediate surroundings. 

It will also be necessary to see whether 
the Committee complied with the law by 
obtaining the approval of the Deputy 
Commissioner to the site selected before 
they proceeded to build the disputed 
slaughter-house thereon. 

The fact that the slaughter-house is 
near the meet market or otherwise serves 
the convenience of the Committee is, of 
course, no defence. Nor should the Court 
attach any importance to the considera¬ 
tion that the Committee will be put to 
serious expense if the slaughter-house is 
now condemned. Objection was made 
very promptly, and the Committee have 
proceeded with the building and started 
work therein with their eyessopen to that 
objection. The fact that the President 
and Secretary of the Committee are 
Mussalman gentlemen should not be 
admitted to consideration unless it 
appears that this fact furnishes a motive 
for the complaint made by ihe plaintiffs : 
for the motive which underlies a 
complaint of nuisance has been held to 
be relevant in a case of injunction: 
Attorney-General v. Cambridge Consumer's 
Gas Campany (70) Attorney-General v. 
Sheffield Gas Consumers' Company (71), 
Harrison v. Southwark and Vauxhall 
Water Company (72) and Christie v. 


(70) (1868) 4 Ch. 71 = 19 L. T. 508 = 17 W. R 
> 45 . . 

( 7 >) (1853) 3De. G.M.& 0.304 = 11 W. R. 245 
(72) (1891) 2 Ch. 409-64 L. T. 864. 


Davey (73). But the fact that the resolu¬ 
tion to reject the objection of residents 
in the neighbourhood, and build the 
slaughter-house on the site in question, 
was only carried by the votes of four 
members against three of the defendant 
Committee is a fact which the Court may 
consider in coming to a conclusion as to 
the suitability of the site. 

Finally the plaintiffs’ case should be 
regarded from the point of view of, say, 
an even minded, tolerant, flesh-eating 
Hindu of the same education and refine¬ 
ment as the plaintiffs. What would such 
a man undergo from the proximity of 
the slaughter house to his dwelling apart 
from any hypersensitive objections based 
on religious grounds? It is only on some 
such basis that the interference of the 
Civil Court can be justified. Law is not 
a panacea for all the ills that flesh is heir 
to, and it is only on general principles, 
where an actionable wrong is clearly 
made out, that assistance from the Courts 
can be invoked. In dealing with the 
rights of the plaintiffs to a reasonable 
use and enjoyment of their dwelling-houses 
the rights of the defendant Committee to 
an equally reasonable use and enjoyment 
of Municipal land or land under Munici¬ 
pal mangement and control must not be 
overlooked. The learned Judge must 
hold the balance even and carefully and 
strictly exclude his own personal prejudice, 
if any, against slaughter-houses. The 
case must go back for a fresh decision 
upon the lines indicated. 

The appeal is allowed. The decree of 
the lower Appellate Court is reversed, 
and the case is remanded to that Court 
for a fresh decision with advertence to 
the remarks made in this judgment. 
There will be no refund of Court-fees. 
Cost here and hitherto will follow the 
event. I allow Rs. 30 as Pleader’s fees 
in this Court. 

P.N./R.K. 

Appeal allowed ; Case remanded. 

( 73 ) 0 « 93 ) I. Ch. 316. 
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Chandan Singh —Defendant — Appel- 
nt. 

v. 

Fakirgir —Plaintiff—Respondent. 
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Second Appeal No. 121 of 1913* 
decided on 29th April 1914, against the 
Decree of Addl. Judge, Nerbudda Divn., 
dated 4th November, 1912. 

Transfer of Property Act (4 of 1882), S. 52— 
Agricultural lease granted during pendency of 
partition proceedings which are contentious is 
void. 

S. 52 applies to an agricultural lease as well as 
to partition proceedings when they are contentious. 
15 C. P. L. R. 6 and 6 N. L, R. 140, foil ; 1 
C. W. N. 62, dist. [P- 9 °» C. 2.] 

An agricultural lease granted during the pen¬ 
dency of partition proceedings which are contentious 
in their origin and nature is void, even though 
summons had not been served on the opposite 
party at the time of the grant. 31 Cal. 658, dist; 
29 All. 339, (P. C.). foil. [P. 91, C- i.j 

M. B. Dadabhoy, B. B. Gadgil and 
Atmaram Bhagwant —for Appellant. 

V. Bose and J. C. Ghose —for Respond¬ 
ent. 

Judgment,— One Chhuttan Singh is 
the lambardar of the village in which the 
fields in dispute are situated, and he and 
his son Ude Singh own a half share in it. 
The other half share belongs to the plain¬ 
tiffs, Fakirgir and his brother Umedgir. 
On the 23rd of March, 1901 these plain¬ 
tiffs presented an application to the 
Deputy Commissioner for a partition of 
their share by metes and bounds. The 
other two co-owners of the village re¬ 
sisted the application in every possible 
way. In particular, they asserted that 
they had a right to remain in possession 
the whole of the sir and the whole of the 
khudkasht, in which the fields now in 
dispute were included, on account of 
their undisturbed separate possession of 
them for 25 or 30 years. They managed 
to drag the proceedings on for ten years, 
so that there can be no doubt about their 
having been in every way contentious. 
Eventually a partition was made and the 
fields in suit fell in the patti allotted to 
the plaintiffs as their khudkasht. But 
when they attempted to take possession, 
they were resisted by the defendant 
Chandan Singh, son-in-law of Ude Singh, 
who said he had been made an ordinary 
tenant by a written lease executed in his 
favour by Chhuttan Singh on the 4th of 
May, 1901. The plaintiffs, therefore, 
sued to eject him. 

The finding in the Court of the District 
Judge in regard to the lease is that 

4 4 a bona fide lease of khudkasht lands is no doubt 
within the powers of the village lambardar , 
but the lease in question is not of that nature.” 


In appeal the learned Divisional 
Judge wrote : 

“ The learned District Judge has given valid 
reasons for holding that this was a mischievous 
(sic) lease in favour of Ude Singh’s own son-in* 
law in order that plaintiff might not be able tci 
get khas possession of khudkasht lands allotted 
to his share at partition. I concur in the finding 
and the reasons therefor.” 

If these findings had been clear and 
full statements of what they seem to 
mean, there would have been an end of 
the case. Both Courts would seem to 
have arrived at a finding that no real 
lease was ever given to the defendant at 
all, that the Lambardar merely executed 
a deed in his favour and got his name 
entered as tenant of the land, but never 
intended to make him a tenant and never 
did in fact do so. Unfortunately there is 
no definite expression of such a finding 
in either judgment. If this very simple 
issue of fact had been worked out to an 
end, that would have probably given us 
a final and satisfactory decision of the 
whole case. 

The Courts below have, however, pre¬ 
ferred to examine the issues of law, and 
have decided that the lease is void under 
both Ss. 52 and 53 of the Transfer of 
Property Act. The defendant now urges 
in appeal: 

(i) that S. 52 does not apply to an 

agricultural lease ; 

(ii) that it does not apply to parti¬ 
tion proceedings ; 

(Hi) that in any case it does not 
apply to a transfer completed 
before the transferor was served 
with notice of the institution of 
the proceedings ; and 

(iv) that S. 53 does not apply to the 
case, because the consideration 
for the lease has not been 
shown to be inadequate. 

The first two points must be decided 
against the appellant on the authority of 
the rulings of this Court in Narain Patel v. 
Abdul Majid Khan (1) and Dhiraj Singh v. 
Dina Nath (2). In support of the second, 
the appellant relies on the Calcutta case 
of Khan Ali v. PestonjiEduljee Guydar (3). 
There the section was held not to 
apply because the partition proceedings 
in question were not contentious. This 
distinction was drawn in Narain Patel v. 
Abdul Majid Khan (1) already quoted, 

(1) (1902) 15 c. P. L. R. 6. 

(2) (1910) 6 N. L. R. 140=8 I. C. 288. 

( 3 ) (1897) 1 C. W. N. 62. 
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and by the Calcutta Court itself in 
Jogendra Chunder Ghose v. Fulkumari 
Dassi (4). Apart, however, from judicial 
authority, I cannot see how either conten¬ 
tion could stand for a moment in view 
of the plain words of S. 52 of the 
Transfer of Property Act. 

The third contention is also concluded 
by the authority of the Privy Council in 
Faiyaz Husain Khan v. Prag Narain (5) 
in these words: 

“Their Lordships are unable to agree in the 
view which seems to have obtained in India 
that a suit contentious in its origin and nature 
is not contentious within the meaning of S. 52 
of the Act of 1882 until a summons is served on 
the opposite party. There seems to be no 
warrant for that view in the Act, and it certain¬ 
ly would lead to very inconvenient results in a 
country where evasion of service is probably not 
unknown or a matter of any great difficulty.” 

In the case of Krishna Kamini Debi 
v. Dino Moni Chowdhurant (6) cited by 
the appellant, the proceedings were not 
contentious in their origin and nature, 
but only became so after the transfer 
which it was sought to set aside under 
S. 52. 

Proof that the transfer was gratuitous 
or for a grossly inadequate consideration 
is merely one of the two grounds on which 
it may be presumed, without further 
evidence, that the transfer was of the 
kind declared voidable by S. 53 of the 
Transfer of Property Act. That of 
course does not exclude proof of the same 
matter by entirely different evidence not 
including either of the points mentioned 
in the rule of evidence attached to S. 53. 
|As a matter of fact we have one of those 
wo points in this case, that the effect of 
the transfsr was to defraud and defeat the 
co-owners. We have further the facts that 
the lease was to Ude Singh's son-in-law, 
that it was made shortly after the institu¬ 
tion of the proceedings in which the lam- 
bardar pleaded that the plaintiffs had 
no right to partition at all, that it was of 
khudkasht land which the lambardar 
himself pleaded had been khudkasht for 
more than a quarter of a century. These 
facts furnish quite sufficient ground for 
the finding of fact at which both the 
Courts below have arrived that the 
transfer was made with the intent men- 
tioned in 8. 53, or, as they have put it, 

(4) (1900) 27 Cal. 77. 

( 5 ) O907) 29 AH. 339“ 10 O. C. 314 = 34 I. A. 
102 (P.C.). 

(6) (1904) 31 Cal. 658. 


was not bona Jide. The fact that Chhut- 
tan Singh was lambardar and, therefore, 
presumably the agent of the proprietary 
body in all matters of this sort is not, in 
this case, any evidence to the contrary, 
because he himself demolished the pre¬ 
sumption that he acted as agent for the 
plaintiffs in granting this lease, by his 
plea in the partition proceedings that the 
land was his own separate khudkasht in 
which the plaintiffs had no right to a 
share. 

The appeal is, therefore, dismissed and 
the appellant is ordered to pay all the 
costs in all three Courts. 

P.N./R.K. 

Appeal dismissed. 


A. I. R. 1915 Nagpur 91 

Drake-Brockman, J. C. 

Many a —Defendant—Appellant. 

v. 

Diwakar —Plaintiff—Respondent. 

Second Appeal No. 58 of 1914 , decided 
on 9 th November, 1914 , against the Order 
of Dist. Judge, Nagpur, dated 7 th Novem¬ 
ber, 1913 . 

(a) Civil P. C. (S of 1908), S. 102—Scope. 

S 102, applies no less to orders passed in 
execution thau to a decree itself. [P. 91, C. 2.] 

(b) Civil P. C. (5 of 1908), S. 115—Scope. 

An erroneous view of the law would not justify 
interference under S. 115. [P. 92, C. 1.] 

V. G. Joshi —for Appellant. 

B. G. Pandit —for Respondent. 

Judgment. —This is a second appeal 
from an order passed in execution of a 
decree. The appellant is the judgment- 
debtor and he sought in the Court of first 
instance to obtain release from attachment 
of a house, which the decree-holder desired 
to have sold in execution of the decree. 
The suit in which the decree was passed 
was brought to recover Rs. 57 on a simple 
money-bond executed by the present appel¬ 
lant’s father, and he was made liable to the 
extent of his father’s estate. The first Court 
released the house, but in appeal the District 
Judge restored the attachment and ordered 
sale of the property. It is clear on the 
authorities that no second appeal lies, 
S. 102 , Civil Procedure Code, applying no 
less to orders passed in execution than to 
the decree itself: see Lala Kandha Per shad 
v. Lala Lai Behary Lai ( 1 ), Din Dayal 

(1) (1898) 25 Cal. 872. 
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v. Pcitrcikhan ( 2 ), Narayan v. Nagin - 
das ( 3 ) and Mavula Ammal v. Mavula 
Maracoir ( 4 ). 

I am asked to treat the memorandum of 
appeal as an application for revision. The 
District Judge’s decision is based on two 
findings, one that the appellant inherited 
the house from his grandfather and the 
other that property so inherited is by the 
Hindu Law liable as ancestral assets for his 
fathers’ debts. It is said that this view of 
the law is erroneous. Such an error, how¬ 
ever, would not justify interference under 
S. 115 , Civil Procedure Code. 

The appeal is dismissed with costs. In 
the lower Court costs will be paid as already 
ordered. 

P.N./R.K. 

Appeal dismissed. 

(2) (1896) 18 Ali. 481. 

( 3 ) U906) 30 Bom. 113. 

(4) (1907) 30 Mad. 212. 
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Batten, A. J. C. 

Local Government — Applicant, 

v. 

Mulu —Opposite Party. 

Criminal Revn. Appln. No. 251 of 1914 , 
decided on 11 th December, 1914 , against 
the Order of Addl. Sessns. Judge, Saugor, 
dated 30 th July, 1914 . 

(a) Criminal P. C. (S of 1898), S. 337 (1)— 
Object of tendering pardon. 

The object of tendering a pardon is to obtain 
the evidence of the person to whom the pardon 
is tendered and the “ full and true disclosure ” 
in S. 337 (1), refers to a full and true disclosure 
in the evidence which the approver is required 
to give. [P. 93, C. 2.] 

(b) Criminal P. C. (5 of 1898), Ss. 337 and 339 
—Approver—Evidence in Sessions Court not 
in compliance with conditions of his^pardon 
forfeits his pardon. 

Where the evidence of an approver in the 
Sessions C-ourt is not a compliance with the 
conditions of his pardon, the fact that he gave 
evidence in accordance .with those conditions 
before the Committing Magistrate does not save 
him from being treated as a person who has 
forfeited his pardon within the meaning of 
S. 339. Such a person cannot plead the pardon 
as a tar to his trial. (P. 94, C. 2.] 

(c) Criminal P. C. (5 of 1893), S. 339 (2)—Evi¬ 
dence of approver in committal proceedings can 
be used against him when pardon is forfeited— 
Evidence Act (1872), S. 24. 

The evidence of an approver in the committal 
proceedings is a statement within the meaning 
of S. 339 (2), Criminal Procedure Code and is 


not governed by S. 24 of the Evidence Act and 
can be used against him in evidence when the 
pardon has been forfeited. [P. 95, C. 1.] 

G. P. Dick —for the Crown. 

Judgment.—In this case this Court is 
moved by the learned Government Advocate 
to revise the order of the Additional Sessions 
Judge, Saugor, discharging Mullu Chamar, 
who had been committed to his Court on a 
charge of abetment of murder. The follow¬ 
ing is the history of the case. Two persons, 
Manju and Mullu, were ‘challaned’ by the 
Police before the Sub-Divisional Magistrate, 
Rehli, for the murder of Hiralai. At the 
first hearing, on the 26 th November, 1913 , 
the Prosecuting Inspector requested that 
Mullu should be given a pardon and made 
an approver. On the 27 th November the 
Superintendent of Police made a written 
request to the Magistrate that he should 
“ take Mullu’s statement in due form,’’ as 
it was proposed to make him an approver.— 
The Magistrate recorded the following 
order : “ It is urged that Mullu, though an 
accomplice, is the only eye-witness to the 
murder and Manju is thelprincipal offender, 
so it is necessary that Mullu be made an 
approver. I tender the following conditional 
pardon to Mullu, son of Bukhey Chamar, 
accused No. 2 : 

“ ‘Whereas you are supposed to have 
been directly or indirectly concerned in the 
offence of the murder of Hiralai Chamar 
and whereas you are likely to give material 
evidence in the case against Manju, accused 
No. 1 . I hereby tender you a pardon under 
S. 337 , Criminal Procedure Code, on 
condition of your making a full and true 
disclosure of the whole of the circumstances 
within your knowledge relative to the 
offence of the above said murder by Manju 
and relative to any other person concerned 
whether as principal or abettor in the 
commission of the above murder.” 

“ The above conditional order was inter¬ 
preted to Mullu Chamar, accused No. 2 , 
and he accepts the conditional pardon. I 
accordingly grant pardon to him under 
S. 337 , Criminal Procedure Code, and 
proceed to examine him as a witness in the 
case.” Mullu was at once examined as 
the first prosecution witness in the case 
against Manju, this evidence being the 
only statement of his that was recorded. 
His evidence was to the effect that Manju, 
who was his maternal uncle, asked Mullu 
to accompany him for the purpose of killing 
Hiralai, that Manju concealed himself in1* 
bush, and Mullu by allowing himself to be 
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seen and walking away led Hiralal into the 
ambush laid for him, when Manju rose and 
killed Hiralal with his axe. 

Manju was charged with murder and 
committed to the Court of Session. In the 
Sessions Court Mullu retracted his former 
evidence and said he knew nothing of the 
murder. He alleged, as he now alleges in 
this Court, that all he did in the Court 
of the Committing Magistrate was to stand 
and weep without saying anything. 

The learned Sessions Judge treated 
Mullu’s deposition before the Committing 
Magistrate as evidence under S. 288 , 
Criminal Procedure Code, and relied upon 
it in convicting Manju of murder. Manju 
was sentenced to death. A Bench of this 
Court confirmed the conviction and sentence 
in Criminal Appeal No. 15 of 1914 and 
Criminal Reference No. 6 of 1914 , and in 
so doing took into consideration the evid¬ 
ence of Mullu before the Committing 
Magistrate. 

On the 27 th January, 1914 , the date on 
which he pronounced judgment convicting 
Manju, the Sessions Judge recorded the 
following order:— 

“ Whereas Mullu Chamar was tendered condi¬ 
tional pardon by the Committing Magistrate in 
the course of tne inquiry, under S. 337 of the 
Criminal Procedure Code, and Mullu Chambar 
aforesaid has by repudiating his statement before 
the Magistrate and asserting ignorance of the 
crime concealed facts and has thereby forfeited 
the pardon, it is directed that he be detained in 
Jail custody till the District Magistrate, after 
the final disposal of the case against Manju 
Chamar, on submission to the High Court, 
decides to prosecute him for abetment of this 
murder,” 

On the 6th August, 1914 the District 
Magistrate * sanctioned,’ that is to say 
ordered, the prosecution of Mullu for abet¬ 
ment of murder, and he was again placed 
before the Sub-Divisional Magistrate, who 
recorded evidence, framed a charge against 
Mullu under S. 302/109 of the Indian 
Penal Code and committed him for trial. 
The statement which Mullu made before 
the Committing Magistrate in the case 
against Manju was not formally proved, 
but the record was before the Magistrate, 
and the following question and answer 
appear in the examination of the accused :— 

' Question —Did you make the statement taken 
down before > 

Answer —I did not make it, the Police made 
me do so." 

The Magistrate’s note of the answer is 
somewhat fuller being : 

" The statement which I made before this 
Court on 27th November, 1913 as explained to 


me was not made by me, but the Police induced 
me to make it.” 

The Sessions Judge transferred the case 
against Mullu to the Additional Sessions 
Judge, Saugor, for trial. The Additional 
Sessions Judge discharged the accused on 
the ground “ that the pardon duly earned 
by the accused is still in force and effect 
and this trial cannot be proceeded with.” 
It is this order of discharge that I am now 
asked to set aside in revision. 

The accused pleaded the pardon as a bar 
to the trial, and the Additional Sessions 
Judge was right in inquiring into the 
validity of the plea, vide Emperor v. Must. 
Kachri ( 1 ). The finding of the Sessions 
Judge in his order of the 27 th January, 
1914 that the pardon had been forfeited, 
did not prevent the accused pleading that 
it had not been forfeited. As proof that the 
pardon had been forfeited the prosecution 
relied on Mullu’s deposition in the Sessions 
Court, read with his previous deposition 
before the Committing Magistrate. 

The learned Additional Sessions Judge 
has held that because before the commit¬ 
ting Magistrate the approver fully complied 
with the conditions of his pardon by giving 
what the prosecution regard to be true 
evidence regarding the offence, he has not 
forfeited his pardon, within the meaning 
of S. 339 ( 2 ), Criminal Procedure Code, 
merely because he withdrew that evidence 
in the Sessions Court. He says : 

•* the approver does, not by the conditions of 
his pardon, in my opinion, guarantee that he 
would make the same statement throughout.” 

Such a view appears to me contrary to 
the whole spirit of the provisions regarding 
pardon contained in Ss. 338 to 339 of the 
Criminal Procedure Code. It is clear from 
the first sub-section of S. 337 , Criminal 
Procedure Code, that the object of tendering 
a pardon is to obtain the evidence of the 
person to whom the pardon is tendered, 
and the “ full and true disclosure” in the 
same sub-section must be held to refer to a 
full and true disclosure in the evidence 
which the approver is required to give by 
sub-S. ( 2 ). In Queen-Empress v. Rama- 
sami (2) it was held that the words “in 
the case” in sub-S. ( 2 ) of S. 337 refer 
to the preliminary inquiry as well to 
the trial. That they include the trial 
cannot possibly be doubted. The condi¬ 
tion of the approver’s pardon in this 
case, as in all cases where the proper 

(1) (1911) 7 N. L. R. 65 = 10 1 . C. 622 = 12 
Cr. L. J. 326. 

(2) (1901) 24 Mad. 321=2 Weir 396. 
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procedure in tendering pardon has been 
followed, was that he should make a full 
and true disclosure in his evidence in the 
case, and he cannot be said to have com¬ 
plied with the condition by making such 
disclosure in his evidence in part of the 
case only, namely, in the inquiry, but with¬ 
drawing that evidence in the Sessions Court 
and saying it was false. In Kullan v. 
Emperor ( 3 ) it was remarked by Wallis 
and Pinhey, JJ., that “ it is not enough for 
the approver to make scuh disclosure before 
the Committing Magistrate if he withdraws 
it in the Sessions Court or to make it in 
examination-in-chief if he withdraws it in 
cross-examination.” The Additional Ses¬ 
sions Judge declines to be guided by this 
remark because it is an obiter dictum. It 
is, nevertheless, a weighty expression of 
opinion. The Additional Sessions Judge 
seems to have misunderstood the observa¬ 
tions of the learned Judges in Emperor v. 
Kothia ( 4 ), in which he appears to find 
some justification for his opinion. The 
main point decided in that case *was that 
when an approver is put up on his trial for 
the offence in respect of which the pardon 
was tendered, it is for the Sessions Court in 
the new trial to decide the question 
whether or not the pardon has been for¬ 
feited. The ruling on this point was follow¬ 
ed by Skinner, A. J. G., in Emperor v. 
Must. Kachri ( 1 ), and the same view 
as to the correct procedure was expressed in 
Kullan v. Emperor ( 3 ). The Additional 
Sessions Judge seems to rely upon these 
words of Aston, J., in the Bombay case 
which he quotes: 

“ It will be seen that this section does not 
enact, that a person who has accepted a tender 
of pardon renders himself liable to be tried for 
the offence in respect of which pardon was 
tendered, if he gives false evidence. What the 
section says is that he renders himself so liable 
(or forfeits the pardon) if by giving false evi¬ 
dence he has not complied with the condition 
on which the tender was made.” 

But these words must be read with the 
fuller remarks on the same subject 'of 
Beaman, J., from which it is quite clear 
that evidence which is false in not making 
a true disclosure in regard to the offence in 
respect of which pardon was tendered, is 
what is meant by false evidence in sub- 
S. ( 1 ) of S. 339 , Criminal Procedure Code. 
The Additional Sessions Judge appears to 
concede that the evidence given in the 

( 3 ) (1909)32 Mad. 173 = 2 I. C. 343 = 9 Cr.L.J. 
S7i. 

(4) (1906) 30 Bom. 611 =4 Cr. L. J. 346. 


Sessions Court must have been false if that 
given before the Committing Magistrate 
was true, but his view is that if he give 
true evidence at one stage in a case, that is 
quite sufficient. In the Bombay case the 
approver in his evidence before the Com¬ 
mitting Magistrate made what the prosecu¬ 
tion accepted as a full and true disclosure of 
the whole of the circumstances within his 
knowledge relating to the offence; he 
repeated this in his examination-in-chief 
before the Sessions Judge, but resiled from 
his statements in cross-examination. Both 
Judges held that the question whether the 
accused had forfeited his pardon was one to 
be decided at the trial of the approver; 
Aston, J., expressed no opinion as to whether 
the pardon had or had not been forfeited, 
and Beaman, J., though he too said he did 
not feel called upon to express an opinion, 
did make some remarks indicating that in 
his opinion there was some doubt as to 
whether, in the special circumstances of the 
case, the recantation of the evidence in 
cross-examination necessarily resulted in a 
forfeiture of the pardon. 

In Aligiriswami Naicken, In re ( 5 ), 
which was a case in which the approver 
made a full and true disclosure as a witness 
before the inquiring Magistrate but retract¬ 
ed from his evidence on being further 
examined before the same Magistrate, the 
learned Judges, who referred to and accept¬ 
ed the ruling in Emperor v. Kothai ( 4 ), 
remarked : 

** It has nowhere been laid down that if a 
witness first makes a full and true disclosure, he 
is then at liberty to contradict his statement or 
deny its truth without any fear of forfeiting his 
pardon. Such an interpretation of S. 339 would, 
we think, be unreasonable, and would render 
nugatory the provisions of the law which aim at 
obtaining true evidence of offences by the grant 
of pardon to accomplices.” 

I have no hesitation in holding that if 
Mullu’s evidence in the Sessions Court was 
not a compliance with the conditions of his 
pardon, the fact that he gave evidence in 
accordance with those conditions before the 
Committing Magistrate does not save him 
from being treated as a person who has 
forfeited his pardon within the meaning of 
S. 339 , Criminal Procedure Code. 

As pointed out in Queen-Empress v. 
Brij Narain Man (6), the question whether 
or not, in his evidence at the trial, Mnllu 

( 5 ) (1910) 33 Mad. 514 = 5 1 .0.831=11 Cr.L.J. 
254 - 

(6) (1898) 20 All. 529. 
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made a full and true disclosure of all he 
knew regarding the murder, is dearly a 
Question ol fact. But the question presents 
no difficulty. It is the case of the crown 
that Mullu’s evidence before the Commit¬ 
ting Magistrate was substan tially a true 
statement, and the crime for which he has 
been prosecuted is the crime disolosed in 
that evidenoe. That evidence was undoubt¬ 
edly given in compliance with the condi¬ 
tions of his pardon, so that the pardon 
was for the crime disclosed in that evidence. 
By resiling from that evidence in the Sessions 
Court Mullu has dearly forfeited the pardon 
for the crime of which he is accused. If 
his evidence in the Sessions Court is true, 
he has not committed the crime and needs 
no pardon, but if he committed the orime, 
he has forfeited the pardon tendered in 
respect of it, and cannot plead the pardon 
as a bar to his trial. 

The only other questions before me are 
whether his evidence before the Committing 
Magistrate is the * statement ’ referred to in 
sub-S. ( 2 ) of S. 339 , Criminal Procedure 
Code, and whether it is admissible in 
evidence against Mullu. As to the first 
question, according to the view of 
Ismay, J. C., in Empress v. Bodhan ( 7 ) 
the Committing Magistrate inquiring into 
the offence adopted the correct procedure 
in recording the approver’s statement as 
evidence in the case; with the question 
whether a statement can be properly record¬ 
ed otherwise than as evidence in the case 
I am not now concerned. In more than 
one of the reported cases, the evidence of 
the approver in the committal proceedings 
has been used against him in his trial for 
the offencei in respect of which he was 
tendered a pardon. 

The second question is best answered in 
the words of the judgment in Sultan Khan 
v. Emperor (8): 

“ It is clear to us that the argument based 
upon the provisions of S. 24 of Act 1 of 1872 is 
not entitled to weight in the present case. 
Clause 2 was no doubt introduced into S. 339 of 
the Code in order to make it clear that a 
statement made by a person who accepted 
an offer of pardon is not governed by 
S. 24 of Act I of 1872, and can be used against 
him in evidence when that pardon has been for¬ 
feited.” 

The question of the value or sufficiency 
of the evidence, including his own state¬ 
ment, against Mullu, is not before me. The 
Additional Sessions Judge has discharged 

(7) (1900) 13 C. P. L. R. 7. 

(8) (I908) S A. L. J. 691 =8 Cr. L. J. 445. 


him on the sole ground that his pardon has 
not been forfeited; as I have found the 
pardon to be forfeited, I set aside the order 
of discharge and direct that the trial be 
proceeded with according to law. He should 
also consider the question whether the charge 
needs amendment. The accused Mullu will 
be sent in custody to the Additional 
Sessions Judge, Saugor. 

The attention of the learned Sessions 
Judge is invited to those of the above cited 
rulings which show the uselessness of his 
declaring the pardon to be forfeited, and to 
the impropriety of his having kept the 
approver in custody after the termination 
of the trial. The correct procedure is 
indicated in Emperor v. Kothia ( 4 ). 
P.N./R.K. 

Order of discharge set aside. 
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Batten, A. J. C. 

Korat —Plaintiff—Appellant. 

v. 

Pancham and others —Defendants—Res¬ 
pondents. 

Appeal No. 553 of 1913 , decided on 
30 th September, 1915 , against the Appel¬ 
late Decree of Divnl. Judge, Nerbudda 
Divn., dated llth July, 1913 . 

Hindu Law—Adoption—Condition prohibiting 
partition during life time of adoptive father is 
reasonable—Adopted son is bound by it. 

A condition made by a Hindu governed by the 
Mitakshara Law at the time of adopting a son 
and agreed to by the natural father, to the effect 
that there shall be no partition of the ancestral 
property during the life-time of the adoptive 
father, only defines and limits the son’s enjoy¬ 
ment to the kind of enjoyment which a joint son 
has in ancestral property of which his father is 
the manager and does not deprive the son of his 
rights in the property itself- It is a reasonable 
condition and is binding on the adopted son. 
A. 1 . R. (1914) Bom. 47; 37 Bom. 251 ; 12 Mad. 
490; 14 Mad. 172 ; 6 B. H. C. R. 224; 21 Mad. 
10 ; 19 Bom. 428; 8 Bom. L. R. 346 and 11 Bom. 
381, considered. [P. 98, C. 1.] 

H. S. Gour—ior Appellant. 

J . Mittra and 7 . Bose —for Respondents. 

Judgment.—The plaintiff is the adopt¬ 
ed son of the first defendant. On the day 
before the adoption the first defendant 
Pancham executed a so-called will, Exhi¬ 
bit D 1 . in which it is stated that he was 
going to take plaintiff Korat (alias Gopi- 
chand) in adoption on the following day. 
The document contains the following 
passage: 
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“ As there is no knowing when my death will 
occur, I make a will in respect of the property 
(immovable property) mentioned to the effect 
that so long as 1 live f shall be in possession as 
owner of the whole of it as well as that which I 
shall acquire in future.” 

There are also provisions made, to take 
effect after Pancham’s death, as to the por¬ 
tions of the property to be taken by his 
daughter and widows. Yv'ith the provisions 
of the document so far as it is to take effect 
after Pancham’s death, we are not now con¬ 
cerned, if for no other reason at any rate 
because the document reserves Pancham’s 
right to make a fresh will. 

Pancham adopted Korat, one of the sons 
of his brother, on the following day. There 
is a clear finding of the learned Divisional 
Judge that the so-called will was part of the 
same transaction as the adoption, and that 
the plaintiff’s natural father agreed to the 
conditions contained in the will, on behalf 
of his son. 

The plaintiff attained majority one or two 
years after the adoption, and has brought 
this suit against his adoptive father, the 
widows and daughter and others being made 
parties to the suit, demanding partition of 
the property. 

The property is admittedly Pancham’s 
ancestral property, and the parties are 
governed by the Mitakshara Law. 

The learned Divisional Judge has held 
that the plaintiff is bound by the conditions 
of the ‘will’ and is not entitled to a partition 
of Pancham’s property, and has dismissed 
the suit; against his decision the plaintiff 
appeals. 

The learned Advocate for the respondent 
supports the decree on a ground that was 
not taken in the lower Court, namely, that, 
quite apart from any condition attached to 
his adoption, an adopted son has no power 
to compel his adoptive father to a partition 
of the ancestral property. A son’s right 
to partition of ancestral property is 
based on verse 27 of S. 1, Chapter I of the 
Mitakshara, according to which a son has 
rights in the property by birth. It is 
argued that birth means natural birth. Ss. 2 
to 9 relate to partition but make no 
reference to any sons bub natural sons. The 
sections relating to adopted sons come later, 
S. 11 being the principal section regarding 
adopted sons. Verses 21, 22 and 23 onwards 
provide for the order of succession among 
sons, including adopted sons, after the death 
of the father. It is argued that the Mitak, 
shara confers no right of partition against 
the father on an adopted son. 


Further, there is no reported case in 
which a partition has been allowed to an 
adopted son suing his adoptive father. 

The learned counsel for the appellant 
contends that it does not follow from the 
arrangement of the rules of the Mitakshara 
that an adopted son cannot, though a 
natural son can, get partition against his 
father. As is pointed out in paragraph 
471 of Mayne on Hindu Law (»th 
Edition), the right of a son, under the 
Mitakshara, to demand partition has only 
gradually come to be recognised. It has 
finally been recognised by their Lordships 
of the Privy Council in Suraj Bunsi Ko&r 
v. Sheo Persacl Singh ( 1 ). It is nowhere 
stated in the Mitakshara that an adopted 
son differs from a natural son as regards 
partition. The adopted son, it is urged, is 
a substitute for a natural son, and when he 
acquires the status of a son, he has all the 
rights of a son, including the right to partition. 

It is admitted that there is no published 
case of an adopted son enforcing partition 
against his father; the case of Raghu- 
banund Doss v. Sadhu Churn Doss ( 2 ) in 
which an adopted son’s right to a share on 
partition was recognised, was the case of a 
partition after the father's death. 

It appears to me that once a son’s right 
to partition is recognised, no logical dis¬ 
tinction can be drawn between an adopted 
son and a natural son. I am nob prepared 
to support the view put forward by the 
learned Advocate for the respondents. 

The condition in the ' Will,’ that Pan¬ 
cham should retain possession of all the 
property in his lifetime, if valid, excludes 
the plaintiff’s right to partition during 
Pancham’s lifetime. The learned Counsel 
for the appellant contends that the balance 
of authority is against the adopted son 
being bound by any condition accepted by 
his natural father on his behalf at the time 
of his adoption during his minority, which 
in any way limits the rights which he 
would otherwise possess as a son. He cites 
the Privy Council ruling in Bhasba Rabi- 
dat Singh v. Indar Kunwar ( 3 ) as conclu¬ 
sive. But as pointed out in Visa' 
lakshi Ammal v. Sivaramaien ( 4 ), what 
was decided by their Lordships was that 
the adoption was not invalid. In Ramar 
sami Aiyan v. Venkataramaiyan ( 5 ) their 

(1) (1880) s Cal. 148 = 6 I. A. 88 (P. C.). 

(2) (1879) 4 Cal. 425. 

( 3 ) (i88q) 16 Cal. 556 = 16 I. A. 53 ( p - c ->- 

(4) (1904) 27 Mad. 577. 

(5) 22 Mad. 91=6 I. A. 1916 (P. C.). 
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Lordships held that a condition annexed to 
the adoption by the natural father and the 
adoptive widow was not void, but was at 
least capable of ratification when the 
adopted son became of age. 

The question of adoption with a condi¬ 
tion attached is discussed in Mayne (8th 
Edition), paragraph 196. The great majo¬ 
rity of cases cited there, and of the cases 
mentioned before me, are oases of adoption 
by a widow. Clearly a distinction is to be 
drawn between a widow making conditions 
to an adoption when she had her husband's 
authority to adopt without conditions, and 
an adoptive father himself making condi¬ 
tions. Only the following cases are cases 
of conditions imposed by the adoptive father 
himself with the consent of the boy’s 
natural father. 

Pirsab Kasimsab Itagi v. Gurappa 
Basappa Kadigi (6). On this suit, which 
was brought after the father’s death, the 
reservation in favour of the widow was 
held to be contained in a document inad¬ 
missible in evidence, but Beaman, J., says 
in an interesting obiter dictum : 

“ These instruments of condition, sometimes 
precedent to, sometimes contemporaneous with, 
sometimes subsequent to an adoption can 
hardly be regarded as true contracts. Never¬ 
theless, when contemporaneous with or immedi¬ 
ately precedent to and particularly when 
embodied in a deed of adoption, there can be 
no doubt, I think, now but that the law has 
agreed to accept and validate them. They then 
appear to stand upon some footing entirely 
peculiar to themselves. Thus the widow is said 
to be in law entitled to make any reasonable 
conditions at the time of adoption, such as, 
reserving to herself a life-estate, although that 
is utterly opposed to the resultant legal effect 
of an adoption upon the rights of the parties, 
and having done so that those conditions must be 
enforced as binding upon the adopted son.” 

These remarks are important as being 
made by a Judge who iD Vyasacharya 
Narayanacharya v. Venkubai Banga * 
charya Upadya (7) made the following 
remarks: 

‘ For in law his adoption, just as his natural 
birth had he been born to her in wedlock, puts an 
end to her life-estate and at once relegates her 
to the position of a Hindu widow entitled to 
maintenance. So that what may be thought to 
be almost the absurdity of this view can be 
illustrated by saying that such an agreement, 
viewed solely with reference to its legal conse¬ 
quences, is exactly the same as though a son 
could agree not to be born.” 

(6) A. I. R. (I914) Bom. 47 = 24 I. C. 716=38 
Bom. 27. 

< 7 ) (* 9 * 3 ) 37 Bom. 251 = 171. C.741. 
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Lakshmi v. Subramanya (8) was the 
case of an adoption in the life-time of 
the adoptive father, who stipulated with 
the natural father that a certain part of 
the property should be set apart for the 
maintenance of his wife and to that 
extent taken out of the category of 
property in which his intended son should 
have the full right of a co-parcener. 
Shephard, J., said : 

“ It seems to me a mistake to say that the 
infant adopted son, on whose behalf the natural 
father consents to such a stipulation, can only be 
bound by that consent on the principle on which 
he might be bound by other agreements made on 
his behalf, vie., on th e principle that the agree¬ 
ment is made for a necessary purpose, . . 

for the supposition is that, but for the consent 
of the natural father, the adoption would never 
have taken place. To object to the agreement 
is, therefore, tantamount to objecting to the 
adoption. The adoption and the disposition of 
his property by the father being part of one 
transaction, the son never acquired any interest 
in the property disposed of, and, therefore, no 
question can arise as to his guardian’s compe¬ 
tency to deal with it.” 

The same view was taken in Narayana - 
sami v. Bamasami (9) where the condition 
was imposed upon the adoption by the 
adoptive father. This was a case of an 
absolute devise of portion of the ancestral 
estate to the adoptive father’s widow. 

In the case of Vinciyak Narayan Jog v. 
Govindrav Chintaman Jog (10) the pro¬ 
perty was not ancestral. 

In Ganpati Ayyan v. Savithri 
Ammcil (n), in which Lakshmi v. Subra¬ 
manya (8) was followed, the adoption was 
made by the widows, but the reservation 
of some of the property was made by the 
direction of their husband before he 
died. 

In Basava v. Lingangauda (12) it was 
held that, where a Hindu at the time of 
taking a son in adoption made a gift of 
a portion of his ancestral property to his 
daughter, and the deed of gift and adop¬ 
tion-deed were made on the same day 
and mutually referred to each other, the 
case fell under the category of condi¬ 
tional adoptions which are allowed by 
law, and that the deed of gift was bind¬ 
ing on the adopted son. 

None of the cases are cases where the 
adoptive father made a reservation in 
favour of himself, which was contested 

(8) (1889) 12 Mad. 490. 

(9) (1891) 14 Mad. 172. 

(10) (1869) 6 Bom. H. C. R. 224. 

(n) (1598) 21 Mad. 10. 

(12) (1895) 19 Bom. 428. 
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by the adopted son. But if the adoptive 
father can make a condition in favour of 
his widow or daughter, ajortiori he can 
make one in favour of himself. 

Venkappa Timappa v. Fakirgowda 
Govindgowda (13) was the case of a con¬ 
dition imposed by an adoptive mother. 
It was held that an adopted son is not 
bound by an agreement, made on the 
occasion of his adoption between his 
natural parent and adoptive mother, 
whereby the latter is entitled to give 
away immovable property that would 
otherwise have come to him as adopted 
son. The ratio decidendi was that the 
stipulation was an unreasonable one. 
Jenkins, C. J., accepted the test laid 
down by Farran, J., in Ravji Vinayakrav 
Jaggannath Shankarsett v. Lakshmi- 
bai . (14) in which the following words 
were used : 

“ If the stipulations are unreasonable, such 
as giving to the widow an absolute power of 
disposition over the property, they should be 
rejected as ultra vires of the (natural) father ; 
if reasonable, such as only to define and limit 
the son’s enjoyment of the property, they should 
be upheld.” 

Even if the above test applies to con¬ 
ditions made by the adoptive father, and 
not only to conditions made by the 
adoptive widow, I am of opinion that 
the condition in this case, which 
amounts to a condition that there should 
be no partition in the father’s life-time, 
is a reasonable one. It only defines and 
limits the son’s enjoyment to the kind of 
enjoyment which a joint son has in 
ancestral property of which his father is 
the manager. It does not deprive the 
son of his rights in the property itself. 

Upon a consideration of the authori¬ 
ties and for the reasons above stated, I 
am of opinion that the view taken by 
the learned Divisional Judge was 
correct. The appeal is dismissed with 
costs. 

P.N./R.K. 

Appeal dismissed. 

(13) (1906) 8 Bom. L. R. 346. 

(14) (1887)11 Bom. 381. 
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Drake-Brockman, J. C. 

Lahanu Bai —Judgment-debtor—Ap¬ 
pellant. 

v. 

Harakchand —Decree-holder—Respon¬ 
dent. 


Misc. Appeal No. 13 of 1914, decid¬ 
ed on 30th March, 1915, against the 
Order of Dist. Judge, Wardha, dated 
2nd February, 1914. 

(a) Civil P. C. (5 of 1908), O. 40, R. 1— 
Receiver can be appointed*to receive rents and 
profits of estate not liable to attachment. 

Under O. 40, R. 1, a Receiver can be appoint¬ 
ed to receive the rents and profits of an estate 
which cannot itself be attached and consequent¬ 
ly a simple decree for money may be executed 
by appointing a Receiver. [P. 99, C. 1 & 2.] 

(b) Civil P.C. (5 of 1908), O. 40, R. 1—Scope. 

Where the interests of both the decree-holder 
and the judgment-debtor can be safeguarded and 
where there is no other way than the appointment 
of a Receiver in which the decree-holder can hope 
to recover any appreciable part of his claim, the 
appointment of a Receiver is neither unjust nor 
inconvenient. [P. 100, C. 1.] 

W. V. Gharpure —for Appellant. 

D. N. Khare—ior Respondent. 

Judgment. —The respondent in this 
Court holds a decree for money against 
the appellant, who is a Hindu widow 
possessing certain sir lands assigned to 
her in lieu of maintenance by her 
adopted son. In due course, the res¬ 
pondent on the 26th March, 1913 applied 
to the Court of the junior Munsif, 
Wardha, for appointment of a Receiver 
of the said fields. The Munsif, overrul¬ 
ing the judgment-debtor’s objection that 
a Receiver cannot be appointed in 
execution of a simple money-decree, 
nevertheless dismissed the application 
on the gronnd that it would be unjust to 
deprive her of her only source of 
maintenance. In appeal the District 
Judge, after setting out the history of 
previous execution proceedings, held 
that without making the appointment 
applied for, justice could not be done to 
the decree-holder, reversed the Munsif’s 
order and directed that unless the 
judgment-debtor showed further ground 
for regarding such an appointment as 
neither just nor convenient, the applica¬ 
tion should be granted. 

The main question raised in the 
present appeal from the District Judge s 
order of remand is whether a Receiver 
can legally be appointed where the 
decree to be executed is one for money 
only. The argument for the appellant is 
this. S. si. Civil Procedure Code, 
provides that “subject to such condi 
tions and limitations as may he 
prescribed”, the Court may on the 
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decree-holder’s application, order execu¬ 
tion of the decree by appointing a 
Receiver. But R. 30 , 0 . 21 , in the 1 st 
Schedule to the Code, provides only the 
following modes of executing a decree 
for payment of money :— 

(1) detention of the judgment-debtor in 
the civil prison. 

(») attachment and sale of his pro¬ 
perty, 

{Hi) both the foregoing processes. 

This rule, it is said, constitutes a 
limitation upon the general right confer¬ 
red by S. 51. To accept this contention 
involves extending the limitation to the 
very generally expressed first rule in 
O. 40, which opens thus: — 

“ Where it appears to the Court to be just 
and convenient, the Court may by order appoint 
a Receiver of any property, whether before or 
after decree.” 

On the other hand, it may be rejected 
without in any way departing from a 
literal and grammatical interpretation of 
R. 30 in O. 21. That Order nowhere, 
except in R. 49 (2) authorises appoint¬ 
ment of a Receiver, and the excepted 
provision is a new one reproduced from 
the English Partnership Act, 1890, appa¬ 
rently without special regard to its con- 
gruity with the general scheme of the 
Civil Procedure Code. The correct 
inference seems to me to be that the 
matter of appointing a Receiver was left 
by the Legislature to be dealt with in a 
separate O. (40) to which we should look 
for any “conditions and limitations” 
contemplated by S. 51. 

There are numerous cases in the reports 
which show that the practice under the 
Code of 1882 and earlier, was to appoint 
a Receiver where necessary in executing 
a decree for money no less than in respect 
of other decrees. I may refer here to 
two, namely, Toolsa Goolal v. John 
Antone (1) and Udoy Kumari Ckatwalin 
v. Hari lia/m Shaha (2). The legislature 
must have been aware of this practice, 
and yet in the Code of 1908 it has not 
only added an express power to execute 
a decree by appointing a Receiver, but 
has appreciably extended the old power 
of appointment contained in S. 503 of 
the 1882 Code by omitting the words 
“ the subject of a suit or under attach¬ 
ment.” A Receiver may, therefore, be 
appointe d to receive the rents and profits 

m i887) 11 Bom. 448. 

1901) 28 Cal. 483. 


of an estate which cannot itself be 
attached : see Keskabati Koeri v. A'lohon 
Chandra Mondal (3). At the same time, 
there is no difference of importance for 
present purposes between R. 30 of 
O. 21 and the corresponding provision 
(S. 254)in the 18S2 Code. 

I think, then, that even a simple 
decree for money may be executed by 
appointing a Receiver. 

It is further contended on the judg¬ 
ment-debtor’s behalf that a general 
order appointing a Receiver amounts to 
attachment of future rents and, there¬ 
fore, offends against the prohibition in 
proviso (n) to S. 60, Civil Procedure 
Code. There is, however, a clear dis¬ 
tinction between attaching future rents 
and profits and appointing a Receiver to 
collect them as they fall due from time 
to time, as will appear from two of the 
cases above cited, namely, Udoy Kumari 
Chatwalin v. Hari Ram Shaha (2) and 
Keskabati Koeri v. Moha?i Chandra 
Mondal (3). Moreover, under the lower 
Appellate Court’s order, the Munsif 
has still to decide the extent of the 
Receiver’s authority, even if the judg¬ 
ment-debtor fails to show further cause 
against the proposed appointment. 

I do not consider it necessary to decide 
here whether the appellant is proprietor 
or ordinary tenant of the sir assigned for 
her maintenance. In the Courts below, 
her position was assumed to be that of a 
proprietor. All that is urged here in 
favour of her being a tenant is, that by 
the terms of her grant she must pay the 
rental assessed on the land by the Settle¬ 
ment Officer. There is at present no 
question of attaching the fields assigned 
to her, and S. 70 (2) of the Central 
Provinces Tenancy Act, 1898, does no 
more than protect the right of an 
ordinary tenant from sale in execution of 
a decree. It is suggested that Singai 
Parmanandsao v. Baji Rao ( 4 ) was 
wrongly decided. In that case land 
granted by way of maintenance was held 
liable to attachment and sale in execution 
of a money decree obtained against the 
grantee notwithstanding that the grant 
contained a prohibition against aliena¬ 
tion. For the reason just stated I am not 
required to deal with this point. I may, 
however, observe that no later authority 

(3) (1912) 39 Cal. 1010 = 14 I- C. 227. 

U) (1901) 14 C. P. L. R. 114. 
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than that cited, has been put before me 
and that on the principle of stare decisis 
alone I would be prepared to follow the 
decision of Ismay, J. C. I would add 
that the appellant’s grant confers only a 
life-interest, but does not expressly pro¬ 
hibit alienation. 

There remains the question whether it 
is “ just and convenient” to appoint a 
Receiver. In this connection we are 
concerned solely with the Munsif’s view 
that it is not just to deprive the judg¬ 
ment-debtor of her sole source of 
maintenance and that the decree-holder 
has not shown how the appointment he 
desires, would be convenient. As to this 
the District Judge has well pointed out 
that the interests of both parties can be 
safeguarded if the appointment is made 
and that in no other way can the decree- 
holder hope to recover any appreciable 
part of his claim. The latter view seems 
to me clearly correct. The appellant 
lets out her land yearly and secures her 
rents in lump. She is no less bound 
,than any other recipient of income to 
live within her means, and to permit her 
to enjoy the whole regardless of her just 
debts is a course not sanctioned by either 
law or morality. 

This appeal accordingly fails and is 
dismissed with costs. I allow Rs. 15 as 
Legal Practitioner’s fee in this Court. 
P.N./R.K. 

Appeal dismissed. 
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Stan von, A. J. C. 

Battoolal— Appellant. 

v. 

Mrs. Ekstrand —Respondent. 

Civil Misc. Appeal No. 41 of 19IS. 
decided on 20th December, 1915. against 
the Order of Dist. Judge, Saugor, dated 
21st October, 1915. 

Guardians and Wards Act (8 of 1890), 
S. 17 (3)—Intelligent preference by minor 
deserves consideration. 

A boy of 14 and a girl of 16 years of age are ‘ old 
enough to form an intelligent preference ’ within 
the meaning of S. 17 ( 3 ), and their wishes have a 
right to the consideration of a Court appointing or 
declaring a guardian. 9 Mad, 391 , diss. from 16 
Bom 307 ; 12 All. 213 ; 25 Cal. 881 ; 23 Cal. 290 
and 13 I. C. 453 , ref. to. (P. 102, C. 2.] 

G. L. Subhedar —for Appellant. 

a 

G. P. Dick —for Respondent. 


Judgment. —This is an appeal under 
S. 47(c) of the Guardians and Wards 
Act, 1890, against an order of the 
District Judge of Saugor refusing 
to make an order for the return of a 
ward to the custody of her husband 
and guardian. The applicant, Battoolal,. 
is a Dangi—a caste allied to Rajputs—of 
the village of Baroda, a few miles from. 
Saugor on the road to Rehli ; and the 
non-applicant is a Dane by nationality 
and the head of a Swedish Mission which 
was established in Saugor some 40 years, 
ago. The alleged ward is the lawful wife 
of the applicant and the District Judge 
has found her to have been born on the 
14th May, 1898, and, therefore, to be a. 
minor till the 14th May, 1916. This girl 
left her home clandestinely one night* 
during the temporary absence of her 
husband, and reached the Mission of the 
non-applicant on the following morning. 
She was taken in, and her presence there 
concealed from her relations. Her 
husband, however, discovered her, and. 
all attempts to secure her return amic¬ 
ably having failed, an application was 
made to the District Judge for an order 
under S. 25 of the above enactment, with 
the result already stated. 

It was claimed on behalf of the non¬ 
applicant that the alleged ward had 
attained majority before she entered the 
Mission, and that she had gone there 
quite voluntarily, impelled by a desire to 
embrace Christianity. On the 21st August,. 
1915, in the course of proceedings before 
the District Judge under the above 
application, the Pleader, for the non¬ 
applicant, stated as follows :— 

“ No order for temporary custody is needed in 
this case. Mrs. Ekstrand is willing to give an 
undertaking that she will produce the girl when¬ 
ever called upon by the Court, and also that she 
would not be converted to Christianity during, 
the pendency of these proceedings.” 

The proceedings before the District 
Judge ended on the 21st October, 1915* 

A copy of the order was obtained on. 
the 1 st November, and this appeal filed 
on the 4th November, 1915, accompanied 
by an application asking that the religion! 
of the girl be not interfered with pending, 
the decision of the appeal. This was 
a reasonable prayer, and on the 5th 
November, 1915, I made the following. • 
order:— 

“ Let an order issue to the respondent, 
that, pending the disposal of this appeal.. 
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though her care and custody of the minor 
ordered by the lower Court are preserved, 
.she shall do nothing towards conversion 
of the minor from the caste and religion 
to which she belongs by birth and 
marriage. 

“ This order will become inoperative 
on the minor attaining majority.” 

There was some delay in serving this 
order, and when it reached the non¬ 
applicant on the 20th November, 1915, 
she made the following endorsement 
on it:— 

"Received copy of order, dated 5th Novem¬ 
ber, 1915, on the 20th November, 1915, but sorry 
to submit to theHon’ble Court that the woman 
Konsa was converted to Christianity on the 28th 
October, 1915, and I am, therefore, unable to 
carry out the order of the Court." 

It will be seen that the conversion was 

% 

made a week after the order made 
by the District Judge. This course of 
conduct was no doubt within the letter 
of the undertaking given on the 21st 
August, 1915, but it was an ill-advised 
proceeding, and created in my mind a 
strong doubt of the good faith of the 
non applicant, I therefore ordered the 
production of the minor at the hearing 
to-day, an order which was duly obeyed, 
Mrs. Ekstrand herself having produced 
Konsa before me. The learned District 
Judge had already examined this girl, 
but it seemed expedient to make a further 
examination of her in this Court, and 
this was done. Arguments were heard 
on both sides, and I have come to the 
conclusion that this appeal must fail. 

The story told by the girl is that on 
two occasions a lady of the Mission, Miss 
Sandberg, a Swede by nationality, visited 
Baroda, once three years ago and again in 
the early part of this year, and that on 
each visit Miss Sandberg came to her 
house, and, in Hindi, sang hymus expla¬ 
natory of the joys of Christianity: that 
these hymus on the last visit created an 
earnest desire in her mind to become a 
Christian; that in pursuance of that 
desire, which she communicated to no 
one, on a date (not ascertained by the 
Judge in the course of the evidence) some 
five or six days after her husband had 
beaten her, she left her home at midnight, 
taking her ornaments and Rs. 10 in cash, 
made her way to the main Saugor-Rehil 
road which passes near Baroda, and 
walked along it till she reached Saugor 
at 6 o’clock the following morning : that 
near the first Bungalow to which she 


came she accidentally met Must. Kaiser, 
an old woman of the Swedish Mission, 
from whom she inquired the way to the 
Railway Station, her intention then being 
to go to Jubbulpore where she had heard 
there was a Christian Mission: that, 
having ascertained that Kaiser belonged 
to the Mission close by, she followed her 
to her house, and was subsequently intro¬ 
duced to Mr. Ekstrand and admitted to 
the Mission. 

I find it impossible to give credit to 
this story as being the whole truth. 
Miss Sandberg went to Baroda, as she 
goes everywhere, in pursuit of the main 
purpose of the Mission, which is to 
obtain converts to Christianity, and it is 
preposterous to suppose that the conver¬ 
sion of this illiterate young girl was 
obtained without any inducement beyond 
the singing of a few hymus. Miss Sand¬ 
berg, when examined as a witness, pro¬ 
fessed to be oblivious of everything 
connected with the girl. Her evidence in 
substance may be thus summarised: — 

“ I do not remember seeing the girl or singing 
to her, but as she says that I saw her and sang 
to her I must have done so. ” 

Therefore I think that there has been 
a good deal of suppressio veri as to the 
circumstances under which the girl made 
her way to the Mission. When she arrived 
no attempt was made to communicate with 
her husband or her parents, and the whole 
attitude of the Mission shows that the 
desire to obtain a convert was placed 
before everything else, and that the posi¬ 
tion sought to be set up, that the girl 
was a refugee from the violence of her 
husband and the harshness of her mother- 
in-law, is more or less a pretence to 
cover the proselytism responsible for 
this case. But it is just to the non¬ 
applicant to state that the girl represent¬ 
ed herself, and was believed to be, of 
full age, and not a minor ; and in that 
condition of things the procedure of the 
Mission in not communicating with the 
girl’s father is less open to condemnation 
that it would be otherwise, and did not 
violate aDy law of the land. The girl 
was examined by the Civil Surgeon of 
Saugor, Colonel Buchanan, I. M. S., an 
officer of ability and long experience in 
this country, on the 23rd July, 1915. and 
he gave his opinion that she was over 
18 years of age. He has confirmed this 
opinion in the witness-box in these pro¬ 
ceedings, and Dr. Kale, a Brahmin and 
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Sub-Assistant Surgeon, also examined as 
a witness, has concurred with that 
opinion. As I shall hereafter show, this 
evidence goes largely to shatter the 
allegation that the girl is a minor. 

After the applicant discovered the 
whereabouts of his fugitive wife, he and 
his father made repeated efforts to induce 
her to return. The applicant has falsely 
deposed that he was never allowed to see 
his wife. He had several interviews with 
her, but always in the presence of 
Mrs. Ekstrand, who undoubtedly feared 
that he might carry the girl away by 
force. The applicant has admitted that 
Mrs. Ekstrand told him that, if his wife 
was willing to go back with him, the 
Mission would not detain her, and she 
was at liberty to go, but that he must not 
use force. The girl steadily and con¬ 
sistently refused to go back to him, and, 
at one interview on the 8th July, 1915, 
the husband and father-in-law took away 
from her the Rs. 10 and certain trinkets 
and personal effects which she had 
brought away from her husband’s home. 
This is proved by the receipt, Exhibit 
N-AI. Konsa states that on this occasion 
her husband declared that he abandoned 
her as she was of no further use to him, 
but admits thathe came again and appeal¬ 
ed to her to return with him. Before the 
District Judge, and before me, the girl, 
afterseveral months’ experience of Mission 
life, has firmly adhered to her purpose, 
and declared her distaste for her husband 
and former mode of life, and her strong 
desire for Christianity and education. 
This desire may be a mere impulse of an 
emotional and temporary nature, or it 
may be due to earnest and lasting con¬ 
viction ; but, for the time being at least, 
it is strong and genuine, and constitutes 
such a preference as is contemplated by 
S. 17 (3) of the Guardians and Wards 
Act, 1890; and as the present age of the 
girl is certainly not less than 17^ years, 
assuming her to be a minor, I would feel 
bound to give consideration to it in 
deciding this appeal. The girl is high 
spirited and very intelligent, and I gave 
her husband an opportunity of speaking 
to her in Court, and of persuading her 
to return to him. She firmly refused, 
and though, while under examination by 
me, she certainly answered in words 
which led me to believe that she would 
welcome her husband as a Christian, she 
modified or retracted that statement 


when questioned by his legal adviser, 
stating that even then she would not live 
with him as his wife, as she preferred 
Mission work and education to married 
life. S. 17 (3) aforesaid has consistently 
been applied by the Indian Courts in the 
cases of minors of much lower age than 
the 17$ years which the finding of the 
Court below would give to the girl in 
dispute in this case. It may now be 
taken as settled law in India that a boy 
of 14 and a girl of 16 years of age have 
a right to a consideration under the 
above section of their preference as to 
where they will live, and in this respect 
the civil law has adopted the age limits 
for kidnapping from lawful guardianship 
enacted by the Indian Penal Code. That 
this was not always accepted as the law 
by the Indian Courts is clear from the 
decision of Reade v. Krishna (1) and 
some of the Indian cases therein cited. 
But that was a decision prior to Act VIII 
of 1890. It has not been followed by 
any Court subsequent to the introduc¬ 
tion of that enactment, and must be 
taken to have been impliedly dissented 
from by the Bombay High Court in In 
the matter of Saithri (2), a case in which 
the English and Indian Law on the sub¬ 
ject was fully discussed, and it was laid 
down that “ a boy of fourteen and a girl 
of sixteen have a right to choose their 
own residence.” I am not prepared to 
go as far as this, nor does Act VIII of 
1890 support this extreme view. It 
merely makes the selection by a minor 
“ old enough to form an intelligent pre¬ 
ference ” a matter for consideration by 
the Court, and not a matter of light in 
the minor. The decision in Reade v. 
Krishna (1) was also not followed by the 
Allahabad High Court in Sarat Chandra 
v. Forman (3). In Mookand Lai Singh 
v. Nobodip Chunder Singha (4), a Hindu 
boy, 12 or 13 years old, preferred to 
remain with Hindu uncles to living with 
his father who had become converted to 
Christianity, and this preference, and the 
conflict between the religion of the boy 
and his father and lawful guardian, were 
held to justify the father being deprived 
of his parental right, and his claim to the 
custody of the boy w r as refused. A some¬ 
what similar view was taken in In tht 


(1) (1886) 9 Mad. 391. 

(2) (1892) 16 Bom. 307. 

( 3 ) (1890) 12 All. 213. 

(4) (1898) 25 Cal. 881. 
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matter of foshy Assam (5), The Calcutta 
view was approved in Albrecht v. Bathee 
Jellamma (6). 

In all these cases the Courts followed 
a course which they considered most con¬ 
ducive to the welfare of the minor, and 
that is the sound principle which under¬ 
lies the able and impartial order of the 
learned District Judge in this case. I 
am convinced, from my own examination 
of the minor, that that order is just and 
correct, even if Konsa (her name with her 
parents) alias Indrani (her name in her 
husband’s home, alias Sushobi (the name 
given to her in Christian baptism) is a 
minor. If she is not old enough to make 
an intelligent preference at the age of 17^ 
years no minor can be old enough touring 
S. 17 (3), Act VIII of 1890, into opera¬ 
tion. I hold, without any hesitation, 
that to send her where she does not 
want to go would be an unwarrantable 
restraint on her personal liberty as a 
British subject, and one which no Court 
could rightly impose. She is intelligent 
and adult, and has repeatedly and 
unequivocally declared her wish to 
remain in the Mission as a Christian. 
That ends the matter. 

I am further of opinion that, having 
regard to the appearance of the girl and 
the expert evidence as to her age, a 
heavy onus lay on the applicant to 
prove that she was still a minor on the 
date of the application, and that the 
evidence given by him is legally 
insufficient to discharge that onus. If 
the evidence of the girl herself is care¬ 
fully compared with the books of the 
Kotwar , on which the finding of the 
District Judge rests, it will be seen that 
the book does not record the births 
of all the childern of Mohansingh, the 
girl's father, but of only three out of four 
of his daughters. It is then a matter 
more or less of conjecture whether Konsa 
was bom in 1895 or in 1898. Mohan- 
singh’s evidence is contradicted by the 
book entries, and is obviously partisan. 
I must and do hold that Konsa has not 
been proved a minor. The evidence 
given to show that she was born in 1900 
is demonstrably false. 

One noteworthy point is this, that the 
girl’s parents have not taken any active 
steps to obtain the return of the girl to 

(5) (1896) 23 Cal. 290. 

(6) (1912) 13 I. C. 453 - 


her husband or her caste. Mohansingh 
merely said, in answer to questions, that 
he would be willing to receive her though 
an outcaste, but he has never asked for 
her either in Court or at the Mission. 
This is certainly significant of parental 
sympathy with, or at any rate want of 
parental objection to, the career selected 
by the girl. In this case I am concerned 
only with the claims of Battoolal as a 
guardian, and not with his claims as a 
husband. 

For these reasons I dismiss the appeal : 
but as the claim made was natural and 
proper, and required final adjudication 
by this Court, I make no order as to 
costs. 

P.N./R.K. 

Appeal dismissed . 
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Hallifax, A. J. C. 

Sadashiv —Judgment-debtor — Appel¬ 
lant. 

v. 

Mt. Rukhmabai and others — Decree- 
holders—Respondents. 

Second Appeal No. 327 of 1912, decid¬ 
ed on 7th March, i 9 I 4 . against the 
Decree of Divnl. Judge, Nagpur, dated 
8th May, 1912. 

Civil P. C. (5 of 1908), S. 48, Sch. Ill, 
Para. 11 (3)—S- 48 has retrospective effect. 

S. 48 of the Civil Procedure Code, 1908, has 
retrospective effect and limits the period for 
the execution even of mortgage decrees passed 
before the new Code came into force. 

[P. 104, C. 2.] 

Where an application was made inigii for 
execution of a decree for sale under a mortgage 
made absolute in 1898 and it appeared that 
before then several applications had been made 
each within the prescribed period from the last 
step taken in aid of execution and that during 
the interval the property had been in the hands 
of the Collector for about 6 years : 

Held, that the decree-holder could not take 
any benefit from paragraph 11(3) and that his 
last application for execution was barred by time 
under S. 48 of the Code. [P- 106, C. 2.] 

J. Mitra —for Appellant. 

D. P. Tiwari and Raghunath Rao 
Baldeo —for Respondents. 

Judgment.—A preliminary decree for 
sale under a mortgage was passed against 
the appellant on the 31st of October, 
1896, and was made absolute on the 
27th of September, 1898. The pro¬ 
perty of which sale was ordered was a 
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house and two absolute occupancy fields 
with a well and a tamarind tree in one 
of them. The house was sold in the 
year 1900. Several applications for 
execution have since been made, and each 
of them was within the prescribed period 
from the last step taken in aid of execu¬ 
tion. The property was in the hands of 
the Collector for sale from the 30th of 
November, 1901 to the 30th of October, 
1905, and again from the 27th of Novem¬ 
ber, 1908 to the 10th of January, 1911, a 
total period of six years and fourteen 
days. On each occasion nothing was 
realised and the property was released 
from attachment. The last application 
for execution was made on the 25th of 
April, 1911, or two days short of twelve 
years and seven months from the date of 
the final decree for sale. It has been 
held in both the Courts below, that of 
the Subordinate Judge of Wardha and 
that of the Divisional Judge of Nagpur, 
that S. 230 of the old Civil Procedure 
Code (Act XIV of 1882) did not apply 
to mortgage decrees, that S. 48 of the 
Civil Procedure Code now in force 
(Act V of 1908) does not apply to decrees 
passed before it came into force, and that, 
therefore, there is no limit at all to the 
period within which this decree can be 
executed. The Divisional Judge also held 
that even if the twelve years rule did 
apply, the decree-holder is entitled to 
deduct the period of six years and four¬ 
teen days during which the decree was in 
the hands of the Collector, under the last 
paragraph of S. 325-A of the old Code 
or paragraph 11 (3) of Schedule III of 
the new, which are identical. Against 
this decision the judgment-debtor has 
appealed, urging that execution of the 
decree is barred by time. 

In regard to S. 230 of the old Code, 
the view accepted in the High Courts of 
Calcutta and Allahabad is that that 
section did not apply to mortgage decrees, 
which could, therefore, be executed up to 
the end of all time. The Calcutta view 
is set out in Fazil Howladar v. Krishna 
Bundhoo Roy (1) which was followed in 
Kartick Nath Pandey v. Juggernath 
Bam (2), though certain learned Judges 
of the same Court showed a distinct in¬ 
clination to the opposite view in the earlier 
cases of Hart v. Tara Prasanna Muk- 

(1) (1898) 25 Cal. 580. 

(2) (1900) 27 Cal. 285. 


herji (3) and Jogemaya Dassi v. Thacko- 
moni Dassi (4). In the Allahabad High 
Court the point is discussed in Bam Charan 
Bhagat v. Sheobarat Rai (5). In the 
other two cases mentioned by the learned 
Divisional Judge, Pahalman Singh v. 
Narain Das (6) and Jadu Nath Prasad v. 
Jagmohan Das (7), there is no discussion 
of the matter. It is taken for granted 
that S. 230 applies only to decrees other 
than mortgage decrees. The opposite 
view was taken in Madras in Kammachi 
Father v. Pakker (8) and in Vaidhinada- 
samy v. Somasundram (9) by the Full 
Bench. There are apparently no publi¬ 
shed rulings of the High Court of 
Bombay or of this Court on the point. 
I am distinctly inclined to accept the 
interpretation put upon the words of 
S. 230 by the Madras High Court, espe¬ 
cially in view of the meaning assigned 
to very similar words in the second Sche¬ 
dule of the Limitation Act by their 
Lordships of the Privy Council in the 
well-known case of Vasudeva Mudaliar 
v. Srinivasa Pillai (10). But it is not 
necessary to express any definite opinion 
on this point, because I am quite clear 
that S. 48 of the Code of 1908 applies to 
all decrees, whether passed before or 
after that Code came into force. 

The authority for the opposite view on 
which both the Courts below have relied 
is the Allahabad ruling in Kounsilla v. 
Ishn Singh (11). It was there held that 
the right to enforce execution of a decree 
like the present is a substantive right, 
which, under S. 6 of Act 10 of 1897 (the 
General Clauses Act), cannot be taken 
away by an Act passed after its accrual, 
unless an intention to take it away 
appears, expressly or by necessary impli¬ 
cation, in the new Act, and no such inten¬ 
tion appears in the Civil Procedure Code 
of 1908. The Calcutta High Court 
(Jenkins, C. J. and Mullick, J.), however, 
in the later case of Bisseswar Sonamut v. 
Jasoda Lai Ghowdhry (12) was unable to 
accept this decision as correct. In regard 
to it the learned Chief Justice said: 

(3) (1885) n Cal. 718. 

(4) (1897) 24 Cal. 473. 

(5) (1894) 16 All. 418. 

(6) (iyoo) 22 All. 401. 

( 7 ) (i 9 ° 3 ) 2 5 All. 541. 

(8) (1897) 20 Mad. 107. 

(9) C I 2 9 °S) 28 Mad. 473. 

(10) (1907) 30 Mad. 426 = 34 I. A. 187 (P. C.). 

(11) (1910) 32 All. 499 = 6 I. C. 188. 

(12) (1913) 40 Cal. 704 = 19 I. C. 391. 
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"I must confess that I feel some difficulty as 
to the decision in that case. When it was put 
to the learned Vakil for the respondent in this 
■case whether he was making his application 
under the Code of 1908 or the repealed Code of 
1882, he had to concede that it was the new 
Code of 1908. If so, then S. 48 is an integral 
part of that Code, and no application under 
that Code, as it appears to me, can be made in 
disregard of its express conditions, I say that 
bearing in mind the provisions of S 6 of the 
General Clauses Act. In this connection it is 
important to observe that the Legislature evi¬ 
dently considered this Code might and would 
interfere with rights, for there is an express 
provision in S. 154 that “nothing in this Code 
shall affect any present right of appeal which 
shall have accrued to any party at its commence¬ 
ment,* a provision that would have been un¬ 
necessary unless the Code, as framed, would 
affect existing rights under the old Code. It 
has been urged before us that this view would 
involve hardship, that rights would be imperil¬ 
led, if not confiscated ; but this overlooks the 
provision which prescribed that, though the 
Code was passed in March 1908, it should not 
come into operation until January 1909. That 
provision afford ample opportunity to all 
persons having rights under the old Code to 
enforce them before the new Code came into 
operation.” 

The common sense of these arguments 
43 eems to me convincing. I would add 
to them three short passages from Story’s 
Conflict of Laws, quoted with approval 
by their Lordships of the Privy Council 
in 1851 in Her Highness Ruckmaboye v. 
Lulloobhoy Mottichund (13): 

“ The law of prescription * * • forms no 
part of the contract itself, but merely acts upon 
it ex post facto in case of a suit; it cannot 
properly be deemed a right stipulated for, or 
included in the contract.” 

Later, the learned author says : 

“ Considered in their true light, Statutes of 
Limitation or prescription are ordinarily simple 
regulations of suits and not of rights. They 
regulate the times in which rights may be 
-asserted in Courts of Justice, and do not pur¬ 
port to act upon those rights.” 

And again, 

” In regard to Statutes of Limitation or 
prescription of suits, there is no doubt that 
they are strictly questions affecting the remedy, 
and not questions upon the merits. They go 
ad Mis ordinationem , und not ad litis decisio- 
item, in a just juridical sense,” 

This seems to rob the decision in 
Koun&illa v. Ishri Singh (n) of its 
very basis, which is the proposition that 
the right which the holders of mortgage 
■decrees passed before 1909 had under 
the Code of 1882 to execute those de¬ 
crees without any limit of time, was a 
substantive right. It is hard to see how 
there can be a vested interest in a mere 

<* 3 ) (1851-54) 5 M. I. A. 234-8 Moo. P. c. 4. 


matter of procedure. If the Court-fee 
payable on an application for execution 
were raised, could the holders of decrees 
passed before the change claim to put 
in their applications on the old Court- 
fee ? Or if a Court is moved from one 
town to another, would the inhabitants 
of the first town who held decrees passed 
by that Court before the move, have a 
right to have the decrees executed in 
that town? Limitation is no less a matter 
of procedure than these matters, and the 
right to obtain relief by following certain 
procedure within a fixed time seems to 
me no different from the right to do so at 
a fixed place or a fixed price. Even, 
therefore, assuming that S. 48 of the 
Code of 1908 did not merely explain and 
make more certain the law as it stood 
under S. 230 of the Code of 1882 but 
amended it, a view which I ani unable to 
take, I hold that the new section has 
retrospective effect and limits the period 
for the execution even of mortgage decrees 
passed before the new Code came into 
force. 

It remains to examine the contention 
that execution of the decree is not yet 
barred, because of the provisions of para* 
graph 11 (3) of Schedule III of the 
Procedure Code of 1908, which reproduces 
the third paragraph of S. 230 of the 
old Code. This contention the learned 
Divisional Judge has accepted as sound 
on the authority of Keshavlal Bechar v. 
Pitamberdas Tribhuvandas (14) and Gir- 
dhar Das v. Har Shankar Prasad (15). 
Neither ruling decides the matter now 
before us. In the former case the objection 
of the Bar under S. 230 was not seriously 
pressed andwas not discussed. It was held 
that the Collector’s management of the 
property, which began within a year of 
the passing of the decree and still 
continued, was merely a continuation of 
the proceedings originally instituted, and 
that each of the annual payments made 
by the Collector to the decree-holder was 
a partial step in aid of execution of the 
decree. In the second case the decree- 
holder, who was not the creditor on whose 
attachment the property had been put in 
the hands of the Collector, had applied 
to the Collector to have his decree 
satisfied and this application had been 
refused. Clearly, therefore, he was 


(14) (1895) 19 Bom. 261. 

(is) (1898) 20 All. 383. 
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deprived, during the management of the 
Collector, of all remedy against the 
property in the Collector’s hands and was 
entitled to exclude that period in calcu¬ 
lating limitation, though, as the learned 
Judges were careful to explain, that was 
only in respect of the property in the 
Collector’s hands. He had not been 
deprived of any remedy in respect of his 
debtor’s other property, and execution of 
his decree against that other property 
was barred by time. 

Here we have the converse case. The 
decree-holder was not deprived of any 
remedy against the property in the hands 
of the Collector. He certainly was 
deprived of his remedy against his 
debtor’s other property by the second 
paragraph of S. 325-A of the old Code 
and paragraph 11 (2) of Schedule III of 
the new Code, and if his decree were 
capable of execution against that other 
property, which it is not, it would not be 
barred by time to that extent. It is 
urged on behalf of the decree-holder that 
he was deprived of his remedy of being 
able to force the sale of the property, 
unless the whole amount of his decree 
was paid at once, by the power given to 
the Collector to lease out the land and 
pay him in instalments. This, however, 
is incorrect. Under Ss. 321 and 322 
of the old Code and paragraphs 1 
and 2 of Schedule III of the new Code 
in executing a decree for sale on a mort¬ 
gage, the Collector could not satisfy the 
decree by instalments. He was bound to 
sell the property or to satisfy the decree 
in full by a lease or mortgage for the full 
amount to be paid at once. I am aware 
that at one lime some misconception did 
exist on this point, and that it was 
thought that a Collector might pay off 
by instalments a decree ordering sale on 
a mortgage. That was set right long 
before November 1901, when the Col¬ 
lector first took charge of this property, 
but anyhow we have to consider to what 
extent the creditor has been deprived of 
a remedy by the actual powers specially 
given to the Collector, not by any popular 
delusion as to those powers. Here his 
remedy was rather enlarged by the 
property being put in the hands of the 
Collector, because in addition to giving 
the debtor time to raise the money under 
Ss. 321 (a) ana 305 of the old Code [and 
paragraph 1 (a) of Schedule III, and 
O. 21, R. 83 of the new], which the 


Court also could do, the Collector could 
himself make arrangements to mortgage 
or lease the property under S. 321 (6) of 
the old Code [and paragraph 1 (b) of 
Schedule III of the new] which the 
Court could not. 

I hold therefore, that the decree-holder 
cannot, in this case, get any benefit from 
paragraph 11 (3) of Schedule III of the 
Civil Procedure Code, and that his last 
application for execution is barred by 
time under S. 48 of the Code. The 
orders of both the Courts below allowing 
execution are accordingly set aside. The 
decree-holder will pay all the costs of 
both parties in all three Courts. 

P.N./R.K. 

Appeal accepted . 
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Drake-Brockman, J. C. 

Jairam —Appellant. 

v. 

Doma — Respondent. 

Second Appeal No. 136 of 1914, decid¬ 
ed on 25th November, 1914, against the 
Decree of Dist. Judge, Bhandara, dated 
29th October, 1913- 

Provincial Small Cause Courts Act (IX of 1887), 
Schedule II, Art. 13—Suit by malguzar tore- 
cover value of manure under Wazib-ul-arz s 
small cause nature—Second appeal is not com¬ 
petent—Civil P. C. (1908), S. 102. 

The plaintiffs, malguzars of a certain mauza, 
sued to recover from the defendant a sum of 
Rs. 34, on account of the wrongful removal of 
manure to which they set up title under a clause 
of the IVa/ib-ul-arz , which ran as follows:— 

“ In this village the malguzar takes according 
to long custom the manure of those who have no 
fields of their own : in return he shall allow them 
free grazing and nistar : 

Held , that a second appeal in this case was 
barred under S. 102 of the Code of Civil Pro¬ 
cedure, as the suit was of a nature cognizable 
by a Court of Small Causes, because 

(а) it was one for damages consequent on the 
wrongful removal of manure to which the plaint¬ 
iffs were entitled, and not for delivery of that 

manure, or 

(б) even if the claim were regarded as one for 
the manure itself as a 4 due’ within the meaning 
of that term as used in Article 13 of the second 
Schedule to the Provincial Small Cause Courts 
Act, 1887, that ‘due’was not payable to the 
plaintiffs by reason of their interest in immov¬ 
able property. 

The dues contemplated by Article 13 are 
payments to which a person is entitled as repre¬ 
senting his interest in certain immovable property 
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and not because he possesses some interest in 
immovable property. [P. 107, C. 1 & 2.] 

A. M. Mudaliar —for Appellant. 

P. S. Kotwal —for Respondent. 

Judgment. —The plaintiffs in the suit 
of which this second appeal arises are 
the malguzars of 'M.auza Mali par. They 
sued to recover from the defendant a sum 
of Rs. 34, being the value of manure to 
which they set up title under Clause 14 
of the wajib-ul-arz, The relevant part 
of that clause runs as follows :— 

“In this village the malguzar takes accord¬ 
ing to long custom the manure of those 
who have no fields of their own : in return he 
shall allow them free grazing and nistar." 

The plaint alleges that the defendant 
is a non-agriculturist who habitually 
grazes his cattle in and takes fuel from 
the village jungle without paying fees 
and till the end of the Fasli year 1319 
(1909-1910 A. D.) regularly gave his 
manure to the plaintiffs. In 1320 and 
1321, however, the defendant wrongfully 
sold his manure to others for Rs. 20 and 
Rs. 14 respectively. The total sum 
claimed including interest is Rs. 37-2*9. 

The first Court allowed Rs. 28 for 
principal and Rs. 1-2-4^ for interest. 
The defendant’s appeal to the District 
Judge was dismissed. 

To this second appeal preferred by the 
defendant a preliminary objection is 
taken, viz,, that the suit being of a 
nature cognizable by a Court of Small 
Causes, S. 102, Civil Procedure Code, 
bars the appeal. To this it is replied 
that the suit is for a due payable to the 
plaintiffs by reason of their interest in 
immovable property and, therefore, falls 
within the purview of Article 13 of the 
second Schedule to the Provincial Small 
Cause Courts Act, 1887. No authority is 
cited at the Bar on either side. 

I am of opinion that the preliminary 
objection must succeed. In the first 
place, the suit is really one for damages 
consequent on the wrongful removal of 
manure to which the plaintiffs are 
entitled, not for delivery of that manure. 
And secondly , even if the claim be 
regarded as one for the manure itself as 
a ‘ due ” within the meaning of that 
term as used in Article (13) aforesaid, 
still that due is not “payable to the 
plaintiffs by reason of their interest in 
immovable property.” As stated in the 
wajib-ul-arz the malguzars’ claim rests 
on custom. I think too with Abdur 


Rahim and Sundara Ayyar, JJ., in Sri 
Maharajah of Vizianagaram v. Kotta 
Veeranna (1) that the dues contemplated 
by Article (13) are payments to which a 
person is entitled as representing his 
interest in certain immovable property, 
not because he possesses some interest 
in immovable property. A similar view 
seems to have been taken by Shephard 
and Subramania Ayyar, JJ., in Mullapudi 
Balakrishnayya v. Venkatanarasimha 
Appa Bau (2). 

I am asked to treat the memorandum 
of second appeal as an application for 
revision, in which connection the second 
and fourth grounds only are pressed. The 
former ground impeaches the finding of 
the District Judge in appeal that inas¬ 
much as the defendant merely takes land 
on batai he comes within the category of 
persons who have no fields of their own. 
The other ground urges that the plaintiffs 
failed to discharge the burden which lay 
on them of showing that they allowed the 
defendant full nistar in respect of fuel as 
required by the wajib-ul-arz. Now the 
evidence of the defendant being a batai- 
dar is of the vaguest description, his 
witnesses merely deposing that “he does 
batai work for others.” A bataidar may 
or may not be a tenant : see Khoshal v. 
Nanhu (3), Deopuri v. Arjun (4) and 
Ganoo v. Mukund (5). If the defendant 
merely enters into cultivating partnership, 
he certainly cannot be regarded as having 
any fields, and for all his evidence estab¬ 
lishes he does no more than that. In this 
connection I have to observe that the 
back bone of his case was a claim to be 
joint tenant of a holding recorded in the 
name of a nephew, a plea which failed in 
both the lower Courts. With regard to 
the burden of proof the defence regarding 
fuel was thus put in paragraph 3 of the 

defendant’s written statement :— 

“ It is denied that the plaintiffs allow full 
nistar of fuel to the defendant and his nephew. 
The defendant had therefore, to use the drop¬ 
pings of cattle as fuel.” 

This plea relates solely to the joint 
tenancy set up by the defendant but not 
established. It was not even suggested 
that regarded as a person without a 
field, the defendant was not allowed 
nistar as required by the wajib-ul-arz , 

(1) (1913) 36 Mad. 18 = n I. C. 760. 

(2) (1896) 19 Mad. 329. 

(3) (1893) 6 C. P. L. R. 117. 

(4) (1897) 10 C. P. L. R 29. 

(5) (1901) 14 C. P. L. R. 12. 
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and consequently no issue to cover such 
an allegation was framed. In these cir¬ 
cumstances I cannot attach any weight 
to the general statement made by Aba 
(D. W. No. 3) that the malguzar charges 
1 pice per head-load for fuel brought 
from the forest. 

I hold that no appeal lies and that no 
sufficient ground for interfering in revision 
is made out. The decree of the District 
Judge is affirmed and costs in this Court 
will be paid by the defendant. Rs. 10 
are allowed as Counsel’s fee here. 
P.N./R.K. 

Decree affirmed. 
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Prideaux, Offg. A. J. C. 

Panduji and others —Plaintiffs—Ap¬ 
pellants. 

v. 

Panduji and others — Defendants — 
Respondents. 

Appeal No. 304-B of 1913, decided on 
25th September, 1915, against the Appel¬ 
late Decree of Dist. Judge, Amraoti, 
dated 19th September, 1913. 

Transfer of Property Act (4 of 1882), S. 58 (<7) 
— Damdupat — Mortgagee obtaining possession 
at date later than date of document—Rule ia not 
applicable. 

In the case of a usufructuary mortgage in 
which the mortgagee obtains possession at a 
date later than the date of document, the rule 
of damdupat does not apply to the interest 
recoverable during the interval between the date 
of document and date of obtaining possession. 
5 B.H.C.R. 196 and 24 Bom. 1I4, foil. 20 Bom. 
721 and 22 Bom. 86, ref. to. (P. 108, C. 2.] 

F. W. Dillon —for Appellants. 

P. S. Kotwal —for Respondents. 

Judgment. —The question for decision 
in this appeal is whether in the case of a 
usufructuary mortgage in which the mort¬ 
gagees obtain possession at a later date, 
the rule of damdupat should not apply to 
the interest recoverable during the inter¬ 
val between date of document and date 
of obtaining possession. Here the mort¬ 
gage is dated the 29th April. 1883, and 
the mortgagee did not obtain possession 
until the nth April, 1901. The first 
Court has found that the mortgagees 
having been for no fault of theirs out of 
possession of the mortgaged property, 
they were not liable to render accounts of 
the rents and profits until that date and 


hence the rule of damdupat applies until 
that date, and operates to limit the 
interest due to that date to a sum not 
exceeding the principal. 

On appeal the lower Appellate Court 
has held that the rule does not in the 
present case apply. 

Nathubhai Banach and v. Mulchand 
Hirachand (1) lays down the principle 
that the rule of damdupat applies to 
mortgages as to other loans, but where 
the mortgagee enters into possession of 
the mortgaged property and in taking the 
accounts between the mortgagor and 
mortgagee credit is given to the latter for 
the rents and profits received by him as 
against the principal and interest due, 
the above rule cannot equitably be 
applied. In that case it appears that the 
mortgaged property was not taken posses¬ 
sion of until after the date of the mort¬ 
gage. The appellants rely on Qopal 
Ramchandra v. Gangaram Anand\Shet (2), 
but in Dhondshet v. Ravji (3) that case 
was held not to be confined to cases in 
which at the date of suit an account 
between the mortgagor and mortgagee 
was actually being kept. The learned 
Judges held that the fact that an account 
may be taken between the parties of 
interest on the one side and rents and 
profits on the other is sufficient to 
exclude the law of damdupat. In Sundara 
Bai v. Jaqavant (4) it was again held 
that the rule does not apply where the 
mortgagee has been placed in possession 
and is accountable for profits received 
by him as against the interest due. That 
is the case here, the mortgagee has been 
placed in possession, and is accountable : 
that he did not get immediate possession 
and had to sue for it does not, in my 
opinion, affect the question. The weight 
of authority is in favour of the view 
adopted by the lower Appellate Court, 
and no direct authority to the contrary 
has been shown me. I hold accordingly 
and dismiss this appeal with costs. The 
appellants will pay respondents’ costs. • 
P. N./R. K. 

Appeal dismissed. 

(1) (1868-69) s B. H. C. R. 196. 

(2) (1893) 20 Bom. 721. 

(3) (i 8 q 8 ) 22 Bom. 86 

(4) (1900) 24 Bom. 114. 



1915 


Kashirao v . Ukarda (Stanyon, A.J.C.) 


Nagpur 100 


A. 1. R. 1915 Nagpur 109 

Stanvon, a. j. C. 

Kashirao and others — Plaintiffs— 
Appellants. 

v. 

Ukarda and ethers —Defendants—Res¬ 
pondents. 

% 

Second Appeal No. 285-B of 1914. 
decided on 15th March, 1915, against the 
Decree of Addl. Dist. Judge, West Berar, 
dated 7th May, 1914. 

(a) Hindu Widow's Re marriage Act [15 of 
1856), S. 2—Widow remarrying forfeits all 
existing rights bnt she may inherit future 
interest in family of her former husband. 

A widow re-marrying forfeits not only the 
estate inherited from her deceased husband but 
all existing rights at the date of the marriage, 
though, after and notwithstanding re marriage, 
she may inherit future interest in the family of 
her former husband ; e. g. y she may succeed as 
heir to the estate of her son by a first marriage 
who has died after her second marriage. 

[P. 109, C. 2.] 

(b) Hindu Widow Re-marriage Act (15 of 
1856), S. 2—Applicability. 

The Act, applies also to widows whose caste 
customs permit second marriages. [P. 109, C. 2.J 

(c) Limitation Act (9 of 1877), Art. 141— 
Reversioners suit. 

In a case governed by Article 141, under no 
circumstances can time run against a Hindu 
reversionary heir until the reversion vests by the 
death of the female holding the intervening 
estate. [P. no, C. 2 & P. in, C. i.J 

J. Mittra —for Appellants. 

G. V. Desmukh —for Respondents. 

Judgment.— The following genealogi¬ 
cal tree is relevant: — 

Ramji = Mt. Janki Bai (died 1899). 

Yedoo=*Manjai (re-married 1897). 
d. 1895 

l-J 

Mt. Soni Pandharinath 

(plaintiffs’ vendor b. 8—12—95 (posthumous, 
on 13—1—09) d. 10—4—96. 

The field in dispute was admittedly 
the property of Yedoo. On his death, 
Pandharinath being then unborn, it 
devolved on Yedoo’s widow Manjai. But 
in fact Must. Janki Bai, with whom 
Manjai lived, took possession of it, or at 
least dominated the control of it. On 
the 29th October, 1895, Janki Bai sold 
the field to the defendants, allegedly for 
legal necessity, and the defendants have 
been in possession ever since. Mean¬ 
while, after the sale, on the 8th December, 
X895, Pandharinath was born, and divest¬ 
ed his mother of the title to the field. 


When he died on the 10th April, 1896, 
the field reverted to Manjai- But Manjai 
re-married in 1897, and went away from 
the family. Under the Hindu Widows’ 
Re-marriage Act, 1856, by such re¬ 
marriage she forfeited her estate in the 
field. She held the title to that estate, 
not as the widow of Yedoo, but as the 
mother of Pandharinath ; but the lower 
Appellate Court is wrong in thinking that, 
under the enactment, a widow re*marrying 
forfeits only the estate inherited from her 
deceased husband. The Statute applies 
to “ all rights and interests which any 
widow may have v by inheritance to 
her husband or to his lineal successors.” 
No doubt it has been held that, after and 
notwithstanding re-marriage, she may 
inherit future interests in the family of 
her former husband ; e. ff., she may 
succeed as heir to the estate of her son, 
by a first marriage, who has died after 
her second marriage : Akora Suth v. Bore- 
ani (1), Chamar Haru v. Kashi (2), 
Basappa v. Bayava (3), Lakshmana v- Siva 
Sasamallayani (4) and Sammar v. Must . 
Bhago (5). But that is because the enact¬ 
ment only operates as a forfeiture of 
existing rights at the date of the 
marriage. Here Manjai, on the date of 
her second marriage, held the title to the 
field by inheritance from Pandharinath, 
who was a lineal successor of her 
husband, and, therefore, the Statute 
deprived her of it on re-marriage and let 
in Janki Bai. 

The doubt whether the enactment 
applies to widows whose caste customs 
permit second marriages, created by the 
Allahabad High Court rulings in Ear 
Saran Das v. Nandi (6), Banjit v. Badha\ 
Bani (7), Khuddo v. Durga Prasad (8), 
Gajadhar v. Must. Kaunsilla (9) and 
Alula v. Partab (10), may be taken 
to be set at rest at least outside] 
the United Provinces, by the Full Bench! 
decision in Vithu v. Govinda( n), follow¬ 
ing Rasul Jehan Begum v. Bam Surun 


(1) (1869) 11 W. R.82. 

(2) (1902) 26 M om 388. 

( 3 ) (*905) 2 9 Bom.91. 

U) (1905) Mad. 425. 

(5) (1893) 5 C. P. L. K. 85. 

(6) (1889) 11 All. 330. 

(7) (1898) 20 All. 476. 

(8) (1907) 29 All. 122. 

(9) (1909) 31 All. 161 = 1 I. C. 761. 

(10) (1910) 32 All. 489 = 6 I. C. 116. 

(11) (1898) 22 Bom. 321. 



110 Nagpur 


1915 


KASHIRAO v. UkarDA (Stanyon, A.J.C.) 


Singh (12), Even the Allahabad Judges, 
in the latest of the above cases, had 
some hesitation in accepting the earlier 
rulings as a sound interpretation of the 
law, but felt bound, by the existence of 
a consistent cursus curia ,, to apply the 
maxim stare decisis. In this Court the 
point was avoided in Must. Rupa v. 
Mahanlal (13), but the Bombay decision 
was clearly followed in Sadhu v. Must. 
Patango (14), which decision was taken 
in Laxman v. Gondaji (15) to represent 
the view of this Court as to the operation 
of S. 2 of Act XV of 1856. 

The present suit was lodged on the 
15th May, 1909. Therefore, it was filed 
within 12 years of the death of Must. 
Janki Bai, when the estate of Pand- 
harinath devolved by inheritance on his 
sister, Soni. The plaintiffs obtained a 
conveyance from Soni of her right, title 
and interest in the field on the 13th 
January, 1909, and filed the suit on 15th 
May, 1909. The first Court gave them 
a decree for possession. The lower 
Appellate Court reversed that decree and 
dismissed the suit. The reason for 
dismissal is thus stated:— 

“The lower Court has held that the posses¬ 
sion of defendants has not been adverse against 
Soni. I think that view of the law is not 
correct. I think the facts of the case in Baba v. 
Bhikaji (16) are similar to the facts of this case. 
In this case Janki Bai remained in possession 
when the widow of Yedoo and his posthumous 
son were entitled to it. I think the possession 
of the defendants has been adverse as against 
Soni and plaintiffs. Other rulings reported on by 
the respondent are :—Tika Ram v. Shama Charan 
(17), Lachhan Kunwar v . Manorath Ram (18) 
and Amrita Lai Bagcki v. Jotindra Nath Chow- 
dhury (19). I allow the appeal and reverse the 
decree of the lower Court and dismiss the 
plaintiffs’ suit.” 

I am unable to give any intelligible 
meaning to the passage beginning “ Other 
rulings reported,” but it is manifest that 
the decision rests upon a hurried analogy 
drawn from the case of Babu v. Bhi • 
kaji (16). If the Additional District 
Judge had read that case more carefully, 
he would have found that it followed 
earlier rulings made under Act 14 of 


(12) (1895) 22 Cal. 589. 

(13) (1896) 9 C. P. L. R. 47. 

(14) (1903) 16 C.P.L.R, 99. 

(15) (1910) 6 N. L. R. 103 = 7 I. C. 543. 

(16) (1890) 14 Bom. 317. 

(17) (1898) 20 All. 42. 

(18) (1895) 22 Cal 445 = 22 I. A. 25 (P.C.). 
U 9 ) (1905) 32 Cal. 165. 


1859, because the prescriptive period 
had been completed before the Limita¬ 
tion Act of 1871 came into force and 
rendered all these rulings obsolete by the 
introduction of the provisions contained 
in the 142nd Article of the second Sche¬ 
dule-provisions which were repeated in 
Article 141 of the 1877 Schedule by 
which the present case is governed. Lach¬ 
han Kunwar v. Manorath Bam (18) was 
another case to which Act 9 of 1871 did 
not apply, because the prescriptive 
period in that case. was found by their 
Lordships to be twelve years from 1859 
or at any rate 1861, and, therefore, it was 
outside the operation of Act 9 of 1871, 
Article 142. The case was otherwise dis¬ 
tinguished from such cases as the present 
in Amrit Dhar v. Bindesri Prasad (20), 
while the same distinction as I have 
made, was demonstrated in Venkata- 
ramayya v. Venkatalakshmamma (21). 
The Allahabad Court correctly found the 
law under the Act of 1871 in their Full 
Bench decision in Bam Kali v. Kedar 
Nath (22). Curiously enough a Division 
Bench of the same Court held, in Tika 
Bam v. Shama Charan (17), that the 
above Privy Council decision had over¬ 
ruled the Full Bench case, following an 
expression of opinion to that effect by 
one of the Judges in Hanuman Prasad 
Singh v. Bhagauti Prasad (23). This 
error was corrected in Amrit Dhar v. 
Bindesri Prasad (20) and againjin Jham- 
man Knnwar v. Tiloki (24). But the 
learned Judges do nofe seem to have 
noticed that the Privy Council were 
dealing with a case in which the twelve , 
years of adverse possession had probably 
been completed before the change in the 
law was introduced. Even if the period 
was not quite complete, S. 6 of Act IX 
of 1871 would exclude the application of 
that enactment to prevent or prolong the 
completion. However that may be, the 
Privy Council decision in Bunchordas v. 
Parvatibai (25) makes it clear that, in a 
case governed by Article 141 of the 1877 
Schedule, under no circumstances can 
time run against a Hindu reversionary 
heir until the reversion vests by the death 

(20) (1901) 23 All. 448. 

(21) (1897) 20 Mad. 493. 

(22) (1892) 14 All. 156. 

(23) (1897) 19 All. 357. 

(24) (1903) 25 All. 435* . 

(25) (1899) 23 Bom. 725 = 26 I. A. 71 (P.C.). 
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of the female holding the intervening 
estate. 

That is enough to dispose of this case. 
But I think the further contention is 
sound that Janki Bai is not shown to 
have claimed more than a limited interest 
in the estate. It is not proved that she 
excluded Manjai at all until she sold the 
field a few months after her husband’s 
death, and she then purported to sell it 
for legal necessity. The terms of the 
sale-deed make it clear that both parties 
dealt with the property as that of a 
Hindu widow who could sell only for 
legal necessity. In that case, the only 
estate which Janaki Bai and her trans¬ 
ferees, the defendants, could acquire by 
prescription would be that of a Hindu 
widow, unless legal necessity were 
proved: SheoLalv. Must. Sheorajia (26), 
following my unreported decision in 
Bamprasad v. Dayaram{ 27)—seepage 37. 
It is found in this case that there was no 
legal necessity. Therefore the defen¬ 
dants’ interest under the sale ended with 
Janki Bai’s death in 1899. Thereafter, 
their possession became directly adverse 
to the reversioner. They cannot tack 
that on to their possession under the 
deed which became a valid transfer, qua 
Janki Bai’s interest, when the estate 
devolved upon her on the re-marriage 
of Manjai in 1897. The present suit is, 
therefore, clearly within time, and, in 
face of the finding that no legal necessity 
for the sale has been proved, Soni’s 
right to succeed, and, therefore, the claim 
of the plaintiffs who are her transferees, 
cannot be resisted. 

An attempt was made before me to 
defeat the suit at the last moment on a 
plea of non-joinder. The learned Counsel 
for the respondents put in a certified 
copy of a registered deed of sale 
purporting to be a reconveyance by the 
plaintiffs, on the 27th March, 1909, of 
the field in dispute, which they had 
bought from her on the 13th January, 
1909. This document is accompanied 
by an affidavit in explanation of the 
failure to raise the plea earlier, and it is 
urged that plaintiffs have now no locus 
standi in the suit. If Soni were now 
joined, it is clear that her claim would 
be time-barred. I decline to allow the 

t_ . . ___ 

(26) A. I. R. (1Q14) Nag. 81 =23 I. C. 719 — 
to N. L. R. 35. 

(27) S. A. No. 365 of 1911. 


plea at this stage. The copy of the deed 
was obtained by the defendants on the 
29th November, 1912. The suit was 
first decided on the 28th February, ign. 
On the 14th September, 1911 it was 
remanded by the lower Appellate Court, 
and a fresh decision was made by the 
first Court on the 24th September, 1912. 
The defendants appealed from that 
decision on the 30th January, 1913. 
They were then in possession of the 
copy of the reconveyance now set up 
But in their memorandum of first appeal, 
they did not raise any plea of non¬ 
joinder : nor was a word said about it at 
the hearing. The plea comes much too 
late now, and must be taken to have 
been waived. If the reconveyance really 
took place, the plaintiffs in this case are 
trustees for Must. Soni. They have sued 
as benamidars , and a suit by a benamidar 
is not, ipso facto, bad. It is difficult to 
understand why plaintiffs should buy in 
January 1909, re-sell in March 1909, and 
then sue under the cancelled assignment 
in May 1909 : but eccentricity of this 
kind in regard to documents and litiga¬ 
tion is a common feature among the 
inhabitants of Berar. At any rate I 
decline to go into the matter at this stage 
of the present case. 

The appeal is allowed : the decree of 
the lower Appellate Court is reversed, 
and the decree of the first Court is 
restored. But as the defendants had 
reasonable grounds, owing to the neglect 
of Manjai and Soni, for asserting their 
rights to defend the suit, I direct that 
each party do bear his own costs in the 
first Court. The defendants must, how¬ 
ever, pay and bear the costs in the two 
Appellate Courts. 

P.N./R.K. 

Appeal allowed. 
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MITTRA, OFFG. A. J. C. 

Ganaji —Defendant—Appellant. 

v. 

Dhansingh — Plaintiff—Respondent. 

Second Appeal No. 88-B of 1913, 
decided on 26th January, 1914, from the 
Decree of Dist. Judge, West Berar, dated 
12th November, 1912. 

Possessory Title—Possession ' is title except 
•gainst owner—Suit on ground of dispossession 
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Non-discontinuance must be proved by 
Plaintiff. 

Possession is a good title against all persons 
except the true owner. [P. 112, C. 1 & 2.] 

In a suit for possession on the ground of 
dispossession, the plaintiff must show that there 
was no discontinuance of possession before the 
defendant’s entry. [P. 112, C. 2.] 

F. W. Dillon —tor Appellant. 

H. S. Gour —for Respondent. 

Judgment. This is suit for posses¬ 
sion of a site in a gadhi which has been 
found to belong to the Government. In 
1899 the plaintiff, the defendant and 
other persons applied for permission to 
build within the gad/ii. The Tahsildar 
permitted the applicants to do so, 
provided they owned the sites. This, it 
is conceded, did not create a title 
binding on the Government. But the 
Government is not a party to the suit 
and, so far as can be made out from the 
record, has not supported the claim of 
either party. The lower Appellate Court 
has found that the plaintiff, in pursuance 
of this permission, built on the site in 
dispute in the famine year, that is, 1900. 
The plaintiff’s case is that he was 
dispossessed by the defendant in 1907. 
The plaintiff had brought a suit under 
S. 9 of the Specific Relief Act, which 
was dismissed. This is admitted, 
though there is no copy of the judgment 
or proceedings filed. The plaintiff has 
now instituted this regular suit and has 
been given a decree for possession by 
the lower Appellate Court on the ground 
of the plaintiff’s prior possession. 

The defendant-appellant’s first conten¬ 
tion is that the plaintiff, having brought 
a suit on his title as owner, should not 
have been given a decree on his prior 
possession, as the defendant had not 
sufficient notice of such a claim being 
advanced. But the plaintiff clearly 
stated that he had obtained the site from 
Government and built a shed thereon 
and was in peaceful possession of it for a 
number of years, when he was dispos¬ 
sessed by the defendant. It is obvious 
that the defendant, who holds a neigh¬ 
bouring plot under the same order of the 
Tahsildar, was in no way misled as to 
the nature of the plaintiff’s claim. 

The second question for decision is 
whether the plaintiff can be given a 
decree for possession on the ground of 
his mere prior possession. It is settled 
law that possession is a good title 


against all persons except the true owner.! 
The authorities in support of this view are 
cited in Nand Ram v. Narbad (1). The 
so-called permission granted by the 
Tahsildar did not create a valid title as 
against the Government, but it does not 
follow that the defendant is at liberty to 
disturb the plaintiff’s possession. As 
against the latter the plaintiff’s prior 
possession was a good title. It is urged 
that the decree of the lower Appellate 
Court is bad, as there is no finding that 
the defendant did not enter into pos¬ 
session peaceably, and in support of this 
argument Counsel sites the following 
passage in the judgment of Batten, A.J.C., 
in Sawanji v. Must. Chinkires (2): 

“ If the party sued entered into possession 
peaceably, tnen his possession is just as good 
as that of the plaintiff.” 

What the iearned Judge meant to lay 
down was that the plaintiff’s possession 
must continue till the entry by the 
defendant, to entitle the plaintiff to re¬ 
cover possession from the latter. In 
other words, there must have been no 
discontinuance of possession before the 
defendant’s entry. The facts of the case 
before me show that this is a case of dis¬ 
possession, and it does not matter whether 
this was forcible or peaceable. 

The last ground is that the plaintiff by 
reason of the dismissal of the suit under 
S. 9 of the Specific Relief Act, is pre¬ 
cluded from recovering on the ground of 
mere previous possession in the absence 
of title. Now the point on which the 
former suit under S. 9 could be res judi¬ 
cata is as to whether the plaintiff was 
dispossessed within six months of that 
suit. Anything else said by the Judge 
as to title or as to possession prior to six 
months will be obiter. The dismissal of 
the former suit is, therefore, not in-, 
consistent with the finding that the plain¬ 
tiff, before he was ousted by the 
defendant, was in juridical possession 
for some time. Reliance is placed on 
the second paragraph of S. 9 of the 
Specific Relief Act which is to the 
following effect : 

44 Nothing in this section shall bar any 
person from suing to establish his title to such 
property and to recover possession.” 

The argument that the plaintiff having 

failed in the former suit can only recover 

^• 

(1) (1889) 2 C-P. L. R.59. 

(2) (1911) 12 I. C. 25 = 5 N. L. R. 33. 
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on his title,i overlooks that peaceful 
possession is good title as against the 
defendant, and the decree in the regular 
suit may be based on such possessory 
title. 

The appeal fails and is dismissed with 
costs. 

P.N./R.K. 

Appeal dismissed. 
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Drake-Brockman, J. G. 

Emperor 

v. 

Dalli — Respondent. 

Criminal Revn. Petn. No. 269 of 1914, 
decided on 12th December, 1914, by 
Dist. Magistrate, Balaghat. 

(a) Criminal P. C. (5 of 1898), S. 125— S. 125 
covers case where order for taking security is 
passed on insufficient grounds. 

The terms of S. 125 are sufficiently wide to 
cover a case where the District Magistrate finds 
that the materials before the Subordinate 
Magistrate were not sufficient to justify an order 
for taking security. [P. 113, C. 2.) 

(b> Criminal P. C. (S of 1898), Ss. 125 and 406 
—Scope. 

S. 406 gives an appeal to the District Magis¬ 
trate from an order to furnish security for good 
behaviour, while S. 125 relates to orders for 
keeping the peace as well as to those from 
which S. 406 allows an appeal. 34 Cal. 1 (F.B.), 
ref. to. | P. 113, C. 1] 

Judgment. —Two persons, who had 
been ordered by the Sub-Divisional 
Magistrate, Balaghat, to execute bonds 
for keeping the place, moved the District 
Magistrate under S. 125, Criminal Proce¬ 
dure Code, to cancel the bonds on the 
ground that they ought not to have been 
required. The District Magistrate con¬ 
sidered the evidence for the prosecution 
too weak to justify the order complained 
of, but held that under the section cited 
he could not direct the cancellation of 
the bonds except on the ground that they 
were no longer necessary. He has, there¬ 
fore, reported the case for the order of 
this Court under S. 438, Criminal Pro¬ 
cedure Code. 

The learned District Magistrate holds 
that S. 406 of the Code would be super¬ 
fluous if S. 125. confers a power of 
cancellation. The former section gives 
an appeal to District Magistrate from an 
order to furnish security for good beha¬ 
viour, while the latter relates to order for 
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keeping the peace ns well as to those 
from which S. 406 allows an appeal. It 
is evident that the decision of the 
lull Bench of the Calcutta High Court 
in Nabuv. Emporor (1) was not brought 
to the District Magistrate’s notice, li 
agree with a view there expressed that' 
the terms of S. 125 are sufficiently wide 1 
to cover a case like the present, where! 
the District Magistrate finds that the! 
materials before the Subordinate Magis-j 
trate were not sufficient to justify an 
order for taking security. The need for 
a right of appeal from orders to give 
security for being of good behaviour is 
doubtless based on the fact that persons 
affected by such an order are often 
unable to give any security and so never 
execute a bond at all. On the other 
hand, persons ordered to execute a bond 
for keeping the peace have generally no 
difficulty in meeting the requirement. 

The case is remitted to the District 
Magistrate for disposal of the applica¬ 
tion made to him under S. 125, Criminal 
Procedure Code. 

P.N./R.K. 

Ordered accordingly. 

(1) 34 Cal. 1 =4 Cr. L. J. 399 (F. B.). 
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Batten, a. J. C 

Sahasram — Plaintiff—Appellant. 

v. 

Sheonath and others— Defendants—Res¬ 
pondents. 

Second Appeal No. 387 of 1913 , decided 
on 26 th April, 19 lt», against the Decree of 
Dist. Judge, Bilaspur, dated 16 th April, 
1913 . F * 

Landlord and Tenant—Trespasser cannot 
set up rights of real tenant against landlord. 

A person who is neither an agent of, nor a 
transferee from a t enant, but is a pure trespasser, 
cannot set up against the landlord the plea of 
non-abandonment of the holding by the tenant. 

IP. 114. C. i!] 

J. C . Ghosh — for Appellant. 

M. R. Bobde — for Respondents. 

Judgment. —In this case the defend¬ 
ants have, since the death of Must . 
Manglawat, both out of Court and in this 
suit, asserted a title adverse to her 
daughter, Must. Bisahin. Out of Court 
they successfully asserted the adverse title 
by getting the Settlement parch a issued in 
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their name. They, therefore, caDnot be 
allowed to succeed on an alternative and 
false plea that they have been holding for 
her, when by their own pleas and conduct 
they have been holding against her. That 
until her marriage she lived with them, 
does not affect the fact that they have in 
fact been bolding adversely to her. They 
have no title and are pure trespassers, since 
the transfer, which as another alternative 
they pleaded, has not been proved. The 
case they are really now setting up is that 
they are her agents, though throughout they 
have acted against her and not for her. It 
is argued that the landlord cannot eject even 
a pure trespasser, unless he proves that the 
tenant has abandoned the holding or that 
the tenancy has otherwise come to an end. 
Reliance is placed on the remarks in 
Thamman Singh v. Manjoo ( 1 ). but that 
as well as the case of Kabil Sardar v. 
Chunder Nath Nag Ghowdhry ( 2 ) therein 
quoted, and all the cases in which similar 
remarks have been made, was the case of a 
transfer by the tenant. Not a single case 
has been shown me where a pure trespasser, 
not a transferee, authorized or unauthoriz¬ 
ed, from the tenant, has been allowed to set 
up against the landlord the rights of the 
real tenant. Even if such a plea could be 
taken, the defendants have themselves in 
this case asserted and proved as between 
themselves and the landlord the abandon¬ 
ment of the holding by the tenant, by 
proving the issue of a Settlement parcha in 
their own name. The real tenant is not a 
party to this suit and may be left to look 
after her own interests. The defendants, 
having succeeded in proving as against the 
landlord the abandonment by the tenant, 
cannot be allowed to succeed on the mere 
supposition that they represent a tenant 
whose rights are still subsisting. The 
decrees of the lower Courts will be set aside 
and the plaintiff will be granted a decree 
for possession as prayed for, with costs in 
all Courts. 

P.N./R.K. 

Decree set aside. 


(1) (1898) 11 C. P. L. R. 22. 

(2) (1893) 20 Cal. 390. 
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Batten, A. J. C, 

Thakurdas —Defendant—Appellant. 

v. 

Sobhachand and others — Plaintiffs— 
Respondents. 

Appeal No. 508 of 1914 , decided on 
29 th October, 1915 , against the Appellate 
Decree of Dist. Judge, Hoshangabad, dated 
20 th April, 1914 . 

Transfer of Property Act (4 of 1882), S. 54— 
Vendee in possession as lessee. 

There can be a valid sale by delivery of 
possession within the meaning of S. 54 even if 
the vendee is already in possession of the lands 
sold as a lessee, provided that the vendor by 
appropriate declarations or acts converts the 
possession of the vendee as lessee into one as 
purchaser. A. I. R. (1915) Mad. 573, foil. ; 34 
Cal. 207, diss. from ; 8 C. P. L. R. 1; 12 C. P. 
L. R. 154 and 13 Mad. 324, ref. to. 

[P. 115, C. 2 & P. 116, C. 1.] 

S. Ramdas —for Appellant. 

Judgment. —The plaintiffs sued for 
possession of the absolute occupancy fields 
in suit on the following grounds. They 
had leased the fields to the defendant for 
nine years by a written lease in June 
191 ) 4 , but, as the consideration for the 
lease was not paid, the lease-deed was 
not registered. They had not sued during 
the lease period in spite of the deed being 
void, but now that the lease period was 
over they brought this suit, which was 
instituted on the 27 th June, 1913 . The 
defendant produced the deed of transfer 
which was not a deed of lease, but an 
unregistered deed of sale for a consider¬ 
ation of Rs. 65 . The plaintiffs thereupon 
pleaded that the defendant had fraudulently 
represented that the deed was one of lease. 
The following is a portion of the defendant’s 
written statement: 

“ The plaintiffs orally sold the land in dispute 
to the defendant in consideration of Rs 65 paid 
in cash accompained with delivery of possession 
on 12th June, 1904. They also executed a sale- 
deed on the same date, which is herewith filed.” 

Issues were framed as to whether there 
had been misrepresentation as to the nature 
of the deed, and whether the consideration 
had been paid, and it was found that the 
plaintiffs knew the deed was a sale-deed and 
had been paid the consideration. 

The following was the third issue :— 

“ Whether plaintiffs orally sold the land for 
Rs. 65 as alleged : was the sale completed by 
delivery of possession ?” 
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The learned Munsif, following Must. 
Mupa v. Bxsambar ( 1 ) and Bansi v. 
Pandoba ( 2 ), held that the existence of the 
unregistered deed of sale was not a bar to 
the vendee proving that the sale was effect¬ 
ed by payment of consideration and deli¬ 
very of the property. 

It is an admitted fact that the defendant 
was in possession of the fields in suit as a 
sub-tenant under the plaintiffs for a year 
prior to the sale. He has explicitly stated 
that he had not given up possession at the 
date of the sale. On the other hand, he 
has alleged that at the time of the sale the 
plaintiffs told him he should remain in 
possession as purchaser, and there is evid¬ 
ence that there was a formal re-delivery of 
the land to the defendant as purchaser, 
and that since that date the malguzar has 
realized the rent from the defendant. 
Neither of the lower Courts has recorded a 
distinct finding as to whether they accept 
this evidence, though the learned Munsif 
observes : 

“ What has actually happened in this case is 
that defendant’s possession was merely continu¬ 
ed, although afterwards defendant’s possession 
might be said to have been one of a vendee.” 

Both the lower Courts have decided that 
there was no valid sale to the defendant, 
because there could be no delivery of the 
fields to the defendant, who was already in 
possession, within the meaning of para¬ 
graph 3 of S. 52 of the Transfer of Property 
Act. 

In taking this view of the law the 
Courts have followed the ruling of the Cal¬ 
cutta High Court in Sibendrapada Sanerjee 
v. Secretary of State ( 3 ), where it was held 
that though, when a vendee obtains pos¬ 
session on the date of sale and remains in 
possession thereafter, it is reasonable to 
presume that the possession had been given 
with the assent, express or implied, of the 
vendor, that principle has no application 
where the intended transferee had been in 
occupation from before the date of the 
transfer, A careful examination of the 
case shows that there was no suggestion 
that there had been any attempt at delivery 
on the date of the alleged sale, and it 
appears to me that the remarks of the 
learned Judges do not go so far as to 6ay 
that there can never be a delivery of pos¬ 
session to a person already in possession, 
and that what was decided was that there 
can be no presumption of delivery from the 

■ (i) (1895) 8 C. P. L. R. 1. 

WO 890 )**C. P. L. R. 154. 

< 3 /( 1907)34 Cal. 207 . 


mere fact that possession has remained 
with the alleged vendee, in the absence of 
evidence of a fresh delivery. In Kannan 
v. Krishnan ( 4 ) it was held that when a 
person was already in possession under a 
kanom , the Malabar form of mortgage, 
such possession together with an agreement 
to sell was equivalent to a delivery of 
possession under the oral agreement to sell, 
within the meaning of S. 48 of the Kegis- 
tration Act. This ruling was followed by 
me in Madhodas v. Sheopratap ( 5 ). 

In Muthukaruppan Samban v. Muthu 
Samban (6), the learned Judges constru¬ 
ed the Calcutta case cited above as 
meaning that there can never be a valid 
sale by delivery of possession if the vendee 
is already in possession at the time of the 
oral sale. They discuss the subject as 
follows :— 

“ We are unable to see why an oral sale 
with a request by the vendor to the vendee 
to remain in possession in the capacity of vendee 
and with absolute rights should not be suffi¬ 
cient to pass title without recourse to the ex¬ 
pedient of the vendee quitting the property one 
moment and entering upon it at another. An 
arrangement by which the legal nature and 
character of the previous possession is put an 
end to and subsequent possession treated as 
one by the vendee with absolute title is, in our 
opinion, sufficient to satisfy the requirements of 
S. 54 of the Transfer of Property Act.” 

After referring to Kannan v. Krish¬ 
nan ( 4 ) cited above, the learned Judges go 
on to say : - 

So far as delivery of possession is con¬ 
cerned, there seems to be no difference 
between the provisions of S. 48 of the 
Registration AcC and those of S. 54 of the 
Transfer of Property Act. . . . Unless 

there is something in S. 54 of the Transfer 
of Property Act which compels us to do so, 
there is no reason for putting on this section 
a construction which would in effect require 
sales of properties below Rs. 100 to be only 
by registered instruments in the numerous 
classes of cases where the vendee is 
already in possession as tenant or mortgagee. 
With due deference to the learned Judges 
who decided Sibendrapada Banerjee v. 
Secretary of State ( 3 ), we are unable to 
accept that case as a correct exposition of 
the provisions of S. 54 of the Transfer of 
Property Act. The conclusion we have 
come to is that, if there was an oral sale 
of the properties , the fact that the vendee 
was already in possession would not render 

(4) (1890) 13 Mad. 324. 

(5) Second Appeal No. 400 of 1907. 

(6) A. I. R. (1915) Mad. 573 = 25 1 . C. 772. 
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the sale invalid if the vendor had by appro¬ 
priate declarations or acts converted the 
possession of the vendee as mortgagee into 
one as purchaser. The difficulty in the 
present case, however, arises from the fact 
that no oral sale has been pleaded ; on the 
contrary the case for the defendants has 
been that there was an unregistered docu¬ 
ment evidencing the sale which was accom¬ 
panied by delivery of possession. No issue 
was raised as to any oral sale having pre¬ 
ceded Exhibit II, but issues 1 and 2 
are framed on the footing that the 
defendants’ title is based on a deed of 
sale coupled with delivery of possession. 
Under these circumstances we do not 
think that it is open to the appellants 
to set up an oral sale as to which there was 
no issue or any evidence.” 

In whatever sense the words ‘oral sale’ 
were used in that case, there is in this case 
no such difficulty as was felt by the learned 
Judges ; for an oral sale has been distinctly 
pleaded and an issue has been framed 
regarding it. 

Whether or not there is a real conflict 
between the Calcutta and Madras views, I 
am convinced that the words I have itali¬ 
cized in the Madras judgment constitute a 
correct exposition of the law. The learned 
District Judge has, in my opinion, wrongly 
held that in no circumstances can there be 
such a delivery of possession as is contem¬ 
plated in S. 54 of the Transfer of Property 
Act when the vendee is already in posses¬ 
sion. 

I, therefore, remand the appeal for re¬ 
trial, and it must be determined whether or 
not there was an ‘oral sale’ accompanied or 
followed by such declarations or acts as 
would convert the position of the defendant 
as tenant into one as purchaser. A refund 
certificate will issue as regards the Court- 
fee paid in appeal, other costs will be costs 
in the suit. 

P.N./R.K. 

Case remanded. 
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Hallifax, A. J. C. and Mittra, 
Offg. A. J. C. 

Shriram and others —Plaintiffs—Appel 


Chunni Lal — Defendant—Respondent. 


Misc. Appeal No. 7 -B of 1913 , decided 
on 6th December, 1913 , against the Order 
of Sub-Judge, Khamgaon, dated 16 th Sep¬ 
tember, 1912 . 

Partnership—Suit—Court can pass decree for 
amount exceeding its pecuniary valuation if 
found due—Court cannot order amendment of 
valuation according to amount found due after 
preliminary decree — Order for amendment 
complied with—Course of appeal is to be deter¬ 
mined by amended valuation. 

In a partnership suit the fact that the amount 
found due exceeds the pecuniary jurisdiction of 
the Court does not prevent it from passing a 
decree for the full amount. [P. 117, C. 2.] 

After a preliminary decree under S. 215 of the 
Civil Procedure Code, 1882, and an appellate 
decree confirming it has been passed, the plaint 
as such may well be regarded as merged in the 
decree, and the Courtis incompetent to order 
amendment of the valuation of the plaint in 
accordance with its finding as to the amount due 
and then to return the plaint for presentation to 
the Court having jurisdiction over the suit thus 
valued. [P. 117, C. 2.] 

If the order for amendment is complied with 
by the plaintiff, the course of appeal will be 
determined by the valuation of the amended 
plaint. (P. 117, C. x.] 

F. W. Dillon - for Appellants. 

H. S. Gour —for Respondent. 

Judgment. —This is an appeal against an 
order returning a plaint for presentation 
to the proper Court. The suit was filed on 
the 3 rd September, 1902 in the Court of 
the Civil Judge, Akola. A preliminary 
decree under S. 215 of the Civil Procedure 
Code was passed on the 10 th February, 
1903 by Mr. Dandekar, Civil Judge, Akola, 
declaring the partnership dissolved from the 
3 rd September, 1903 and directing accounts 
to be taken. The suit was valued at rupees 
five thousand. Against this preliminary 
decree, an appeal was filed (being Civil 
Appeal No. 66 of 1903 ) in the Court of the 
Judicial Commissioner, Hyderabad Assigned 
Districts. The Appellate Court modified in 
some minor points the directions of the 
first Court regarding the sale of the partner¬ 
ship property, namely, a ginning factory. 
On the 7 th September, 1905 the case was 
transferred to the Court of the Subordinate 
Judge, Khamgaon, who had jurisdiction, 
under the Berar Civil Courts Act, to try the 
suit as it was valued (as we have already 
mentioned) at rupees five thousand. On 
the 12 th November, 1911 the Subordinate 
Judge recorded his findings on certain issues. 
Against these findings an appeal was filed 
to the Court of the District Judge, beiDg 
the Civil Appeal No. 7 of 1911 the then 
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District Judge dismissed the appeal on the 
.ground that there was no final decree 
passed up to that time. Aocounts were 
taken and on the 16 th September, 1912 the 
Subordinate Judge found that Rs. 11 , 926 - 9-3 
were due to the plaintiffs. On this day 
the Subordinate Judge ordered the plaintiffs 
to amend the plaint, and the plaint was 
accordingly amended and the amount 
claimed in the plaint was shown to be 
Rs. 11 , 926 - 9-3 instead, of rupees five 
thousand. The Subordinate Judge then 
returned the plaint for presentation to the 
proper Court. Against this order, an appeal 
was filed before the District Judge. The 
.District Judge was of opinion that the 
memorandum of appeal should have been 
presented to this Court and he accordingly 
returned it for presentation here. The 
plaintiffs have presented the memorandum 
of appeal, in obedience to the order of the 
District Judge, to this Court. 

The first question for determination is 
whether the appeal against the order of 
-the Subordinate Judge, dated the 16 th 
September, 1912 , lies to this Court, or to the 
District Court. There is no doubt that if 
|the plaintiffs’ Pleader had not amended the 
|Plaint as ordered by the Subordinate Judge, 
the proper appellate forum would have been 
the District Court, on the principle laid 
down in Olpherts v. Arjundas (1). But 
there, rightly or wrongly, the plaintiffs’ 
Pleader amended the plaint, as directed by 
the Subordinate Judge, and on the face of 
the plaint so amended the appeal must lie 
to this Court, inasmuch as the claim is now 
apparently one for more than five thousand 
rupees. 

The next question for decision is whether 
the order of the Subordinate Judge, dated 
-the 16 th September, 1912 , is a correct 
•order. At the time when he passed the 
order, the ruling of this Court, already 
•referred to, in Olpherts v. Arjundas ( 1 ), 
-had not been given. It scarcely admits of 
any doubt that the suit, if it had been 
'instituted in the Subordinate Judge’s Court 
with the valuation originally put in the 
plaint, would have been within his compe¬ 
tence to try. It could be and was duly 
•transferred to his file in 1905 . In our 
opinion, there would be no difference in 
point of law as to the Subordinate Judge’s 
jurisdiction to try the suit, whether it was 
•duly instituted in his Court or was duly 

(i) A.I.R. (1914) Cal. 686-22 I. C. 928=0 
"S*. L. R. 112. . y 


transferred to his Court, at a time when the 
amount due on the accounts was yet unas¬ 
certained. He was certainly competent to 
go on with the trial of the suit. Would 1 
the fact that he afterwards found that the 
amount due exceeded the pecuniary juris-! 
diction of his Court, prevent him fromi 
passing a decree for the full amount? We: 
think not. We need not discuss this: 
further, as the case of Olpherts v. Arjun¬ 
das (l) seems to be conclusive on the 
point. 

There remains for us to consider whether 
the amendment of the plaint ordered by the 
Subordinate Judge was ultra vires or not. 
We have already pointed out that there was 
in this case a preliminary decree under 
S. 215 of the Civil Procedure Code and an 
appellate decree confirming, and in some 
minor points modifying it. The plaint as 
such may well be regarded as merged in the 
decree. There remained nothing for the Trial 
Court but to carry out the directions given 
in that decree, as modified by the appellate 
decree. We think it was not under these 
circumstances competent to the Subordinate 
Judge to order an amendment of the plaint 
and a re trial, ignoring his predecessor’s 
decree as well as the decree of the 
Judicial Commissioner, Hyderabad Assigned 
Districts. 

The result is that the appeal succeeds. 

The orders of the Subordinate Judge 
ordering amendment of the plaint and 
returning the plaint for presentation to the 
proper Court are set aside and the Subordi¬ 
nate Judge is directed to dispose of the case 
according to law. The attention of the 
lower Court is drawn to the provisions of 
S. II of the Court Fees Act. The costs of 
the appeal will follow the result. We fix 
rupees fifty as legal practitioner’s fee. 

P.N./R.K. 

Appeal allowed. 
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Batten, A. J. C. 

Kashibai — Plaintiff—Appellant. 

v. 

Kannoo and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 693 of 1915 , decided 
on 26 th January, 1915 , against the Decree 
of Diet. Judge, Betul, dated 18 th August, 
1913 . 
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# Limitation Act (9 of 1908), S. 12 (2)—Exclu¬ 
sion of time requisite for obtaining copies. 

The judgment of the first Court was deliver¬ 
ed on the 15th May, and the decree was signed 
late on that day. The Courts were closed, 
except for copying purposes, from the 16th May 
to the 15th June, inclusive. The defendant 
applied for copy on the 16th June, received it 
on the 18th, and filed the appeal to the District 
Judge on the 19th idem ; [P. 118, C. 1.] 

Held, that the appeal was within time. 28 
Mad. 452 dist. 

V. B. Pandit —for Appellant. 

M. B. Dadabhoy —for Respondents. 

Judgment. —On the merits the appel¬ 
lant has no case in second appeal. She 
is admittedly the daughter of Must. Kega 
and Raghoba. Must. Kega was the widow 
of Dhondu, the absolute occupancy tenant 
of the field in suit. The District Judge has 
held that Must. Kega was not married to 
Raghoba. She, therefore, held the field as 
a Hindu widow and not adversely to the 
reversioners, the respondents-defendants. 

But it is urged that the appeal to th e 
District Judge was time-barred. The facts 
are that the judgment of the first Court 
was delivered on the 15 th May, and the 
decree was signed late on that day. The 
Courts were closed, except for copying pur¬ 
poses, from the 16 th May to the 15 th June 
inclusive. The defendants applied for copy 
on the 16 th June, the day the Court opened 
they received the copy of decree on the 
18 th and filed their appeal on the 19 th. 
The appeal would have been in time if 
presented on the 16 th June, according to 
S. 4 of the Limitation Act, 1908 , without 
any deduotion made for the time occupied 
in obtaining copies under S. 12 ( 2 ). The 
right of appeal thus subsisted on the day 
on which application for copy was made, 
and as the day on which the copy was 
granted was rightly excluded, vide Maha¬ 
rajah Beer Chunder Joobraj v. Mohammad 
Asgur ( 1 ), the appeal was in time, accord¬ 
ing to Tukaram v. Pandurang ( 2 ) and 
Pandharinath v. Shankar ( 3 ). The case 
of Venkata Bow v. Venkatachella Chetty ( 4 ) 
is to be distinguished, as in that case the 
judgment was not delivered on the last day 
before the vacation. It makes no difference 
that in this case the appeal was presented 
on the day after the day on which copy 


(1) (1864) W. R. i 45 . 

(2) (1901) 25 Bom. 584. 

( 3 ) (1901) 25 Bom. 586. 

(4) (i 9 ° 5 ) 28 Mad. 452. 


was granted, since that day was properly 
excluded. Moreover, the Madras case is in 
conflict with the Bombay cases, and also 
with Siyadat-un-nissa v. Muhammad • 
Mahmud ( 5 ). 

The appeal to the District Judge was in 
time. This appeal is dismissed with 
costs. 

P.N./R.K. 

Appeal dismissed _ 

(5) (1897) 19 All. 342. 
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Batten, A. J. C. 

Bameshwar —Defendant—Appellant. : 

v. i 

Bhangilal —Plaintiff—Respondent. 

Appeal No. 734 of 1913 , decided on 
16 th June, 1915 , against the Appellate' 
Decree of Divnl. Judge, Chhattisgarh Divn., 
dated 20 th October, 1913 . 

(a) Hindu Law—Joint family—Suit by father 
and one of his three adult sons for recovery of 
debt—Agreement by father to be bound by oath, 
does not bind sons. 

A Hindu father with one of his three adult 
sons sued to recover debts due to the joint 
family, and on trial agreed to be bound by the 
oath of the defendant. The son, however, did. 
not and withdrew from the suit with permission 
to bring a fiesh suit. The suit, as brought by 
the father, was dismissed. Subsequently the 
son with his other brothers sued for the three- 
fourths share of the debts: . 

Held, that as the suit by the father was not 
one as by the manager of the family the agree¬ 
ment by him did not bind the sons and that they 
were entitled, on proof, to a decree of their 
share of the family debt. [P. 119, C. 2.] 

(b) Hindu Law—Joint family—Father suing; 
or sued—Agreement by him to be bound by 
oath is binding on sons in absence of fraud or- 
collusion. 

Oilier dicta .—Where a Hindu father, a member 
of a joint family, sues or is sued alone, the 
presumption is that he sues or is sued in his- 
representative capacity. An agreement by him, 
therefore, to be bound by an oath of the oppo¬ 
site party is binding on his joint sons who are- 
not parties to the suit even if they are adults,, 
in the absence of fraud or collusion on the part 
of the father. A. I. R. (1914) P. C. 136; 33 All- 
272 (P.C.); 5 N. L. R. 181 ; 12 Mad. 483 and. 
27 Cal. 229, foil. [P. 119, C. 1.] 

H. S. Gour —for Appellant. 

S. K. Bose —for Respondent. 

Judgment. —I have not the slightest* 
doubt that if the former suit had been 
brought by the father Chudaman alone, his- 
sons, the present plaintiffs, would have- 
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been bound by bis having allowed judg¬ 
ment to be given against him on the 
taking of an oath by the defendant. Suoh 
a method of deciding a suit is allowed 
by law, and it cannot be said that the 
father, in stating the willingness to be 
bound by the oath of the defendant, was 
not aoting bona fide, or that, if he had been 
suing alone as representative of the family, 
his method of conducting the suit was not 
in the interests of the family and not with¬ 
in the scope of his authority. The result 
of a current of decisions is that when a 
Hindu father, a member of a joint family, 
sues or is sued, it is to be presumed that he 
sued or was sued in his representative 
capacity. It is sufficient to refer to the 
remarks of their Lordships of the Privy 
Council in Sheo Shankar Ram v. Jaddo 
Kunwar ( 1 ) and in Kishan Parshad v. 
Har Narain Singh (2) and of Bose, A.J.C., 
in Moti v. Kanhya ( 3 ). In Chengal Reddi 
v. Venkata Reddi ( 4 ) and Sheo Nath Saran 
v. Sukh Lai Singh ( 5 ), it was held that a 
minor party to a suit is bound by the 
consent of his guardian and father to be 
bound by the oath of the opposite party. I 
would hold that such consent by a Hindu 
father would, for the reasons stated above, 
be binding on his joint sons who were not 
parties to the suit, even if they were adult, 
and the sons would be precluded from 
further litigation on the same cause of 
action, unless they proved fraud or collu¬ 
sion on the part of their father. 

But in the present case the father was 
not the sole plaintiff, and there is not, in 
the circumstances of the case, any presump¬ 
tion that he was suing as manager on 
behalf of the family. The joint family 
consisted of the father and three adult sons, 
but the first suit was brought by the father 
and one son only, namely, Bhangi. It was 
clearly proper that the suit should be 
brought either by the manager representing 
the joint family, or by all the members of the 
joint family. When the suit came for trial, 
the father was willing to be bound by the 
oath of the defendant but the son Bhangi 
was not. Bhangi applied for permission to 
withdraw the suit with permission to bring 
a fresh suit, on the ground that all the 


(1) A. I. R. (1914) P. C, 136-24 I. c. S04 = 
36 All. 383 (P.C.). 

(2) (1911) 33 All. 272-9 I. C. 739-38 I. A. 
45 (PC.). 

(3) (1909) 5 N. L. R. 181-4 I. C. 797. 
ttiU) U889) 12 Mad. 483. 

W *7 Cal. 229. , 


proper parties had not been joined, and as 
the defendant offered no objection, the 
permission was granted under 0 . 23 , 
R. 1 (2) of the 1st Schedule of the Civil 
Procedure Code. The suit as brought by 
the father was dismissed. Bhangi has now 
brought a fresh suit on the same cause of 
action, and his two brothers have joined 
with him as plaintiffs. It appears to me 
that the parties are in exactly the same 
position as if all the four members of the 
family had brought one suit together and 
the father consented to be bound by the 
oath of the defendant, while the sons did 
not. The suit to the extent of the father’s 
claim has been dismissed, but as regards 
the claim of the three sons, it has been 
decided on the merits, and they have been 
given a decree for their three-quarters share 
in the total claim. Under the Mitakshara Law 
as interpreted in these provinces, a member 
of a joint family can alienate his share with¬ 
out the consent of the other members. 
Here the four members have sued, and one 
of them has given up his claim to a decree. 
I fail to see how this action on his part can 
adversely affect his co-plaintiffs. Though 
the father may be the manager, yet in this 
suit he was not sumg as such for all the 
adult members of the family were suing 
jointly. I am of opinion that the decree of 
the learned Divisional Judge is correct, and 
I dismiss the appeal with costs. 

P.N./R.K. 

Appeal dismissed. 
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Stanyon, a. J. C. 

Narain and another —Plaintiffs—Ap¬ 
pellants. 

v. 

Behari and others —Defendants — Res¬ 
pondents. 

Second Appeal No. 665 of 1914, 
decided on 23rd April, 1915, against the 
Decree of Dist. Judge, Saugor, dated 
22nd July, 1914. 

Landlord and Tenant— Abadi —Whole abadi 
site belongs to landlord—Resident dwelling 
thereon is licensee protected by wajib-ul-an — 
Occupant ceasing to use site for dwelling is liable 
to ejectment at will of landlord—Transfer of 
house—Landlord may claim that transferee 
shall vacate taking away materials. 

In the Central Provinces the whole of the 
abadi site belongs to the landlord, and, pritna 
facie, every tenant or village resident dwelling 
thereon and growing crops in the bari attached 
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to his house is a licensee, protected in his 
occupation by the terms of the wajib-ul-arz. 

[P. 120, C. 2.] 

Where the house in the occupation of one 
tenant passes by sale to another person, the 
landlord may claim that, the license to occupy 
the site being non-transferable, the vendee 
shall vacate, taking away the house materials, 
but where the vendee is also a tenant or a 
regular resident of the village, the landlord may 
allow the transfer of occupation expressly or 
impliedly by raising no objection. (I\ 120, C. 2.] 

A transferee of a house standing on an abadi 
site whose occupancy of the site is not objected 
to by the landlord, must be presumed to have 
been permitted to occupy it on the same terms 
as his transferor, namely, as the licensee of the 
landlord, subject to the village wajib ul-arz. 

|P. 121, C. x.J 

Where such an occupant ceases to use such 
site for the purposes of a dwelling house, he 
loses the protection of the -uajib-ularz and 
becomes a bare licensee liable to ejectment at 
the will of the landlord, unless he expressly sets 
up and earns by lapse of time, a prescriptive 
title to occupy the land. [P. 121, C. 1.) 

H. S. Gour — for Appellants. 

G. L. Subhedar — for Respondents. 

Judgment. - This appeal and second 
Appeal No. 666 of 1914 arise out of suits 
by the same malguzar for different abadi 
sites in the same village against different 
defendants. The plaintiffs’ case is that 
the defendants in each case, having pur¬ 
chased the house belonging to a tenant 
who had given up his holding, gradually 
allowed the building to fall into ruin and 
have now diverted the site into a plot for 
the cultivation of tobacco and maize. The 
plaintiffs are non-resident landlords and 
they assert that they only became aware 
of this diversion of the site in 1911. 
They sue to eject the defendants. The 
Courts below have concurred in dismiss¬ 
ing both suits, and they have done so on 
the following grounds :— 

(1) that in each case the tenant, who 
occupied the site with his dwelling house, 
sold the house more than 12 years before 
the suit; 

(2) that under the terms of the wajib¬ 
ul-arz such sale conveyed to the purcha¬ 
sers only a right to carry away the mate¬ 
rials of the house and gave them no right 
to occupy the site ; 

(3) that the sale gave the landlords a 
right of re-entry on the site ; 

(4) that the landlords did not in fact 
re-enter, and the purchasers continued to 
occupy the site ; 

(5) that this occupation by the pur¬ 
chaser was adverse to the landlords, 
whose title in the site or at any rate whose 


right to re-enter the same, has been 
extinguished by prescription. ■ 1 

The plaintiffs have, therefore appealed 
to this Court, and I have no doubt what¬ 
ever that the appeals are well laid. This 
judgment will govern the disposal of both 
of them. Such decisions afford proof of 
the wisdom of the Legislature in enacting 
that suits between landlords and tenants 
as such shall be tried by officers trained 
in Revenue Law. I do not think that 
any Revenue Officer, familar with the 
circumstances of village life and the 
principles underlying the revenue system 
in the Central Provinces, would have 
delivered a judgment so inconsistent 
with those circumstances and so foreign 
to that system as has been given in each 
of these two cases upon a misapplication 
of a rule of Civil Law. 

In the first place, it has not been 
ascertained whether or not the defend¬ 
ants are agricultural tenants possessed of 
holdings in the village. It is not known 
whether they purchased the dwellings of 
the former tenants simultaneously with a 
purchase of their holdings. The whole 
of the abadi site belongs to the landlord, 
and prima facie every tenant or village 
resident dwelling thereon and growing 
crops in the bari attached to his house is 
a licensee, protected in his occupation 
by the terms of the wajib-ul-arz. Where 
the house in the occupation of one tenant 
passes by sale to another person, the 
landlord may claim that, the license to 
occupy the site being not-transferable, 
the vendee shall vacate, taking away the 
house materials. But where the vendee 
is also a tenant or a regular resident of 
the village, the landlord may allow the 
transfer of occupation expressly or impli¬ 
edly by raising no objection. That is a 
course which landlords constantly take: 
but it would undermine the whole scheme 
of village life to hold that in the absence 
of any express agreement, the transferee 
of the license becomes an adverse holder, 
who will extinguish the landlord’s title in 
12 years if allowed to hold on unques¬ 
tioned. That is a preposterous proposi¬ 
tion. It is neither Revenue Law nor 
Civil Law. It is a misapprehension of * 
the law of prescription. When A buys a 
house and site from B, he takes only 
what B has to transfer, and no more. If 
he claims to earn a higher right by pres¬ 
cription, he must make an overt assertion 
of that right to the knowledge of the 
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person against whom prescription is to 
operate. A tenant in a Central Provinces 
village is ordinarily the owner of the 
house in which he lives and a licensee of 
the site on which the house is built. 
Every such site is only partly built over, 
while the remainder of the plot is used for 
•certain subsidiary purposes customary 
as a part of the village life. Some 
land in front of and sometimes also 
•on one or both sides of the dwelling 
house, is used as a yard ( angan ) and a 
plot at the back, called a bari, is used 
as a kitchen garden or for growing small 
crops of certain kinds, among which 
tobacco and maize are very common. All 
this occupation is under licenses protect¬ 
ed by the wajib-ul-arz. When, therefore, 
a, tenant sells his house and ban, the 
landlord may object to the transfer of 
the license to occupy. But he is not 
bound to do so, and in a large majority 
of cases, especially where the transferee 
is himself one of the villagers, he allows 
the transfer to stand. In such a case, 
the vendee gets all that the vendor had, 
namely, a dwelling house coupled with a 
license to occupy the site on which it 
.stands, according to village custom. 
Unless he expressly sets up an adverse 
title, e.g., by claiming to be the owner of 
the land, he continues to occupy with the 
permission of the landlord. Even when 
the house tumbles down he may, if the 
landlord does not object, continue to grow 
the usual crops on the bari. By doing so, 
he does not publish any possession 
adverse to the landlord. There is this 
difference only, that while he uses the 
site for its primary purpose, namely, that 
of dwelling in a house standing thereon, 
the wajib-ul-arz will protect him from 
disturbance : when the house, disappears 
and its appurtenant bari cultivation alone 
remains, the license to occupy becomes 
terminable at the will of the landlord. It 
may happen that a dwelling house may 
tumble down owing to heavy rain or an 
earthquake or the like, and it may take 
some years to re-build owing to lack of 
funds or other cause. The license to 
occupy would be preserved in such a case 
and the tenant would cultivate his bari, 
A reasonable landlord will not seek re¬ 
entry merely because for the time being a 
house has become unfit for habitation. 

4 - * 

It is only where, as in the cases now 
before me, the conduct of the occupant 
indicates with certainty a desire to perma¬ 


nently transform the building site and 
compound into an agricultural field that 
the landlord is justified in putting an end 
to his license. If the judgments of the 
Courts below were to prevail, we should 
soon have the abadi of every village dotted 
about with petty proprietors or rent-free 
tenants in perpetuity, and the whole 
system of settlement and revenue now in 
vogue, would be dislocated by the 
vagaries of the Civil Courts. If that was 
a result which flowed out of the law as 
it stands, it could not be avoided : but it 
is not. There is a good deal of confusion 
and technicality in the application of the 
lex prazscriptionis by our subordinate 
Courts, and the cases now before me are 
an example. But the Courts below have 
overlooked the elementary rules that, in 
the absence of anything to the contrary, 
a vendee succeeds to the right, title and 
interest of his vendor, and that where 
he succeeds to a permissive occupation, 
he must openly assert an adverse title if 
he wishes to earn it by prescription. 

As a general rule then, the transferee 
of a house standing on an abadi site 
whose occupancy of the site is not 
objected to by the landlord, must be 
presumed to have been permitted to 
occupy it on the same terms as his 
transferor, namely, as the licensee of the 
landlord subject to the village wazib-ul- 
arz. Where such an occupant ceases to 
use such site for the purposes of a 
dwelling house, he loses the protection of| 
the wazib-ul-arz and becomes a bare! 
licensee liable to ejectment at the will of 
the landlord, unless he expressly sets up! 
and earns by lapse of time a prescriptive 
title to occupy the land. Whether by 
such prescription he would become a 
proprietor or a tenant would depend on 
the circumstances of the case. It is not 
a question which arises here. 

The above remarks apply only to land 
strictly included in the abadi area of the 
village. They have no application to 
fields on the outskirts of the village habi¬ 
tations, which may temporarily have been 
used as building sites and have subse¬ 
quently been cleared and again brought 
under cultivation. In such a case a 
transferee of a dwelling house and 
premises, if he was allowed to pull down 
the buildings and cultivate the field for 
a year or two without objection by the 
landlord, might claim to be an ordinary 
tenant. But no such case has been 
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pleaded here. Tenancies cannot be allow¬ 
ed to grow up amid village habitations. 
The defendants have set up prescriptive 
titles to purely abadi sites, and no such 
titles have been established. Both appeals 
must be allowed and the plaintiffs’ 
claims decreed. But as the plaintiffs 
have displayed considerable laches in 
both cases and given the defendants 
some reason to think that they are 
entitled to continue to occupancy of the 
sites, I will not allow them their costs. 

For the above reasons, this appeal is 
allowed. The decrees of the Courts 
below are reversed, and the plaintiffs will 
be given a decree requiring the defend¬ 
ants to vacate the plaint land as soon as 
any crop or crops now standing thereon 
sown by the defendants has or have been 
reaped. Each party will bear his own 
costs throughout. 

P.N./R.K. 

Appeal allowed. 
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Batten, a. J. C. 

Gopal Das —Defendant—Appellant. 

v. 

Ramusa —Plaintiff—Respondent. 

Second Appeal No. 345 of 1913, decid¬ 
ed on 6th April, 1915, against the 
Decree of Divnl. Judge, Nagpur, dated 
20th March, 1913. 

C. P. Tenancy Act (11 of 1898), S. 88—Eject¬ 
ment of tenant on legal grounds is binding on 
sub-tenant—His only cause of action is as 
representative of tenant within Civil P. C. 
(1908), S. 47. 

The method by which a tenant gets compen¬ 
sation for crops raised by him and reaped by the 
landlord is laid down in S. 88, which is plainly a 
section, when the ejectment is on a decree for 
arrears of rent, in relation to the execution of 
decrees transferred to a Revenue Officer. 

An ejectment of a tenant on legal grounds is 
binding on a sub-tenant, and the sub-tenant is 
not entitled to any remedy not open to the 
tenant. His only valid cause of action is as 
representative of the tenant within the meaning 
of S. 47, Civil Procedure Code. [P. 123, C. 2.] 

P. S. Kotwal —for Appellant. 

Judgment. —The circumstances out 
of which the suit and appeal arise are as 
follows. 

Babusa Teli sub-leased his ordinary 
holding to the plaintiff by a registered deed 
of lease for the year 1910-11. The defen¬ 
dant is the malguzar. The defendant 


had a decree for arrears of rent against 
Babusa, and in execution of that decree 
ejected Babusa (and the plaintiff) on the 
nth October, 1910. Babusa was restored 
to possession in May, 1911, but in the 
meantime the defendant malguzar had 
removed the crops raised by the plain¬ 
tiff sub-tenant. The plaintiff sued the 
malguzar for the value of the crops so 
reaped, and got a decree for Rs. 550, 
which sum represented the value of the 
crops less the expenses incurred by the 
defendant in harvesting the crops. The 
3rd and 4th issues were :— 

III. —Did the Commissioner pass an 
order of reinstatement of the tenant and 
was that, if any, subject to any qualifi¬ 
cation, and if so what? 

IV. —Will the present suit lie for 
restoration of the crops, or will S. 88 of 
the Tenancy Act bar the present suit? 

The learned Subordinate Judge held 
there was nothing in the order of the 
Commissioner to favour the view that the 
reinstatement was conditional. As to 
the jurisdiction of the Civil Court the 
Subordinate Judge said : 

“ The order of ejectment was set aside by the 
Tahsildar and Deputy Commissioner, so that 
in fact there was no ejectment at all. The 
provisions of S. 88 only apply when an order of 
ejectment is passed. In this case the order, if 
any, was cancelled, so that the parties are 
relegated to their former position and there can 
be no bar to the enforcement of their civil rights 
in a Civil Court.” 

On appeal the learned Divisional Judge 
discussed these questions as follows: 

“ It is first argued that the suit is not cogniz¬ 
able by a Civil Court, a remedy being given for 
such cases by S. 88 of the Tenancy Act. S. 88 
directs that expenses should be repaid to the 
tenant when a proper order for ejectment is 
passed. It is true that the Commissioner has 
suggested that the Revenue Court should deter¬ 
mine these expenses. But apparently rent was 
still owing, a fresh application for execution 
was to be expected and in equity the Revenue 
Court would have to consider the re-payment 
before ordering execution. The Commissioner’s 
order is not based solely on the Tahsildar's 
neglect to consider the question of standing crops 
and it is, therefore, clear that it was not condi¬ 
tional on Babusa satisfying the present plaint- 
iff and recovering only the expenses of sowing* 
etc. It must be held then that the defendant’s 
possession was wrongful and he is bound to 
compensate the plaintiff. I add that fortunately 
no injury has been inflicted on the defendant as 
the result of the Tahsildar’s order, and its 
subsequent reversal: the plaintiff is suing for 
the crops which the defendant admittedly 
gathered, and which he would not have gathered 
had the Tahsildar not passed the order. It 
seems to me that in equity the appellant has no- 
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case, particularly as his expenses in gathering 
the crops are allowed. A civil suit then lies, 
and I see nothing in the provisions of the 
Tenancy Act to obstruct the suit.'* 

The only order of a Revenue Officer on 
the record being the order of the Com¬ 
missioner, I called for the whole of 
revenue records in the case. On the 8th 
October, 1910 the Tahsildar passed an 
ex parte order, under S. 85 of the 
Tenancy Act, to eject the tenants. They 
were actually ejected on the ufch Octo¬ 
ber. On the 14th October the Tahsildar 
dismissed as too late an application 
asking to set aside the ex parte order 
and offering to pay the claim in full. On 
the 22nd December, 1910 the Deputy 
Commissioner ordered that the tenant’s 
application to set aside the ex parte 
order of ejectment should be disposed of 
on the merits. The Tahsildar set aside 
his own ex parte order on the 20th May, 
1911. On the 26th May, 1911 Babusa 
deposited the amount due by him and he 
was reinstated in possession. Meanwhile 
the malguzar had harvested the crops, as 
appears in the present suit. Th zmalguzar 
appealed against the order setting aside 
the ex parte order of ejectment. The 
Deputy Commissioner declined to inter¬ 
fere, and in the course of his order re¬ 
marked that whether the reasons for 
non-attendance were sound or not, the 
Tahsildar was inconsiderate in passing 
an ex parte order of ejectment, as the 
arrears of rent were Rs. 288 or so, the 
property was worth about Rs. 4,000, and 
one of the judgment- debtors (Babusa 
Teli’s nephew) was a minor. The 
malguzar appealed to the Commissioner, 
whose order runs as follows: “ I am 

unable to hold that the Tahsildar exer¬ 
cised a sound discretion in ordering the 
immediate ejectment of the tenants at 
the very first hearing on the 8th October, 
1910. The land is rented at Rs. 76, and is 
situated near Arvi. One of the judgment- 
debtors was a minor, and though his 
uncle, the other judgment-debtor, may 
have represented him in the Civil Court, 
the facts of his minority required conside¬ 
ration. Also in the beginning of October 
the question of standing crops (S. 88) had 
also to be considered. Babusa’s state¬ 
ment that he appeared on the 10th Octo¬ 
ber is apparently contradicted by the Tah- 
sildar’s order, dated the 14th October, 
29x0, but the contradiction is not direct 
and it seems rather improbable that 


Babusa should state in writing on the nth 
that he appeared before the Tahsildar on 
the very day before without any founda¬ 
tion. However, it seems to be unneces¬ 
sary to call for a specific answer from the 
Tahsildar as to Babusa’s appearing on 
the 10th, as it seems to me that the order 
of the 8th was passed without due con¬ 
sideration. I dismiss the appeal : 

‘‘As the Revenue Court ordered ejectment 
without regard to the provisions of S. 88 it seems 
to me that the Revenue Court should settle the 
amount payable by the landlord under that 
section, in respect of the ejectment ordered by 
it. But this must form the subject of a separate 
application.” 

The Financial Commissioner finally 
refused to interfere with the order setting 
aside the ex parte ejectment order. 

It appears from the above orders that 
the Divisional Judge was wrong in think¬ 
ing that any rent was still due from the 
tenant. 

The decree for ejectment was dated the 
28th June, 1910, the sub-lease to the 
plaintiff was effected on the 9th June, 1910, 
during the pendency of the suit. 

The principal ground of appeal to this 
Court is that a Civil Court has no juris¬ 
diction to entertain; the suit. 

Under S. 95 of the Tenancy Act no 
Civil Court can take cognizance of any 
dispute or matter in respect of which 
authority is given to a Revenue Officer. 
The method by which a tenant gets com-, 
pensation for crops raised by him and! 
reaped by the landlord is laid down in S. 88,: 
which is plainly a section, when the eject-, 
ment is on a decree for arrears of rent,; 
in relation to the execution of decrees! 
transferred to a Revenue Officer. Any| 
dispute in connection with the execution; 
of a decree must be dealt with by the 
officer executing the decree, and cannot 
form the subject of a separate suit. 
An ejectment of a tenant on legal 
grounds is binding on a sub-tenant, and 
the sub-tenant is not entitled to any 
remedy not open to the tenant. His only 
valid cause of action is as representa¬ 
tive of the tenant within the meaning 
of S. 47 of the Civil Procedure Code. 
The ejectment order of the Tahsildar put 
an end to the tenancy and hence also to 
the sub tenancy. There was no privity 
of contract between the landlord and the 
sub-tenant. The decree for ejectment 
was as binding on the sub-tenant as it 
was on the tenant. Here the tenant was 
a defaulter, and the Tahsildar had the 
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power under the decree to eject him. He 
•was ejected by due process of law and by 
an executing Court and it was the same 
executing Court which reinstated him. 
Any question, therefore, which arose as 
the result of the action of the executing 
Court would have to be determined by 
that Court and not by a separate suit. 
Moreover the principles of S. 144 of the 
Civil Procedure Code as to restitution 
■seem to be applicable. 

The sub-tenant (especially as he got 
•his lease after the institution of the suit 
against the tenant) claims through the 
tenant, and cannot possibly be in a better 
position than the tenant. The dispute is 
between the parties to the decree of 
•ejectment, as a result of the action of 
the Revenue Court executing the decree, 
and, therefore, cannot, under S. 47, Civil 
Procedure Code, form the subject of a 
separate suit in a Civil Court. 

For these reasons I reverse the decrees 
of the lower Courts and dismiss the suit 
with costs in all Courts. 

P.N./r.k. 

Decree reversed. 
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Drake-Brockman, J. C. 

Dhanya and others —Defendants — Ap¬ 
pellants. 

v. 

Tanya and others — Plaintiffs— Res¬ 
pondents. 

Appeal No. 177 of 1914, decided on 
14th December, 1914, against the Ap¬ 
pellate Decree of Dist. Judge, Wardha, 
dated 27th November, 1913. 

'a) Civil P. C. (5 of 1908), S. 102-Nature of 
suit is to be determined by claim as laid. 

For the purposes of S. 102, the nature of the 
suit must be determined from the claim as laid, 
without regard to the nature of the defence. 
15 Bom. 400, 24 Mad. 508 and 32 Bom. 356, foil. 

[P. 125, C. i.j 

(b) Provincial Small Cause Coarts Act 
(9 of 1887), Sch. 2, Art. 13—Scope. 

Article 13 relates primarily to dues claimed 
from the person liable to pay them as such and 
not to dues improperly collected by him. 26 All. 
358, and 28 Mad. 202, foil. [P. 12?, C. 1.] 

(c) Civil P. C. (5 of 1908), S. 102-Suit for 
dues against trespasser—Second appeal is 
barred. 

Certain kotwars of a village sued to recover 
Rs. 36" 14-3 from fellow Makars of that village 
on the ground that the sum claimed was made 
up of certain items of different kinds which by 


custom we re the kotwars ' exclusive perquisites 
and had been wrongfully taken by the defen¬ 
dants • 

Held, that the suit was not one to enforce 
paymenCof a due from a trespasser but was akin 
to one for damages against a trespasser and that, 
therefore, a second appeal in the suit was 
barred by S. 102. [P. I2S| C> x [ 

D. N. Khare —for Appellants. 

K. N. Deshmukh —for Respondents. 

Judgment. This second appeal arises 
out of a suit brought by the three 
kotwars of Mauza Antora to recover 
Rs. 36-14-3 from fellow Mahars of that 
village. According to the plaint the sum 
mentioned is made up of five items of 
different kinds which by custom are the 
kotwars ’ exclusive perquisites and had 
been wrongfully taken by the defendants. 
The principal item is hides of cattle. Of 
this the Court of first instance held the 
plaintiffs to be entitled to one-half the 
hide in each case, while the lower 
Appellate Court, relying on the wajib-uV 
araiz of 1892-93 and 1910-11, decided 
their title to be exclusive. 

A preliminary objection is taken to the 
appeal on the ground that the suit is of 
the nature cognizable by Courts of Small 
Causes, so that no second appeal lies. 
For the appellants it is urged that the 
suit is one to enforce payment of a hakk 
or due payable to a person by reason of 
his interest in an hereditary office. 

In my opinion the respondents’ con¬ 
tention is sound. Article 13 of the Second 
Schedule to the Provincial Small Cause 
Courts Act, 1887, seems to me to relate 
primarily to dues claimed from the person 
liable to pay them as such. This is the 
view taken by a Division Bench of the 
Allahabad High Court in Mahadeo v. 
Budhai Ram (1). In Bhavadasan v. 
Narayana Somayajipad (2) it was remark¬ 
ed by a similar Bench that such a con¬ 
struction involves importing into the 
Article material words which the Legis¬ 
lature would not have omitted to insert 
had its intention been to so restrict the 
character of the provision. In the latter 
case the claim was by a person claiming 
to be a member of an association for his 
share of certain presents made to that 
association, and their Lordships laid 
down that as between persons entitled to 
participate in voluntary payments to a 

(1) (1904) 26 All. 358. , ,, 

(2) (1905) 28 Mad. 202. 
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religious institution the share to which 
each such person is entitled, is properly 
a “ due ” to him by reason of his interest 
in the institution. Without dissenting 
from the view of the learned Judges in 
the Madras case so far as the facts there¬ 
of are concerned, I think that a suit of 
the present kind is akin to one for 
damages against a trespasser who has 
removed fruit or grass from the plaintiff’s 
land, and I feel great difficulty in regard¬ 
ing such a suit as one to enforce payment 
of a due from the trespasser. On the case 
set up in the plaint the persons who paid 
the defendants would or at least might 
remain liable to the plaintiffs. Moreover, 
it seems to me that Article 13 would have 
been differently worded, had the inten¬ 
tion been to cover not only a suit against 
a person primarily bound to pay but also 
against a person who has improperly 
Icollected. 

The appellants’ learned Pleader urges 
that the suit is really one to establish 
title to the hakk , inasmuch as the res¬ 
pondents’ claim half or all of each perqui¬ 
site in dispute. It is, however, well set* 
tied that for the purposes of S. 102, 
Civil Procedure Code, the nature of 
the suit must be determined from 
the claim as laid without regard to the 
nature of the defence: see Bapuji v. 
Kuvarji (3), Harischandra Deo v. Nara- 
yana (4) and Lakshmandas v. Anna (5). 

I hold that a second appeal is barred 
by S. 102, Civil Procedure Code. 

I am asked to interfere at any rate by 
way of revision, on the ground that the 
oral evidence shows the custom to be 
other than that entered in the wajib-ul-arz. 
In this connection I am unable to see 
that the District Judge acted illegally or 
with material irregularity in basing his 
decision on the wajib-ul-araiz of two suc- 
• cessive Settlements : see Baba v. Must. 
Parwati (6). The latter one is quite recent, 
and in discussing the oral evidence the 
learned Judge came to the conclusion 
that for the convenience of all concerned 
the kotwars’ rights under the wajib-ul-arz 
were not enforced in consideration of the 
defendants or other representatives of 
non -kotwar families assisting the korwars 
in the performance of their official duties. 
There is a presumption in favour of the 

' (3) (*891) 15 Bom. 400. 

•;(4) (1901X24 Mad. 508. 

* ( 5 ) O908) 32 Bom. 356. 

(6) (1910) 6 N. L. R. 49*6 I. C. 429. 


correctness of the wajib-ul-arz under 
S. 82, Land Revenue Act, and the Dis¬ 
trict Judge has also found that since the 
final visit of the Settlement Officer to the 
village in 1910 the working arrangement 
by which non -kartwars helped kotwors and 
all remuneration was, therefore, shared, 
has ceased. 

The appeal is dismissed with costs. In 
the Courts below costs will be borne as 
already ordered. 

P.N./R.K. 

Appeal dismissed. 
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Batten and Stan yon, A. J. Cs. 

Dina —Plaintiff—Appellant. 

v. 

Bishambhar Singh — Defendant—Res¬ 
pondent. 

Second Appeal No. 2 of 1914. decided 
on 26th July, 1915, against the Decree 
of Divnl. Judge, Jubbulpore, dated 
14th November, 19x3. 

Advene Possession — Co-owners— Exclusive 
possession of one co-owner is not ordinarily 
adverse to another. 

The exclusive possession of one co-owner, who 
has entered under a common title, is. not ordi¬ 
narily adverse to another co-owner. 

[P. 126. C. 2.] 

In the absence of proof that a co-sharer 
latnbardar is holding the property of himself 
and his co-sharers adversely to the latter, his 
possession must be presumed to be permissive 
and as that of an agent for them [P. 126, C. 2.1 

A. C. Boy —for Appellant. 

G. L Subhedar and K. V. Deoskai —for 
Respondent. 

Judgment. —The suit out of which 
this appeal arises, relates to the village 
Tuapar in the Seoni District of the 
Central Provinces. One Dadu Gulab Singh, 
since dead and now represented by the 
respondents, was the superior proprietor 
of that village. The inferior proprietary 
right in the same village originally be¬ 
longed to the family of which the appel¬ 
lant Dina is now the representative 
member. This right was held by several 
co-sharers, and the share of Dina and his 
nephew Mangal is two annas eight pies. 
But Dina is the lambardar of the whole- 
village. Dadu Gulab Singh gradually 
bought out all. the shares other than 
Dina’s thus— 
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But Dina has stoutly adhered to his 
share, and has continued to be the sadar 
lambardar. In 1909, he filed a civil suit 
in the Court of the District Judge of 
Seoni, repudiating the title of Dadu 
Gulab Singh and of his vendors, and 
claiming a declaration that he was the 
sole owner of the inferior proprietary 
right in the entire village. The suit 
failed, and it was decided that Dadu 
Gulab Singh had become the owner of a 
13 annas 4 pies share in that estate. 

Subsequently Dadu Gulab Singh 
applied for an imperfect partition of 
the village. Here again Dina appear¬ 
ed in opposition. After an in- 
fructuous attempt to revive the title 
decided against him in the above 
civil suit, he set up a claim by pres¬ 
cription to certain sir and khudkasht land 
which had been in his physical possession 
for more than twelve years preceding the 
suit. The Revenue Officer holding the 
partition proceedings, dealt with this 
objection as a case under S. 136-G, 
Central Provinces Land Revenue Act, 1881, 
and decided it against Dina. An appeal 
to the Court of the Divisional Judge 
followed, and has been dismissed by that 
Court upon the ground that, as a holder 
of common property, the possession of 
Dina was not adverse to his co-sharers, 
and that as lambardar , he was a mere 
bailiff of the proprietary body and could 
not defeat or destroy their titles by 
mere exclusive possession and the non¬ 
payment of profits. The learned Divi¬ 
sional Judge completely overlooked the 
decision of this Court in Sheodayal Singh 
v. Bhagiratk Singh (1), and if that ruling 
were to prevail, this case would have to 
be sent back. But it was not accepted 
by Skinner, A. J.C., in Daud Khan v. 
Govinda (2), so far as the general rule 

(0 (1900) 13 C. P. L. R. 99. 

(2) (1909) 5 N. L. R. 41 =2 I. C. 15. 


laid down in the placitum, is concerned ; 
and one of us, before whom the appeal 
originally came, considered that this 
conflict of opinion should be set at rest 
by a Bench. This appeal was, therefore, 
ordered by the Judicial Commissioner to 
be decided by a Bench. 

The placitum in Sheodayal Singh v. 
Bhagiratk Singh (1) reads thus : 

The possession of one co-owner is 
ordinarily adverse to another co-owner 
who is excluded from possession. 

“ In the absence of proof that a 
lambardar is in possession as agent of a 
co-sharer, such possession must be deemed 
to be adverse and not permissive.” 

We have nothing to say against the 
merits of the decision arrived at by our 
learned predecessor in the particular 
case which was before him. But, with 
all due respect, we are unable to accept 
as correct the two propositions of law 
embodied in the above placitum. They 
are opposed to numerous decisions, form¬ 
ing a consistent cursus curice in this 
and other High Courts ; and we would 
state the law to be as follows:— 

“ The exclusive possession of one co- 
owner who has entered under a common 
title is not ordinarily adverse to another 
co-owner. 

“In the absence of proof that a co¬ 
sharer lambardar is holding the property 
of himself and his co-sharers adversely to 
the latter, his possession must be presum¬ 
ed to be permissive and as that of an 
agent for them.” 

It will be seen that these propositions 
are diametrically opposed to the dicta 
of Ismay, J. 0 ., in the above case, but 
there is ample authority in support of 
both of them. 

First, as regards the general law 
applicable to all joint or common owners. 
It will be seen that the ruling of our 
learned predecessor proceeds upon an 
English Statute which has no application 
whatever to India, and we are unable to 
understand why any analogy should be 
drawn from it, either for dealing with 
co-owners in India generally, or with 
co-sharers of malguzari villages in the 
Central Provinces in particular. 

So far as the general proposition is 
concerned, the Calcutta High Court have 
declared in Jogendra Nath /Hai v* Baldeo 
Das Marwari (3) that it is a fundamental| 


(3) (1908) 35 Cal. 961. 
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rule that the entry and possession of land 
by one under the common title of a co- 
owner will not be presumed to be adverse 
to the other co-owners, but will ordinarily 
be held to be for the benefit of all. To 
the same effect, are the decisions in 
Mihin Lai v. Badri Prasad (4), Bar 
C/iaran v. Binda (5), Ahmad Baza Khan 
v. Ram Lai (6) and Bandaoharya v. 
Shrinivasacharya (7). How far this pre¬ 
sumption may be carried, will be found 
illustrated in a recent decision of their 
Lordships of the Privy Council in a 
Ceylon case, Corea v. Appuhamy (8). 
That was a case in which a man named 
Elias having died intestate, his pro¬ 
perty devolved by law upon his brother 
Iseris and three sisters. Iseris was 
in jail and the three sisters were other¬ 
wise absent when the estate fell in, 
and, therefore, the District Court took 
temporary possession. Iseris alone sub¬ 
sequently took over tht property from the 
Court officials, and retained it exclusively 
for a period which, had such possession 
been adverse, would have extinguished 
the title of the sisters. On a suit 
between Iseris and a purchaser of the 
estate of the only sister surviving at the 
date of the purchase, the Ceylon Courts 
held that Iseris had entered in the 
character of a sole heir or plunderer, and 
ruled that whichever it was “ so he con¬ 
tinued, and acknowledged no title in any 
one else fi and had, therefore, acquired 
a good prescriptive title. This decision 
was reversed by their Lordships of 
the Privy Council, who remarked as 
follows :— 

“It is difficult to understand why it should be 
suggested that Iseris may have entered as 
* plunderer.' He was not without his faults. 

* * * But it is perhaps going too far 

to hold that he was so fond of crooked ways 
and so bent on doing wrong that he may have 
scorned to take advantage of a good legal title 
and may have preferred to masquerade as a 
robber or a bandit and to drive away the officers 
of the Court in that character. It is not a 
likely story. But would such conduct, were it 
conceivable, have profited him? Entering into 
possession and having a lawful title to enter, he 
could not divest himself of that title by pretend¬ 
ing that he had no title at all. His title must 
have enured for the benefit of his co-proprie¬ 
tors. The principle recognized by Wood, 


(4) ( X 9°S) 27 All. 436. 

> <S) ( x 9*o) 3* All. 389 “5 L C. 5S9- 
(.6) A.I.R. (1915) All. 30=26 1. C. 922=37 
All. 203. 

( 7 ) (1903) S Bom. L. R. 742. 

(8) (1912) A.C. 230=105 L. T. 836. 


V. C., in Thomas v, Thomas (9) holds good : 
' Possession is never consideied adverse if it 
can be referred to a lawful title. ’ " 

It will thus be seen that the authority 
is overwhelming in support of the view 
that the physical possession of one 
co-owner is presumably not adverse to 
others not in physical possession. We 
find nothing against this rule in 
Gangad/iar v. Parashram (10) or in 
Amrita Ravji Rozu v. Shrid/iar 
Narayan (11). In particular cases 
ouster may be presumed from long 
possession; but in this connection the 
remarks of their Lordships of the Privy 
Council in the above case at page 237, 
are instructive* A very strong case of 
presumptive ouster would have to be 
made out. It is not so here. 

Then, as to the more particular case of 
the exclusive possession by a lambardar 
in the Central Provinces of an agricul¬ 
tural village belonging to himself and 
other co-sharers, we have a series of 
rulings of this Court with which it seems 
impossible to reconcile the dictum of 
Ismay, J. C., in Sheodayal Singh v. 
Bhagirath Singh (1). In Daryaosingh v. 
Mukund Singh (12), it was laid down that 
in an undivided village the lambardar is 
the agent of the co-sharers for the 
management of the estate according to 
the ordinary custom. In Sheoba v. 
Simaria (13), it was ruled that the pos¬ 
session of the lambardar cannot be said 
to be adverse to the recorded co-sharers 
merely because he pays them no share of 
the profits, nor would such non-payment 
amount to an ouster; and further that the 
burden of proving that a suit for posses¬ 
sion by the co-sharers was within time 
would not lie on them. In Ramratan v. 
Hira (14), it was taken to be an esta¬ 
blished proposition that a lambardar is 
the agent of the co-sharers for village 
management. The same assumption 
governed the decision in Sitaram v. 
Arjun (15). In Gopal v. Govind (16), 
Ismay, J. C., ruled that anything which 
the landlord is required or authorised to 
do under the Tenancy Act must be done 

(9) (*8ss) 2 K. & J. 79=4 W. R. 135. 

(10) (1905) 29 Bom. 300. 

(11) (1909) 33 Bom. 317 = 1 I- C. 322. 

(12) (1889) 2 C. P. L. R. 103. 

(13) (1889) 2 C. P. L. R. 171. 

(14) (1892) 5 C. P. L. R. 47. 

(15) (1895) 8 C. P. L. R. 41. 

(16) (1900) 13 C. P. L. R. 113. 
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by the whole proprietary body or by an 
agent acting on their behalf, and remark¬ 
ed, at page 114 : 

Ordinarily the lambardar as the agent of the 
co sharers for the management of the village 
would be the person whose consent is necessary 
and sufficient,” 

the remark having reference to a land¬ 
lord’s consent to the transfer of a tenant 
right. In Daud Khan v. Govinda (2), 
Skinner, A. J. C., considered that the 
remarks of Ismay, J. C., in Sheodayal 
Singh v. Bhagirath Singh (1) were to a 
great extent obiter , and open to reconsi¬ 
deration. In Hurlidhar v. Jagannath (17), 
Mitra, A. J. C , described the lambardar 
as the customary agent of the pro¬ 
prietary body. Finally, in Haijnath v. 
Raghunath (18), Hallifax, A. J. C., pro¬ 
nounced that in the case of a lambardar 
there is a presumption, until the contrary 
is shown, that he has been appointed as an 
agent to represent the whole proprietary 
body of a village in the management of 
the village. Apparently, however, in 
both the cases last above quoted, the 
dictum in Sheodayal Singh v. Bhagirath 
Singh (1) was overlooked, as there is no 
mention of that case in either decision. 

For the above reasons, we respectfully 
dissent from the general propositions set 
out in the placitum of Sheoduyal Singh 
v. Bhagirath Singh ( 1) and hold that it 
has been correctly held in the present 
case that the possession of the defendant 
over the sir and khudkhasht lands, though 
exclusive and unaccompanied by any 
proved payment of profits to the plaintiffs 
or their predecessors as co-sharers, was 
not, prima facie, adverse : and no express 
ouster has been pleaded or proved to 
rebut the presumption that such posses¬ 
sion was one on behalf of the whole 
proprietary body. 

It was argued before us that the sales, 
by which Dadu Gulab Singh became the 
owner of the shares he claims to have 
partitioned, do not expressly transfer the 
right to cultivate the sir land, and that 
as to such land, at least, the defendant 
has become an ex-proprietary tenant. 
This is not merely inaccurate but absurd. 
The deeds expressly provide that the 
vendors shall take the standing crops and 
then give up cultivating occupancy to 

(17) A. I. R. (1914) Nag. 4 = 23 I. C. 20 = 
10 N. L. R. 5. 

(18) A. I. R. (1914) Nag. 84 = 26 I. C. 608 = 
10 N. L. R. 93. 


the vendee. But if they had not done so, 
the Tenancy Act of 1883 would have con¬ 
ferred an ex-proprietary tenure, not on 
the defendant, but upon the vendors 
themselves. It does not lie with the 
defendant who is only a co-sharer of the 
vendors, to claim that the statutory 
tenancy enures for his benefit. 

The appeal fails and is dismissed with 
costs. 

P.N./R.K. 

Appeal dismissed. 
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Mittra, Offg. A. J. C. 

Hukam Chand —Defendant—Appellant. 

v. 

Radha Kisan and another —Plaintiffs— 
Respondents. 

Second Appeal No. 352-B of 1913, 
decided on 29th January, 1914, against 
the Decree of Addl. Dist. Judge, West 
Berar, dated 24th June, 1913. 

(a) Practice—Execution—Agreement not to 
execute. 

An agreement not to execute a decree, if 
effect is sought to be given to such agreement in 
execution proceedings, must be a transaction 
between the parties subsequent to the decree 
and not one which would make the decree itself 
void as being in its contravention. 6 C. W. N. 
796, foil ; 22 Bom. 463,diss. from. [P. 129, C. 2.] 

(b) Civil P. C. (14 of 1882), S. 375—“ Adjust¬ 
ment of decree Meaning explained—No 
extraneous evidence oral or documentary regard¬ 
ing terms of compromise is admissible— 
Evidence Act (1872), S. 91. 

The words ‘ adjustment of a suit ’ in S. 375, 
refer not only to the form in which the decree is 
to be drawn up but also the manner in which the 
rights of the parties are to be enforced in the 
execution proceedings of that suit. Therefore, 
under S. 91, Evidence Act, no extraneous 
evidence, oral or documentary, regarding the 
terms of the compromise is admissible in that 
suit and its execution proceedings. 

(P. 129, C. 2& P. 130, C. 1.} 

G. V. Deshmukh —for Appellant. 

H. S. Gour — for Respondents. 

Judgment. —The respondents, Sitaram 
and Gulab Chand, filed Civil Suit No. 402: 
of 1906 in the Court of the Subordinate 
Judge, Khamgaon, on the basis of a 
mortgage executed by the defendant-ap¬ 
pellant, Hukam Chand. One Ram Gopal 
Beharilal, who was the purchaser of the 
mortgaged property other than the house 
and stables in dispute, was the second 
defendant in the suit. On the 29th April 
1907, Hukam Chand filed an application 
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to the effect that he has compromised the 
suit and prayed that a decree may be 
passed in the plaintiffs’ favour as claim¬ 
ed in the plaint. The Court then record¬ 
ed the statements of the Pleaders for the 
parties regarding the compromise. An 
issue, however, had to be framed as 
between the plaintiffs and the second 
defendant regarding the latter’s right to 
the marshalling of securities. 

On the same day, judgment was deli¬ 
vered. The judgment recites that the 
compromise entitled the plaintiffs as 
against the defendant No. i to a decree 
for Rs. 4,000 and costs to be passed 
against the mortgaged property, in case 
the sum is not paid within six months. A 
decree for sale was drawn up for Rs. 4,000 
and costs declaring the entire mortgaged 
property liable to sale. This decree has 
been executed from time to time. In 
1908, when the house of the judgment- 
debtor was attached, the latter applied 
for its release on the ground that on 
account of the famine, the house was not 
then likely to. fetch a proper price. The 
judgment-debtor, therefore, prayed the 
Court to sell the fields first. This has 
been now done, and the decree is still 
unsatisfied. The decree-holder has again 
applied for the attachment of the house 
and stables. On the 18th January, 1912, 
Hukam Chand for the first time pleaded 
that prior to the passing of the decree on 
the 29th April, 1907. there was an agree¬ 
ment between the plaintiffs and himself 
to the following effect:— 

1. That in satisfaction of the amount 
of rupees three thousand out of the 
decretal amount of Rs. 4,000 the decree- 
holder was to purchase the mortgaged 
fields by bidding at the auction-sale. 

2. That the decree-holder was to give 
up his claim for Rs. 1,000. 

3. That in satisfaction of the amount 
of costs the decree-holder was to take 
the stables. 

On this ground Hukam Chand has 
applied for the release of the house from 
attachment. The Courts below have held 
that such ah agreement cannot be in¬ 
quired into under S. 47 of the Civil 
Procedure Code. 

Hukam Chand has filed this second 
appeal. His learned Counsel relies on 
the Full Bench decision of the Bombay 
High Court in Lalda$ Naraindas v. 

1915 Nag. —17 


Kis/iordas Devidas{i). But the weight of 
authority is distinctly in favour of the 
opposite view. I need only refer to the 
following decisions of the Calcutta High 
Court Ben ode LalPakrashi v. Brajendra 
Kumar Saha (2), Qhhoti Narain Singh v. 
Mt. Rames/noar Koer (3) and Hassan Ali v. 
Gauzi Ali Mir (4)- 

I entirely agree with what has been laid 
down by Pratt and Mitra, JJ., in Ch/ioti 
Narain Singh v. Mt. Rameshwar Koer (3). 
An extract from that judgment is given 
below : 

•‘A contract made between the parties to a suit 
in derogation of a decree which may be passed 
in future cannot form the subject of an inquiry 
under S. 244. Civil Procedure Code, in a proceed¬ 
ing for the execution of the decree. Questions 
under S. 244, Clause (c), relating to the execu¬ 
tion of a decree and arising between the parties 
to a suit in which the decree was passed or their 
representatives, must be such as have reference 
to matters arising subsequent to the passing of 
the decree and not antecedent to it. An agree¬ 
ment not to execute a decree, if effect is sought 
to be given to it in execution proceed¬ 
ings, must be a transaction between the 
parties subsequent to the decree : Mukund 
Harshei v. Haridas Khemji (5) and not one 
which would make the decree itself void as being 
in contravention of the agreement.” 

There is an additional ground for 
dismissing this appeal. The agreement 
now pleaded in bar of execution was 
arrived at on the 29th April, 1907, when 
the compromise was recorded by the 
Court under the provisions of S. 375, 
Civil Procedure Code, 1882. It was part 
and parcel of the same compromise which 
was recorded that day. I think the words 
“ adjustment of a suit” refer not only to 
the form in which the decree is to be 
drawn up but also the manner in which 
the rights of the parties are to be enforced 
in the execution proceedings of that suit. 
In other words, an agreement not to 
execute the decree is part of the adjust¬ 
ment of the suit within the meaning of 
S. 37s. It was the duty of the parties to 
have set forth the terms of the compro¬ 
mise fully and to have got them recorded, 
This was a matter required by S. 375 to 
be reduced to the form of a document, 
namely, the record of a Court. Therefore, 
under S. 91 of the Evidence Act, no 
extraneous evidence, oral or documentary, 
regarding the terms of the compromise is 

(1) (1898) 22 Bom. 463. 

(2) (1902) 29 Cal. 810. 

(3) O902) 6 C.W.N. 796. 

(4) (1904) 31 Cal. 179. 

(.<}) (1893) 17 Bom. 23 
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admissible in that suit and its execution 
.proceedings. Parties cannot under S. 375 
ask the Court to draw up a solemn decree 
which is not meant to be enforced in 
execution. 

l'he appeal fails and is dismissed with 
costs. 

P.N./R.K. 

Appeal dismissed. 
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Stan von, A. J. c. 

Rangappa -Plaintiff—Appellant. 

v. 

Bismilla Khan and others —Defendants 
—Respondents. 

Appeal No. 415-B of 1914, decided on 
31st August, 191s, against the Appellate 
Decree of Addl. Dist. Judge, Akola, 
dated 10th September, 1914. 

Negotiable Instruments Act (26 of 1881), S. 80 
—Promissory note silent as to interest—Colla¬ 
teral written agreement as to interest made 
contemporaneously—Interest is chargeable at 
agreed rate. 

S. 80 embodies a purely enabling provision 
for dealing with cases in which there is no 
contract in fact or capable of legal proof with 
regard to interest. 

Where, therefore, contemporaneously with 
the execution of a promissory note a collateral 
written agreement as to interest is made, the 
two documents represent in facta single trans¬ 
action and the holder is entitled to charge interest 
at the rate agreed upon. 29 All. 33 (P. C.), 
foil.; 2 I. c. 199, diss. from.; 23 Mad. 18 ; 17 
M. L. J. 296, ref. to. [P. i 3r , C. 1 & 2.] 

J. Mittra —for Appellant. 

N. R. A/ekar —for Respondents. 

Judgment.— On the 16th December, 
1910. the defendants executed in favour 
of the plaintiff two documents, namely, 
(1) a promissory note for Rs. 1,000, 
which was silent as to interest, and in 
which no date was fixed for re-payment 
of the money, and (2) an agreement to 
pay interest on the said sum of Rs. 1,000 
at Rs. 2 per cent, per month. The 
defendants paid Rs. 600 on the 2nd 
April, and Rs. 100 on the 3rd April, 1911, 
but failed to pay the balance. The 
plaintiff credited the payments to the 
principal sum, and brought this suit for 
recovery of Rs. 300, the balance of the 
principal, plus Rs. 265-4-0 as interest, on 
Rs. 1,000 to the 2nd April, 1911, and on 

Rs. 300 from the 3rd April, 1911. The 
Courts below have applied S, 8o, Negoti¬ 


able Instruments Act, 1881, and allowed in¬ 
terest at the rate of 6 per cent, per annum. 
The plaintiff has, therefore, appealed, 
and it is urged for him that the above 
section was wrongly interpreted to defeat 
his rights under the collateral written 
agreement for interest made contempor¬ 
aneously with the contract embodied in 
the promissory note, the two documents 
representing, in fact, a single transaction, 
I am of opinion that this contention is 
well-founded. 

S. 80, Negotiable Instruments Act, 
1881, is in these terms : — 

“ When no rate of interest is specified 
in the instrument, interest on the amount 
due thereon shall, except in cases pro¬ 
vided for by the Code of Civil Procedure, 
S. 532, be calculated at the rate of six 
per cent, per annum, from the date at 
which the same ought to have been paid 
by the party charged, until tender or 
realization of the amount due thereon, or 
until such date after the institution of a 
suit to recover such amount as the Court 
directs. ; 

“ Explanation .—When the party 
charged is the indorser of an instrument 
dishonoured by non-payment, he is liable 
to pay interest only from the time that 
he receives notice of the dishonour.” 

In Best v. ffaji Muhammad Sait (1) it 
was held that, where a promissory note 
is silent as to interest, customary interest 
could be allowed, though under S. 80 
aforesaid it must be limited to six per 
cent. In Fathuma Bibi v. Ammal Hanu- 
mantha Row (2) it was decided that where 
a promissory note is silent as to interest 
oral evidence is not admissible in proof 
of a contemporaneous agreement to pay 
a certain rate of interest; but in such 
cases interest at the rate of 6 per cent, 
should be awarded under S. 80 of the 
Negotiable Instruments Act. This case 
has no bearing because the collateral 
agreement pleaded was oral, evidence 
whereof was excluded by S. 92, proviso (2), 
Indian Evidence Act, 1872. But in 
Basanti Bibi v. Sheo Mangal Par shad (3) 
it was laid down that “ no agreement not 
embodied in a negotiable instrument can 
override the provisions of S. 80 of the 
Negotiable Instruments Act.” Con¬ 
sequently where, in a promissory note, no 


(1) (1900) 23 Mad. 18. 

(2) (1907) 17 M. L. J. 296. 

(3) ( x 9°9) 2 C. 99. 
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mention was made as to the rate of 
interest, but there was a collateral written 
agreement for the payment of interest at 
4 per cent, per month, it was held that 
only '6 per cent, per annum should be 
allowed. This ruling is directly in point 
and has been relied on by the lower 
Appellate Court. With due respect I am 
of opinion that it is not a correct exposi¬ 
tion of the law. It contains no express 
mention of the decision of their Lordships 
of the Privy Council in Ghanshiam Lalji 
v. Bant Narain (4), except in a note at the 
foot added by the editor of the publica¬ 
tion. In the Privy Council case it was 
found that there was a custom according 
to which hundis made no mention of 
interest, and the stipulation as to 
interest was always embodied in a 
separate document as a collateral agree¬ 
ment. Their Lordships held that by 
Act 28 of 1855 interest was recoverable 
at the rate agreed upon by the parties 
and S. 80 of the Negotiable Instruments 
Act was not applicable. The ratio deci¬ 
dendi is given in these words at pages 36 
and 37 • — 

“8. 80 of the Negotiable Instruments Act 
does not purport to deprive those dealing with 
such instruments of the freedom of contract 
possessed by other contracting parties. It pur¬ 
ports to confer a right to interest, not to take 
away such a right otherwise existing. When a 
plaintiff has to rely upon the section as the 
ground of his claim to interest, no doubt the 
terms of the section must be followed. But to 
read the section as depriving him of a con¬ 
tractual right of interest would be to read into 
it something which it does not say, and which 
cannot reasonably be implied from its language.” 

It is manifest that their Lordships did 
not decide that the usage or custom 
proved before them overrode the law, and 
that but for the custom S. 80 would have 
prevailed. They decided that S. 80 
embodies a purely enabling provision for 
dealing with cases in which there is no 
contract in fact or capable of legal proof 
with regard to interest. If, therefore, the 
words “there is no allegation of any 
usage as to the rate of interest such as 
would take this case out of the operation 
of the Statute" which appear at page 235 
in Basanti Bibi v. Sheo Martgal Par - 
shad (3) were intended to distinguish the 
!>rtvy Council ruling, they indicate a 
misapprehension on the part of the 
learned Judges as to the ratio decidendi 
Of the Supreme Tribunal._ 

(4) (1907) 29 All, 33-34 L A * 6(P. c -)‘ 


In the present case the two documents 
represent one instrument, and it is possi¬ 
ble to argue that the case is not one in 
which the negotiable instrument, taken as 
a whole, was silent as to interest. But 
let it be supposed that the promissory 
note and the agreement as to interest 
were separate so that only the former 
could be negotiated, and that in any suit 
between subsequent indorsees interest 
could only have been obtained by apply¬ 
ing S. 80 aforesaid. I am unable to see 
why, as between the original parties to 
the two documents, before any negotia¬ 
tion of the note has been made, the whole 
of the terms of a lawful contract should 
not be enforced. The Privy Council 
decision is a direct authority for its 
enforcement. 

The appeal is, therefore, allowed : the 
decrees of the Courts below are set aside 
and the plaintiff's claim in full is decreed 
with costs in all Courts. 

P.N./R.K. 

Appeal allowed. 
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Batten, A. J. C. 

Gopikisan — Plaintiff—Appellant 

v. 

Kulpat — Defendant— Respondent. 

Second Appeal No. 465 of 1913. decid¬ 
ed on 31st July, 1915, against the Decree 
of Addl. Dist. Judge, Balaghat, dated 
7th May, 1913- 

C. P. Tenancy Act (11 of 1898 ). Sg. 69 ( 1 ) <c) 
and 45 (5) — Ex proprietary tenancy accruing to 
malguzar —Provision* of exception (c) do not 
cease to have effect. 

Where ex proprietary occupancy rights accrue 
to a tnalgutar under sub-S. (i).of S. 69, the 
provisions of exception (c) of the section do not 
cease to have effect and an ordinary tenant is 
still liable to be evicted by the ex proprietary 
occupancy tenant under the provisions of the 

Act. IT- "33. C. 1 Hi 2 .J 

M. S. Dadabhoy —for Appellant. 

W. 11 . Dhabe —for Respondent. 

Judgment.— This appeal arises out of 
a suit to eject the respondent from a field, 
brought by the appellant, who is the ex- 
proprietary occupancy tenant of the field. 
The plaint stated merely that the 
plaintiff was the occupancy tenant and 
the defendant the sub-tenant, and that 
the cause of action for ejectment was the 
defendant’s failure to comply with the 
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notice that he should quit at the end of 
the agricultural year 1910-1911. From 
the further pleadings, it appeared that 
the field was a sir field, which had been 
leased to the defendant while the plain¬ 
tiff was the malquzar ; when the plaintiff 
transferred his proprietary rights to a 
third party, he became the occupancy 
tenant of the field by virtue of S. 45 of 
the Tenancy Act. The plaintiff pleaded 
that the defendant had been a tenant of 
the sir land from year to year, and had 
by operation of law become a sub-tenant 
when the plaintiff became the occupancy 
tenant. The defendant pleaded that 
the field had been leased out to him in 
perpetuity by the plaintiff’s father 
18 years ago, and that he was, therefore, 
not liable to ejectment. The Munsif found 
that the field was recorded as the sir field 
of the plaintiff and that the defendant 
was recorded as the sub-tenant. The 
suit was dismissed on the grounds that 
the plaintiff had failed to prove that the 
lease was from year to year, and that the 
defendant had been in possession for over 
12 years. 

It is to be noted that the suit was first 
filed in the Court of a Revenue Officer, 
the Additional Judge to the Court of the 
Subordinate Judge, and that a former 
District Judge on appeal held that the 
suit was not triable by that officer, and 
returned the plaint “for presentation to 
the proper Court.” This order was not 
appealed against. 

Against the decree of the Munsif dis¬ 
missing the suit, the plaintiff appealed 
on various grounds, one of which was 
that the Munsif erred in holding that the 
land in dispute was sir. 

The material portion of the judgment 
of the learned Additional District Judge 
runs as follows : — 

“ The lower Court dismissed the suit 
on grounds of its own, which are not 
quite intelligible to me. Hence the 
plaintiff appealed urging several reasons 
for doing so. 

“ On the facts stated, however, the 
plaintiff has no case. When he was the 
proprietor, the defendant was the ordin¬ 
ary tenant of the land in dispute. Then, 
under S. 69 of the Tenancy Act, he 
could be evicted on the ground that the 
holding entirely consisted of 'sir’ land. 
The land, however, has since lost its 
character as sir. Now this plea, viz., 
that the holding consists of sir land, 


cannot be available to the plaintiff. 
s - 45 (5) of the Tenancy Act expressly 
provides that accrual of occupancy rights 
shall not affect the rights of ordinary 
tenants. The defendant still remains 
the ordinary tenant, He cannot, there¬ 
fore, be evicted otherwise than under 
the provisions of Ss. 52 and 66 of the 
Tenancy Act. 

It is needless now to review the 
reasons set forth by the appellant in his 
memorandum.” 

In brief, the Additional District 
Judge has dismissed the appeal solely 
on the ground that on a malguzar 
becoming the ex-proprietary occupancy 
tenant of sir land, the, land, as between 
such occupancy tenant and the former 
ordinary tenant of the sir land, loses 
its character as sir , and the ordinary 
tenant of the sir becomes an ordinary 
tenant without the special disabilities 
attaching to a tenant of sir under 
S. 69 (c) of the Tenancy Act. 

In appeal, the learned Counsel for the 
appellant-plaintiff argues, firstly , that on 
the plaintiff becoming occupancy tenant 
the defendant became a sub-tenant, and, 
therefore, liable to eviction at the end of 
the agricultural year by reason of the 
proviso to S. 60 of the Tenancy Act, and 
secondly, that, if he does not become a 
sub-tenant, he is liable to eviction if the 
holding consists entirely of sir , under 
S. 69 (c) of the Act. 

I am unable to accede to the first pro¬ 
position. Sub-S. (5) of S. 45 enacts 
that the accrual of occupancy rights 
shall not affect the rights of an ordinary 
tenant holding any part of the sir land at 
the time of such accrual. The rights of 
a sub-tenant are certainly less than those 
of an ordinary tenant, so that it is evident 
that such accrual cannot transform the 
rights of an ordinary tenant into those of 
a sub-tenant. The learned Counsel 
argues that the enumeration of tenancy 
rights mentioned in the Tenancy Act is 
exhaustive, that there can be two tenants 
of the same holding only when one of 
them is sub-tenant: and that there can¬ 
not be an occupancy tenant and ordinary 
tenants of the same land. This no 
doubt is the ordinary rule. But sub-S. (5) 
of S. 4s shows that the occupancy 
rights in sir land of the original prop¬ 
rietor, which S. 45 is designed to protect, 
are compatible with the existence of 
ordinary tenants on the same land. The 
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plea that the defendant has become a 
sub-tenant fails. 

The next question is whether the 
Additional District Judge was right in 
holding that on the accrual of ex-prop¬ 
rietary occupancy rights, the land ceased 
to be sir land. In Dhondba v. Vishwa- 
nath (i) Ismay, J. C., expressed the 
opinion that, 

» sir land which has lost its character as such 
under the provisions of S. 45 of the Tenancy 
Act, will no doubt cease to be sir land on the 
expiry of the Settlement then current because, 
by reason of S. 69 of the Land Revenue Act it 
will no longer be recorded as sir land, but there 
is no apparent reason for holding that it ceases 
to be sir land at an earlier date. 

This opinion which, though given 
obiter , carries great weight was in refer¬ 
ence to a suit between the new proprietor 
and the ex-proprietary occupancy tenant. 

It appears to me that this view applies 
with even greater force as between the 
occupancy tenant and the former ordinary 
tenant. With the question as to how the 
Settlement Officer shall deal with the 
respective rights of the occupancy and 
ordinary tenants, we are not now concern¬ 
ed. But until the Settlement, it would 
seem that sub-S. (5) °f S. 45 °f ^he 
Tenancy Act must be read as meaning 
that the relations between the former 
landlord and the ordinary tenant of sir 
land shall remain unchanged. I he sub¬ 
section says that the rights of an ordinary 
tenant of sir land shall not be affected. 
As they cannot be'affected for the worse 
by his becoming a sub-tenant, so they 
cannot be affected for the better by 
exception (c)of S. 69 becoming inapplic¬ 
able to him. Any other interpretation 
would result in the ordinary tenant of sir 
being put in a better position as against 
his landlord by a provision of law enacted 
for the purpose of protecting that land- 
lord. 

For these reasons I am of opinion that 
on the accrual of occupancy rights, the 
provisions of exception (c) of S. 69 of the 
Tenancy Act do not cease to have effect. 

It is argued for the respondent that 
the appellant did not sue to evict the 
respondent on the ground that the hold¬ 
ing consisted entirely of sir land. For 
the appellant, reliance is placed on 
the ruling in Vulichand Chaudhri v. 
Lallah Kurmi (2), t hat the status of 

m i 9 02) is C. P. L. R. M 3 - 
1905) * N. L. R. 4 » 


the defendant constitutes no part of 
the cause of action. With this ques¬ 
tion I am not concerned in this second 
appeal. The learned Additional District 
Judge decided the case without reference 
to the pleadings, on the sole ground 
that exception (c) of S. 69 of the 
Tenancy Act can have no application 
when occupancy rights have accrued 
under sub-S. (1) of S. 69 of the Act. As 
I hold that this is not a correct view of 
the law, I remand the appeal for further 
trial according to law. A certificate for 
refund of Court-fees will be granted; 
other costs in this Court will follow the 

event. 

P.N./R.K. 7 , 

Appeal allowed ; Case remanded. 
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Batten, A. J. C. 

Karnidan and another Plaintiffs 
Appellants. 

v. 

Meghraj — Defendant- Respondent. 

Second Appeal No. 744 of 1913. decid¬ 
ed on 16th June, i 9 T 5 . against the 
Decree of Dist. Judge, Nagpur, dated 
19th August, 19 * 3 - 

Transfer of Property Act (4 of 1882), S. 58- 
Right of mortgagee to enforce security before 
expiry of term depends upon intention ot 

parties. 

A suit for foreclosure can be brought for inte¬ 
rest of an instalment of money secured by a 
mortgage by conditional sale. (P. i 34 < L. 2.] 

The right of a mortgagee to enforce his 
security before the expiry of the term fixed for 
repayment of the whole of the principal, depends 
upon the intention of the parties as evidenced 

by the terms of the bond. , 

y [P. 134 . C. 2 &P.I 35 . C. I.] 

Where, therefore, a mortgage-deed provided 
for payment by instalments in the interests of 
the debtor, and provided against failure to pay 
by a condition for compound interest adding that 
if the amount be not paid as stipulated, the 
mortgaged property will stand foreclosed: 

He/d (1) that the parties intended that there 
should be foreclosure only after failure to pay 
the whole amount in the manner stipulated, 

( 2 ) that a separate suit for the first instalment 
with interest did not lie., IP* 1 3S. C. ‘-J 

J. Mittra, N. B. Kinkhede and W. R. 
Puranik—for Appellants. 

Bose and V. Bose— for Respondent. 

Judgment.— The facts of the case 
are simple. The suit is brought on a 
mortgage by conditional sale, dated the 
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13th May, 1899, with a consideration of 

^; *°°- passage in the deed with 

which we are concerned may be trans¬ 
lated as follows :— 

“I have borrowed.total Rs. 200. I will 

pay interest at Re. 1 per cent, per mensem till 
tfte satisfaction of the amount. I will pay 
ks. 100 on account of principal together with 
interest on the whole amount in the monih of 
I3 °?> and will further pay Rs. 100 in the 
month of p 0Us f t , 3IO> together with interest 
.. ......if I fail to pay at the stipulated time, I 

will pay interest at compound rate.If the 

amount be not paid as stipulated” (or, “in 
accordance with the agreement”;, “the mort- 
gaged property will stand foreclosed. ” 

Poush 1309 ended on the 30th 
January, 1900, and Poush 1310 on the 
20th January, i 9 ci. The suit for fore¬ 
closure was instituted on the 12 th 
December, 1912, more than 12 years 
a ter the 30th January, 1900, but less 
L, lan i 2 ^ ears a ^ er 20th January, 1901. 

I he defendant-respondent did not contest 

the suit as regards the instalment of 
Rs. 100 payable in January jqoi with 
interest thereon, but pleaded that the 
suit, as regards the instalment of 
Rs. 100 payable in January 1900 and 
interest thereon, is time-barred. The 
solution of the question whether the suit 
is time-barred as regards the first instal¬ 
ment, depends on the question whether 
the plaintiff would have brought a suit 
for foreclosure on the first instalment 
before the second instalment fell due. 

1 he learned Counsel for the appellants 
concedes that if he could have sued 
before the 20th January, 1901 the suit 
for the first instalment is time-barred. 

The learned Munsif held that a suit 
brought before the second instalment 
fell due would have been premature, 
since on the terms of the document he 
considered that the real intention of the 
parties was that the mortgage should not 
be enforced unless the whole debt had 
become payable, and decreed the claim 
in full. On appeal the learned District 
Judge took a different view, and dimiss- 
ed the claim in respect of the first 
instalment. 


The sole question is whether a suit lay 
on default of payment of the first 
instalment with interest, before the 
second instalment with interest fell due. 

The question falls under two heads, 
namely, whether in India, as in 
England, there can be foreclosure for 
part of the money secured by a mortgage 


by conditional sale, and whether on 
a proper construction of the document 
there could have been such a foreclo¬ 
sure in this case. In England the law is 
clear. There may be a covenant not to 
call in the money during a certain period, 
and if there is such a covenant no default 
in payment of interest will enable the 
mortgagee to sue; but if there is no 
such covenant the mortgagee can sue at 
any time after default of the payment 
of interest however distant the day 
at which the payment of the principal 
money is reserved. That this is the 
English Law is evident from Burrowes v» 
Molly (1) and Edwards v. Martin (2) 
[referred to in Kamod Singh v Baja 
Baghoji Bao (3)]. Both these cases are 
referred to with approval in Williams v. 
Morgan (4). If a suit lay for interest, a 
fortiori it would lie for an instalment of 
principal together with interest. In 
India, there are no reported cases of suits 
for foreclosure for interest only or for 
part of the mortgage-money. The case of 
Mahadeo v. Bukhtawar Mall (5) is on a 
different point. But there are cases in 
which it has been held that a suit for sale 
on a simple mortgage lay for interest 
only. Kashi Pershad Singh v. Jamuna 
Pershad Singh (6) is a case in point. It 
is argued for the appellants that S. 67 of 
the transfer of Property Act contemplates 
foreclosure only when the whole mortgage- 
money is due, and that the form of the 
decree under O. 34, R. 2, and sub-R (3) 
°f O. 34, R. 3, contemplate a suit for the 
whole of the mortgage-money. For the 
respondent it is urged that the provisions 
of the Civil Procedure Code apply irres¬ 
pective of the amount of the mortgage 
debt sued for. I am bound to say I can 
find no reason for distinguishing between 
suits for sale and suits for foreclosure, as 
regards the question whether a suit can 
be brought for interest for an instalment. 

The true rule appears to be that con¬ 
tained in the English rulings and 
expounded by Ismay, J. 0 ., in Kamod 
Singh v. Baja Baghoji Bao (3), that the 
right of a mortgagee to enforce his security 
before the expiry of the term fixed for 
re-payment of the whole of the principal 

(0 O845) 69 R. R. 358. 

(2) (1856) 25 L.J. Ch. 284 = 4 W.R. 219. 
l 3 ) (1902) 15 C. P. L. R. >»8. 

(4) (1906) 75 L. J. Ch. 480=94 L. T. 473. 

( 5 ) (1889) 2 C. P. L. R. 229. 

(6) (1904) 31 Cal. 922. 
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depends upon the intention of the parties 
as evidenced by the terms of the bond. 

In Kannu v. Natesa (7) the mortgage- 
bond provided that in default of the pay¬ 
ment of the interest at 8 per cent, on the 
due dates, interest at 9 percent, should be 
charged on the interest in arrears, and 
the interest on the principal should be 
raised to 9 per cent. It was held that 
the true intention of the parties was to 
postpone the sale of the mortgaged pro¬ 
perty until the principal became due, and 
to give the mortgagee, on default of pay¬ 
ment of interest, only a right to the 
enhanced rate of interest on principal 
and on arrears of interest, and that the 
mortgaged property could not be brought 
to sale for arrears ot interest before the 
principal was due. The terms of the 
bond in the present case are not the 
same. But it is argued for the appel¬ 
lants that the parties provided a particu¬ 
lar remedy for failure to pay the first 
instalment, namely, compound interest, 
and did not contemplate foreclosure on 
each default. It is argued ingeniously 
for the respondent that the debtor 
might have paid Rs. 100 principal but 
no interest, in which case the above 
arguments for the appellants would not 
apply. But it appears to me on a care¬ 
ful scrutiny of the terms of the bond that 
payment by instalments was provided 
for in the interests of the debtor, that 
failure to pay the first instalment was 
sufficiently provided for by the condition 
for compound interest, and that by the 
words, ‘ if the amount be not paid as 
stipulated the mortgaged property will 
stand foreclosed,” the parties intended 
that there should be foreclosure only 
after failure to pay the whole amount 
due in the manner stipulated. It must 
be presumed that the intention of the 
parties was that the money should be 
paid, and I do not believe that they 
contemplated the possibility of a series 
of foreclosure suits as a means of 
enforcing the payment. I am of opinion 
that a separate suit for the first instalment 
with interest did not lie, and it follows 
that the suit was in time in respect of the 
whole mortgage-money. I restore the 
decree of the first Court, with the modi¬ 
fications that the date for payment is 
altered from the 14th October 1913 to 
the 14th October, 1915, and that the 


interest at 6 per cent, per annum will be 
added to the decretal amount, less costs. 
The respondent-defendant will pay his 
own and the plaintiffs’ costs in all Courts. 

P.N./R.K. 

Appeal accepted. 
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NanAusao Gulabdas — 

v. 

Deva Balku — 

Criminal Revn. No. 192 of 1913, 
decided on 17th September, 1913. 

(a) Criminal P. C- (5 of 1898), S. 195- 
Sanction under—Application for its revocation 
to District Judge cannot be dismissed for 
default—He must pass orders on merits. 

The Criminal P. C. does not contemplate a 
dismissal for default except where it expressly 
provides for. Where therefore an application 
is filed to the District Judge for revocation of a 
sanction granted under S. 195, he is bound on 
a perusal of the order and the grounds set forth 
on the application to pass an order on the 
merits. He cannot dismiss it for default. 
(1895) P. R. 21, rel. on. 

[P. 135, C. 2 & P. 136, C. 1.] 

(b) Criminal P. C. (5 of 1898), S. 526—Extra 
judicial report by Judge—Case should be trans¬ 
ferred. 

By making an extra judicial report, a Judge 
becomes incompetent to try a case. It should 
therefore be transferred from such Judge. 

[P. 136, C. 1.] 

Order. —The Muusif of Seoni sanc¬ 
tioned the prosecution of the petitioner 
and two other persons for the offence of 
forgery and its abatement on the nth 
July last. The sanction was granted 
under S. 195, Criminal Procedure Code 
on an application made to him, though 
the wording of the final order would 
suggest that it was passed under S. 476. 
But looking to the order as a whole, it 
was undoubtedly a sanction under S. 195. 
Against this order the petitioners had an 
undoubted right of moving the District 
Judge for its revocation. On the 1st of 
August the petitioner presented a petition 
to the District Judge which was registered 
as a Miscellaneous Appeal No. 18 of 
1913, in the case of the petitioner. On 
the 5th August the date fixed for hearing 
no one was present for the petitioner and 
the District Judge dismissed the petition 
in default. Against this order the 
petitioner has applied to this Court in 
revision. It appears to me that the 
Criminal Procedure Code does not con¬ 
template a dismissal in default except 


( 7 ) (1891) 14 Mad. 477 . 
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where it expressly provides for : Whether 
we regard the petition to the District as 
one by way of revision or by way of 
appeal. The District Judge was in my 
opinion bound on a perusal of the order 
and the grounds set forth in the petition, 
to pass an order on the merits. This 
view finds support in a case decided by 
the Punjab Chief Court, Koura v. 
Empress (i). The order of the District 
Judge is bad in law and must be set 
aside. The District Magistrate in show¬ 
ing cause says : - 

“ The accused have not been in any way 
prejudiced and the District Judge reports that 
as far as he can see, the application made to 
him would in any case have been dismissed, on 
its merits.” 

This is an extra judicial opinion and 
he cannot take the place of a judicial 
order. By making such an extra judicial 
report,* the District Judge has made him¬ 
self incompetent to try the application. 
It is therefore necessary to transfer the 
petitioner’s application for disposal by 
some other District Judge, Chhindwara 
is I believe the nearest District head¬ 
quarters. I set aside the order of the 
District Judge, dated the 5th August, 
1913 and transfer. “ This appeal No. 18 
of 1913 ” for disposal by the District 
Judge of Chhindwara. He will give the 
petitioner an opportunity of being heard. 
There is a separate application for bail. 
In view of the fact tha': it will take some 
time to dispose of the appeal, I direct 
the District Magistrate to enlarge the 
petitioner on such bail as he thinks fit. 


(1) (1895) 21 P. R. 1895 Cr, 
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In the meanwhile the proceedings in 
criminal trial should be stayed on till 
the District Judge of Chhindwara has 
decided the Appeal. 

The District Magistrate has invited 
this Court to examine the record of the 
Criminal Case before passing orders. It 
would be premature for the Court to do 
so. There has been no delay on the part 
of the petitioners in moving this Court. 
Whatever delay has taken place in pass¬ 
ing orders in this Court is due to the rule 
of this Court which requires an interval 
of at least a fortnight before a case can 
be fixed for hearing. The petitioner 
cannot be deprived of a right given to 
him by S. 195 (6) of the Criminal Proce- 
dure> Code. First reference to the 
remarks made by the District Magistrate 
in para. 2 of his explanation, I would 
point out that there will be no need for 
a re-trial. If the sanction is revoked the 
criminal proceedings now pending before 
the District Magistrate will come to an 
end. If the sanction is continued, the 
trial will proceed, for it was duly initiated 
by a valid sanction subsisting at the date 
of the trial. The mere fact of the 
District Magistrate having framed a 
charge would certainly not disqualify 
him from trying the case, even if a trial 
de novo was necessary. I have no doubt 
the District Magistrate is still ready to 
hear what the defence witnesses have to 
say and also what the pleaders for the 
accused have to urge. This order governs 
the petition filed on behalf of the peti¬ 
tioners co-accused. 

P.N./R.K. 


[ THE END. ] 
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.S’. 195—Private grudge — Sanction 
to prosecute cannot be obtained 120(2) 
Ss. 234—Stolen property at one 
theft received separately by separate 
persons Joint trial of them is illegal 4 
S. 439 Scope—Order of acquittal— 
Power to revise is not ordinarily exer¬ 
cised as appeal by Government lies 203 
-S. 488—Maintenance—Jurisdiction 
Civil and Criminal Courts — Civil 
Court decree superseding Magistrate’s 
previous order of maintenance—High 
Court entitled to set aside Magistrate’s 
order in revision in view of civil Court 
deoree 113 

Decree 

-Construction—Settlement — Court’s 

decree for Dahayak rights—Decree-hol¬ 
der’s continued possession is not by 
virtue of it—He obtains no right to 

land 5 a 

Deed 

-Construction—Transfer prohibited 

bo be made to any, other than one speci¬ 
fied—Right of pre-emption — Specified 
person entitled to enforce 1985 

-Construction — Mortgage — Instal¬ 
ment bond—Stipulation for payment— 
Cause of action when arises explained 31/ 

-Construction — Mortgage — Deed 

held to be an anomalous one being com¬ 
bination of simple usufructuary one 
and one by conditional sale—Also held 
deed did not provide for po3t diem in- 


Deed 

terest and therefore was not allowable 

F -d 16 

evidence 

Oral loan — Proof of — Entries in 
lekha bahi unless corroborated cannot 
be relied upon 151c 

Admissibility — Document unen¬ 
forceable as mortgage admissible for 
collateral purpose 65c 

Evidence Act (1 of 1872) 

- S. 11—Forcible re-entry by lessor 

Police report—Relevency — Admissi¬ 
bility stated 218c 

-5. 33—Revenue records—Khasra — 

Presumption from, stated 220c 

- S. 91—Legal relationship can be 

proved by oral evidence though terms 
are reduced to writing 755 

- S. 32—Applicability—Mortgage res¬ 
cinding previous 3ale — Cancellation of 
registered sale deed by agreement evi¬ 
denced in mortgaged deed—Conduct of 
mortgagee—S. 92 held did not apply 

177c 

*S. 92 — Gift deed by Mahomedan 
inadmissible for want of registration— 
Gift according to Mahomedan Law can 
be proved by oral evidence • 75c 

S. 102—Claim based on descent and 
legitimacy—Burden is on plaintiff un¬ 
less defendant admits 105 

- S. 112 — Legitimacy of person— 

Treatment as son—Presumption of legi¬ 
timacy is rebutted by proof of fact that 
lawful union between parents was impos¬ 
sible 116c 

- S. 114—No presumption of posses¬ 
sion in favour of trespasser 2045 

- S. 115—Doctrine of estoppel—Its 

basis—Term omission’ in S. 115 explain¬ 
ed—It does not only refer to failure of 
duty 185a 

- S. 115—Party to suit failing to 

notify his encumbrance on property 
ordered to be sold is estopped from sub¬ 
sequently setting it up 1855 

- S. 115—Mortgage — Mortgagee not 

entitled to dispute right of mortgagor to 
redeem 177a 

- S. 115 — Estoppel — Fraudulent 

transfer — Fraud successfully carried 
into effect—-Parties to fraud estopped 
from pleading their own fraud 160 

-S. 115—Nephews and grandnephews 

agreed to unite and claim property from 
daughters—They got joint decree—Ne¬ 
phews were estopped from setting up 
superior claim to grandnephews 1435 
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Evidence Act 

-S. 115—Hindu widow allowed to 

represent herself as owner—Mortgage by 
widow attested by heir—Plea as to in¬ 
validity of mortgage is not maintainable 

124 (1 )a 

-S. 115 — Equitable estoppel when 

applicable stated 31/ 

Execution 

-Purchaser—Right — He can chal¬ 
lenge validity of encumbrance lG3c 

-Doctrine of applies to execution 

sales as well 
Grant 

-Jagir—Grant by King of Oudh 

maintained by British Government— 

Grant in perpetuity so long as there are 

lineal heirs—Grant conferred heritable 

and transferable estate 65a 

Hindu Law 

-Alienation—Coparcener — Mortgage 

is not binding unless for legal necessity 
against property—Neither personal dec¬ 
ree against survivors can b9 passed 76 

-Alienation — Coparcerner — Aliena¬ 
tion though by managing coparcener is 
not binding on other adult members 
without consent expressed or implied 57a 

--Alienation — Consent — Coparcener 

holding benefit from alienation—Consent 
can be presumed from it 575 

-Alienation by coparcener—Objec¬ 
tion on ground of absence of benefit or 
necessity can be raised 57c 

-Alienation by father — After born 

son not entitled to question 7 

-Debts—Father — Immorality —Alle¬ 
gation must be specific in respet of par¬ 
ticular debts to discharge son from 
liability 24c 

-Family business—Debts — Manager 

—Enquiry by creditor — Manager has 
authority to borrow for purpose of busi¬ 
ness — Nature and extent of enquiry 
stated 123 

-Joint family property—What is and 

how property becomes joint stated— 
Very strong evidence is required to show 
that self-acquired property became joint 
—Fact of father and son living together 
does not make father’s self-acquired joint 

24a 

-Joint family property—Self-acquir¬ 
ed obtained proeviously to ancestral pro¬ 
perty iB not accretion to nucleus of joint 
family property 245 

-Marriage—Divorce—Divorce is not 

recognised by law but by custom 116a 


Hindu Law 

-Marriage—Change of religion—Ef¬ 
fect—It does nob dissolve it 1165 

-Succession—Reversioner—He must 

prove that no other intermediate rever¬ 
sioner exists 10a 

-Widow — Surrender — Release by 

widow in favour of reversioners trans¬ 
fers widow’s life interest in them for life 

177 d 

-Reverisioners can sue for redemption 

in life-time of widow 177e 

-Widow allowed to represent herself 

as owner—Mortgage by widow attested 
by heir—Plea as to invalidity of mort¬ 
gage is not maintainable 124 (l)a 


Jurisdiction 


-Civil and revenue—Civil Court can 

grant declaration of person being tenant 
though nature can only be determined 
by revenue Court 2245 

-Civil and Revenue Courts Suit for 

ejectment — Revenue Court declaring 
person under-proprietor—Suit for decla¬ 
ration that he has no superior or inferior 
proprietary rights is maintainable in 
Civil Court 193a 

-Civil and Revenue Courts—Parti¬ 
tion officer of Revenue Courts not en¬ 
titled to convert private property into 


wakf property Ibia 

-Towers of .ludge raised Delay in 

publication of notification did Dot affect 
his authority to dispose of matter 170 (l) 

-Absence of objection does not confer 

jurisdiction Where there is none 114c 

-Plea raised at late stage — Court 

bound to take cognizance of 285 

-Civil and Revenue — Question of 

class of tenancy—Revenue Court’s juris¬ 
diction is exclusive 5 d 


Landlord and Tenant 

-Abadi—Sites of houses in inhabited 

area of village property of zamindar in 
Oudh—Right of tenant stated 220a 

--Abadi — Financial Commissioner’s 

letter No. 5107 dated 7th August 1868— 
Construction—Waiver of title to honae 
sites „ 2206 

-Abadi—Land within Municipl limits 

Dot necessarily portion of city —Right of 
landlord stated 220c 

--Abadi—Transfer by riaya of house 

sites without objection by zamindar— 
Title of proprietary possession not creat¬ 
ed 220<2 

-Lessee cannot set up under-proprie¬ 
tary right 5c 
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Lease 

Covenant—Lessor’s right of re-entry 
by force not justifiable — Conditions as 
to forcible re-entry in lease void 2i86 

Invalid lease—Lessee may be treat¬ 
ed as tenant-at- will 165c 

Limitation Act (9 of 1908) 

S. 5 — Presentation of appeal to 
wrong Court if under bonafide mistake is 
sufficient cause 74a 

S. 5 — Minor appellant — Mother 
unaided by counsel — Appeal filed in 
wrong Court — Presentation to proper 
Court beyond period of limitation—Mis¬ 
take was held bona fide and excusable 

74 b 

S. 7 Decree—Joint Hindu family 
—Minor members —Manager entitled to 
give valid discharge with respect to 
execution of decree—Limitation stated 

227 

S. 12 (3)—Exclusion of time spent 
in obtaining copies of judgment and 
decree separately can be allowed 170(2) 

Art. 132 — Deed creating further 
charge prohibiting mortgagor to redeem 
mortgage alone and providing mortgagee 
to recover his amount any time — Held 
cause of action commenced from date of 
further charge and Art. 132 applied. Ill 

Art. 182 — Contiunation of proce¬ 
edings Decree for mesne profits and 
costs Execution for costs only—Subse¬ 
quent application for mesne profits was 

not in continuance of first. la 

Lis pendens. 

Power of Court to bind transferee 
pendente lite by result of litigation 200c 

Doctrine of applies to execution 
sales as well. 

Sale of property in execution during 
pendency of suit concerning same prop¬ 
erty—Proceedings pendent lite—Attach¬ 
ment prior to suit does not matter. Ad 

Mahomadan Law. 

-Guardianship—De-fecto guardian— 

Transaction entered into for benefit and 

for urgent and imperative necessity 

binding on minor 65d 

-Guardianship—De-facto guardian — 

Alienation by unauthorised guardian — 

Validity depende on minors adopting or 

not adopting on becoming major 65e 
Minor 

Compromise—Minor deriving bene¬ 
fit is bound by compromise entered into 

by father 136c 

Minority. 

Burden of proving minority lies on 
person alleging it 136a 


Mortgage 

Contribution—Suit on prior mort¬ 
gage—Puisne mortgagee not impleaded 
Mortgagee purchasing property—Part 
of property included in subsequent 
mortgage That mortgagee is entitled to 
sell property on condition of paying off 
proportionate amount due on prior 
mortgage 211 

-Power of mortgagor to deal with 

property subsequent to mortgage — As¬ 
signee of mortgaged property takes sub¬ 
ject to mortgage incumbrance— Interest 
destroyed by sale or foreclosure 200a 

”■ ■ ’Lease granted by mortgagor of mort¬ 
gaged property—Validity of — Lessee of 
mortgaged property—Acquisition of right 
of equity of redemption 2006 

——Lease of mortgaged property subse¬ 
quent to mortgage—Long term of lease 
granted—Validity stated 200c 

-Power of mortgagor to grant lease— 

Grant of perpetual lease is not valid 

165 a 

——Prior mortgagee can challange vali¬ 
dity of subsequent mortgage 1636 

-Redemption—Clog on — As general 

rule right of forclosure and right of re¬ 
demption should be co-extensive—Post¬ 
poning redemption till 60 years but 
mortgagee reserving right to sue at any 
time—This was held to be unreasonable 

151a 

-What is not an anomalous mortgage 

illustrated—Mortgage was held as com¬ 
bination of simple and usufructuary— 
Held further mortgagor cannot be 
allowed to redeem to prejudice of mort¬ 
gagee against stipulation 109 

-Redemption — Suit — Parties have 

option to effect redemption out of Court 
and settle accounts or pay principal 
under protest and sue for decision of 
matters 63 

-Commission — Agreement to pay 

commission to mortgagee if not under 
fraud or undue influence is binding 31a 

-Compensation awarded for breach 

of penal clauses forms part of debts and 
is recoverable as such 31* 

-Interest— Court is not bound to 

award interest at rate determined as fair 
from date stipulated to realisation as 
provided in bond 31ft 

-Interest — Deefl held to be anomal¬ 
ous being combination of simple usufruc¬ 
tuary one and one by conditional sale - * 
Also held deed did not provide for post 
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ortgage 

diem labored and therefore was not al¬ 
lowable 

Oudh Estate* A^t (1 of 1359) 

-5s. 2. 14 and *22 - Oulh Estates 

(Amaalment/ Act (3 of 1910), S. 3 
Summary settelment—Grant of sanad 
Construction—“Primogeniture” Mean¬ 

ing of— Res jadioata — Succession held 
governed by S. 22 — Words in S. 14 
‘might have succeeded,” meaning of — 
Applicability of ( S. 14 — ‘ Successors 

meaning of — “Nearest male heir” — 
Interpretation of 78 

-5. 6—Mortgage in 1835 fixing term 

for redemption expiring after the annexa¬ 
tion of Oudh—Suit for redemption is not 
ba-red 1366 

Oudh Rent Act (22 of 1886) 

-S 47— “Tenant ” in S. 47, means 

unprivileged tenant 168<x 

-S. 47—Enhancement of rent—Grain 

and cash reat—Deterrninati jq of 1686 

-5 47 — 8. 47 is intende i to protect 

unprivileged tenant 168c 

-5. 108, (10)—Scope—Does nob apply 

between rival tenants 207 

-5.108 (10) -S;ope—It applies to 

uudsr-pr >prietors whether their titles 
as sued areadraiGted or not —They can¬ 
not sue for declaration of title in Civil 
Cou r b direotlv 142(1) 

-5. 126 (1)—Manager islambardar— 

His duties stated 1456 

-S. 127—Suit for recovery of arrears 

of rent—Defendant holding land as ten¬ 
ant—Agreement to pav rent not proved 
—Action under S. 127 not permissible 

127a 

- S. 127—Suit for recovery of &Tr&rs 

of rent—Grain rent—Nature of proof— 
Mend rate cannot he allowed 127c 

-5. 127—Trespasser—Suit against— 

Remedy explained — Suit for p>89^ssion 
and damages for fair and equitable rent 

64a 

—S. 127—Suit against trespasser— 
Civil Court entitled to grant relief for 
possession and grant decree for m^sne 
profir.s 646 

Pardanashin Lady 

-Deed exeouted by—Burden of proof 

—Validity—Proof of independent advice 
not necessary 1 >0a 

-Attestation of document —Execu¬ 
tion of document inside parda—A bes¬ 
ting witness bound to enquire bona fide 

execution b* r ore attestation 1906 

Penal Code (45 of 1860) 

. . S , 304 —Wife foundlying withstran- 


Penal Code 

gor — Murder rf—Grave and sudden 
provocation — Offence is of culpable 
homicide not amounting to murder 

126 

-5. 395—Offence committed in Luck¬ 
now—Trial in Sessions must bo by jury 
and not assessors as provided by notifi¬ 
cation 120 ( 1 ) 

Pensions Act (23 of 1871) 

-Grant of villages revenue-free 

amounts to pension 656 

Pleadings 

-Relief—Relief claimed on many 

grounds—Party entitled to give up any 
grounds of relief before decision of case 

193c 

-Lessee cannot set up under-proprie¬ 
tary right 5c 

Pocsession 

-Possession is presumed to follow 

title 204a 

— Submerged land — Plaintiff’s title 
proved“Posse 3 sion must be proved to be 
of plaintiff though defendant proved bo 
be in possession immediately before and 
after submersion 204c 

Practice 

-Burden of proof—Question of —Is 

not important when both parties have 
adduced evidence 163d 

-Relief—Claim asowner is inconsistent 

with claim as mortgagor—Claim rejected 
on ground of mis-joinder of reliefs does 
not bar fresh suit 148 

-Evidence—Third party entitled 

disclaiming interest in title to property 
—Conveyance of property not affected 
by statements unless evidenced by some 
act within law 132c 

Precedent* 

-Subordinate Courts—Duty to follow 

decisions of tbeir High Court 218 d 

Pre-emption 

-Contract can create right to pre¬ 
empt in Oudh 198a 

-Decree—Date fixed—Application to 

deposit made and allowed on last day 
fixed but actual deposi* could not be 
made within time bv error of Court— 
Held deposit was good 1716 

-Equity of redemption by way of 

exchange—Right of pre-emption cannot 
be exercised 1496 

-Suit for—Cause of action when 

accrue-*—It accrues from date of sale 
deel and not date of possession 121 ( 2 ) 

Pr-vy Council 

-N ) appeal unless substantial question 

of law involved 158 
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Provincial Insolvency Act (3 of 1907) 

S. 27—Procedure under S. 27 stated 
Proposal must first be approved by 
majority of creditors before acceptance 
by Court Court is also not bound to 
accept simply because creditors approve 

H 173 

Record of Rights 

“ Revenue records—Khara—Presump¬ 
tion from, stated 2 ' 20 e 

Entry in Revenue Register without 
any explanation as to how it originated 
or was brought into existence is , if in¬ 
consistent with other known facts, not 
.entitled to any weight 181c 

Registration Act (16 of 1908) 


“S. 2 Transaction regarding trees— 
Character of transaction determines if 
tree are moveable or nob '195a 

S- 2—Mortgage of him tree without 
intention of its being severed from land 
Tree held immovable property 1956 
S. 17—Deed not creating new right 
but only recognising pre-existing right is 
not compulsorily registrable 199 

~ *S. 17 (l) (a)—Question whether 

grove transaction amounts to transfer of 
immovable property depends on facts— 
Transfer of plot with trees and house— 
Plots to be retained as grove—Held it is 
transfer of immovable property and 
requires registration 75 a 

S. 49—Admissibility—Unregistered 
documectean be admitted for collateral 
purpose 1656 

aS’. 50—No priority can be claimed 
in respect of unregistered mortgage deed 
when subsequent mortgage-deed is regis¬ 
tered 124(1)6 

Specific Relief Act (1 of 1877) 

S. 42—Suit for declaration that 
defendant is not superior or under-pro¬ 
prietor Cause of action when arises 
stated 224a 

- -S. 42—Even cosharer can sue for 

declaration and decree is good if other 
oosharers are joined as defendants 224c 

-S.42—Grant of longterm lease—Suit 

for declaring it void — Court entitled to 
grant declaration in modified form 200 d 
“— S. 42—Right to property—Hindu 
widow in possession of mortgaged property 
—Reversioner mortgaging property itself 
and not reversionary interests—Suit for 
declaration by widow that mortgage 
does not affec!- V'"' interests is maintain¬ 
able 176 

S. 42—Revenue Court’s decision in 
ejectment suit that defendants are not 


Specific Relief Act 

mere tenants gives cause of action for 
suit under S. 42 55 

Succeasion Act (10 of 1865) 

-S. 50—Will without attestation not 
valid 187 

Transfer of Property Act (4 of 1882) 

-S. 54—Where certain rights in land 

are given in lien of right of equity of 
redemption, neither of them is a “price” 
for other within S. 54 149c 

- S. 58—Personal liability of mort¬ 
gagor depends on construction of deed 
and remedy provided to satisfy debt— 
In case of foreclosure mortgage no per¬ 
sonal liability exists—Warrantee about 
title does not imply personal liability 
unless there is breach—Promise to pay 
at certain date is usual in every mortgage 
and does nob imply personal liability 147 

-S. S2—Mortgagee is not entitled to 

make improvements on mortgaged 
property with object of deriving greater 
benefit 177/ 

- S. 98—What is not an anomalous 

mortgage illustrated—Mortgage was held 
as combination of simple and usufructu¬ 
ary—Held further mortgagor .cannot be 
allowed to redeem to prejudice of mort¬ 
gagee against stipulations 109 

-- S. US—“Thing” in definition of 

“exchange” does not include tangible 
things only, but intangible things as 

well, such a 3 equity of redemption 149a 
U. P. Court of Wards Act (3 of 1898) 

-Personal decres against ward is 

nullity— Collector cannot be substituted 

to make it enforceable 20_6 


U. P. Land Revenue Act (3 of 1901) 

- S. 106—Scope of—Division of entire 

village—Such partition ordinarily in¬ 
volves partition of buildings alscr— 
Revenue Courts however have no juris¬ 
diction to do it 

-S. Ill—Scope—It refers to objec¬ 
tions about title and of jurisdiction 1146 

•-5. 233 —Revenue paying land 

Division of—Partition by Commissioner 
appointed by Civil Court—Consent of 
parties cannot confer jurisdiction 
Civil Court not competent to make 
partition 28a 

- -S. 233, (i)— Jurisdiction—Civil a D d 

Revenue Courts—Plea of perpetual lease 
—Civil Court held precluded from going 
into question of nature of tenancy 1936 
Vendor and Purchaser 
—Surrender of rights under sale Pur¬ 
chaser can enter into mortgage or pro 


party under sale 


1776 
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Wajih-nl-M* 

■-Entries in—Sufficient proof—Value 

of— Entry whether oonolusive proof of 
onatorn is question of fact 1326 

5 . __ 


Will 

-Construction—Stipends made pay- . 

able out of wosika allowance and other 
moveables — Immovables distributed 
among relatives — Stipendiaries must 
look to that fund alone 128^ . 
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Lindsay, J. G. 

Kunj Beliari Lai —Defendant — Ap¬ 
pellant. 

v. 

Bam Sakai and others —Plaintiff and 
Defendant — Respondents. 

Second Appeal No. 219 of 1913, De¬ 
cided on 30th March 1915, from decree 
of Diet. Judge, Sitapur, D/- 15th March 
1913. 

(a) Limitation Act (9 of 1908), Art, 182- 
Continuation of proceedings —• Decree for 
mesne profits and costs—Execution for costs 
only—Subsequent application for mesne pro¬ 
fits was not in continuance of first. 

Where a decree was passed for mense profits and 
aosta, and the deorae-holder first applied for ex¬ 
ecution of the decree ai to costs only, and after¬ 
wards for that of the decree as to mesne profits 
alone: 

Held: that the application was not in continu¬ 
ance of the first 'out that thoy were quite separate 
and distinct applications. [P 3 G 1] 

(b) Lis pendens—Court sale—Applicability, 

The doctrine of lie pendens applies to exe¬ 
cution sales as well. [PS Cl] 

(c) Civil P. C. (5 of 1908), S, 60—Attach¬ 
ment does not confer any title—Alienation 
only prevented. 

A mere attachment of a property does not 
oonfer any title upon any one. It only prevents 
the property being alienated by the person to 
whom it belongs during the continuance of th9 
exeoutlon proceedings. [P 3 C 1] 

(d) List Pendens—Sale of property in exe¬ 
cution during pendency of suit concerning 
same property — Proceedings pendent lite— 
Attachment prior to suit Hoes not matter. 

Execution proceedings taken against a pro¬ 
perty during the pendency of a suit in respect 
of the same property and resulting in a sale of 
that property sometime after tho suit is decreed, 
are proceeding peudente lite, which cannot in 
any way affeot the rights of the docree-holder, al¬ 
though tho property may have been under at¬ 
tachment from before the institution of the suit. 

IP 3 C 1] 

Bampat Bam —for Appellant. 

Basdeo Lai —for Respondent. 

1915 0/1 Sc 2 


Judgment. —The dispute in this case 
relates to a share of 1 biswa 5 biswansia 
of a village called Sarora Khurd. The 
facts are somewhat complicated and it is 
necessary to refer to a number of trans¬ 
actions which have let up to the present 
situation. One Muhammad Husain Khan 
was the owner of a hamlet called Badal 
Nagar and also of a 6-biswas share in 
Mauza Sarora Khurd. In the year 1835 
he made a mortgage of Badal Nagar and 
of a 2-biswas l0-bi3wansis share in 
Sarora Khurd to one Nil Kanth. This 
mortgage, was by way of a. conditional 
sale. In the year 1396 Nil Kanth, the 
mortgagee, was given possession a.s ovner 
over the whole of the hamlet of Badal 
Nagar. He was also put in possession aa 
mortgagee of the 2-biswas 10-biswanaia 
share of Sarora Khurd. In the mutation 
proceedings which took place in this 
connection, it seems to have been put on 
record that the area of the Badal Nagar 
hamlet wa9 289 bighas 9 biswas and on 
this footing Nil Kanth was given posses- 
sion. A3 a matter of fact th9 total area 
of Badal Nagar was only 229 bighas. In 
consequence of this , iu the year 1900 a 
suit was brought by Muhammad Hussain 
Kban for the recovery of possession of 
60 bighas odd. This suit was instituted 
against the two sons of Nil Kanth, 
namely, Prag Dat and Sundar Lai. A 
decree was passed in favour of Muham¬ 
mad Husain Khan. He was given pos¬ 
session of 60 biswas odd and was also 
awarded coats and mesne profits. On 27th 
May 1901 Prag Dab and Sundar Lai 
mortgaged the hamlet of Badal Nagar to 
one Sahdeo. In their mortgage they des¬ 
cribed the area of Badal Nagar a3 being 
289 bighas and 9 biswas. The mortgage- 
deed contained a covenant that if by any 
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reason the mortgagee came to lose pos¬ 
session of any portion of this area, the 
mortgagors were to be liable to give him 
compensation out of their other property 
moveable and immovable. 

The result of the suit brought by 
Mahammad Husain Khan was therefore 
to deprive this mortgagee, Sahdeo, of an 
area of 60 bighas. On 9th November 
1906 one Kunj Behari took a mortgage of 
the half of Badal Nagar from Sundar Lal 
and in February 1907 he redeemed the 
mortgage which had been executed in 
favour of Sahdeo on 27th May 1901. 
Having done this Kunj Behari, on 16th 
February 1907, brought two suits. One 
of these suits was against Sunder Lal. 
This was a suit for possession of one 
half of Badal Nagar based upon the 
mortgage executed in his favour by 
Sunder Lal on 9th November 1906. The 
second suit was against Prag Dat. This 
was a suit for possession of the other 
half of Badal Nagar on the strength of 
the mortgage in favour of Sahdeo which 
the plaintiff, Kunj Behari, had redeem¬ 
ed. In this latter suit Kunj Behari al¬ 
leged that 60 bighas out of Badal Nagar 
had been lost by reason of the decree ob¬ 
tained by Muhammad Husain. Prag Dat 
was liable to give him compensation to 
the extent of his share. He therefore 
asked for possession of 1 biswa and 5 
biswansis of Sarora Khurd, that being 
the share which was in possession of 
Prag Dat as mortgagee. Both these suits 
of Kunj Behari were decreed on 23rd 
April 1907 and he was awarded posses¬ 
sion of Badal Nagar and of the 1-biswa 
5 -biswansis share of Sarora Khurd in 
the month of June in that year. We 
have now to consider certain proceed¬ 
ings which were taken subsequent to the 
deoree passed in favour of Maham¬ 
mad Husain Khan. It has already *.been 
mentioned that Muhammad Husain ob¬ 
tained a decree not only for possession 
of 60 bighas of Badal Nagar but also for 
costs and mesne profits. He assigned his 
interest in this decree, so far as it con¬ 
cerned the costs and mesne profits, to 
one Fakir Mahammad and in the month 
of December 1906 Fakir Muhammad put 
in an application for execution of so 
much of the decree as related to costs. 
He asked for attachment of property 
belonging to the judgment debtors in¬ 
cluding the share in this village of Sarora 
Khurd. These execution proceedings 
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were dealt with a file which is described 
as File No. 386 of 1906. I have not be¬ 
fore me the full record of what took 
place in these execution proceedings, but 
at any rate there is upon the record a 
copy of the attachment order which was 
issued in this case. In March 1907 Fakir 
Muhammad made another application for 
execution of the decree which had b 3 en 
assigned to him. 

This time he was seeking execution sa 
as to recover the amount of Bs. 500 odd 
which had been awarded as mesne profits. 
In this application which «is contained 
in a separate Execution File No. 76 of 
1907, Fakir Muhammad asked for attach¬ 
ment of the property which had already 
been put under attachment in pursuance 
of his application of December 1906. It 
would seem that attachment had not 
been raised in the meantime. In pursu¬ 
ance of this latter application for exe¬ 
cution of the decree for mesne profits the 
mortgagee rights of Prag Dat and Sundar 
Lal in Mauza Sarora Khurd were sold 
and purchased by one Bam Sahai for 
Bs. 2,405-4. The date of this purohase 
was 25th July 1907. Bam Sahai is the 
plaintiff in this case and his claim is 
that by reason of this purchase at auc¬ 
tion he is entitled to possession of the 
property ho purchased. On the contrary 
Kunj Behari, who was the defendant 3 in 
the case, pleads that he is entitled to 
retain possession as against Bam Sahai 
by virtue of the decree which he obtain¬ 
ed against Prag Dat in the month of 
April 1907. He pleaded that Bam Sahai’s 
purchase having been made pendente 
lite cannot, in any, way affect his (Kunj 
Behari’s) right under the decree which 
he had obtained. Both the Courts below 
rejected this defence and decreed the 
plaintiff’s claim. It is contended here 
that the decision of the Courts below 
was wrong, that it ought to have been 
held that the doctrine of lis pendens ap¬ 
plied to the plaintiff’s purchase and that 
he was bound by the decree which had 
been passed in favour of Kunj Behari. In 
my opinion both the Courts below are 
wrong. There can be no doubt whatever 
that the application for execution which 
led to the sale of this property purchas¬ 
ed by the plaintiff, Ram Sahai, was made 
while the suit brought by Kunj Behari 
against Prag Dat was still pending. The 
Court of first instance (Subordinate 
Judge) refused to entertain this plea of lis 
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pendens, on the ground that this Becond 
application for execution was merely a 
continuation of the execution application 
which had been presented by Fakir 
Mahammad in the month of December 
1906. I am unable to accept this view of 
the matter. It seems to me quite clear 
that there were two distinct and separate 
applications for execution and that it 
cannot be said that the second applica¬ 
tion was in continuation of the first. The 
first application wa3 for execution to 
satisfy the decree for costs. The second 
application which was dealt with en¬ 
tirely separately was an application for 
execution of the decree for mesne profits. 
There can be no dispute that the doot- 
rine of lis pendens applies to execution 
sales, and it seems to me quite clear 
therefore that the execution proceedings 
which were taken during the pendency 
of Kunj Behari's suit and which result¬ 
ed in a sale to the plaintiff, Ram Sahai, 
of the property in dispute some months 
after Kunj Behari had actually got 
his decree, were proceedings pendente 
lite which cannot be allowed in any¬ 
way to affect the rights which Kunj 
Behari got under his decree of April 1907. 
Even if it be assumed that the second 
implication was an application in con- 
tiunation of the first application of 
December 1906, I do not see how that 
alters the situation. It may be that the 
property in suit was attached in conse¬ 
quence of that first application and that 
that attachment was still continuing at 
the date when the second application for 
execution was made, but the mere at¬ 
tachment of the property does not con¬ 
fer any title upon any one. 

It only prevents the property being 
alienated by the person to whom it be¬ 
longs during the continuance of the exe¬ 
cution proceedings. Fakir Muhammad 
acquired no title to this property by 
putting it under attachment and so it is 
difficult to understand how this auction- 
purchaser, Ram Sahai, can in any way, 
set up a right against the right which 
Kunj Behari obtained under bis decree. 
A number of authorities were cited to 
the Judge of the lower appellate Court, 
authorities which he thought it was not 
necessary for him to consider inasmuch 
as he agreed with what ha calls "the 
broad view” taken by the Court of first 
Instance. In my opinion this "broad 
view” was entirely erroneous. I can see 


no reason whatever why Ram Sahai 
should be held to bo in a position to in¬ 
sist upon possession as against tho prior 
title of the appellant, Kunj Behari iv 
title which, according to the doctrine of 
lis pendens, could in no way be affected 
by the proceedings which ended in the 
purchase made by Ram Sahai I there¬ 
fore accept this appeal, set aside tho 
order of the Court below and direct that 
the suit of Ram Sahai he dismissed with 
costs. Tho defendant-appellant Kunj 
Behari, is entitled to his costs against 
Ram Sahai ia all three Courts. 

b . v ./ r . k . Appeal accepted. 

A. 1. R. 1915 Oudh 3 

Lindsay, J. C. 

Ahsan Ali —Plaintiff—Applicant. 

v. 

Muhammad Jafar Ali Khan — Defen¬ 
dant—Opposite Party. 

Civil RevD. Potn. No. 165 of 1914, De¬ 
cided on 16th March 1915, from order of 
Dist, Judge, Lucknow, D/- 19ch August 
1914. 

Practice — Revision — Leave to appsal as 
pauper rejected under O. 44, R. 1—Order 
not open to revision -Civil P. C. (5 of 1908), 
O. 44, R. 1. 

An order of a lower appellate Court rejecting, 
under O. 44 , R. 1 , Civil P. C., au application for 
leave to appeal as a pauper, is not open to revi¬ 
sion by the High Court, although the former 
Court has formed an erroneous opinion regarding 
the merits of the judgment of the first Court, un¬ 
less it is shown to have exercised its jurisdiction 
with 9ome illegality or irregularity. [P 3 C 2 ] 

Ali Muhammad —for Applicant. 

Puttn Lai —for Opposite Party. 

Judgment. — This application for re¬ 
vision must be dismissed. The applicant 
is one Mir Ahsan Ali, who obtained leave 
to sue in forma pauperis. His suit was 
dismissed by the first Court. Ha made 
an application to the District Judge for 
permission to appeal in forma pauperis 
and the Judge taking action under the 
provisions of O. 44, R. 1, of the Code 
held, after perusing the petition and the 
judgment of the first Court, that there 
was no ground on which it could be held 
that the decree of the Court below was 
contrary to law or to some usage having 
the force of law or was otherwise errone¬ 
ous or unjust. I fail to see how it can 
be contended that this order of the Dis¬ 
trict Judge is open to revision. It is not 
made to appear that the Judge acted in 
the exercise of his jurisdiction with any 
illegality or irregularity. All that the 
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Cade required him to do was to peruse 
the judgment of the first Court and the 
application which was put in by the ap¬ 
plicant, It is nothing to the point to say 
that the Judge has formed an erroneous 
opinion regarding the merits of the judg¬ 
ment of the first Court. That has got 
nothing to do with the case so far as this 
matter of revision is concerned. The 
Judge had jurisdiction to decide either 
rightly or wrongly and it may be that 
his opinion is wrong, but with that I 
have nothing to do. I am satisfied that 
no application for revision can be main¬ 
tained. The application i3 dismissed with 
costs. 

v.r./r.K. Application dismissed. 

A. I. R. 1915 Oudh 4 

Stuart, A. J. C. 

■Jagan Natlr- Accused—Appellant. 

v. 

Empero )—Opposite Party. 

Criminal Appeal No. 565 of 1914, De¬ 
cided ou 2nd February 1915, against 
order of Asst. Sessions J., Lucknow, D/- 
19th November 1914. 

Criminal P. C. (5 of 1908), Ss. 234 and 
537—Stolen property at one theft received 
separately by separate persons—Joint trial 
of them is illegal. 

A joint trial of persons separately receiving 
property stolen at one and the same theft, is bad, 
and this defect is not an irregularity which can 
be cured under S. 537 , Criminal P. C.; and a 
convictiou married by this defect cannot stand, 
29 Dom 449 and 33 Cal 1256 Ref 

[P 4 C 2] 

R. F. Bahadurji —for Appellant. 
Government Pleader —for the Grown. 
Judgment.—In thiscase four persons 
Sheo Prasad, Jagan Nath, Chhedi Ahir, 
and Mb. Radha, were tried together by 
the learned Assistant Sessions Judge of 
Lucknow p.nd a jury on separate charges 
under S. 411, I. P. C. The charges were 
based on the following allegations: On 
16th August 1914 a burglary had been 
committed on the premises of a certain 
Munshi Parbhu Dayal. Property which 
was alleged to have been stolen during 
the commission of that burglary was 
found in the house of Sheo Prasad. 
Other property alleged to have been 
stolen during the commission of the 
burglary was found in the house of Jagan 
Nath. It was further asserted that cer¬ 
tain property stolen during the com¬ 
mission of the burglary had been traced 
to the possession of Radha and that 


certain other property which was alleged 
to have been stolen during the commis¬ 
sion of the burglary was found in the 
possession of Chhedi. It was not part of 
the case for the prosecution that any of 
these four persons had actually taken 
part in the commission of the burglary, 
and the case for the prosecution appears 
to have been compatible with a theory 
that the burglars had disposed of one 
portion of the stolen property to Sheo 
Prasad, another to Cheddi, a third to 
Jagan Nafch, and a fourth to Radha, such 
disposals being separate and unconnected 
with each other. The case for the pro¬ 
secution could be accepted in entirety 
and at the same time it could be found 
that each of these four persons was 
ignorant of the disposal of the stolen 
property made to the others. * In these 
circumstances I do not consider that the 
prosecution alleged that these four per¬ 
sons had committed different offences in 
the same transaction. 

The result of the trial was that Jagan 
Nath and Sheo Prasad were convicted, 
and that Chhedi and Radha were ac¬ 
quitted. On behalf of Jagan Nath, counsel 
has appeared to appeal against the con¬ 
viction on the ground that there had 
been no legal trial owing to these four' 
persons having been tried jointly. Sheo 
Prasad has also appealed through the 
jail, raising no legal points and putting 
forward nothing of weight and since 
filing his appeal (I am informed by the 
jail authorities) he has escaped from 
prison where he was serving not only the 
sentences under this conviction but 
sentencs under other convictions. The 
defect in the trial of Jagan Nath is, how¬ 
ever, also apparent in the trial of Sheo 
Prasad, and this defect is not an irre¬ 
gularity which can be cured under S. 537 
of Act 5 of 1898. The point raised is not 
a new one. It baB already been considered 
in Emperor v. Jethalal Harlochand (l) 
and Abdul Majid v. Emperor (2) and in 
other cases and there is a consensus of 
opinion that a conviction marred by this 
defect cannot stand. I have, therefore, 
no option but to set aside the convictions 
and sentences both in the case of Jagan 
Nath and in the case of Sheo Prasad. I 
order accordingly. I should not have 
considered anything raised by Sheo Pra- 
sad in his petition of appeal had it re- 

1. 1905) 29 Bom 449. 

2. 1906) 33 Oal 1956. 
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(erred to the merits of the oase, as bis 
alleged action in esoaping from jail would 
deprive him of any right to ba heard, 
but this is not a case of an appeal against 
a oonviotion but of an illegal couviotiou. 
There iB, of course, nothing in the pro¬ 
ceedings so far whioh will prevent the 
Grown taking such other action against 
Jagan Nath and Sheo Prasad as it may 
see fib to take. Jagan Nath will be set 
at liberty, unless he is detained on some 
other charge. 

B.V./r.K. Appeal allowed. 

A. I. R. 1915 Oudh 5 

Lindsay, J. 0. and Kanhaiya 
Lal, A. J. 0, 

Bam Asre and others —Defendants— 
Appellants. 

v. 

Muhammad Abul Hasan Khan and 
others —Plaintiff and Defendants — Res¬ 
pondents. 

First Appeal No. 15 of 1913, Decided 
on 24th February 1915, from decree of 
Sub-Judge, Gonda, D/- 13th December 
1912. 

(a) Decree—Construction — Settlement— 
Court's decree for Dah&yak rights—Decree- 
holder’s continued possession is not by virtue 
of it—He obtains no right to lend. 

Where a Settlement Court does not pass a 
decree for under-proprietary rights or lor sub- 
settlement but merely fordahyak rights, and the 
deoree-holder’s continued possession of land is 
not by virtue of that decree, he has no right to 
possession of land as distinguished from the right 
to dahyak decreed to him: 12 0 C 124 and 14 
0 0 836, Ref. fP 6 C 2] 

(b) Specific Relief Act (1 of 1879), S. 42- 
Revenue Court’s decision in ejectment suit 
that defendants are not mere tenants gives 
cause of action for suit under S. 42. 

Where the plaintiffs in a suit to contest a 
notice of ejectment claim to be under-proprietor9 
of the land, and the notice is cancelled by the 
Revenue Court on the finding that they have 
greater rights than thosa of a mere tenant, such 
deoision of the Revenue Court affords a good 
cause of action to the landlord to go to the civil 
Court for a declaration that the plaintiffs do not 
possess any under-proprietary rights; 14 0 C 
196, Ref. ^ [PTC 1] 

(c) Adverse Possession — Landlord and 
Tenant — Lessee cannot set up under-pro¬ 
prietary right—Practice—Pleadings, 

A lessee cannot set up under-proprietary rights 
by adverse possession. [P 7 0 1] 

, (d) Jurisdiction—Civil and Revenue—Ques¬ 
tion of class of tenancy — Revenue Court’s 
jurisdiction is exclusive. 

The determination of the class of tenancy 
to which a tenant belongs, is exclusively eogniz- 
able by the Revenue Courts. [P 7 C 1] 

Ishuri Dayal —for Appellants. 

Sami Ullah Beg—lox Respondents. 


Judgment. —The dispute in this case 
relates to Mauza Datai, whioh forms a 
part of Birwa Mahnon Estate. The 
plaintiff is the superior proprietor of an 
8 -annas share in the said village by pur¬ 
chase from Ardawan Singh and has ac¬ 
quired the remaining 8-annas share by 
purchase at auction in execution of a 
decree against Achal Ram during the 
pendency of this suit. The defendante-ap- 
pellants claim to bathe under-proprietors 
of the said village. The plaintiff sought 
to eject them through the Revenue Court 
treating them as tcnants-at-will, but 
was unsuccessful. The present suit was 
filed by him to obtain a declaration that 
the contesting defendants had no right 
to hold possession of the village as 
superior proprietors or under-proprietore. 
The learned Subordinate Judge found 
against the defendants and decreed the 
claim. The main grounds urged in the 
appeal are that thedefendants-appellante 
are entitled to under-proprietary rights 
in the village by virtue of a Settlement 
decree dated 1st February 1872 and by 
reason of their prescriptive possession 
for more than 12 years, that the plaintiff 
has no cause of action for the suit and 
that he is in any case not entitled to a 
decree in regard to more than an 8-annas 
share owned by him on the date of the 
9 uit. It appears from the judgment of 
the Extra Assistant Commissioner dated 
22nd December 1870 that Sheo 
Sahai Misra, the predecessor-in-interest 
of the defendants-appellants, sued 
Mt. Sarfaraz Kunwar, the predecessor- 
in-interest of the plaintiff, for pukhtad&ri 
or sub-settlement of the village, basing 
has claim on a birt jangal taraahi, said 
to have been granted him in 1205 Fasli 
by Mt. Jurao Kunwar, the then 
proprietor of the village (Ex. 4). It was 
asserted that the claimant had been in 
continuous possession of the village 
from 1250 to 1263 Fasli and that the 
talubdar gave haq dahyak, when he held 
the land under kbam fcahsii. The exist¬ 
ence of the alleged under-proprietary 
right was denied by the Court of Wards, 
which took charge of the Birwa Mahnon 
Estate on the death of Mt. Sarfaraz 
Kunwar. The Extra Assistant Commis¬ 
sioner found that the claimant had fail¬ 
ed to establish the pafcta or grant on 
which he relied and had nob succeeded 
in proving that any dahyak dues were 
realized’by him. He accordingly diBmisg- 
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ed the claim. On appeal fche Commis- 
sioner of the Fyzabad Division set aside 
that order and gave a decree in the fol¬ 
lowing terms: 

There ssems quite sufficient reason to believe 
that the patta for 1262-63 is genuine, and taken 
in connection with other documentary evidence 
substantiates the appellants’ claim to dahyak, 
Dahyak m Mauza Pura Datai, Pargana Gonda, is 
decreed to appellant; order of the lower Court 
modified accordingly” (Ex. 6). 

it is obvious from this order that 
what the Commissioner did was to modify 
fche order of fche Court of first instance in 
so far as to decree the claim for dahyak 
without disturbing the decreo of fche 
Court below, disallowing fche sub-sefcfcle- 
menfc. Sheo Sahai Miera appears to have 
thereafter continued in possession of the 
village under fche lease of 1262-63, which 
fche Commissioner had affirmed, and his 
successor, Khushi Ram Misra, subse¬ 
quently renewed fche fcenanoy by execu¬ 
ting other leases in favour of fche Court 
of Wards on 15th December 1872 and 
-3rd April 1873, agreeing to pay fche 
rents secured by fche said leases for fche 
periods therein mentioned. The fcaluqa 
hereafter passed into the possession of 
Achal Ram, who in 1800 applied for fche 
issue of a notice of ejectment against 
•iaddu Misra, Bhagwan Din Misra and 
ofcner persons who had succeeded to fche 
holding. Jaddu and Bhagwan Din con¬ 
tested fche notice of ejectment on fche 
ground fchafc they were not tenants bufc 
hirtdars, holding under a decree of fche 
Settlement Court dated 1st February 
1872 and entitled to claim all zamindari 
rights including mal and sayer. The 
Court of first instance upheld the notice, 
but on appeal fche Board of Revenue can¬ 
celled ifc on fche ground fchafc fche appel¬ 
lant held 

‘‘a decree for daswaufc from the Settlement Cour* 
having been in possession of the village befor 6 
and at Settlement and ever since; and beinS 
prima facie possessed of rights superior to thos e 
of a tenant [as defined in S. 4 (10), Rent Act] 
ought not to bo ejected by notice under S. 53 of 
the Act” (Ex. A-10). 

Ifc is conceded on behalf of fche defen- 
dant3-appellanfc8 fchafc fcheir names were 
never recorded in respect of fche village 
in question in the under-propriefcary re¬ 
gister, but fchey continued to pay fche 
rent reserved to fche fcalukdar after de¬ 
ducting the dahyak decreed to them by 
fche settlement Court. No decree for 
under-propriefcary rights or sub-sefcfcle- 
rnenfc was passed in fcheir favour, and as 


held in Deputy Commissioner , Gonda v 
Bhagwan (1) though rights to dahyak 
and daswanfc are in a sense under-pro¬ 
priefcary rights, a right to a cash nankar 
or to dahyak or daswanfc does nofc neces¬ 
sarily connofee a right fco possession of 
land as under-propriefcor or in any other 
capacity. In Parmeshar Dat v. Raja 
Mohammad Abul Hasan Khan (2), where 
certain persons brought a suifc in the 
Settlement; Court; for sub-sefcfclemenfc on 
the assertion fchafc fchey held fche village 
in birt tenure and fcheir claim for sub- 
sefcfclemenfc was disallowed and all that; 
obey were held entitled fco was a decree 
confirming fcheir existing possession, 
coupled with a condition fchafc fche fcaluk¬ 
dar was always fco retain fche power of 
fixing fcheir rent; and of renewing fcho 
lease, subject fco an allowance of 10 per 
cent, on account of dahyak on fche renfc 
fixed by fche fcalukdar, and there was a 
furfcher condition fchafc if fchey refused fco 
accept fche terms fchey were fco be paid 
10 per cent;, out of fche annual rental re¬ 
ceived by him, it; was held fchafc whether 
or not; fche right; fco receive dahyak was 
heritable and transferable, a right of 
possession, such as was conferred by fche 
above decree, was in no sense so. The 
possession of fche defendants appellants 
and fcheir predecessors-in.fcifcle continued 
in this case by virtue of fche pafcfca for 
1262-63 Fasli and fche leases of 1872 and 
3378 above referred fco, and no connection 
is shown fco have existed between fche 
right of dahyak under fche decree of fche 
Settlement Court and fcheir right fco pos¬ 
session of fche village under fche decree 
aforesaid. The pafcfca of 1262-63 Fasli 
has nofc been filed, and in fche face of fche 
Settlement decree which merely grants 
a right fco dahyak, we are nofc prepared 
fco hold fchafc fche defendanfcs-appellanfcs 
are entitled fco the possession of under- 
propriefcary rights in fche land of fche said 
village as distinguished from fche right 
fco dahyak decreed fco fcheir ancestor. 

The plaintiff has a good cause of 
action for fche suifc, inasmuch as zamin¬ 
dari or under-propriefcary rights were sefc 
up in the ejectment proceedings which 
preceded fche suit. In Amrit Lai v. Jang 
Bahadur Singh (3), where fche plaintiffs 
in a suifc fco contest a notice of ejeofcmenfc 
claimed fco be under-proprietors of fche 

1. (1909 12 O C 124=2 I C 297. 

2. (1911 14 O C 385=13 I 0 809. 

3. (1911 14 O 0 196=111 0 920. 
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land, and the notice was cancelled by 
the Revenue Court on the finding that 
Ithey had greater rights than those of a 
jmere tenant, it wa9 held that the deci¬ 
sion of the Revenue Court afforded a 
‘cause of aotion to the landlord to go to 
the Civil Court for a declaration that the 
plaintiffs did not possesH any under¬ 
proprietary rights. No question of ad¬ 
verse possession or of limitation arises 
in this case, beoause the possession of the 
defendants-appellants and their prede- 
cessors-in-title has continued under the 
leases already referred to. An assertion 
of an under-proprietary title in face of 
the Settlement decree and the leases 
cannot invest the defendants-appellants 
with a right inconsistent with that un¬ 
der whioh they entered into possession. 
We are not concerned with the deter¬ 
mination of the class of tenancy to 
(which the defendants-appellants belong, 
ifor its determination is exclusively with¬ 
in the cognizance of the Revenue Courts. 
.The appeal is therefore dismissed with 
costs. 

B.V./R.K. Appeal dismissed. 

A. I. R. 1915 Oudh 7 

Stuart and Kanhaiya Lal, A. J. Cs. 

Mahesh and others —Defendants Ap¬ 
pellants. 

v. 

Banwari Lal and others —Plaintiff 
Defendants—Respondents. 

First Appeal No. 13 of 1914, Decided 
on 12th May 1915, against decreeof Sub- 
Judge, Gonda, D /- 2nd January 1914. 

Hindu Law—Alienation by father After- 
born son not entitled to question. 

Ab a son acquires a vested interest only in 
such family property as exists on the date of his 
birth, he cannot question an alienation made by 
his father before his birth: Case Law Referred. 

[P 8 C 21 

Bisheshwar Nath and Sarju Prashad 
—for Appellants. 

0. B. Thomas and Wazir Basan for 
Respondents. 

Judgment.— The plaintiff-respondent 
sued in bhiB case for possession of a 
4-anna share of villageFerozepur and for 
mesane profits on the allegation that he 
and his father, Sunder Lal, and his 
younger brother, Murli Lal, lived to¬ 
gether as members of a jont Hindu fami¬ 
ly, owning a 6-anDas share of that vil¬ 
lage, and that Sunder Lal wrongfully 
made certain alienations of the joint 
family property without any necessity 


for immoral purposes. The defendants- 
appellants are the representatives-in-in- 
fcerest of Kali Prasad, the deceased fcrans- 
free. On 20th August 1889 Sunder 
Lal sold a two-annas shave of the said 
village to Kali Prasad in lieu of Rupees 
4,000, out of which Rs. 2,000 were 
stated to have been received in advance 
and the balance was paid before the 
Sub-Registrar. On 6th January 1892 
he sold another one-anna share to Kali 
Prasad in lieu of Rs. 2,000, out of which 
Rs. 378 were paid before the Sub-Regis¬ 
trar and the balance was left to be paid 
or credited towards what where describ¬ 
ed as antecedent debts. On 13th April 
1894, he sold another one-anna share to 
Kali Prasad in lieu of Rs. 2,000, out of 
whioh Rs. 700 were paid before the Sub. 
Registrar, and the balance was left to be 
paid or credited towards what were des¬ 
cribed as antecedent debts. The remain¬ 
ing two-annas were similarly sold by 
Sunder Lal to other persons, but with 
these sales we are nob concerned. The 
plaintiff stated that he attained the age 
of 21 on 4th January 1913, and that the 
claim was consequently within time 
under S. 6, Lim. Act. The suit was filed 
on 2nd Junuary 1913. 

The defence was that the plaintiff was 
more than 21 years old on the date of 
the suit and consequently the claim was 
barred by limitation, that the property 
sold was not the ancestral property of 
the family, that the plaintiff lived sepa¬ 
rate from his father, that the sales in 
question were effected to pay ancestral 
debts and that the plaintiff had no right 
to question the same. The learned Sub¬ 
ordinate Judge decreed the claim. He 
found that the plaintiff was born on 4fch 
January 1892, after the first sale was 
effected, that the property sold was 
ancestral or joint family property, that 
the sales were effected to raise money 
for immoral purposes, and that the plain¬ 
tiff lived jointly with his father and had 
a right to question the validity of the 
sales. The defendants-appellants con¬ 
tested all those findings in their memo¬ 
randum of appeal, but it was conceded 
during the hearing of the appeal that the 
plea of separation between the plaintiff 
and Sunder Lal was untenable. The 
main matters of evidence on which argu¬ 
ments were addressed to the Court rela¬ 
ted to the age of the plaintiff aB given in 
the plaint, the alleged separation of Sun- 
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der Lai from his brothers Purnanand and 
Rahas Behari Lai prior to the sales, his 
right to sue and the purpose for which 
the sales were effected. We do not consi¬ 
der that the findings of the learned 
Subordinate Judge on any of these mat¬ 
ters can be accepted. 

It appears that Sunder Lai was a resi¬ 
dent of Brindaban, District Muttra, and 
was the owner with his brothers, Purna- 
nand and Rahas Bihari Lai, of an 8-annas 
share in Ferozpur by ancastrial right 
(vide the copies of plaint, Ex. 17, and 
the statement decree, Ex. 18, filed). At 
Brindaban, Sunder Lai, Purnanand and 
Rahas Bihari Lai lived jointly. About 
24 or 25 years ago Sunder Lai left 
Brindaban in consequence of the in- 
debtedness8 of the family and settled at 
Ferozpur, where he expected to derive 
some help from the Raja of Mankapur of 
whose family he was the accredited guru. 
He got his brothers, Purnanand and 
Rahas Bihari Lai, to sell to him their 
shares in Ferozpur to the extent of one- 
anna eight-pie3 each and undertook to 
pay their share of the joint family debts 
incurred at Brindaban. The original 
sale-deeds were summoned from Sunder 
Lai, in whose custody they would natur¬ 
ally be expected to be. Sunder Lai 
stated that they were in the possession 
of a son of Purnanand named Chiranji 
They were then summoned from 
Chiranji Lai, but Chiranji Lai stated 
that he had not got them. Sunder Lai 
was a defendant to the suit, and his 
failure to produce the original sale- 
deeds, which ought to have been in his 
possession, justified the plaintiff in pro¬ 
ducing secondary evidence of their con¬ 
tents within the meaning o(S. 65, Cls. (a) 
and (f), Evidence Act, read with S. 57, 
Cl. (5), Registration Act. These sale- 
deeds were executed on 3rd June 1889, 

and are proved by the evidence of Nak! 
ched. 

Mutation of names was eflected on 
their basis. Sunder Lai became thereby 
the owner of a six-annas share in Feroz¬ 
pur, out of which 3.annas 4-pies 
were acquired by him. Whether Sunder 
Lai paid the debts due by the vendors 
does not appear from the record, but it 
is not disputed that Purnanand and 
Rahas Bihari Lai did not go to Ferozpur 
and the entire six annas share continued 
to be recorded in the name of Sunder 
Lai and remained in his possession. 


Kishori Lai, a witness for the plain- 
tin, states that Sunder Lai and his 
brothers continued joint as long as 
they were at Brindaban. There is noth¬ 
ing to show that Sunder Lai remained 
joint with his brothers in business, mess 
or worship after he left Brindaban, or’ 
that he .possessed any ancestral funds 
from which the above purchases eould 
have been made. Sunder Lai had no co¬ 
parcener on the date of the first sale. 
I he plaintiff was born after the first but 
before the second and third sales ; and, 
as pointed out in Ghuttan Lai v. Kalhl 
U), Chatarpal Singh v. Natha (2) and 
Bholanath Khettry v. Ear tick Kissen 
Das Khettry (3) which were amplified 
and explained in Tulshi Earn v. Babu 
Lai (4) and Hazarimal v. Abani Nath 
(o), Sunder Lai was competent on the 
date of the first sale to sell his proprie¬ 
tary interest in any way he liked. By 
his birth, the plaintiff acquired a vested 
interest in such family property as exist-, 
ed on the date of his birth, and the sale! 
of a two-annas share by the first sale- 
deed cannot, therefore, be impugned. 
Regarding the second and third sales, it 
is clear that Bs. 1,622 were taken under 
the former to pay certain antecedent 
debts due to the vendee and his Bon 
Mahesh and a person named Sadho Cha- 
ran, and Rs. 153-12 to were credited in 
fcbe latter towards a prior bond returned 
before the Sub.Registrar (vide Ex. A.8>. 
Rs. 1,162 are stated in the sale-deed last 
mentioned to have been credited towards 
a pledge of ornaments, but no mention 
was made of any such pledge in the list 
of antecedent debts given on the date 
fixed for issues (vide the proceedings of 
23rd April 1913), The evidence adduced 
on the point cannot therefore be trust¬ 
ed. There is no satisfactory proof that 
the remainder of the consideration of the 
said sale-deeds was taken for legal 
necessity. 

• 

The plaintiff is not, however, entitled 
to sue to set aside the sales unless he oan 
establish that he attained majority with¬ 
in three years before suit (S, 8, Lim. Act). 
He states that he was born on 4th Janu¬ 
ary 1892; but when examined by tbo 
Court below before the settlement of 

1. (1906) 33 All 283=8 I C 719, 

2. (1905) 3 A L J 89* 

8. (1907) 39 Cal 372. 

4, (1911) 33 All 664=10 J C 908, 

5. (1913) 18 I C 625. 
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issues, he stated on oath that he was 
born on 6th January 1892. He did not 
explain how he oame to know of his age. 
His father and mother, who are alive, did 
not come into the witness-box to give 

evidence as to the date of his birth. He 

% 

produced Colonel Bird wood, Dr. P. C. 
Mukerjee and Major Baird in support of 
his statement as to his age. But when 
the question resolves itself into a differ¬ 
ence of a few days this way or that way, 
no medioal testimony can be of any avail. 
Colonel Bird wood states that he examin¬ 
ed the plaintiff on 9th March 1913, and 
judging from his general appearance and 
the fact that he had cat one wisdom 
tooth and had also a small moustache, he 
considered him to be about 21 years old. 
He admits, however, that “ by about 21 ” 
he means " a little bit more or a little bit 
less." Dr. Mukerjee and Major Baird 
state that they examined the plaintiff on 
15th May 1913, and similarly considered 
him to be about 21 years old. But both 
of them admit that they cannot be abso¬ 
lutely positive as to his exact ago and 
that it was possible that he might be 22. 
If the plaintiff was about 22 years old in 
May 1913, his suit would obviously be 
barred by time, for even if S. 6, Lira. Act, 
on which he relies, applied, the suit 
should have been filed within three years 
from the date when the disability 
ceased. 

The direct evidence produced by the 
plaintiff in support of bis statement as 
to the date of his birth, consists of three 
witnesses, Saiva Lal, Girdhari Lal and 
Baldeo. The plaintiff was born at 
Ferozpur, District Gonda. Shiva Lal 
describes himself as a resident of Brinda- 
ban, District Muttra. He oalls himself 
the putohit or priest of the plaintiff’s 
family and gives his age as 38 years. 
He states that he was on a visit to Gaya 
and on his return went to Ajodhiya and 
thenoe to the plaintiff’s village and was 
present there when the plaintiff was 
born. He asserts that a note was made 
by him at the time in his almanac, to 
the effect that a son was born to Sunder 
Lal on Pus Sudi 5, 1948, at 4 gharis 32 
pals after sunrise, with the object of pre¬ 
paring a horoscope. But he admits that 
he did not prepare the plaintiff’s horos¬ 
cope, and that there was another entry 
in the almanac in the Bame month, nine 
days earlier, which was not in bis hand. 
He further admits that he did not re¬ 


member the dates on which the other 
children of Sunder Lal were born. He 
was on bis own statement about 17 years 
old at the time he went to Ferozpur, and 
his statement that ho went to Gaya and 
to other places and thence to the plain¬ 
tiff’s village to see the plantiff’s father, 
who had left his village several years 
earlier, cannot be trusted. Girdhari 
Lal, the other witness, is a resident of 
Benares. He describes himself as a son 
of the plaintiff’s maternal uncle and 
gives his age as 40 years, lie states that 
he and his mother went to help the 
plaintiff’s mother during her confine¬ 
ment, as there was nobody with her and 
that he had to leave Ferozpur on the 
very day the plaintiff was born in conse¬ 
quence of the receipt of a telegram from 
Allahabad that his grandmotherhad died 
on that date. He is, however, contra¬ 
dicted on this point by Baldeo, the next 
witness, who alleges that he was called 
by Sunder Lal a day after the birth of the 
plaintiff and that Sunder Lal told him 
of the child's birth. Girdhari Lal is 
unable moreover to give the dates of 
birth of two of his own children, and his 
statement that he went with his mother 
to help the plaintiff’s mother in her con¬ 
finement and returned the very afternoon 
on which the plaintiff wa9 born, taking 
his mother with him, cannot be accept¬ 
ed. Baldeo, the third witness, professes 
to have prepared the horoscope of the 
plaintiff. 

He brought the horoscope of the plain¬ 
tiff, but it does not appear how that 
horoscope, if it was genuine, remained in 
his possession. He admits that he used 
to cultivate some land belonging to the 
defendants for about 25 years, and that 
the defendants got him to relinquish the 
land about four years ago. He does not 
mention the presence of either Shiva Lal 
or Girdhari Lal at the house of the 
plaintiff’s father at the time when he 
went to prepare the horoscope, and if 
Shiva Lai was there and was asked to 
note the birth of the child with a view 
to prepare a horoscope, it is unlikely that 
Baldeo would have bean called for the 
same purpose. The evidence of these 
witnesses appears to us to be absolutely 
unreliable, and we are unable to find 
that the date of the plaintiff’s birth, as 
given in the plaint, is satisfactorily estab¬ 
lished. Art. 126, Lim. Act, allows a 
period of 12 years for a suit by a son to 
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set aside an alienation of ancestral pro¬ 
perty made by his father, from the date 
when the alienee takes possession of the 
property. The alienee in this case has 
been in possession of the property from 
the dates of the sales and got the shares 
purchased by him formed into a separate 
mabal in 897 (Ex. A-10). The plaintiff 
has failed to establish that the suit was 
hied within three years from the date of 
his attaining majority. His claim is, 
therefore, barred by Art. 126, Lim. Act. 
The appeal is accordingly allowed and 
the plaintiff 8 claim dismissed with costs 
here and below. The plaintiff-respond¬ 
ent will bear his own costs throughout. 
b.v./r.k. Appeal allowed. 


A. I. R. 1915 Oudh 10 

Stuart, A. J. C. 

Chandan Singh —Plaintiff—Appellant 

v. 

Bhabhuti Singh —Defendant—Respon¬ 
dent. 

First Appeal No. 30 of 1914, Decided 
on 9th Febuary 1915, from decree of Sub- 
Judge, Unao, D/- 12th November 1913. 

(a) Hindu Law—Succession— Revisioner— 
He must prove that no other intermediate 
reversioner exists. 

A person claiming as the nearest reversioner to 
a doceased Hindu must establish that there is 
no intermediate heir in existence with a batter 
claim to succeed to the property of the deceased 
than he asserts: 15 0 0 364; lief. [P 10 C 2] 

(b) Evidence Actfl of 1872), S. 102-Claim 
based on descent and legitimacy—Burden is 
on plaintiff unless defendant admits. 

Where a plaintiff comes forward to claim pro¬ 
perty and his descent and legitimacy is a neces¬ 
sary ehment for the establishment of his claim 
he is in the absence of the defendant’s acquiesc¬ 
ence bouud to prove his descent and legitimacy : 
AIR 1914 Oudh 42, Dist from , [P 11 G 1] 

A. P. Sen —for Appellant. 

Gokaran NathMisra —for Respondent. 

Judgment. — A certain Meharban 
Singh died about the year 1888 leaving 
landed property to which his widow Mit- 
hana Kuar, succeeded. She died on 27fch 
February 1909. Meharban Singh was the 
son of Laik Singb; Laik Singh bad a bro¬ 
ther Pem Singh. On the death of Mithana 
Kuar, Bhabhuti Singh and Chandika 
Singh succeeded bo the property as the 
sons of Pem Singh. The present suit 
has been brought by Chandan Singh 
with his transferees, and he claims to 
succeed to the property on the following 
allegations: 

He alleges that he is the legitimate 
son of Bahadur Singh, that Bahadur 


Singh’s grandfather, -Pirthi Singh, and 
Laik Singh’s grandfather, Khnshal Singh 
were own brothers being the sons of 
Partab Singh, and that he is the nearest 
reversioner to Meharban Singh, Bhabuti 
Singh and Chandika Singh being on his 
allegation the illegitimate sons of Pem 
Singh. The learned Subordinate Judge 
has found that Chandan Singh has failed 
to establish that the line of Pahar Singh 
another brother of Khushal Singh and 
Pirthi Singh, is extinct, that there were 
two descendants of Pahar Singh by 
name Gulab Singh and Champa Singh 
who, if they were alive, would be nearer 
reversioners to Meharban Singh than 
Chandan Singh could be, and that 
Chandan Singh has failed to show that 
Gulab Singh or Champa Singh is dead. 
Farther he has found that Chandan 
Singh has failed to establish that He is 
the legitimate son of Bahadur Singh. On 
these two findings he dismissed the suit. 
Chandan Singh and his transferees have 
filed the present appeal. 

The learned Counsel for the appellant 
adimits that it was necessary for Chandan 
Singh to establish, in accordance with 
the principles laid down in Mathura 
Prasad Singh v. Bhutan Singh (l), that 
there is no intermediate heir in existence 
with a better claim to succeed to the pro¬ 
perty of Meharban Singh than he as¬ 
serts. Bab he argues that on the evi¬ 
dence on the record it should be found 
that Gulab Singh and Champa Singh 
are dead, and that the claims of Khetal 
Singh and Bharat Singh having been 
dismissed in a previous suit Chandan 
Singh ha3 established that he is the 
nearest reversionary heir to Meharban 
Singh on the allegation that Bha¬ 
bhuti Singh and Chandika Singh are 
illegitmate. The evidence adduced by 
the appellant upon this point is both 
inadequate and untrustworthy and has 
been rightly discredited by the learned 
Subordinate Judge. That evidence con¬ 
sists in the main of the deposition of a 
certain Din Dyal Brahman who appears 
to me, as he appeared to the'learned Sub¬ 
ordinate Judge, to be an absolutely un¬ 
reliable witness. The learned counsel 
for the appellant can only support his 
argument, apart from the evidence of 
this witness, iby asking this Court to 
draw deductions from the fact that no 
claim has been brought on behalf of 
1. (1912) 15 O C 864=14 I O 889. 
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Gulab Singh or. 0 ham pa Singh to this 
property, to the effect that both these 
men must be dead. No legal deduction or 
presumption arises upon any of the facts 
brought out in evidence on which it 
oould be possibly found that either of 
these men is dead. Therefore upon this 
point alone the 1 appeal must fail. But 
In addition, the appeal fails upon an¬ 
other point, Ohandan Singh has not been 
able to establish that he is the legiti¬ 
mate son of Bahadur Singh. The other 
side denied that he was the son of Baha¬ 
dur Singh, either legitimate or illegiti¬ 
mate, and the burden of proof was dis¬ 
tinctly upon him to establish his legiti¬ 
macy. The learned counsel for the ap¬ 
pellant has drawn my attention to a 
decision of this Court, Aparbal Singh v. 
Narpat Singh (2), and asks me to form, 
on the principles enunciated in that de¬ 
cision, the conclusion that in this parti¬ 
cular case it was not for Chandan Singh 
to prove his legitimacy but for the other 
Bide to prove his illegitimacy. The facts 
in' that case were not similar to the facts 
in the present case. Thero it was laid 
down that in a case in which certain 
persons sued for the redemption of a 
mortgage on the ground that they were 
the sons cf one of the mortgagors and 
the other Bide did not contest their legi¬ 
timacy directly in the written statement 
but only asserted that they were not the 
representatives of the mortgagor, and in 
which the evidence showed that they had 
been recognized as the legitimate sons of 
the moregagor and had succeeded to his 
property as his legitimate sons, the bur¬ 
den of proof was on the mortgagees to 
establish in an unquivocal manner that 
they were not the legitimate sons. But 
here the case is very different. The de¬ 
fendants deny all knowledge of Chandan 
Singh. They say that they do not know 
who he is, or who is his father, and they 
put him to the proof, as they had every 
right to do, to establish his claim, one 
necessary element for the establishment 
of the claim being that he is the legiti¬ 
mate son of Bahadur Singh. In such a 
ease as this in .which a man comes for¬ 
ward to ol&im property, be has usually in 
Absence of acquiescence to establish bis 
descent and his legitimacy and therefore 
tihe burden of proof was rightly placed 
%pon Ohandan Singh. Be called several 
Witnesses to establish his legitimacy. 

1. AIR 1914 Oudh 49=28 I 0 972. 


The learned Subordinate Judge has dis- 
oussed the evidence that he has produced 
at considerable length, and it is not 
necessary for me to do more than indicate 
generally the conclusion at which I have 
arrived as to the value of this evidence. 

The first witness whom he called was 
a certain Pohkar. The learned Subordi¬ 
nate Judge has pointed outstroDg defects 
in the evidence of Pohkar and thoee de¬ 
fects are apparent. I consider that he 
was justified in discrediting theevidence 
of Pohkar absolutely. The next witness 
is Din Dayal who, as I have already 
found, gave unreliable evidence as to the 
deaths of Gulab Singh and Charopat. 
Singh. His evidence with regard to 
the legitimacy of Chandan Singh is 
equally unreliable. The next witness 
was Rukmin, the mother of Chandan 
Singh. She made many slips in 
her evidence which would be hardly 
possible if she were telling a true story. 
For example, she stated that Khushal 
Singh, Bahadur Singh’s father, was alive 
at the time of her marriage. I agree with 
the learned Subordinate Judge that it is 
satisfactorily established that Khushal 
Singh had died before the date of the 
alleged marriage. It is not only for this 
reason that I find her evidence unreli¬ 
able. It is sufficient to say that I do 
find it absolutely unreliable. This is all 
the direct evidence as to the marriage 
between Bahadur SiDgh and Rukmin. 

The remaining evidence led to prove 
the legitimacy of Chandan Singh is evi¬ 
dence led to prove the treatment of his 
mother and himself a9 the wife and 
legitimate son of Bahadur Singh. The 
first witness on this point was a certain 
Kuar Singh who showed himself ready to 
swear to practically anything that be 
thought would help Chandan Singh’s 
case and whose evidence was rightly re¬ 
jected as cf no value. The next witness 
on the point was a certain Bhure Singh. 
His evidence is palpably false as he 
swore to wbat had happened at Chandan 
Singh’s marriage, and it is admitted that 
Chandan Singh has never been married. 
The next witness was Becha Singh, who 
flatly contradicted what he stated in his 
evidence daring the mutation proceedings 
and who is as false a witness as Bhure. 
Singh. The evidence of the remaining 
witnesses Menda Singh and Kundau Lai, 
oarries no weight as to Chandan Singh's 
legitimacy. On this evidence it isimpot- 
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sible to bud that Chandan Singh has esta¬ 
blished that he is the legitimate son of 
Bahadur Singh, and thus his case must 
fail. As Chandan Singh’s case has failed 
on the facts, it is not necessary for me to 
go into the queation whether the learned 
Subordinate Judge was or was not right 
in finding that the defendants had been 
unable to prove that they were the legiti¬ 
mate sons of Pem Singh Chandan Singh 
has failed to establish his title as the 
legitimate son ,of Bahadur Singh. The 
appeal therefore fails and i3 dismissed. 
The appellants will pay their own costs 
and those of the respondents. 

b.v./r.e. Appeal dismissed. 

A. I. R. 1915 Oudh 12 

Lindsay, J. C. 

Jwala Prasad —Defendant—Applicant. 

v. 

Bachcha Bam —Plaintiff — Opposite 
Party. 

Civil Revn. Petn. No. 164 of 1914, De¬ 
cided on 18th March 1915, against the 
order of Dist. Judge, Gonda, D/- 7th 
September 1914. 

Contract Act (9 of 1872), S 70—Contract 
to pay certain commission not proved—Re¬ 
asonable compensation for work done is 
payable. 

Where the plaintiff alleged a contract under 
whioh the defendant had employed him to nego¬ 
tiate a loan on a promise to pay him a certain 
commission, and it was found that he had really 
done the work for the defendant but he failed to 
prove the alleged contract; 

Held, that having regard to the provisions of 
8. 70 of the Contract Act, the plaintiff was ne¬ 
vertheless entitled to a reasonable compensation 
for the work done by him. [P 13 C 1] 

Sami Ullah Beg —for Applicant. 

S. P. Kain —for Opposite Party. 

Judgment. —These are cross-applica¬ 
tions in revision. They are directed 
against an order passed by the District 
Judge of Gonda in an appeal which was 
preferred to him by one Jwala Prasad. 
The facts are as follows. Jwala Prasad ' 
was the defendant in the Court of first 
instance. The suits against him was 
brought by Bachcha Ram who claimed 
to recover Rs. 300 on the business on an 
alleged contract. The story was that 
Jwala Prasad, being in need of money 
and having occasion to raise a loan of 
Rs. 15,000, employed the plaintiff, Ba¬ 
chcha Ram, to negotiate the loan on a 
promise to pay him 2 per cent commis¬ 
sion. The plaintiff's case was that in 
pursuance of this contract he managed 


to raise the loan of Rs. 15,000 on mort¬ 
gage from one Prag at the rate of 6 per 
cent per annum. The mortgage was exe¬ 
cuted, the money was advanced, and 
the allegation was that the defendant 
refused to pay the plaintiff his commis¬ 
sion. The defence was that there was 
no such agreement for commission, and 
it was stated by the defendant that he 
had negotiated the loan himself and that 
the plaintiff had done nothing for him. 
The Munsif who tried the case.found 
that the contract alleged by the plaintiff 
was proved and he, therefore, gave the 
plaintiff a decree for Rs. 300. On appeal 
to the District judge it was held that the 
plaintiff had not established by satis¬ 
factory evidence that there was any con¬ 
tract between himself and the defendant 
for the payment of the commission at 
the rate of 2 per cent, but the learned 
Judge found, and there is plenty of evi¬ 
dence on the record to support the find¬ 
ing, that the plaintiff had done, work for 
the defendant in connection with the 
raising of this loan and, in short, that 
had it not been for the exertions of the 
plaintiff, the defendant would not have 
been able to procure the loan on such 
favourable terms. Consequently, although 
the learned Judge was unable to find 
that a contract according to the terms 
alleged by the plaintiff was proved, he 
was of opinion that the plaintiff was en¬ 
titled to a reasonable compensation for 
work done. I understand this judgment 
of the learned Judge to be based upon 
the principle which is recognised in 
S. 70, Contract Act. Both parties come 
here in revision. The defendant’s oase 
is that as the Judge found that the plain 
tiff had failed to establish the contract 
set up by him, he ought to have dis¬ 
missed the claim altogether. On the 
other hand the plaintiff by way of reply 
states that the Judge ought to have 
found that the contract was established. 
This contention, however, is not open to 
the plaintiff in these proceedings and in 
fact it wa9 admitted that the plaintiff 
would not have applied for revision had 
not th6 defendant filed an application for 
revision before him. I have listened to 
the argument of Counsel and have come 
to the conclusion that there is no ground 
upon which I should be justified in in¬ 
terfering in revision. I do not think it 
is open to the defendant’s Counsel to 
argue that the Judge was bound to dta- 
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miss the suit in fcoto beoause the plain¬ 
tiff had failed to prove the terms of the 
agreement relating to the compensation 
for work done. It seems to me that on 
the materials before him the Judge was 
entitled to grant the plaintiff any relief 
to whioh he considered he had a right 
and I can see no reason in law why the 
Judge should not have taken action under 
S.70, Contract Aot.and given to plaintiff 
the decree he did. I am clearly of opi¬ 
nion that there is no case of the learned 
Judge having acted in the exeroise of his 
jurisdiction illegally or with material ir¬ 
regularity. The result is that I dismiss 
both these applications for revision with 
costs. 

B.v./R.K. Applications dismissed. 

A. I. R. 1915 Oudh 13 

Lindsay, J. C. and Kanhaiya 
Lal, A. J. C. 

Mardan Singh and others —Plaintiffs 
—Appellants. 

v. 

Sheoraj Narain Singh and others — 
Defendants—Respondents. 

First Appeal No. 102 of 1913, Decided 
on 13th April 1915, from decree of Sub- 
Jadge, Lucknow, D/- 31st May 1J13. 

Court-fees—Usufructuary mortgage — Re¬ 
demption suit—Appeal—Amount of court-fee 
payable on subject-matter of dispute in ap¬ 
peal. 

Where in a suit for redemption of a usufruc¬ 
tuary mortgage the mortgagor seeks on appeal 
to establish that he is not liable to pay the 
money which has been adjudged by the Court 
below to be due to the mortgagee, he is liable to 
pay a court-fee on that amount of the money 
which is the subject-matter in dispute in the 
appeal aud not on the amount of the principal 
sum seoured by the mortgage: 9 0 C 153; 29 All 
471 and 17 I C 442, Ref. [P 13 0 2] 

Ear Dayal and Daya Kishen Seth — 

for Appellants. 

' Bisheshar Nath, Lachman Prasad and 
Mahesh Prasad— for Respondents. 

Judgment. —This was a suit for re¬ 
demption of a usufructuary mortgage and 
for the recovery of surplus profits said 
to have been realized by the defendants 
from the mortgaged property. The allega¬ 
tion of the plaintiffs was that the mort¬ 
gage-money was satisfied from the usu¬ 
fruct and that Ra. 22,877-6-8 were ap¬ 
proximately due to them from the defen¬ 
dants. The Court below decreed the 
claim for redemption, subject to the pay¬ 
ment of Rs. 19,541 by the plaintiffs to 
tite mortgages. In this appeal the plain- 
tlffa seek to establish that the entire 


mortgage-money was satisfied from the 
usufruob and that a sum of uob less than 
Rs. 10,000 was due on account ot surplus 
profits to the plaintiffs. The plaintiffs 
have valued the appeal at Rs. 29,541, 
bub have paid court-fee on the principal 
sum of Rs. 2,500 aeoured by the mort¬ 
gage. The oourt-fee payable in appeal is 
however determined, as laid down in 
Ram Adhin v. Hanuman (l), by the dif¬ 
ference between the amount adjudged to 
be payable by the mortgagor and the 
amount, if any, which the mortgagor ad¬ 
mits he is liable to pay. So Jar as the 
mortgagor seeks to recover the mortgaged 
property, he is liable to pay a oourt-fee 
on the principal sum secured within the 
meaning of S. 7, Cl. 9, of the Court-fees 
Act. But when he seeks on appeal to 
establish, that he is not liable to pay the 
money which has been adjudged by the' 
Court below to bs due to the mortgagee,! 
he is liable to pay a court-fee on thej 
amount of the subject-matter in disputei 
in the appeal. 

Order 34, R. 9, Civil P. C , requires 
that the Court should settle the accounts 
of the mortgage once for all and pass a 
decree, directing the defendant, if so re¬ 
quired to re-transfer the property and to 
pay to the plaintiff the amount which 
he may have realized in excess. If in the 
plaint the mortgagor requires the Court 
to direct the mortgagee to pay to him 
any money, which ho may have realized 
iu excess, he should pry the requisite 
court-fee on that relief, treating that por¬ 
tion of the claim as one for accounts 
within the meaning of S. 7, Cl. 9 (f),read 
with S. 11, Court-fees Act. Tho decision 
in Husaini Khanam v. Husain Khan (2) 
seems hardly to be ‘consistent with the 
language of S. 7, Cl. 9, Court-fees Act, 
which applies to suits to recover im¬ 
movable property mortgaged, and a3 
pointed out in Kodi Venkatappa Row v. 
Barnala Suryanarayana (3) no addi¬ 
tional relief can be granted unless the 
requisite court-fee is paid on the same. 
The learned counsel for the plaintiffs- 
appellanfcs however states that he is 
willing to forgo his claim for surplus 
profits as laid in the plaint and the 
memorandum of appeal. The plaintitfs- 
appellants are therefore liable to pay a 
court-fee on the sum of Rs. 19,541 whioh 

TlT(1906) 9 0 0163. ~ J 

2. (1907) 29 All 471. 

8.(1911 I r . 1 C 442. 
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is the subject-matter of this appeal, after 
deducting such fee as they may have 
already -paid on the appeal. We direct 
the plainbiffs-appellants accordingly to 
pay the deficiency of R 3 , 625 within a 
month from this date. The claim for 
surplus mesne profits as laid in the 
plaint and the memorandum of appeal 
will be deemed to have been withdrawn 
and an amendment will be made accord¬ 
ingly therein. 

B.V.R.K. Decree amended . 

A, I. R. 1915 Oudh 14 

Lindsay, J. C. and Stuart A. J. C. 

Hanwant Bam —Defendant — Appel¬ 
lant. 

v. 

Bhagwati Prasad Singh — Plaintiff — 
Respondent. 

First Appeal No. 14 of 1912, Decided 
on 1st April 1914, from decree of Sub- 

Judge. Gonda, D-/ 30th November 1911, 
Civil P. C. (1908), O. 41, R. 27— Docu¬ 
ments which ought to have been admitted for 
proper decision can be allowed in appeal. 

The plaintiff undertook at the trial to prove a 
fact definitely and put in documentary evidence 
in support of it. At the instance of the defen¬ 
dant interrogatories were issued to be answered 
by the plaintiff himself with a view to obtain his 
admission as to non-existence of the fact: but 
the answer, not being given by the plaintiff, but 
by his general, agent, and being of an unsatis¬ 
factory character, although admitting non-exis¬ 
tence of the fact to a certain extent, the defen¬ 
dant asked leave to file certain documents in 
proof of the non-existence of the fact. The lower 
Court refused to receive those documents but they 
were asked to be filed before the appellate Court: 

Held: that under the above circumstances, the 
lower Court ought to have received the docu¬ 
ments in order to dispose completely of the 
matter in dispute and they were admissible in 
the appellate Court under 0. 41, R. 27 (1) (a) 
Civil P. 0. [P 15 c 1 ] 

Sri Bam and Bamapat Bam —for Ap¬ 
pellant. 

Basdev Lal-~ for Respondent. 

Judgment.—The learned Counsel for 
the appellant in this case has asked us 
to admit into evidence during the hear¬ 
ing of this appeal certain documents 
which were rejected by the Court below. 
This application was embodied in a mem¬ 
orandum of additional grounds of appeal 
filed on 13th August 1912. The facts ap¬ 
pear to be as follows: The suit was 
brought by the respondent, the Maha¬ 
raja of Balrampur, against Raja Hau- 
want Ram for the recovery of a large 
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sum of money alleged to be due upon a 
registered agreement executed by Han- 
want Ram’s deceased brother, Raja Aohal 
Ram. The suit was brought against 
Hanwant Ram on the allegation that he 
was heir to his brother and had succeeded 
to his brother’s property. In the plaint 
there were no specification of the pro¬ 
perty which was alleged to have come to 
the hands of the defendant. One of the 
pleas taken in defence was that Raja 
Hanwant Ram, although he was the 
brother of Achal Ram and his heir by 
relationship, had nevertheless not suc¬ 
ceeded to any property left by Aohal 
Ram. In the course of the trial attempts 
were made to prove that Hanwant Ram 
had come into possession of various items 
of property belonging to his deceased 
brother. One of these items consisted 
of the equity of redemption of 89 villages 
mortgaged to the plaintiff himself. At 
the instance of the defendant interroga¬ 
tories were issued to be answered by the 
plaintiff himself. They were sent to the 
plaintiff, but the answers were not given 
by the Maharaja but by a general agent 
of his, one Raghunandan Prasad. The 
answers to the interrogatories were re¬ 
corded on 13th November 1911. The 
object of these interrogatories was to ob¬ 
tain from the plaintiff an admission that 
the equity of redemption of these villages 
had been sold long before the suit was 
brought. The answers given by the 
plaintiff’s general agent were of an un¬ 
satisfactory character, but he admitted 
at any rate that he was aware that a 
portion of the equity of redemption had 
been sold in execution of decrees and that 
some of the purchasers had given notice 
to the Maharaja of their intention to 
bring a suit for redemption. 

Hanwant Ram was interested to show 
that the entire equity of redemption re¬ 
lating to these 89 villages had been sold 
from time to time in execution of de¬ 
crees obtained against his deceased bro¬ 
ther, Achal Ram, and when this point 
was not admitted in the answers given 
in the interrogatories, the defendant 
asked leave to file certain documents 
csrtified copies of proceedings taken in 
execution of decrees, to show that the 
entire equity of redemption had passed 
from the hands of Hanwant Ram long 
ago. The Subordinate Judge refused to 
receive the evidence or to call for the 
record of the execution oases in wbiob 


Hanwant Ram v. Bhagwati Prasad Singh 



1913 Village Co-op. Bank, Fyzabad v. Kali Din (Lindsay, J. C.) Oudh 15 


kheso sales had taken place. In these 
oiroumstanoes it has been argaed that 
the Subordinate Judge ought to have re- 
oeiVed this evidence so as to enable him 
to dispose of the matter in dispute. The 
Subordinate Judge seems to have been 
rather doubtful as to the way in which 
he should deal with the case before him. 
In one passage of his judgment he states 
that it was not necessary for the plain¬ 
tiff to prove that any particular items of 
property belonging to Achal Ram had 
oome into possession of Hanwaut Ram, 
and he cited an authority for this pro¬ 
position. That may be, but at any rate 
there is no doubt that whether it was 
necessary for the plaintiff to do this or 
not, he did lead evidence to show that 
Hanwant Ram had come into possession 
of considerable property belonging to 
Achal Ram and one of the items regar¬ 
ding which such evidenoe was led was 
this equity of redemption. Documentary 
evidence was put in to show that after 
the death of Achal Ram, Hanwant Rim 
applied for and gob mutation in respect 
of the-89 villages to the extent that he 
was recorded in the revenue papers as 
the owner of the equity of redemption. 
This being so and the plaintiff having 
undertaken at the trial to prove that de¬ 
finite items of property had come to the 
hands of Hanwant Ram, we think the 
Subordinate Judge would have acted 
wisely in receiving this evidence so as to 
enable him to dispose completely of the 
matter. We think that having regard 
to the items of 0. 41, R. 27, sub-R. (l), 
Cl. (a), this evidence ought to be received 
at the present stage and we therefore 
direct that it be so admitted. The docu¬ 
ments ate, as we have already observed, 
certified copies of execution proceedings 
of the civil Courts. 

B.v./r.k. Application allowed. 
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Lindsay, J. 0. 

Village Go-operative Bank Anguri Bagh 
Fyzabad —Plaintiff— Applicant. 

v. 

Kali Din and others —Defendants— 
Opposite Parties. 

; Civil Revn. Applns. Nos. 43, 44 and 45 
of 1915, Decided on 23rd April 1915, 

t ainst the order of Munsif, Fyzabad, 
f- 22nd February 1915. 

_ <ij Co-operative Societies Act (2 of 1912 ),— 
Member owing debt to Village Co*operativep 


Bank— Construction of bye-laws of Village 
Co-operative Bank — Successor in-interest 
held liable. 

Three suits were brought for the recovery of 
moneys due to the plaintiff Bank on promissory 
notes executed by one M deceased who at the 
time of his death was a member of the plaintift 
Bank. Defendant 1 who was the eon of M 
became member of the society on the death of his 
father. One of the bye-laws of the plaintiff soci¬ 
ety laid down: “. . . . If the heir or successor-in- 
interest is elected, all rights and liabilities of 
tho deceased member shall devolve on him:” 

Held: that defendant 1 having aoceptel 
the bye-law in question by joining the society as 
a member, was bound to pay the liabilities of hie 
father to the Bank irrespective of tho assets 
which he had received from his father. 

CP Id 0 1] 

Haidar Husan —for Applicant. 

St. G. Thompson —for Opposite Parties. 

Judgment.— These three applications 
are made under S. 25, Provincial Small 
Cause Courts Act, for revision of three 
orders passed by the Munsif of Fyzabad. 
The facts are as follows. Three suits 
were brought by the village Co-operative 
Bank, Anguri Bagh, Fyzabad, againso 
three defendants, Kali Din. Dobi and 
Chhedi. Of these the first defendant 
Kali Din was the son of one Mangal. The 
suits were brought for recovery of mo¬ 
neys said to be due to the plaintiff Bank 
on promissory notes executed by the de¬ 
ceased Mangal. The seoond and third 
defendants in the case were sureties for 
the payment of the debts contracted bythe 
deceased Mangal. Mangal was a member 
of the plaintiff Bank at the time of his 
death and it is an admitted fact that 
after his father’s death the defendant 
Kali Din became a member of the society 
and was a member at the time these 
suits were brought. The question which 
has arisen here is as to the extent of the 
liability of Kali Din for the payment of 
the debts due on the promissory-notes in 
question. The ca6e for the plaintiff in 
the Court below was that Kali Din was 
responsible in the same manner as if he 
had executed the promissory notes him¬ 
self. The view which wa3 taken by the 
Munsif was that Kali Din was only res¬ 
ponsible for these debts to the extent of 
the assets which he had inherited from 
his father. In support of the case put 
forward by the plaintiff society, bye-laws 
were produced, of which bye-law No. 12 
laws down that 

" if a member dies and if his heir or snoceBsor- 
in-interest is eligible for admission as a member, 
it aball be open to the general meeting to elect 
such heir or successoi-in-interest asi a member in 
laca of the deceased, but the general meetiBg 
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shall not be bound to do so, nor shall the heir or 
successor-in-interest of a deceased member be 
bound to join as a member. If the heir or succes¬ 
sor-in-interest is elected, all rights and liabili¬ 
ties of the deceased member shall devolve on 

him.” 

It ia admitted that these bye-laws 
were framed under the old Co-operative 
Credit Societies Act 10 of 1904, but by 
virtue of S. 49 of the new Act, 2 of 1912, 
these bye-laws are in force so far as they 
ar9 not inconsistent with the express 
provisions of the new Act. The learned 
Muneif seems to question the validity of 
this particular bye-lav; which was relied 
npon by the plaintiff society, and for 
various reasons, he seems to have consi¬ 
dered it ultra vires of the society. I am 
unable to agree with this view of the 
matter. The whole argument of the 
learned Munsif seems to me to rest upon 
a misconception of the relation existing 
between this defendant Kali Din and 
the plaintiff Bank. This is not a case in 
•which the Bank i3 trying to enforce a 
liability, incurred towards it by the de¬ 
ceased Mangal, against his legal repre¬ 
sentative Kali Din. If that were so, then 
no doubt the view of the Munsif would 
be correct and Kali Din would not be 
liable to a greater extent than that of 
the assets which he has received from 
his father. That i3 the ordinary law; 
but Kali Din was not being sued as the 
legal representative of his father, but 
on the footing of his being a member of 
the plaintiff society and of his having 
contracted to become a member of the 
sooiety on the terms laid down in 
bye-law No. 12. There can be no doubt 
that when Kali Din joined the society as 
a member ho, by acceptance of the bye¬ 
law in question, became entitled to all 
the rights and subject to all the liabili- - 
ties of his deceased father. I fail to see 
why this bye-law 3hould in any way be 
held ultra vires. The only reason which 
the Munsif can give is that it enhances 
the liability of Kali Din and imposes 
upon him more responsibility than would 
have rested on him had he merely been 
the iegal representative of his father; 
but his liability is more than that of a 
legal representative, because he has un- 
derfcaksn all the rights and liabilities of 
his father by joining the society. I can 
S63 no reason why in the interest of 
these Co-operative Societies, a rule cf 
this sorb should not b9 made, and so far 
as I can see there is no provision either 
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in the old or in the new Co-operative 
Credit Societies Act rendering the bye¬ 
law ultra vires. The position ia clear 
enough to me. 

It seems to me that Kali Din is not 
entitled to plead that he is only respon¬ 
sible to the extent of the assets which 
he has received from his father. I allow 
these applications and direct that the 
decrees of the Court below be amended 
so as to make Kali Din fnlly responsible 
for the debts in question and not mere¬ 
ly responsible to the extent of the estate 
which be has inherited from his father. 
The applicants will have their costs in 
all the Courts. 

b.v./r.k. Applications allowed. 
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Stuart and Kanhaiya Lal, A. J. Cs. 

Alt. Sundar Dei and others —Plaintiff 9 
—Appellants. 

v. 

Baldeo Bakhsh Singh and others —De¬ 
fendants —Respondents. 

First Appeals Nos. 139 and 140 of 
1912, Decided on 7th December 1914, 
against decree of Sub-Judge, Biswan. 
D/- 1st July 1912. 

Deed — Construction — Mortgage — Deed 
held to be an anomalous one being combina¬ 
tion of simple usufructuary one and one by 
conditional sale—Also held deed did not pro¬ 
vide for post deem interest and therefore was 
not allowable—Mortgage—Interest. 

Where a mortgage-deed provided that the mort¬ 
gage was made fer three years bearing interest at 
2 per cent, per mensem payable every six months 
and in default mortgagees were entitled to oharge 
compound interest and to make realization by a 
suit or in any other way that they might wish, 
that the mortgagor would redeem at the expira¬ 
tion or before the close of the fixed period by 
paying off the total amount due thereon and in 
the event of the mortgage not being redeemed 
within the fixed period the mortgagor undertook 
to place the mortgagees in possession for a period 
of four years, and during possession the profits 
were to be taken in lieu of interest, the mort¬ 
gagor reserving the right to redeem at anv period 
during these four years by paying up the amount 
due and that if the mortgage was not redeemed 
on or before expiration of the said four years 
complete proprietary title should pass to the 
mortgagees : 

Held : that the document was an anomalous 
mortgage, being a combination of a simple mort¬ 
gage. a usufructuary mortgage and a mortgage by 
conditional sale. LP 17 G 1] 

Held farther : that the terms of the deed evi¬ 
denced an intention that interest would not rnn 
after expiration of the four years and therefore 
interest could not ba allowed after that date : 
19 All 89 and 20 All 171, Dist. [P 17 0 3] 
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• v A. ,Pt Sen and TMauri Mohan Ghosh 
—for Appellants, 

/. Jackson, Ban Bahadur , N. N. Gho- 
'■shal , Sami Gila Beg and Sycd Muzaffar 
Husain—lot Respondents. 

Judgment. —Thakur Baldao Bakhsh 
Singh, fcalnkdor of Bihar in the Sitapur 
District exeouted on 21st August 187G a 
registered deed of mortgage for a consi¬ 
deration of Bb. 3,981 in favour of Bansi- 
dhar, Badri Nath and Manohar Lai. The 
mortgage affected his proprietary rights 
in the three villages of Bhitia, Jalipur and 
Parbatpur. On 30th August 1878, Bal¬ 
deo Bakhsh Singh transferred by a regis¬ 
tered deed of sale to Sadanand for a con¬ 
sideration of Bs. 15,000 the whole of his 
proprietary rights in Parbatpur with the 
exception of 301 bighas 16 biswas. On 
26th February 1879, Baldeo Bakhsh 
Singh transferred by a registered deed of 
sale the whole of his proprietary rights 
in Bhitia to Abbas Ali Khan for Rupees 
6,369. On 5th March 1879, Baldeo 
Bakhsh Singh transferred the whole of 
his proprietary rights in Jalipur by a 
registered deed of sale to Abbas Ali 
Khan for a consideration of Bs. 2,150. 

On 23rd September 1884, the sons and 
one grandson of Sadanand transferred by 
a registered deed of sale all the rights 
. which he had obtained under the deed 
of 30th August 1878 to the Rani of 
Katesar for a consideration of Rupees 
14,000. Thus the Rani of Katesar 
became entitled to the proprietary 
rights in Parbatpur with the exception 
of 801 bighas 16 biswas, and AbbaB Ali 
Khan became entitled to the proprietary 
rights in Bhitia and Jalipur. Oa 4th 
August 1910, Manohar Lai and fifteen 
other persons filed a suit in the Court of 
the Subordinate Judge of Biswas on the 
foot of the deed of 21st August 1876, in 
which it was asserted that the amount 
due on the said mortgage was on the date 
of the institution Bs. 51,03,980-7-3. The 
plaintiffs withdrew their olaim with re¬ 
gard to Bs. 20,03,980-7-3 and claimed 
Bs. 31,00,000. They asked that if the 
amount of Bs. 31,00,000 were not paid, 
the three villages affected by the mort¬ 
gage should be foreclosed. The question 
"was raised whether the plaintiffs as ori¬ 
ginally arrayed inoluded all the repre¬ 
sentatives of the original mortgagees. 
The persons originally made defendants 
'Were Thakur Baldeo Bakhsh Singh, the 
mortgagor, the Deputy Commissioner of 
1915 0/3 & 4 


Sitapur as Manager of the Court of 
Wards for the estate of Bani Pirthipal 
Kuar of Katesar (the Court of Wards 
having assumed management of that 
estate) and Abbas Ali Khan. But in an 
amended plaint Bam Chand Ram Tartab 
Jagdish, Balbhaddar and Satrohan the 
sons of Panni Lai, brother of Badrinatb, 
original mortgagee, were joined as defen¬ 
dants 4 to 8, and Manni Lai, son of 
Sundar La!, brother of Badriuath, was 
joined as defendant 9. The plaintiffs 
asserted that defendants 4 to 9, although 
related to one of the mortgagees, had 
ceased to have any interest in the mort¬ 
gagees’ rights, bub their names were in¬ 
serted on the allegation that this course 
was necessary to prevent misunderstand¬ 
ing. Further Sewak Ram, Parbhu Dayal 
and Andesh Nandan were joined as de¬ 
fendants 10 to 12 in the amended plaint. 
Audesh Nandan is said to be the proprie¬ 
tor of a portion of the 301 bighas 16 bis¬ 
was excluded in the sale-dead of 30bh 
August 1878 and Sewak Ram and Parbhu 
Dayal are stated to be the proprietors of 
the remainder of that area. Defendants 
10 and 11 raised in their written state¬ 
ment the point that Bhola, son of Dubar 
Lai, brother of Bansidhar, mortgagee 
and Thakur Prasad, Kundan Lai and 
Kunj Behari, son of Ghandi Lai son of 
Ram Charan. brother of Bansidhar 
should also have been made parties to 
the suit. The family history of the 
mortgagees, in so far as its description is 
necessary for the comprehension of this 
portion of the pleadings, may be stated 
here. 

Of the three original mortgagees 
Manohar Lai was a party to the case. 
There remain Badri Nath and Bansidhar. 
Badrinath was one of five brothers: Ra- 
ghubar Dayal, Sundar Lai, Chhofce Lai, 
Ajudhia Prasad and himself. Of these 
brothers Sundar Lai is dead. Badri 
Nath died without issue. Ajudhia Prasad 
is plaintiff 8, Chhote Lai is plaintiff 9 
and Raghubar Dayal is plaintiff 10. Ram 
Sarup, Mandhata. Ram Ivishan, Paras 
Ram and Rarajee, the sons of Raghubar 
Dayal are plaintiffs 11 to 15. The plain¬ 
tiffs asserted that the Sundar Lai branch 
had lost all interest in the mortgagees' 
rights. But nevertheless they subse¬ 
quently joined the surviving members of 
the Sundar Lai branoh as defendants, 
that is to say, Ram Chand, Ram Parfcab,' 
Jagdieh, Balbhaddar and Satrohan, thft 
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sons of Panni Lai and the grandsons of farther asserted that if the deed be ge- 


Sundar Lai defendants 4 to 8, and Manni 
Lai, the son of Sundar Lai, defendant 9. 
Bansidhar was one of four brothers, Rim 
Gharan, Dubar Lai, Mulchand and him¬ 
self. He died without issue and is re¬ 
presented directly by his widow, Mt. 
Sundar Dei, plaintiff 2. Tne Mulchand 
branch is represented by the surviving 
members Mata Din, the son of Mulchand 
and Kalka Prasad, Prem Nath, Gajadhar 
Prasad, Mohan Lai and Gobind Prasad, 
the sons oi Jugal Kishore and grandsons 
of Mulchand, plaintiffs 3 to 7. The al¬ 
legation of the plaintiffs was that the 
Dubar Lai branch had lost all share in 
the mortgagees’ rights. Defendants 10 
and 11 raised the point that the Ram 
Gharan and Dubar Lai branches had not 
lost their interests in the mortgage and 
should have bean joined as parties, 
though we find that on 8th May 1912 an 
application was made by the plaintiffs to 
join them as defendants, subject to the 
reservation that they still maintained 
that they had no interest in the property 
in dispute. That application was refus 
ed. The above remarks sufficiently ex¬ 
plain the position as to successorship to 
the rights of the mortgagees. 

It is to be noted that defendants 10 to 
12 were subsequently struck off the list 
of parties and that the plaintiffs withdrew 
all claims against such property covered 
by the mortgage as had come into their 
possession. The question of non-joinder 
was raised generally in the pleadings of 
defendant 2 in a manner which requires 
the Court to decide the point. The re¬ 
maining pleadings of the principal de¬ 
fendants are based on the following 
facts : 

Thakur Baldeo Bakhsh Singh, the ori¬ 
ginal mortgagor admitted the deed and 
asserted that everything with regard to 
it had already been paid off. He further 
asserted that the suit was bad as the 
deed did not give the mortgagees a right 
to foreclose, owing to the fact that they 
had not enforced th9 previous right to 
obtaia po339S3ion. He asserted that the 
plaintiffs had no claim to post diem in¬ 
terest. Defendant 2 put the plaintiffs 
to the proof of mortgage and denied their 
right under the terms of the dead to ob¬ 
tain payment or to foreclose in view of 
the fact that they had not obtained pos¬ 
session according to the conditions al- 
eged to be stated in the deed. It was 


nuine everything due under it had al¬ 
ready been paid off. Defendant 3 mainly 
asserted that he had with the consent of 
the mortgagees paid off all that was due 
with respect to the villages of Bhitia 
and Jaiipur and that the mortgagees had 
agreed to exempt those villages from 
the operation of the mortgage. 

The learned Subordinate Judge framed 
the following issues ; 

Preliminary issue.—Whether the suit 
is barred by limitation ? 

1. Whether the mortgage-deed Ex. X, 
is genuine and for consideration ? 

2. Whether the plaintiff is entitled to 
compound intarest ? 

3. (a) Whether the suit is bad for non¬ 
joinder of the persons nam9d in para. 20 
of the written statement of the Court of 
Wards and para. 12 of the written state¬ 
ment of defendants 10 and 11 as parties 
to the suit within the period of limita¬ 
tion ? 

(6) If so, what is the legal effect ? 

4. Is the plaintiff entitled to interest 
from the date from which he was entitl¬ 
ed to take possession of the mortgage- 
deed, Ex. 1 ? 

5. Whether the suit is barred by ad¬ 
verse possession for more than 12 years 
of the property in suit ? 

6 . Whether the mortgage in suit has 
been paid off ? 

7. How does the plaintiff’s not having 
given notice of his claim to the Court of 
Wards at the time the Katesar estate 
was taken under the Court of Wards 
affect the suit ? 

8 . Will the receipt of Rs. 1,243 by the 
mortgagees from Abbas Ali amount to 
release of Mauza Bhitia Jaiipur from 
liability under the mortgage in suit ? 

It was found on the preliminary issue 
that the suit was not barred by limita¬ 
tion and on the first issue that the mort¬ 
gage-deed was genuine and for considera¬ 
tion. It was found on the second and 
fourth issues that the mortgagees were 
entitled to compound interest for the 
whole period, on the third issue that 
Manni Lai, defendant 9, and Ram Chand 
Ram Parfcab, Jagdish. Balbhaddar and 
Satrohan, in other words the Sundar Lai 
branch had no interest in the property 
in suit, but that the Dubar Lai and Ram 
Charan branches of the Bansidhar family 
had an interest. These branches were 
not parties to the suit. It was dacided 
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that fcli© snik was not; however bad for 
non-joinder. On issue 5 it was deoided 
that the suit was not barred by adverse 
possession and on issue 6 that the mort¬ 
gage in suit had not been paid off in so 
far as the Rani of Katesar was concer¬ 
ned. On issue 7 it was decided that tbo 
absence of notioe to the Court of Wards 
could not affeot the suit. On issue 8 it 
was deoided that the reoeipt of Rupees 
3,243 by the mortgagees from Abbas AH 
Khan effeoted the release of Bhifcia and 
Jalipur from liability under the provi¬ 
sions of the deed of mortgage. Upon 
these findings it was decided that in de¬ 
fault of payment of Re. 31,01,345-10-10, 
on 1st January 1913, five-sixths of tbe 
village of Parbatpur excluding 301 bighas 
16 biswaB should be decreed to the plain¬ 
tiffs as absolutely foreclosed. Tbe lear¬ 
ned Subordinate Judge arrived at this 
share on the finding that the omission to 
join the Pubar Lai and Ram Charan 
branches of Bansidhar’s family deprived 
the plaintiffs of the right to foreclose 
more than five-sixths of the property. 

Two appeals have been filed against 
this decision. Appeal No. 139 has been 
filed by the plaintiffs and Appeal No. 140 
has been filed by the Deputy Commis¬ 
sioner of Sitapur on behalf of the Kate¬ 
sar estate. These appeals have been 
heard and will be decided together. 

Tbe grounds taken on behalf of the 
Katesar estate are that tbe suit should 
be dismissed for non-joinder, that the 
evidence on the record justifies tbe con¬ 
clusion that the deed of mortgage haB 
been paid off, that the Katesar estate 
bad a good title by limitation and that 
in no circumstances could post diem in¬ 
terest be allowed. 

The grounds of appeal taken by 
the plaintiffs are that the payment of 
Rs. 3,243 had not released Bhitia and 
Jalipur frem the consequences of the 
mortgage, and that the payment could 
not in law releaeo a portion of the mort¬ 
gaged property in absence of the execu¬ 
tion of an effective subsequent deed ex¬ 
empting those properties from the ope¬ 
ration of the original deed of mortgage, 
that the branches of Dubar Lai and Ram 
Charan were proved on the evidence to 
ba,ve lost all right and title to benefits 
under the mortgage, and that tbe whole 
°?Jhe village of Parbatpur excluding the 
area of 301 bighas 16 biswas should have 
bddD declared liable fco foreclosure. 


We first decide tbe appeal of the 
Katesar estate. The learned counsel 
who represented the estate, did not argue 
at length on tho second and ninth 
grounds to the effect that the whole of 
the money due on mortgage bad been 
paid off and it n not necessary for us to 
enlarge on the suggestion that the whole 
of the money has been paid off. It is 
sufficient fco say that the payment of 
anything with the exception of Rg 3,243, 
which were paid on behalf of AbbaB 
Ali Khan, is not established upon the 
evidence on the record. The learned 
Subordinate Judge has discussed the 
evidence as to payment in that portion 
of his judgment which commences, “it 
was only defendant 3 who raised a' spe¬ 
cific plea of payment" down to the 
words, “I entirely disbelieve it.” He has 
advanced cogent reasons for disbelieving 
tbe evidence produced on this point. We 
agree with his conclusions and accept 
the arguments which he has adduced in 
support of those conclusions as sufficient. 
It is not possible to arrive at a reason¬ 
able conclusion of payment upon the 
presumption that the money must have 
been paid because the plaintiffs neglected 
to enforce their remedy for 34 years. It 
is necessary, in order to establish this 
question of payment to have something 
more solid than a presumption, and the’ 
omission on the part of the contesting 
defendants fco adduce anything more 
than the unsatisfactory evidence upon 
the point which is on the record tells 
strongly against them in this connection. 
We therefore decide this point against 
the appellant, Before considering the 
arguments raised by the learned couusel 
for the Katesar estate upon the remain¬ 
ing points, it is necessary first to consi¬ 
der carefully the terms and nature of tbe 
deed of mortgage. It is dow admitted 
between the parties that this deed of 
mortgage was executed for gcod consi¬ 
deration and duly registered. The follow, 
ing is a translation of tbe deed which is 
accepted as accurate by all counsel ap. 
pearing in the appeals: 

I, Thakur Baldeo Bakhsh Singh, son of Tba- 
kar Umrao Singh, caste Thaknr, Gaur am resi¬ 
dent and talukdar of Rihar, PargaDa Tambaur 
Tabsil BiswaD, District Sitapur. Wheeas 
Mauza Bhita Jalipur, Hadbasfc No. 69, and 
Mauza Parbatpur, Hadbast No. 140 in Pargana 
Tambaur, Tahil Biswan, are ancestral landed 
property and I have been keeping tbem from 
before in my proprietary possession without any¬ 
body elae’s share therein and without anybody’s 
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bstruc&ion; now in pecfeot health and proper 
senses without anybody’s undue influence or 
compulsion I have mortgaged, for my own neces¬ 
sity, all the the three entire villages named above 
bounded as follows according to Hadba3t, inclu¬ 
ding all land under cultivation or not or lying 
fallow, jalkar, bankar abadi, inhabited cr other¬ 
wise, tanks, groves deh river, rivulet sir, dhara, 
parjote dasaundh and baq chaharum, treea bear¬ 
ing fruits or not or of spontaneous growth and 
all rights and interests which have arisen from 
the villages named above or which may accrue 
in future without the exception cf any interest 
or part, to Lala Bausidhar, Badrinath aud 
Mauohar Lai, Khatris money-lenders and resi¬ 
dents of town Laharpur proper in Tahsil and 
District Sitapur for three years for Rs. 3,981 in 
coin of tbe present Government, half of whioh 
amounts to Rs. 1,990-8-0, beating interest at 
R 9 . 2 per cent, per month; aud having realized 
the mortgage-money in cash in one instalment 
from the said mortgagees brought ihe same in 
my own use. The agreement is that I will con¬ 
tinue to pay up the internet at every six months 
and if the interest cr any part thereof is not 
paid at any six mouth or till the end of the 
year, then at that sixth mouth or at the end of 
tbe year the mortgagees will be entitled to add 
that interest to the principal and to make their 
realizations with interest thereon at the above rate 
by a9uR. or in any other way they like. I will re¬ 
deem the mortgaged villages at the expiration of 
the fixed period, or wiihin the period mentioned 
in this bond after paying off the principal to¬ 
gether with the balanoe of the interest. In oase 
of the broach of the promise, i. e., if I am not 
able to redeem the mortgaged villages after pay¬ 
ing the principal and interest at the expiration 
of the fixed period or within it then after three 
years I will put tbe mortgagees in possession for 
four years more just like myself having effected 
mutation in Court iu the name of the mortgagees 
instead of mine and if I do not apply for muta¬ 
tion then tbe mortgagees will have the right to 
apply to Court themselves and to effect the 
mutation and the mortgagor will be liable for 
the costs of the same. And during the time of 
possession of the mortgagees, I, the mortgagor, 
will have no right to the profits nor will the 
the mortgagees have any right to interest and 
from date of possession the mortgagees are liable 
for Government revenue. 

If I cannot redeem the property within the 
four years i. e., till the expiration of seven 
vears from date of execution of this mortgage- 
deed or within that period, then this mortgage- 
deed will be considered a perfect sale-deed. I 
will not b3 oompetent to transfer the property 
anywhere else by mortgage, sale or gift till re¬ 
demption, and if I do so, it will be considered 
invalid as against this mertgago-deed and the 
mortgagees will be entitled also to hypothe¬ 
cate, sell or make gift of this mortgage deed any- 
whero within tbe period according to their own 
necessity, and the mortgagor will be bound by 
the terms of this document, considering that 
mahajan to bo in the place of mortgagees, and 
I will havo the right to redeem tbe property from 
that mahajau after paying him the principal and 
the balance of the interest due according to the 
above-mentioned terms, i. e., within tbe period 
of seven years, and he will have no objection to 
my redeeming the property; and after the ex- 
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piration of the said fixed period, enforcement 
will be made according to the above-mentioned 
terms. Therefore, this perfect mortgage-deed 
with promise of payment and with the condition 
that it will bo a perfect sale-deed after seven 
years, is executed of my own free will, without 
anybody’s undue influence or compulsion so 
that it may come of use when required, 

Boundaries of mortgaged villages. 

(1) BHITIA, (2) JALIPUR, 

East —Supoli in possession of mortgagor and 
Gudausa, Katesar Estate. 

West —Puranpur, Katesar 'Estate, 

North —Parbatpur. 

South —Gudausa. Katesar Estate. 

(3) PARBATPUR. 

East —Makhu Bihar, Rihar Estate, 

West— Ahrauri, Rihar Estate. 

North —Chandi, Rihar Estate. 

South —Bhitia Jalipur, 

Dated 21st August 1876 corresponding to 
Bhadon, Sudi, Sambit 1933 and 1294 Fasli, 
Monday. 

Written by Raghubar Dayal, resident of 
Laharpur. 

(Sd.) Baldeo Bakhsh Singh. 

Witnesses: 

1. Din Dayal. 

2 . 

Registered on 22nd August 1876 in the office 
of Sub-Registrar, Sitapur.” 

The contents of this deed may be con¬ 
veniently abstracted as follows: The 
mortgagor commences by stating that he 
has mortgaged the three villages of Bhitia, 
Jalipur and Parbatpur to Bausidhar, 
Badrinath and Manohar Lai, for three 
years for Rs. 3,981 bearing interest 
at 2 per cent, a month, and that be 
agrees to pay the interest at every six 
months, and if the interest or any part 
thereof is not paid at any sixth month or 
till the end of the year, the mortgagees 
will then be entitlel to charge com- 
pouni interest, and to make realizations 
by a suit cr iu any other way that they 
may wish. Reading together the words 
that the mortgagor has mortgaged the 
villages with the clause that they may 
make their realizations by a suit, we 
decide that this portion of the deed 
creates in favour of the mortgagees a 
simple mortgage. Our interpretation is 
borne cut by the fact that in a case 
which was decided by their Lordships 
of the Privy Council it was held that, 
when a deed recited a liability to pay 
the principal and interest by way of 
simple mortgage, with a subsequent 
convenant to give possession of the mort¬ 
gaged property in lieu of interest, and 
contained no covenant allowing sale, s 
suit for sale lay [Lingam Krishna Bhupatt 

Deva v. Maharaja Many a Sultan Baha 
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dur ofVtMtanaguran (l)]. Then follows a 
olau9e to the effect that the mortgagor 
will redeem the mortgaged villages at 
the expiration of the fixed period or 
before the olose of the fixed period 
by paying off the total amount due 
thereon. The words “fixed period” 
here clearly mean “within three years 
from the date of the execution.” After 
that follows a condition, that in event of 
the mortgage not being redeemed with¬ 
in the fixed period (that is to say, with¬ 
in three years from the date of its ex¬ 
ecution) the mortgagee undertakes to 
place the mortgagees in possession 
of the three villages for a period of 
of four years, and once the mortgagees 
obtained possession of those villages the 
profits of the villages in question shall 
be taken by the mortgagees in lieu of in¬ 
terest, and that the mortgagor shall have 
no title to claim any excess of profits 
over interest nor shall the mortgagees 
have title to claim the difference bet¬ 
ween the interest and the profits, if the 
latter sum be less than the former. The 
mortgagor reserves to himself the right 
to redeem the mortgage at any period 
from the 22nd August 1879 up to the 
21st August 1883 by paying up the 
amount due. These latter conditions 
create a usufructuary mortgage, the usu¬ 
fructuary mortgage being a mortgage 
which was to take effect upon 22nd 
August 1879 in event of the simple mort¬ 
gage not having been redeemed before 
that date, and the amount due being the 
amount due on 22nd August 1879. On 
payment of the amount dne at any 
period up to the 21st of August 1883 the 
mortgagor has a right to redeem the 
mortgage. Then follows a third clause 
that if the mortgage be not redeemed on 
or before the 22nd August 1883, com¬ 
plete proprietary title in the property 
mortgaged shall pass to the mortgagees. 
This danse creates a conditional sale in 
the event of non-redemption on or before 
that date. 

There is nothing stated aB to ary in¬ 
tention to pay interest after the 22nd 
August 1883 when, under the terms of 
the deed in event of non-redemptioD,the 
mortgagees were given the right to olaim 
proprietary possession by virtue of a 
Conditional sale. The present Transfer 
of Property Act was passed in 1882, some 

1. (1911) 38 Cal 687=10 I C 373=88 I A 80 
(PO) 


six years after the execution ofthisdeed. 
At the time that the deed was executed 
every mortgagor had a right to a period 
of grace in which he could exercise his 
title to redeem even after the expiration 
of the period when such a deed created a 
right of foreclosure. Under the existing 
law at the time of its execution it wa9 
necessary for a mortgagee to obtain pos¬ 
session by foreclosure through a Civil 
Court, and the mortgagor was given a 
period of grace by the Court within 
which to redeem; it must be presumed 
that both parties knew the law on the 
subject, and it is dear that they made 
no provision as to the rate of interest to 
be charged nor had the mortgagor co¬ 
venanted to pay interest from the period 
when the olause as to conditional sale 
became operative up to the period when 
the mortgagees actually obtained fore¬ 
closure. The deed is not only silent on 
this point. In a subsequent clause we 
find that words W6re used indicating a 
direot intention nob to pay interest after 
the 22nd August 1883. The mortgagor 
covenants that the mortgagees shall 
have a right to transfer their rights as 
mortgagees, and stipulates that he will 
have the right to redeem the property 
from such transferee, after paying him 
the principal and the balance of the in¬ 
terest due according to the above-men¬ 
tioned terms, that is, within the period 
of seven years. The addition of the 
words “within the period of seven years” 
clearly indicates an intention not to pay 
interest after the expiration of such 
period. Further we find that he stipu¬ 
lates that after the expiration cf the 
said fixed period, that is to say, after the 
22nd August 1883, enforcement will be 
made according to the above-mentioned 
terms. 

We can only understand these words 
to mean that after the 22nd August 
1883, the sole right that shall remain 
with the mortgagees will be to obtain 
foreclosure by executing the clause with 
regard to conditional sale. We have 
now to consider how the terms of this 
mortgage are to be enforced with regard 
to the provisions of Act 4 of 1882 and 
the present Civil P. C. It has been ar¬ 
gued on behalf of the plaintiffs that this 
mortgage is a combination of a usufruc¬ 
tuary mortgage and a mortgage by con¬ 
ditional sale and as such is not an 
anomalous mortgage. We cannot accede 
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and suitab’e to the ordinary expectations of per 
6 ons entering into a mortgage transaction." 


to this contention. As we have shown, 
this document, which is of a very pecu¬ 
liar character, combines three mortgages. 
At the beginning it was a simple mort¬ 
gage and it was open to the mortgagees 
at any period after the first six months, 
in case of default-, to sue the mortgagor 
for the amounts then due and to have a 
charge declared on the mortgaged pro¬ 
perty for realization cf the amount due 
to them. 

Thus it was a simple mortgage. Later 
on, the mortgagees are given the right to 
take possession of the property after the 
manner of a usufructuary mortgage, and 
finally they are given the power in event 
of certain conditions arising to take the 
document as one of conditional sale and to 
obtain foreclosure accordingly. Thus the 
three kinds of mortgages—simple mort¬ 
gage, usufructuary mortgage and mort- 
igage by conditional sale—are all present 
;in the same document. Therefore the docu¬ 
ment is an anomalous mortgage, and 
under the provisions of S. 98 of Act 4 of 
1882 effect mu9t be given to its provi¬ 
sions according to its term3 and apart 
from the especial procedure enjoined by 
Act 4 of 1882 in ocher places and by the 
Code of Civil Procedure. Pertinent prin¬ 
ciples with regard to interpretation have 
been enunciated by their Lordships of 
the Privy Council in the cases of Mathura 
Das v. Baja Narindar Bahadur (2) and 
Bindesri Naik v. Ganga Saran Sahu (3). 
In both cases their Lordships explained 
the necessity of considering the terms of 
a document as a whole, and gathering 
the intentions of the parties from the 
meaning to be applied to the words in 
view of the considerations that would 
ordinarily guide reasonable men of their 
cla33 in making a covenant for the re¬ 
payment of money on the security of 
landed property. At p. 49 of the former 
ruling the words occur: 

“The construction of the High Court ascribes 
to the parties an intention that however pay¬ 
ment may be delayed beyond the fixed day, the 
debt shall carry no interest, that the creditor 
shall have no remedy provided by contraot, but 
sball be driven to treat the contract as broken, 
and to seek for damages, which lie in the discre¬ 
tion of a Jury or a Court, and are subject to a 
different law of prescription. It appears to their 
Lordships that though contracts are not unfre- 
quently found to be of that imperfect nature, it 
is more reasonable to ascribe to the parties the 
utention of making a perfect oontract, especially 
h en such a con tract is of a very common kind, 

2. (1897) 19 All 89=23 I A 138 (P C T. 

3. (1899) 20 All 171=25 I A 9 (P 0). 


This pronouncement as to the princi¬ 
ples that should guide a Court in consi¬ 
dering the terms of such a document is 
of the very highest authority, and it is 
necessary for us not to overlook the pos¬ 
sibility of the deed evidencing the in¬ 
tention of the parties to permit the en¬ 
forcement of the rate of interest provi¬ 
ded not only between the period of 22nd 
August 1879 and 21st August 1883, but 
even beyond that period. It is argued 
on behalf of the plaintiffs that the mort¬ 
gagees should not be considered to de¬ 
prive themselves of the remedy of en¬ 
forcing payment of interest at the stipu¬ 
lated rate after 21sb August 1883, be¬ 
cause they had reserved to themselves 
the remedy of foreclosure for obtaining 
satisfaction on account of the amount 
due to them as against the mortgagor. 
The present document is of a nature 
different to either of the documents con¬ 
sidered by their Lordships of the Privy 
Council in the case above-mentioned. 
The first of those documents was a simple 
mortgage. The second was a mortgage 
by conditional sale. In neither case was 
the document an anomalous mortgage, 
and in both cases there were indications 
of an intention that the interest was to 
run till the dates of payment. In the 
present case the mortgage is an ano¬ 
malous mortgage, and there are no in¬ 
dications of an intention that interest 
will run after 21st August 1883. 

On the contrary the document evi¬ 
dences an intention that interest will 
not run after 21st August 1883. There 
are distinct indications that the mort- 
gor with the permission of the mort¬ 
gagees stated it to be his intention of 
paying no interest after 22nd August 
1883. Post diem interest is not allowed 
as a matter of course. In the case of 
Gudri Koer v. Bhubanesiuari Coomar 
Singh (4) a claim to poBt diem interest 
was refused. That case was decided be¬ 
fore the decision of their Lordships in 
Mathura Das v. Baja Narindar Baha¬ 
dur (2). But in the cases that were de¬ 
cided subsequent to that decision, Moti 
Singh v. Bamohari Singh (5) and Bal- 
want Singh v. Gayan Singh (6), claims 
to post diem interest were also refused . 

4. (1892; 19 Cal 19. 

5. (1897) 24 Cal 699. 

6 . (1913) 35 All 534=21 1 C 253. 
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In a oase decided in this Court, Narayan 
Prasad v. Diwan (7), Mr. Chamier lays 
down a principle whioh appears to us 
to apply exactly. He says at p. 126: 

“Where the mortgagor promises to pay a certain 
sum with interest at a certain date, there is room 
ior the contention that the mortgagor did not in¬ 
tend to promise to pay interest except for the 

periods fixed," and we find that there is 
the authority of their Lordships of the 
Privy Council in the oase of Chajmal 
Las v. Brij Bhukan Lai (8) for the pro¬ 
position that post diem interest cannot 
be assumed to be payable in each and 
every ca96, for in that oase post diem 
interest was not allowed according to 
the terms of the bond though interest 
was allowed by way of damages. At 
page 517 of that ruling occur the follow¬ 
ing words: 

“ Thar Lordships are not prepared to dissent 
from the coostructi'.n placed by the High Court 
on the bond in respect of there fceiog no covenant 
by Banks Lai to pay interest after the fixed 
period of two years from the date of the bond, 
although it is difficult to suppose that this was 
the intention of the parties to the bond. But 
even on that construction the plaintiff would be 
entitled, on default being made in the payment 
to rec >ver interest technically as damages, and the 
rate would prima facie be the same as that provi¬ 
ded by the bond during thi two years, although 
there is no rule of law making that rate neces¬ 
sarily the measure of the damogos.” 


full. Both these cases aro clearly distin¬ 
guishable from the present, and in the 
oase of Rahas Bihari Lai v. Bachchu 
Singh (11), the suit was on a mortgage by 
conditional sale, the terms of which were 
construed by the Benoh which decided 
the case to convey the meaning that the 
mortgagor agreed to pay interest after 
the date fixed for redemption. It is true 
that a Bench of the Madras High Court 
in Ghantayya v. Pavayya (12) dissented 
from the view taken by the majority of 
the Judges in a Full Bench decision in 
Moti Singh v. Ramohari Singh { 5). But 
in that case the words of the document 
did nob preclude the intention of the 
mortgagor to pay interest after the date, 
fixed, there being a promise to pay inte ; 
rest generally. We, therefore, find *,hat| 
in no circumstances can interest be allo¬ 
wed after the 22nd August 1883, ac.*or-j 
ding to the terms of the deed. In order; 
to avoid foreclosure, it is necessary for 
the mortgagors to pay amounts calcula¬ 
ted at the following rates: They must 
pay the amount of principal Ha. 3,981, 
together with interest at 24 per cent, 
per annum compoundable with six- 
monthly rests from 22nd August 1876 
to 21st August 1879. When the sum 
due on 21st August 1879 has been calcu- 


The cases cited in support of the oppo¬ 
site conclusion are Phul Chand v. H. H. 
Sandilands (9), Ram Din v. Ram Pra¬ 
sad (10) and Rahas Bihari Lai v. Bach¬ 
chu Singh (ll). With regard to the cases 
of this Court it is sufficient to say that 
in the case of Phul Chand v. H. H. 
Sandxlands (9), the mortgage was made 
to secure the re-paymeot of a principal 
sum with interest at a fixed rate. The 
mortgagee agreed to put the plaintiff in 
possession to secure the interest. He 
did not do bo. The deed was a deed of 
simple mortgage with a covenant that 
certain land would be assigned in order 
that the mortgagee might recover his 
interest from the profits. In the case of 
Ram Din v. Ram Prasad (10), the r ate 
of interest was fixed year after year with¬ 


out any final period being fixed. The 
mortgagee agreed to take possession of 
the property in lieu of interest. Posses¬ 
sion was not giveo and the rate of inte¬ 
rest allowed by the dee d was charged in 

7. (1910) 18 0 0 125=6 I C 996. 

8 . (1895) 17 All 511=22 I A 199 (P C). 

. 9. (1907) 10 0 C 29. 

10 (1908) 110G 828. 

. , 11. A I R 1914 Oudh 137=23 I C 871. 


lated after making deductions for pay¬ 
ments made, intertsfe will be calculated 
on that sum from 22nd August 1879 to 


August 1S83 at 24 per cent, per annum 
compoundable with six-monthly rests, 
aod that amount will also be added. 
The reason for charging interest at 
this rate from 22nd August 1879 to 
21st August 1883 bo the property is 
that the mortgagor agreed to hand 
over the profits of the property for 
the four years in question in lieu of inte¬ 
rest, that is to say, in lieu of interest at 
the rate agreed for the first three years. 
We do not know what the profits for 
that period would have amounted to. 
Had they exceeded the amount of inte¬ 
rest at 24 per cent, per annum on the 
total amount due on 22nd August 1879, 
it might have been to the advantage of 
the mortgagor (in spite of the existence 
of the clause allowing compound inte¬ 
rest to be charged) to refrain from deli¬ 
vering possession. Had they been less 
than that amount it might have been to 
the advantage of the mortgagees to re¬ 
frain from demanding possession. We 
12. (19Q0) 28 Mad 684. . . 
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are nob in a position to discover what 
these profits were. But, inasmuch as 
possession wag nob delivered, the legal 
position of the parties is clear. The 
clause allowing profits to be set off in 
lieu of interest became inoperative, and 
they reverted to the original contract to 
pay interest at 24 per ceat. per annum 
oompoundable with six-monthly rests. 
Thus interest at 24 per cent compounda- 
ble with six-monthly rests will be char¬ 
geable to 21st August 1883, but in accor¬ 
dance with our previous finding with 
regard to post diem interest we decide 
that after the date when under the 
terms of the deed the mortgagees obtain¬ 
ed a right to foreclose, that is to say, the 
21 st August 1883, post diem interest can¬ 
not be allowed, and we further consider 
that interest by way of damages cannot 
be awarded. In the first place no inte¬ 
rest is claimed by way of damages, and 
even if we were ready to overlook this 
Point, the action of the mortgagees in 
delaying their suit for such a large num¬ 
ber of years precludes them from all 
olaim to preferential consideration with 
regard to a remedy that they have not 
explicitly sought. Thus we find that the 
amount due upon the deed is Rs. 11,401- 
3-0, that is to say, the amount of princi¬ 
pal, Rs. 3,981, with interest at 24 per 
oent. compoundable with six-monthly 
rests from the 22nd August 1876 to 21st 
Aust 1883 after crediting Rs. 3,243, 
admittedly paid. 

* * * 

In the result the appeal of the Court 
of Wards is in the main successful and 
the appeal of the plaintiffs is to some 
degrees successful. It will be more con¬ 
venient to state our deoree as a whole. 
Its effect will be that the plaintiffs are 
entitled to foreclosure only over the 
village of Parbatpur excluding 301bighas 
16 biswas, unless the Rani of Ratesar 
whose property is under the manage¬ 
ment of the Court of Wards pays Rs. 11, 
401-3-0 to them within six months from 
the date of this decree. In event of her 
pacing the sum the plaintiffs shall trans¬ 
fer the property to her free from ail 
encumbrances oreated by the plaintiffs 
or other persons claiming under them or 
those under whom they claim, and shall 
put her into possession of the property 
delivering up all documents in their 
possession or power relating to the same. 

No power to redeem was given to Abbas 
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Ali Khan by the decree of the learned 
oubordinate Judge, and as he has not 
appealed upon this point, no power to 
redeem is declared in his favour. 

With regard to the questions of costs: 
uhe plaintiffs fixed the amount payable- 
for forclosure at 39 lakhs of rupees. We 
have found that the amount payable to 
avoid foreclosure is Rs. 11,401-3-0. The 
stamp paid was on the principal sum 
secured and the amount that we have 
awarded is in excess of the principal 
sum secured. The Rani denied the 
plaintiff’s claim in fcoto. We, therefore,, 
decide that the Rani pay to the plain¬ 
tiffs the Court-fees paid by them in both 
Courts, the costa of witnesses, ebo., and 
the Pleader’s fee on Rs. 11,401 3-0, and 
bear her own costs in both Courts. The 
costs of Abbas Ali Khan in appeal will 
be borne by the plaintiffs. Costs except 
as herein before provided to be borne by 
the parties. 

B.V./R.K. Appeals partly allowed. 
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Lindsay, J. C. and Kanhaiya Lal, 

A. J. C. 

Narendra Bahadur Singh and another 

Plaintiffs—Appellants 
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Abdul Haq and others —Defendants— 
Respondents. 

First Appeal No. 92 of 1914, Decided 
on 24th February 1915, from the Decree 

1914^* ^ ara Fanki, D|- 30th May 

(f) Hindu Law—Joint family property— 
What is and how property becomes joint 
stated—Very strong evidence is required to 
show that self-acquired property became 
joint Fact of father and son living together 
does not make father’s self-acquired joint. 

In order to establish that a certain pioperty 
constitutes joint Hindu family property, it must 
bs shown that the property falls within one or 
other of the three classes, viz,, (1) ancestral pro- 
psrty, i. e., property inherited from a direct male 
ancestor, (2) property acquired by the members- 
of a joint family by or with the assistance of joint 
funds or by their joint labour, and (3) property 
originally self-acquired but afterwards volunt- 
arilyt hrown by the owner into the joint stock, 
with the intention of abandoning all separate- 
claims upon it. [P 25 0 21 

Very strong evidence is required to prove that 
the property falls in olass (3) mentioned above. 
Thus, it cannot be established that the propsrty 
which had oome to a father as self-acquired be¬ 
came the joint property,- of the family consisting 
of himself and his sons, merely from the fact 
that they lived together. IP 25 C 2] 

(b) Hindu Law—Joint family property — 
Self-acquired obtained previously to ancestral 
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property it not accretion to the nucleus of 
joint family property. 

A,t8lf-a:quired property obtained previously 
to ah ancestral property caunot bo said to have 
accreted to the nucleus oi joint family property 
formed by that ancestral property, although it 
may be proved to have been voluntarily thrown 
into the joint stock. [P 26 0 1] 

(c) Hindu Law— Debts—Father-*Immorality 
—Allegation must be specific in respect of 
particular debts to discharge son from liabili¬ 
ty 

General allegations as to a father’s immorality 
cannot exempt the sons from their liability to 
dieob&rge the father’s debts unless they prove 
that the particular debts in question were con¬ 
tracted for immoral purposes. [P 26 C 1] 

Si. George Jackson —for Appellants. 

Jiban Krishna Banerjee —for Respon¬ 
dents. 

Judgment. —This appeal arises out 
of a suit brought by the two plaintiffs- 
appellants against five defendants. The 
fifth defendant in theoase was the father 
of the plaintiffs, by name Babu Ram 
Singh. The first four defendants were 
persons who had obtained money-decrees 
against Babu Ram Singh aDd were seek¬ 
ing to execute those decrees by sale of 
certain villages which, they alleged, be¬ 
longed to Babu Ram Singh. One of the 
plaintiffs in the suit is a minor. The 
claim put forward on behelf of the plain¬ 
tiffs was that the property in suit 
consisting of three villages, Akbyapur, 
AUadadpur and Muhammadpur, constitu¬ 
ted joint family property in which they 
had shares amounting to 2/3rds, while 
the remaining l/3id share was owned by 
the fifth defendant, their father. In 
paragraph 3 of the plaint it was alleged 
that the decree obtained against Babu 
Ram Singh by the defendants Nos. 1 to 
4 had been got in respect of debts whioh 
Babu Ram Singh bad contracted with 
them for immoral purposes. The plain¬ 
tiffs, therefore, pleaded that they were in 
no way liable for the discharge of these 
debts and that no property of theirs 
oould be taken in execution of decree to 
satisfy them. The lower Court dismissed 
the suit. It found that the villages re¬ 
ferred to in the plaint were not joint 
property of the plaintiffs and the defen¬ 
dant No. 5. With regard to the debts 
the Subordidate Judge was of opinion 
that although it had keen shown that 
Babu Ram Singh was a man of licentious 
habits the plaintiffs had failed to prove 
that any of the particular debts in res- 
nect of whioh decrees had been obtained 


by the defendants Nos. 1 to 4 had been, 
incurred for immoral purposes. 

The plaintiffs have appealed. We think 
their appeal must be dismissed on the find¬ 
ing of the Court below that the villages 
which the plaintiffs claimed to bo the 
joint family property of themselves and 
their father are not joint family pro¬ 
perty. The position with respect to 
the^e villages is very clear. It appears 
that they belonged to the taluka of 
Akhvapur which was originally in posses- 
S'.on of Bhikbam Singb, whose name was 
entered io Lists 1 and 3 of the Lists 
prepared under S. 8 of Act 1 of 1869. 
After Bhikham Singh’s death this taluka 
descended to his son, Lai Bahadur Singh. 
Lai Bahadur Singb was the maternal 
grandfather of Babu Ram Singh and it is 
admitted that Babu Ram Singh came 
into po88ess : on of the villages now in 
suit under a Will executed by Lai 
Bahadur Singh. The Will was dated the 
24th of December 1888 and it appears 
from the documentary evidence on the 
record that two at least of these villages 
now in suit were entered in the revenue 
registers in the name of Babu Ram Singh 
in October 1889. There can be no conten¬ 
tion therefore, that on tbe history of these 
villages they are in any way ancestral 
property in the hands of Babu Ram 
Singh. As is pointed out by Mr. Mayne 
in his work on Hindu Law, 7th Edition,, 
paragraph 275, efc seq., co-parcenary pro¬ 
perty falls iDto three classes. In the 
first class we have ancestral property, 
that is to say, property which a man 
inherits from a direct mala ancestor. 

In such property some acquire an inter¬ 
est by birth. Next, the property may be 
joint property without having been an¬ 
cestral. For example, the case in which 
members of a joint family acquire pro-| 
perty by or with the assistance of joint 
funds or by their joint labour, and third¬ 
ly, there is the case of property whioh 
being originally self-acquired may become 
joint property by being voluntarily 
thrown by the owner into the joint 
stock with the intention of abandoning 
all separate claims upon it. Very strong 
evidence would be needol to make 
out a oase of this kind and the most we 
can find on thj record is that the fifth 
defendant and his two sons, the plain¬ 
tiffs, have been living together. This, in 
the case of a father and his sons, is what 
would naturally be expected. But it 


1915 


2b Oudh Secretary op State v. Jagdamba Debi (Lindsay, J. C.) 


joannot be inferred from fche fact that, 
because Babu Ram Singh keeps his sons 
;in the house and maintains them, it is 
established that the property which 
came to Babu Ram Singh as self-acquired 
property has thereby become the joint 
propetly of the family. An attempt was 
made in the Court below to show that the 
property here in suit should be treated as 
an accretion to joint property, which was 
already in the family. It seems that in 
th9 course of some litigation regarding 
the estate of his own father, Babu Ram 
Singh, by means of a compromise, got 
possession of a village called Pandapur 
and we have been asked to hold, there¬ 
fore, that this village of Pandapur con¬ 
stitutes a nucleus of joint family proper¬ 
ty to which the villages now in suit have 
accreted. It has, however, been pointed 
out by the Subordinate Judge that 
Pandapur did not come into Babu 
Ram Singh’s possession until after he 
had got possession of the villages now in 
dispute; and this disposes of the argu¬ 
ment to the effect that the property now 
in question accreted round a nucleus of 
property consisting of the village of 
.Pandapur. We find no evidence at all 
iwhich would justify us in assuming that 
'the villages regarding which this suit 
ihas been brought have ever been volun¬ 
tarily thrown into fche joint stock. 
Indeed as observed by the lower Court 
in it3 judgment, it would be difficult to 
say that there was any joint stock at all 
belonging to the plaintiff and the defend¬ 
ant, into which that property could be 
thrown. We are satisfied that the pro¬ 
perty in suit is in no way joint property 
and that consequently fche plaintiffs were 
not entitled to have any relief by way 
of declaration such as they sought. 

It is not necessary for us to discuss the 
other issue involved in the case at any 
length. But we agree with the Subor¬ 
dinate Judge in holding that until 
definite evidence is forthcoming that a 
particular debt was incurred for immoral 
purposes the sons cannot cliam to be 
exempted from their liability to dis¬ 
charge it. General allegations as to fche 
immorality of their father would not 
entitle them to have relief of this kind. 
|The appeal fails and is dismissed with 
costs. 

-B.V./rk. Appeal dismissed. 
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Lindsay, J. C. 

Secretary of State— Plaintiff—Appel¬ 
lant. 

v. 

Jagdamba Debi and others — Defen¬ 
dants —Respondents. 

Second Appeal No. 275 of 1913, Deci¬ 
ded on 2nd December 1914, against order 
of Disfc. Judge, Fyzabad, D/- 3rd April 
1913. 

Bengal Regulation (11 of 1825), Ss. 4 and 5 

Scope of—S. 4 applies between Govern¬ 
ment as owner of bed of river and proprietor 
whose land abouts—S. 5 not applicable to ac¬ 
cretions due to recession of rivers. 

Section 4, Ben. Regn. 11 of 1895, is intended to 
apply net merely to cases of alluvion and dere¬ 
liction arising between the owners of properties 
situated on opposite banks of a river, but also to 
cases in which the dispute is between the Govern¬ 
ment as the owner of the bed of the river and a 
proprietor whose land abuts on the river. S. 5 
does not apply to cases of accretions made owing 
to recession of rivers. 13 M. I. A. 467 Ref. 

[P 27 C 2] 

Nagendra Nath Ghosal—ior Appellant. 

Ram Chandra —for Respondents. 

Judgment.—This appeal arises out of 
a suit brought by the Secretary of State 
for India against the respondent, the 
Rani of Ajudhia, for recovery of posses¬ 
sion of a small piece of alluvial land 
situated on the banks of fche river Gogra 
at Ajudhia. The whole of fche land in 
Ajudhia (which is also known as Mauza 
Avadh Khas, Pargana Haweli Avadh) 
belongs to Government, except such por¬ 
tions of it as have been granted away or 
have been decreed to claimants in suits 
brought by them against Government. 
It is admitted that a portion of fche land 
of this mauza was granted to fche Ajudhia 
Estate by Government, and that this 
land was afterwards used for the erection 
of a temple on fche banks of fche river. 
Since fche time of the grant the river has 
receded towards fche north and fche land 
in dispute has been thrown up and is 
adjacent to the site which was granted 
to the Ajudhia Estate by Government as 
above mentioned. The case for the de¬ 
fendant was that fche laud gradually 
emerged from water owing to fche reces¬ 
sion of fche river. The defendant, there¬ 
fore, claimed that by reason of this gra¬ 
dual accretion it had become a part of 
fche land originally granted to fche estate 
and could not therefore be claimed by 
Government. Both the Courts below 
have dismissed fche suit. Ifc has been 
found, a3 a matter of fact, that the landi 
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question has been gained by gradual ac¬ 
cession from the reoess of the river 
Gogra, and aoting under 01. 1 of S. 4, 
of Bengal Regn. 11 of 1825, the Courts 
have held that the property in this land 
is with the defendant. The principal 
contention which has been raised here in 
second appeal is that the Courts below are 
wrong in applying S. 4 of the Regulation 
to the case. 

In my opinion this contention cannot 
be maintained. The argument appears tc 
be that because the bed of the river 
Gcgra is the property of Government, no 
claim to any portion of the river-bed 
which has been exposed by the retrogres¬ 
sion of the river can be made by the 
owner of any land adjicent to the land 
so exposed. But Cl. 1 of S. 4 of the 
Regulation does not contain any reser¬ 
vation in favour of the right of Gov¬ 
ernment in the beds of rivers. It was 
also suggested in argument that the sec¬ 
tion was properly applicable to disputes 
between the owners of land on opposite 
sides of a river which divided them. 
This argument, however, cannot hold 
good having regard to the language of the 
preceding sections. According to S. 2 
of the Regulation, where aoy clear and 
■definite usage ofshikaBt paiwast has been 
immemorially established for determin¬ 
ing the rights of the proprietors of two 
or more contiguous estates divided by a 
river, the usage so established is to 
govern the decision of all claims and dis¬ 
putes relative to alluvial land between 
the parties whose estates may be liable 
to such usage. S. 3 goes on to say that 
where no local usage of the nature re¬ 
ferred to in 8. 2 is established, the gene¬ 
ral rules declared in S. 4 shall be applied 
to the determination of all claims and 
disputes relative to lands gained by 
alluvion or by dereliction of a river. 

The language of this section is impor¬ 
tant and makes it quite clear, in the first 
place, that the rules contained in S. 4 
are to be applied to the determination of 
all claims and disputes, not merely 
claims and disputes arising between two 
riparian owners, and in the second place, 
that the rules are to be applied with re¬ 
gard to land which has been exposed by 
the dereliction of any river. There is 
nothing in the language of S. 3 to sug¬ 
gest that the rules contained in 8. 4 are 
not to be applied in cases where the 
ownership of the river-bed is claimed by 


the Government. The rule does nob 
clearly relate to all olasses of livers 
whatsoever. It seems to me, therefore, 
that S. 4 was intended to apply not; 
merely to cases of alluvion and derelic¬ 
tion arising between the owners of pro¬ 
perties situated on opposite banka of a 
river, but also to a case like the present 
in which the dispute is between Govern¬ 
ment on one side as the owner of the bed 
of the river and a proprietor whose land| 
abuts on the river. This interpretation! 
of the Regulation is the correct one and 1 


seems to me to be established from the 
judgment of their lordships of the Privy 
Counoil in the well known case of Felix 
Lopex v. Muddun Mohun Thakoor (l). 
In that case the bed of the river Ganges 
was regarded by the Privy Council as 
“public domain or public territory.” 
Their Lordships in the course cf their 
judgment remark that 

“wbon the words of the whole Regulation are 
looked at, it is quite obvi'us what the then legis¬ 
lative authority was dealing with was the gain 
which an individual proprietor might make in 
this way from that which was part of the public 
territory, the public domain, not, usable in the 
ordinary sense, tbat is to say, tli9 sea belonging 
to the State, a public river belonging to the State. 
This was a gift to au individual whose estate lay 
upon ths river or lay upon the sea, a gift to him 
of that which, by acoretion, becaina valuable and 
usable, out of that which was in a state of nature 
neither valuable nor usable.” 

It was suggested further in the course 
of arguments on behalf of the appellant 
that the proper section applicable to 


the facts of this case was S. 5 which lays 
down that nothing in this Regulation 
shall be construed to justify any en¬ 
croachment by individuals on the beds 
or channels of navigable rivers, bub in 
truth there is no question of encroach¬ 
ment in this case. It was not pleaded 
that the defendant had in any way en¬ 
croached upon the bed of the river, and 
again, it never was the case of the plain¬ 
tiff in the Courts below that the river 
was a navigable river. S. 5, in my opi¬ 
nion, can have no application to the case 
whatever. Another point which was 
raised was that the land in dispute was 


really not an accretion to the land which 
had been originally granted to the Aju- 
dhia Estate, but was an addition to ano¬ 
ther portion of land which had previous¬ 
ly been thrown up by the recess of lhe 
river and which intervened between the 
original site granted to the Aj udh i a Eb - 
1. (1869-70) 13 MIA 467=5 B L R 621= 
(P C). 
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take and the site of the land in dispute. 
This, however, is raising a new ease 
which was not put forward in either of 
the Courts below and I oannot allow it 
to be raised now. I have no doubt 
whatever that the law was properly 
applied in this case by both the Courts 
below. The appeal fails and is dismissed 
with costs. 

B.V./r k. Appeal dismissed . 
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Lindsay, J. C. 

Abdus Salam and another —Judgment- 
debtors Appellants. 

v. 

Abdul Rahman and — Decree-others 
holders Respondents. 

Execution Decree Appeal No. 2 of 
1915, Decided on 20th April 1915, from 
the decree of Sub-Judge, Bara Banki D/- 
23rd December 1914. 

(a) Civil P. C. (5 of 1908), S. 54, O. 20, R. 
IB — Revenue paying land — Division of- 
£® r .V , i. 0n b y Commissioner appointed by 
S. C°uyt--Consent of parties cannot Con¬ 
or jurisdiction Civil Court not competent 

I® Partition-U. P. Land Revenue (3 of 

1901), S. 233. 

A Civil Court acting through a Commissioner 
not competent to make a division of revenue- 
paying land, although the parties may consent 
to it, inasmuch as their consent cannot confer 
a jurisdiction npon that Court to do what it is 
prohibited to do by S. 54 and 0. 20, R. 18, C. 

P. C., and S. 233, U. P. Land Revenue Act. 


Rahman (Lindsay, J. 0.) 1915 

Vakil named Munshi Sajjad Husain 
who was to be appointed as a Commis¬ 
sioner for the purpose. In paragraph 
7 of this compromise it was stated that 
the amin (i. e„ Munshi Sajjad Husain) 
was to assess the land revenue whioh 
was to be payable in respect of the 
4-annas share of the plaintiff, Abdul 
Rahman. This revenue, it was declared, 
would become payable either by the 
plaintiff himself or through the lambar- 
dar. There were other conditions in 
this compromise, some of which relate 
to the partition of house property. It 
appears that after this decree had been 
passe3, proceedings were taken by way 
of execution and Munshi Sajjad Husain 
was appointed for the purpose of divid¬ 
ing the property'. Certain objections 
wore taken to the division effected by 
Munshi Sajjad Hussa but those were 
dismissed by the Subordinate Judge of 
Bara Banki on the ground that Sajjad 
Husain was acting as an arbitrator and 
that the parties were bound by his 
decision. 

In appeal to this Court, however, it 
was held that Sajjad Husain’s position 
was not that of an arbitrator but merely 
that of a Commissioner appointed by 
the Court. The case was, therefore, sent 
back to the Subordinate Judge for dis¬ 
posal of the objections. Certain of these 


[P 29 C 1 

(b) Practice — Jurisdiction — Plea raiset 
at late stage—Court bound to take cogni 
zance of. 


objections which were put forward by 
some of the judgment-debtors have been 
overruled by the Court below and hence 


A Conrt is bound to take cognizance of a plea 
which challenges its jurisdiction, although the 
plea is raised very late. [P 29 C 1] 

Nabi Ullah —for Appellants. 

Muhammad Wasim —for Respondents. 

Judgment —The facts of this case 
are shortly as follows: The parties are 
related to each other and in the course 
of a suit which was brought by the res- 
pond ant-decree-holder, Abdul Rahman, 
for partition of certain property a com¬ 
promise was arrived at, which was em¬ 
bodied in a decree dated 25th February 
1913. The present appeal has arisen 
out of proceedings taken in connection 
with the execution of this decree. The 
property which was to be divided con¬ 
sisted mainly of shares in revenue-paying 
lands, and under the terms of the com¬ 
promise it was agreed, amongst other 
things, that the partition was to be 
effected either by the parties themselves, 
or if they could not agree, through a 


this appeal. One of the objections 
(which were raised at a very late stage 
of prooeedingB) was to the effect that the 
Commissioner had no authority to oarry 
out a partition of the revenue-paying 
lands. The Subordinate Judge got over 
this objection by holding apparenty that 
the parties were bound by the compro¬ 
mise decree and that this compromise 
conferred a jurisdiction upon the Court 
to carry out the division of the revenue 
paying lands by means of a Commis¬ 
sioner. It is argued here in appeal that 
if the law forbids the partition of such 
lands by a Civil Court, then no consent 
of parties can confer a jurisdiction whioh 
the law does not permit to be exercised.. 
In this connection a reference has been 
made to S. 54, Civil P. C., and also to the 
provisions of O. 20, R. 18, Civil P. C. The 
point seems to me to be perfectly clear 
and, in my opinion, the decision of the 
Court below is wrong. S. 54 lays down 
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that where the deoree is for the partition 
of an undivided estate assessed to the 
payment of revenue to the Government, 
or for the separate possession of a share 
of Buoh an estate, the separation of the 
share shall be made by the Collector or 
any gazetted subordinate of his, deputed 
by him in this behalf, in aooordanoe with 
the law, if any, for the time being in 
foroe, relating to the partition and the 
separate possession of shares of such 
estate. Similarly, provision is to be 
found in 0. 20, R. 18, which lays down 
that when the Court passes a decree for 
the partition of property or for the 
separate possession of a share therein, in 
the oase of land assessed to revenue, the 
decree is only to declare the rights of 
the several parties interested in the pro¬ 
perty, and ought to contain a direction 
for the partition or separation to be 
made by the Collector or any gazetted 
subordinate appointed by him in this 
behalf. 

I must hold, therefore, that it is 
uob competent for the Civil Court in 
this case, acting through the amin, 
Munshi Sajjad Husain, to make a division 
of such of the property as consists of 
land assessed to the payment of Govern¬ 
ment revenue. It is, no doubt, an un¬ 
fortunate thing that this matter was 
overlooked, and it is also true, as hag 
been pointed out by the learned Counsel 
who appears on behalf of the decree- 
holder-respondent, that the objection 
was pub at a very late stage. Be that as 
it may, the Court is bound to take 
cognizance of the plea which challenges 
the jurisdiction of the Civil Court to 
effect a partition of revenue-paying lands 
by an amin appointed by the Court or by 
the parties and the decree cannot be 
executed in contravention of the express 
provisions of 8. 54, Civil P. C. It was 
sought bo be argued that the division of 
these lands by the Commissioner might 
be supported on the ground that there 
was no attempt bo distribute the Govern¬ 
ment revenue over the various shares, 
but as I have pointed out already, the 
compromise decree clearly contemplates 
the ascertainment and assessment of the 
shares of the revenue which was to be 
payable in respect of the 4.annas share 
awarded to Abdul Rahman. Apart from 
this, however, I think the language of 
8, 54 is sufficiently olear and, in my 
opinion it prohibits altogether the divi¬ 


sion of a revenue-paying estate through 
any other agency than that of the 
Golleotor. 1 may also refer to the pro¬ 
visions of S. 233, U. P. Land Revenue 
Act. Under that euactment the partition 
of a revenue-paying property into separ¬ 
ate shares is a matter which isexclusivoly 
reserved to the Revenue Courts. I must, 
therefore, allow this appeal. 

The deoree, of course, can be executed 
so far as it relates to division of 
the house property. The question of any 
division of houses has not boon argued 
before me. The only objection that has 
been pressed is with respect to division 
of revenue-paying land. So far as these 
latter lands are concerned, the only way 
the execution of the decree can be ob¬ 
tained is by application by any of the 
interested parties to the Revenue Courts 
for partition of the property in accord¬ 
ance with the shares declared by the 
decree. I, therefore, set aside the order 
of the Court bolow. The Subordinate 
Judge will refer th9 parties to the 
Revenue Court for partition of revenue¬ 
paying lands. I make no order as to the 
costs of this appeal. 

b.y./r.K. Appeal allowed. 

A. I. R. 1915 Oudh 29 

Stoart and Kanhaiya Lal, A. J. Cs. 

Rudra Singh —Defendant—Appellant. 

v. 

Jangi Singh and others —Plaintiffs— 
Respondents. 

Second Appeal No. 100 of 1913, De¬ 
cided on 3rd May 1915, from decree of 
Sub Judge, Bara Banki, D/- 13th De¬ 
cember 1912. 

Contract Act (9 of 1872), Ss. 38 and 45— 
Payment to co-heirs does not discharge mort¬ 
gage. 

A release of the mortgage-debt by some of the 
heirs of a deceased mortgagee, on payment to 
them of the entire mortgage-money does not bind 
the otber heirs of the mortgagee living separately 
from those to whom payment has been made. 
Such payment does not discharge the mortgagor 
from his liability to thosa heirs to whom payment 
has not been made: Case law disoussed. 

[P 30 0 lj 

Sami Ullah Beg —for Appellant*. 

Ishri Dayal —for Respondents. 

Judgment. —The question for deter¬ 
mination in these appeals is whether the 
payment of the entire mortgage-money 
by the represenfcative-in-interest of the 
mortgagor to some of the other heirs of 
a mortgagee i3 binding on tho other 
heirs of the deceased, who are living 
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separately from the person to whom the 
payment was made. The learned Coun¬ 
sel for the defendant-appellant relies on 
S. 38, Contract Act, and the decision of 
Barber Maran v. Bamana Gounden (1). 
The former however does not apply to 
the case, for it deals with the legal con¬ 
sequences of offers, made to one of seve¬ 
ral joint promisees, of money to which 
all of them were jointly entitled. S. 45 
of the Act deals with the devolution of 
joint rights and declares that when a 
person has made a promise to two or 
more persons jointly then, unless a con¬ 
trary intention appears from the con¬ 
tract, the right to claim performance 
rests, as between him and them, with 
them during their joint lives, and after 
the dsath of any of them with the re¬ 
presentative of such deceased person 
jointly with the survivor, or survivors, 
and after the death of the last survivor, 
with the representative of all jointly. If 
the promisee was a single individual his 
right will similarly devolve under the 
ordinary law of inheritance on his heirs 
jointly. A payment to one of the heirs 
cannot however absolve the debtor from 
his liability to the other heirs, because 
as between the co-beirs the devolution is 
several, though the liability of the deb¬ 
tor to all of them continues to bo joint. 
Where monoy is advanced to one person 
by several persona jointly, each person 
might be regarded by implication in the 
absence of evidence of intention to the 
contrary, as authorized to act on behalf 
of the other. But no such inference can 
be made where the persons entitled to 
the money are heirs of a single creditor. 

A release therefore of the mortgage-debt 
jby one of the heirs of a deceased mort¬ 
gagee on payment to him of the entire 
Imortgage-monoy does not bind the other 
; heirs of the mortgagee. 

As regards the decision in Barber 
Maran v. Bamana Gounden (l), the 
correctness of which was doubted in 
Hans Singh v. Chet Singh (2) and else¬ 
where its authority, so far as it was 
based on the Common Law of England, 
is considerably shaken by the later deci¬ 
sion of the Chancery Division in Powell 
v. Brodhurst (3) That case was more¬ 
over of joint promisees, whereas we are 
concerned here with the case of co-heirs 

1. (1897) 20 Mai 461. 

2. (1911) 14 O 0 45=8 I 0 116. 

3. (1901) 2 Ob 160=70 L J Oh 587. 
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of a single creditor. S . 45, Contract Act, 
does not apply to a case of co-heirs and 
as I observed in Ahinsa Bibi v. Abdul 
Kader Saheb (4), Sitaram Apaji Kode v. 
Shndhar Anant Parbha (5) and Bam 
Chandra v. Bajjan Lai (6), a payment 
to one of several co-heirs does not dis¬ 
charge the debtor from his liability to 
the remainder. On the question of 
separation the defendant-appellant is 
concluded by the finding arrived at by 
the Court below. The plaintiff-respon¬ 
dent ought not, however, to have been 
allowed any cost9 in excess of the por¬ 
tion of the claim decreed. We dismiss 
Appeals Nob. 101 of 1913 and 106 of 
1914, accordingly with costs and allow 
Appeal No. 100 of 1913, so as to confine 
the decree of the Court below in regard 
to costs proportionate to the amount of 
the costs payable to the plaintiff in re¬ 
gard to the claims decreed by the Court 
below. The plaintiff-respondent in ap¬ 
peal last mentioned will bear his own 
costs. The defendant-appellant will un¬ 
der the circumstances bear his own costs 
in all the appeals throughout. 

B.v /r.Kj_ Appeal allowed . 

4. (1902) 25 Mad 26. 

5. (1903) 27 Bom 292. 

6 . (1910) 32 All 164=6 I C 129. • 
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Stuart, A. J. C. 

Jit Singh and others —Plaintiff—Ap¬ 
pellants. 

v. 

Bam Balchsh Singh and another — 
Defendants—Respondents. 

Rent Appeal No. 71 of 1914, Decided 
on 23rd December 1914, from decree of 
Dist. Judge, Lucknow, D/- 3rd April 
1914. 

Civil P. C. (1908), S. 11—Competency of 
Court is essential to apply S. 11. 

The decision in a previous suit by a Court not 
competent to try tue subsequent suit does not 
operate as res judicata in the subsequent suit. 

9 Cal 439 (P C) Ref. [P 81 C 1] 

Gokaran Nath Misra and Hari Kishen 
Dhaon —for Appellants. 

P. C. Bhattaoharjee —for Respondents. 

Judgment.—In this case Jit Singh, 
Sital Singh and Sheopal Singh brought a 
suit in the Court of the Assistant Col¬ 
lector, uuder the provisions of S. 108, 
Cl. 15, of Act 22 of 1886, against Ram 
Bakhsh Singh and Sheo Adhar, minor, 
on the allegation that each of the plain¬ 
tiffs and defendants owned a one-6fth 
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share in plots Noe. 157/1, area 1 bigha 
and 10 biswas, and 158/4, area 4 bigbas 
and 5 biswas, in the village of Asehru. 
that Ram Bakbsh Singh and Sheo Adhar’s 
father and afterwards Sbeo Adhar were 
in possession of these two plots which 
they cultivated themselves, aDd that 
they, the plaintiffs, were entitled each to 
a one-fifth share of the profits of those 
plots for three years. The plaintiffs had 
instituted a similar suit for their shares 
in the profits of these two plots for the 
previous four years in the Court of the 
Tahsildar. That case was carried on 
appeal first to the Court of the Deputy 
Commissioner and then to the Court of 
the Commissioner, and it was decided 
therein that the plaintiffs could not sue 
for the profits of these two plots because 
they fji'ined a portion of a chak of 
17 bighas and 15 biswas, and that a suit 
could not lie for the profits of a portion 
only. 

The Assistant Collector and the Dis¬ 
trict Judge have held that the present suit 
is barred under the provisions of S. 11, 
Act 5 of 1908, in view of the existence of 
the former judgment and have dismissed 
it accordingly. The present appeal is 
preferred. I do not consider that the 
Courts below are right in the view whioh 
they have taken. The suit would have 
been barred had the matter directly and 
substantially in issue been directly and 
substantially in issue in a former suit 
between the same parties, or between 
parties under whom they or any of them 
olaimed, litigating under the same title, 
in a Court competent to try such sub¬ 
sequent suit. The matter now directly 
and substantiallylinissue wa9 directly and 
substantially in issue in the former suit. 
The plaintiffs were the same. One of 
the defendants is the same, and the other 
defendants is litigating under the same 
title as his father who was the defen¬ 
dant in the previous suit. But the Court 
which passed the former decision was 
the Court of a Tahsildar, and as such, 
was nob competent to try the present 
suit whioh is triable only by a Court of 
an Assistant Collector. 

Thus, although the matter was finally 
decided in the Court of the Tahsildar, 
the principle of res judicata does not 
apply to the present case. If any 
authority be required for this proposi¬ 
tion it will be found, in so far as it is 
necessary to look for it outside the 


wording of the section, in Misir Ragho 
Bardial v. Sheo Baksh Singh (l). As 
a result I allow this appeal. As the 
Courts below have disposed of the suit 
upon a preliminary point and the decree 
has been reversed in appeal, I remand 
the case under the provisions of 0. 41, 
R. 23, to the Court of the Assistant 
Collector with directions to re-ad mi t the 
suit under its original number in the 
register of suits and proceed to deter¬ 
mine it. Costs will follow the result. 

B.v./r.K. Cause re manded . _ 

1. 9 Oal 439=9 1 A 197 (P Cj." 
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Stuart and Kanhaiya Lal, A. J. Cs. 

Narendra Bahadur Singh —Defendant 
—Appellant. 

v. 

Oudh Commercial Bank, Ltd., Fyzabad 
—Plaintiff—Respondent. 

First Appeal No. 8 of 1913, Decided on 
15th June 1915, from the decree of Addl, 
Sub-Judge, Luckncw, D/-31st October 
1912. 

(a) Mortgage--Commi*sion—Agreement to 
pay commission to mortgagee if not under 
fraud or undue influence is binding. 

Where a mortgagor deliberately and volun¬ 
tarily, without any deception, surprise, pressure 
mistake of fact, or unfair d-aling, agrees to pay a 
commission to the mortgagee, in short, whore the 
parties ate completely on equal terms when the 
agreement is arrived at, and pays it the mort¬ 
gagor cannot, in a suit subsequently brought by 
the mortgagee on the basis of the mortgage, avoid 
his liability for tho commission paid; 34 Cal 150 
IP C) Ref. CP 39 C 2] 

(b) Contract Act (9 of 1872), S. 74 -Penalty 
defined, 

“Penalty” may be defined as a liability agreed 
to by the parties to be imposed as a punishment, 
fair or unfair, on t'-e party committing tho breach 

of contract. 0 1] 

(c) Contract Act (9 of 1872), S 74—Agree¬ 
ment to pay «imple interest or compound at 
same rate in default is not, but at higher rate 
is, penalty. 

An agreement to pay at default simple merest 
or even compound interest at the aamo rate as the 
simple interest, fixes tho pi ice for accommodation 
of money at an ordinary or at a progressive rate 
and does not contain the element of punishment 
or penally but an agreement to pay at default 
a haigher rate of interest does contain that 
element; Case Law Referred. Where a mortgage- 
deed contained inter alia (a) a primary obligation 
to re-pay the principal money in fifteen instal¬ 
ments with simple interest at 8 percent per 
annum payable six monthly on balance due after 
payment of instalments due, (b) a secondary 
obligation to re-pay, iu case of default of instal¬ 
ments, compound interest at 12 per cent, per 
annum with six-monthly rests on each instal¬ 
ment or part of an instalment not paid by due 
date, and (c) another secondary obligation to re- 
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pay, in case of default of interest due, compound 
interest at 12 percent per annum with six* 
monthly rests on the balance of interest not paid 
by du9 date: 

Held : that the stipulations (b) and (c) were 
stipulations by way of penalty within tbe meaning 
of 8. 71 Contract Act. • [ P 48 0 1] 

(d) Contract Act (9 of 1872), S. 74-In case 
of penalty fair compensation defends on 
subsequent conduct of parties. 

Whore a stipulation in a deed is found to be in 
the nature of a penalty, the Court in assessing 
the amount of reasonable compensation must 
examine the evidence relating to the conduct of 
the parties subsequent to the execution of the 
deed. IP 43 C 1] 

(e) Contract Act (9 of 1872), S. 62—No¬ 
vation—What is legal stated. 

No legal novation or modification of an existing 
contract is created in a case where ore party pro¬ 
poses the novation but tbe v other party accepts 
the proposal in a qualified manner. Where a 
mortgagee agrees to have the existing mortgage- 
deed substituted by another on more favourable 
terms to the mortgagor, but never fulfils that 
agreement the mortgager cannot subsequently 
olaim the benfit of the terms of the deed that was 
to be substituted, if he had failed to sue the mort¬ 
gagee or specific performance of the agreement 
within the limitation prescribed therefor by law. 

• - * - [P 58 C 1] 

(f) Evidence Act (1 of 1872), Ss. 115 and 116 
— Equitable estoppel when applicable stated. 

A debtor cannot, by invoking in his aid the 
doctrine of equitable estoppel against the creditor, 
say that tho creditor is bound, not by tbe term, 
of the contract entered into between them, but 
by those of another contract subsequently arrived 
at between tbe debtor and a third person for the 
purpose of paying off the existing debt, and after¬ 
wards broken off, unless the debtor can show that 
he was induced by tho creditor to break his 
coutraot with the third person. [P 54 C 1] 

(g) Deed—Construction—Cause of action— 
When arises explained. 

Where a clause in a mortgigee-deed provided 
that the mortgagee could not sue unless (1) the 
entire demand for two instalments for two 
consecutive years and interest for the principal 
on two consecutive years remained unpaid and(z) 
nothing was paid for two consecutive years ou 
account of principal or interest: 

Held: that tho two sub-clauses were quite 
independent of each other, and that the right to 
sue did not arise unlees m thing had bean paid 
on account of principal or interest 'for two years. 

[P 54 C 2] 

(h) Civil P. C. (5 of 1908), O. 6. R. 17— 
Where no prejudice is caused and amend¬ 
ment is formal no costs should be allowed. 

Where an amondmont of plaint is allowed, 
which is purely of a formal nature and does nos 
in anyway prejudioe the defendant or increase 
his costs, he is entitled to uo costs. [P 54 C 2] 

(i) Mortgage—Compensation awarded for 
breach of penal clauses forms part of debts 
and is recoverable as such. 

Tho amount awarded as reasonable compen¬ 
sation for breach of penal olauses in a mortgage- 
deed must be considered for the purposes of 
limitation as a portion of the mortgage-money, 
and can be oharged against the mortgaged pro¬ 
perty; Case Law Discussed [P 56 C 2] 
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(j) Contract Act (9 of 1872), S. 74-Effect— 
Penal clause remains effective but compen¬ 
sation for its breach depends on discretion of 
Court. 

A penal clause is not invalidated by S. 74 
Contract Act. It remains effective, hot* the 
amount awarded as compensation for its breach 
is left to the discretion of the Court up to the 
maximum fixed by the clause. [p 55 q <n 

(k) Mortgage—Interest—Court is not bound 
to award interest at rate determined as fair 
from date stipulated to realisation as pro- 
vided in bond. 

A Court is not in any way bound to fix the rate 
of interest from the date fixed for payment up 
till the date of realisation according to the pro¬ 
visions of the mortgage-deed, but in fixing it ifc 
ought to be guided by the circumstance of each 
particular case; 34 Cal 150 (P C) aud 3 I C 289 

Re f' IP 56 C 1] 

Rash Bihari Ghosh , Satish Chandra 
Banerjee, Beni Madho Ghosh , A. P. Sen, 
Lachmi Narain Shukla and Lai Behari 
Singh —for Appellant. 

Moti Lai Nehru , Tej Bahadur Sapru, 
Gokaran Nath Misra f Ram Chandar, 
Budra Dat Singh, Manohar Lai and A. 
Spears —for Respondent. 

Judgment. The suit against the 
decree in which the present appeal and 
cross-objections, have been filed was 
instituted on 22nd of August 1911 in 
the Court of the Subordinate Judge of 
Fyzabad. It was subsequently trans¬ 
ferred for bearing to the Court, of the 
Additional Subordinate Judge of Lucknow, 
by whom it was decided on 31st Ootobar 
1912. The plaintiff i3 the Oudh Commercial 
Bank, Limited, Fyzabad. The Manager 
of the Bank was Rai Ram Saran Das 
Bahadur, and there were several Directors. 
The suit was instituted on the foot of a 
deed of simple mortgage, dated 2nd 
September 1894, executed by Babu 
Narondra Bahadur Singh, Talukdar of 
Hanswar, for a consideration of Rupees 
2,35,000. The plaintiff Bank claimed 
Rs, 9,25.935-14-3 principal and interest, 
together with such demands, as under 
the terms of the deed might become due 
from the date of the suit to the date of 
realization, along with costs and interest 
up to the date fixed by the Court for 
payment, and in default of payment the 
attachment and sale of the mortgaged 
property in satisfaction of the amount 
due out of the sale-proceeds, and further 
aD assertion of the right of the Bank to 
a decree for the realization of the remain¬ 
ing money if the sale-proceeds were not 
sufficient to oover the entire demand. 
The defendant admitted execution of the 
deed and the accuracy of the account and 
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fitatatnaut of repayments. IIa danied 
his liability for a sum of Rs. 4,700 sairl 
to have bean paid towards commission. 
Ho further sob up that the whole claim 
was barred by limitation, and took a 
■secondary plea that, even if the whole 
claim were not barred by limitation, 
the claim for the mass of interest was 
barred by limitation. Ho further as¬ 
serted that the claim for interest could, 
in no way 1)9 considered as a charge 
upon the mortgage security. Ho pleaded 
in addition undue influence, fraud, and 
misrepresentation, and claimed certain 
modifications. Fourteen issues wove 
framed. 

The learned Subordinate Judge found 
that the defendant's acceptance of the 
clauses as to enhanced rate of interest 
had not been secured through undue 
influence, fraud or misrepresentation,and 
that the stipulatnns &3 to enhanced 
interest were neither hard nor uncon¬ 
scionable. He found, however that one 
stipulation was of a penal nature. His 
decision as to tho modifications setup was 
that the defendant had not established 
that any of the alleged modifications could 
affect the terms of the deed. lie decided 
the plea of limitation against the defen¬ 
dant, and in the end awarded a decree 
for Rs. 7,26,725-15.6 with propor¬ 
tionate costs. He declared the whole 
amount a charge on the mortgaged pro- 
psrby and fixed 30th April 1913 as the 
last date when the decretal amount 
should bo paid. The appeal filed by the 
defendant traverses the findings of the 
learned Subordinate Judge on every point 
decided against the defendant. The cross- 
objections traverse the findings of the 
learnel Subordinate Judge on every point 
decided against the plaintiff. The ap¬ 
peal has been argued very fully by lead¬ 
ing Counsel, and tho whole of the points 
in dispute have been set out thoroughly 
and clearly. Tho dead was written in 
Urdu. An accurate translation of its 
term3 is on the record. The arrange¬ 
ment of tho clauses is unmethodical, and 
in order to understand the terms of the 
deed, it is bettor to re-arrange its provi¬ 
sions so as to bring out each head. The 
references are to the claussi. Toe deed 
is dated 2nd September 1994. Tho 
amount advanced was Rs. 2,35,000. All 
the baluka villages were hypothecated 
in security. 

1915 0/5 & 6 


Conditions as to re/ ayment of the. 

amount advneed with simple interest. 

(1) Tho amount advanced was to bo 
repaid in fifteen instalments of varying 
amounts falling duo on specified dates, 
and (2) interest nb oiglifc per cent, per 
annum was to bo paid on 30. h Juno and 
31st December on tho amout duo for 
“ principal." (Tho Bank iu their calcu¬ 
lations have interpreted the word prin¬ 
cipal’ iu this place to mean amount 
advanced less amount repaid on ac 
count of instalments and amouot due on 
unpaid instalments. It will bo discus- 
cussed later whether the word * princi¬ 
pal " should hear that meaning.) 
Conditions as to payment of compound 

interest. 

(l) In default of full payment of 
amount due on account of any instal¬ 
ment ou due date, interest at 12 per 
oenfc. par annum, which was to be cal¬ 
culated with six-monthly rests (in other 
words, compound interest at 12 per cent, 
with six-monthly rests), was to he char¬ 
ged on tho amount unpaid. (2) In de¬ 
fault of payment of amount due for in¬ 
terest on due dates at 8 por cent ou the 
principal (the interpretation of thiswcrl 
in the calculations of the Bink has al¬ 
ready bsen noted) compound interest at 
12 per cent, per annum with six-monthly 
rests was to he charged on tho balances 
of interest due. (4) If there were a 
balance due ou account of principal or 
interest or both on 1st September 1909, 
compound interest at 12 per cent, per 
annum with six monthly rests was to 
be charged ou the balance. 

Post diem interest. 

(9 and 14) In case the Bank ha-d to 
sue on tho foot of the deed, interest 
was to run on the decretal amounts plus 
costs at 12 per cent, per annum till re¬ 
alization. (This interest is treated as 
simple interest in para. 9 and as com¬ 
pound interest with six-monthly rests 
in para. 14). 

Right to sue. 

(5 and 6) The villages hypothecated 
were to be cleared of all declared encum¬ 
brances. If that were not done within 
four months, tl\3 Bank was to ho at 
liberty to bring a suit for attachment 
and sale of the hypothecated property. 
(10) If tho villages hypothecated were 
encumbered with undeclared encum¬ 
brances or decayed, the Bank was to have 
a right to sue from the date of discovery 
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of undeclared encumbrance or the date 
of decay. (7) If both the following con¬ 
tingencies arcse: (i) the entire demand 
for instalments for two consecutive years 
and interest on principal for two con- 
secutive years remained unpaid, and (ii) 
nothing were paid within two consecu¬ 
tive years on account of principal or 
interest, the Bank was to have the right 
to sue for she w hole amount due. (14) 
If the mortgagor and bis heirs “neglec¬ 
ted to fulfil the conditions of the de^d 
or did not pay interest or the instal¬ 
ments at the appointed times the Bank 
was to have the right to sue, and to 
obtain compound interest on the decretal 
amount at 12 per cent, with six monthly 
rests in conformity with the conditions 
laid down in para. 7. (The meaning of 
these provisions will be discussed later). 
Duties and disabilities of the mortg gor 

( 3) He was to pay any balance due. 

(8) He was not to mortgage, sell, 
hypothecate, or transfer the prope v f.y or 
get it placed in the charge of the Court 
of Wards. 

(12) He was deprived of the power to 
effect a decrease, in the gross rental or to 
grant leases for mere than seven years. 

Bights of mortgagor. 

(15) He could pay insta'ments in 
excess of Rs. 10,000 and pay rff the whole 
balance after two years with od 6 gear’s 
notice. 

We proceed to examine the evidence 
which shows how the deed came into 
being. On 19fch September 18S3 the de¬ 
fendant submitted a form of an applica¬ 
tion for a loan to the plaintiff Bank 
(Ex. 2). In this application he stated 
that his annual income was Rs. 50,000 
and requested a loan of Rs. 2,25 000 for 
payment of his prior dehte to be repaid 
by instalments within fifteen years. He 
offered to pay 8 per cent, per annum on 
the loan aDd proposed to hypothecate 
the whole of his fcaluka (the net profits 
of which be state! to be Rs. 41,473) as 
security. The Bank replied in a letter, 
dated 21 f fc September 1893, asking him 
to state his liabilities in detail and to 
give further particulars as to the security. 
On 5fcb O^ober 1893 the defendant re¬ 
plied enclosing a list of his liabilities, 
which was subsequently found to he in¬ 
accurate, and offering to give further 
details as to the security. He appears to 
have sent a subsequent letter dats d 12th 
November 1893, which is not in evidence. 


To that letter the Bank replied nn 21st 
November 1893 stating that he had not 
so far sent complete details as to the 
security. The defendant apppars to have 
written again on 27th November 1893. 
The contents of that letter are not proved. 
The Bank replied to that letter on the 
same date, requesting the defendant ty 
come toFyzabad town (the defendant re¬ 
sided in the Fyzabad Distriofc at a 
distance from Fyzabad town) in order 
that he might see one of the Directors, 
by name HaH Singh, tcdiscuss tb*terms- 
of the loan with him personally. It does 
not appear %vhether the appellant did or 
did not comply with that request. How¬ 
ever another letter passed dated the 19th 
January 1894 from the Bank to the de¬ 
fendant, which appears to show that 
there had t een an inter view of the parties 
between the 27?b November 1893 and 
19th January 1894. On 28th March 1894 
a d»aft deed (Ex 186) was s e nt by the 
B ; nk to the defendant. This faot is 
established by the contents of a letter 
dated 7th April 1894 from the Bank tc 
the defendant (Ex. 8). 

Tho defendant replied on 14th April 
1894 (Ex. 9) t hat he had been unable to 
sigD t he draft, as it required some amend¬ 
ments which he could not discuss pro¬ 
perly except in a personal interview and 
that he was ill and unable to come to 
Fyzabad though he hoped to do so later. 
He apparently came to Fyzabad,later for 
in a subsequent letter of 13th May 1894 
he refers to a visit to Fyzabad on 29th 
April 1894. He sent the draft with cer¬ 
tain corrections to the Bank on 7th May 
1894, as is shown by letter Ex. 10. The 
draft is before us. It shows that the 
defendant had gone through every para¬ 
graph, noting the portion which he ac¬ 
cepted and the portions with regard to 
which he proposed corrections. When 
he proposed corrections he inserted the 
nature of the corrections proposed in the 
margin. He treated a subsequent draft 
in the sime manner. Comparing this 
draft with the deed that was finally exe¬ 
cuted, we find that Cls. 1 and 2, which 
have been retained in practically the 
same words in the final deed, were ac¬ 
cepted by the defer dant. The third 
clause, which related to the payments of 
the instalments, was not accepted by the 
defendant. He proposed alterations bobb¬ 
in the dates of payment and the amounts 
payable. The effect of those alterations 
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(whioh were finally accepted by the Bank 
Bubjeot to the modification that as 
Rs. 2,35,000 wore eventually borrowed 
alterations became uoocssary which in¬ 
volved an incease of the four last instal¬ 
ments) was to oause the dates (or re pay¬ 
ments of instalments not to coincide 
with the dates for repayments of in¬ 
terest, and further to reduce the amounts 
of instalments payable at first and increase 
the amounts of instalments payable later. 
As it was the intention of the pait'esthat 
interest should be paid upon the balance 
of the principal due, the result of these 
alterations was that while the interest 
was high the instalments would be 
smaller, and when the amount of interest 
payable decreased the instalments would 
be larger. Toe suggosted correction shows 
that the defendant was capable of mak¬ 
ing an intelligent arrangement in his 
own interests. He accepted the fourth 
clause, whioh allowed compound interest 
at 12 per cent, with six-monthly rests to 
be calculated upon any balance of instal¬ 
ments nor. paid within fifteen years. 
This clause in the first draft has been 
repioduced practically in the final deed. 
He acoepbel 01. 5, which has been 

Blighbly altered in the find deed. In the 
first draft the defondent is given three 
months within which to clear off iecUr d 
eucumbrancos and in the fioal deed he 
was given four. In Cl, o he proposed 
certain alterations which did not mate¬ 
rially affeot th3 force of the clause. 
With regard to Cl. 7 there was a disfcinob 
disagreement. 

The Baok had inserted in Cl. 7 a con¬ 
dition of the nature of the condition 7 (i) 
as given earlier in this judgment in the 
description of the contents of ihc deed. 
The defendant did not wish ths Bank to 
have the power to sue for tho whole 
amount due if the entire demand for in¬ 
stalments for two consecutive years and 
interest on principal for two consecutive 
years remlined unpaid. He wished the 
Bank to have only the power to sue for 
the amount of unpaid instalments and 
interest, if suoh a contingency arose. He 
agreed to 01. 8, which prohibited his 
power to transfer. Cl. 9 in the draft 
was to have the effect of allowing com¬ 
pound interest at 12 per cent, with six- 
monthly rests by way of post diem in¬ 
terest. The defendant agreed to fchaiprin¬ 
ciple, bub wished to alter the words. 
01.10 was objected to by the defen¬ 


dant. It refers to his liability in case 
of disturbance of the mortgago security. 
Cl. 1L in the dra'C declared a rigufc to 
obarge oompoun 1 iutciest at 12 p r cent, 
with six-moutnlrests on the amount of 
auy inatalmmts not paid within duo 
dUe. The defdndaub de-ired to alter the 
tho wording of tho clause. He accepted 
the principle. Cl. 12 referred to bln de¬ 
fendant’s disability to effect a decrease 
in the gross rental of tho hypothecated 
property or to grant a lease for more 
than s»veu years. It his been prr*obicilly 
reproduced iu tho final deed. Tho de¬ 
fendant accepted this clause in its en¬ 
tirety. Cl. 13 is a more or less formed 
cl iU86 by whioh the defendant was to 
agree that ho and hi-* heirs and rnpresen- 
fcativ-s shoul i be hound by tho fcorms of 
tho deed. Ho accepted this c au-e m its 
eutireiy. Cl. 14 pu-ported to give tho 
Bank tho fower fo sue for tho whole 
nmount due on certain conditions. It 
reproduced and included Cl. 7. Che cie- 
fondaut did not agree to this oon.fi it-i cm. 
He desired than tho Bank should only 
have the pj-^er to sue for the iostial 
men's clue. Cl. 15 which defiied the 
righ'-s of the Bank an 1 gave fcho d Uen- 
dact. power to pay more than the a ipu- 
lated amount of instalment, was nob noted 
on by the de eodant. 

On 7 h May 1894 (Ex. 10) the defend¬ 
ant seat the draft back to the Bank 
with his proposed amonlmecs on it, 
and the Bank is Slid by him in his letter 
of 13th Miy 1894 (Ex. 11) to have re¬ 
plied at once that the Directors would 
ooneidor his propisils. In a letter dated 
I6ih Miy 1891 (Ex. 12) from the Bank 
to the defendant it is stated clearly that 
the Bank would consider the amendments. 
This letter crossed the defendant/* Utter 
of the 13th May and on 16th M ty (Ex. 13) 
the Bank repeated in reply to the letter 
of the 13th that the amendments would 
be carefully considered. In these letters 
the Bmk requested the defendant fca 
come personally and arrange the terms 
at an intervio-v. On 19th May 1894 
(Ex. 14) the defendant wrote to the 
Bank apologising for hia inability to 
come. Ou 30oh May 1894 (Ex. 15) the 
Bank wrote to defendant expostulating 
with him for failing to come. On 5th 
June 1894 (Ex 16) the defendant wrote 
a long letter to i ha Bank explaining the 
reisona for his absence. A second draft 
was then submitted by the Bank to the 
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defendant. This draft, Ex. 187, wap pre¬ 
pared ou 1st July 1894. The amount to 
hi borrowed was againstated in this draft 
to \>e Rs. 2,25,000. Cls. 1 and 2 remained 
practically the same. In Cl. 3 the Bank 
accepted the hs'endant’s suggestions as 
to the dates of payments and the amounts 
to he paid on account of the instalments, 
The fourth clause remained practically 
the same. In Cl. 5 the period for clear¬ 
ing the declared encumbrances was ex¬ 
tended to four months. The defendant sug¬ 
gested some alterations in the wording of 
the clause for the extension of the period. 
The defendant took no exception to Cl. 6 
which has been practically retained in 
the deed. With regard to Cl. 7 the par¬ 
ties were again in dispute. The Bank 
wished to 3ua for the whole amount due, 
if for two years consecutively payment 
was not made of instalments or on ac¬ 
count of interest. The defendant had 
1 revioush objected to the Bank having a 
right to sue for the wholeamount due on 
account of default of payment cf instal¬ 
ments or interest. In this draft he wish¬ 
ed to cut out that clause altogether, and 
to substitute a clause giving the Bank a 
right to sue for the whole amount if 
nothing were paid for two years on ac¬ 
count of prinoipa! or interest. To Cl. 8 
the defendant wished to add words, giv¬ 
ing him the right to obtain further loans 
on the mortgaged property by means of 
deeds of subsequent charge. Cl. 9 re¬ 
ferred to post diem interest. The defen¬ 
dant noted against that, “this is quite 
unnecessary but I do not pee any harm in 
i L .” The tenth (o the fifteenth clauses 
were accepted by the defendant. They 
are practically the samo as these clauses 
in the existing deed. The only corres¬ 
pondence which we can discover with re¬ 
gard to thi3 second draft is contained in 
four letters from the defendant to the 
Bank, Ex. 189, Ex. 190, Ex. 17 and Ex. 
191, dated respectively 1st August, 46h 
August, 8th August and 18th August 1894. 
Ex. 189 refers to certain amendments 
proposed. Ex. 190 is important on two 
In this (as translated) the de¬ 
fendant states: 

"Tbo commitjsiou ou Rs. 2,85,000 borrowed 
from the Bank come? to R*. 4,700 at thi rat^ of 
2 p-r cent. The stamp required for th*executioa 
of the deed will be worth R*. 1,175, The money 
required for tbe stamp should either be seut to 
mo or you may yourself purchase tho stamp from 
the treasury. However, after the execution and 
completion of the deed, this entire money which 


amounts to Rs. 5,875, shall be deducted from tbe 
debt. The rest of the money will be held in de- 
posit by the Bank and the same will be made pay¬ 
able by means of cheques.” J 

In Ex. 191 he says much the same 
These two letters show that the amount 
to be borrowed had been raised from 
Rs. 2,25,000 to the figure at which it 
finally stood, Rs. 2,35,000. Further the 
defendant had agreed that after the exe¬ 
cution of the deed and after the payment 
ol Rs. 2,35,000 to him by the placing of 
that amount to his credit in the Bank’s 
books (presumably in current account) 
a debit should be made against that ac¬ 
count of Rs. 4,700 on account of commis¬ 
sion and Rs. 1,175 on account of the ex¬ 
penses of the stamp on the deed. It is 
clear that the deed was finally executed 
on 2nd September 1894, and it is to be 
noted that the difficulty with regard to 
Cl. 7 was got over by inserting both the 
suggestion of the Bank and the sugges¬ 
tion of the defendant with regard to the 
Bank s right to sue for the whole amount 
in case of default. The manner in which 
this deed was prepared explains the obs¬ 
curity of certain passages, the inconsis¬ 
tencies and redundancies. Continual al¬ 
terations by parties who were desiring 
different objects resulted in the creation 
of a clumsily worded document. Having 
examined the manner in which the trans¬ 
action came into being, we shall dow 
discuss the pleas taken by the learned 
Counsel for the appellant in the eighth, 
ninth, tenth and eleventh grounds of 
appeal to the effect that the execution of 
those clauses of the deed which refer to 
the payment of enhanced interest was 
procured by undue influence, fraud, and 
misrepresentation, and that those clauses 
themselves are hard and unconscionable. 
An examination of the notes and cri¬ 
ticisms of the defendant upon the drafts 
indicates that the defendant was per¬ 
fectly capable of understanding the mean¬ 
ing of every term of the document and 
their effect. He was not only capable 
of objecting to what did not suit him, 
hut he was capable of suggesting what 
would suit him. It will be seen that 
the negotiations which culminated in 
the execution of the deed in suit 
lasted very nearly a year, and that dur¬ 
ing that perioi the defendant had studied 
at his own residence the conditions of 
the proposed arrangement for many 
months. The defendant has given evi- 
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denoe on hie own bebalf, and his oase 
appears to be that be understood what 
would be the effect of the clauses with 
regard to enhancement of interest, but 
that he assented to those clauses beoause 
he had been assured by Rai Gokul Ohand 
Bahadur, who was then one of the 
Directors, and by Rai Ram Saran Das 
Bahadur that those clauses would nevor 
be enfooerd against him. 

The learned Subordinate Judge has 
given satisfactory reasons for bis finding 
that he does not believe the evidence of 
the defendant upon this point. We 
agree with his conclusion and with the 
reasons supporting it. We find that in 
the first draft (Ex. 186) the defendent, 
while taking exception to other clauses, 
accepted unconditionally Cl. 2, with 
regard to the charge of compound in¬ 
terest, and proposed with regard to 
01. 11 that related to the charge of 
oompound interest on unpaid instalments 
alterations in the wording only. He 
accepted the principle that compound 
interest should be paid on overdue in¬ 
stalments. His explanation, that he 
was talked • over by Rai Gokul Chand 
Bahadur and the others into accepting 
these clauses on the understanding that 
they would n3ver be enforced, would, in 
our opinion, be too weak to be accepted 
if it stood alone. In view of the fact 
that when enhanced interest was charg¬ 
ed under these clauses he made no pro¬ 
test, it becomes incredible. We find 
that, when he received an account 
charging interest at the enhanced rate, 
he replied on 21at October 1896 (Ex. 28) 
excusing himself for non-payment of the 
amcunt due beoause he had no ready 
money and making no protest against 
the charge of enhanced interest. On 
10th February 1897 (Ex. 80) he writes 
acknowledging the correctness of the 
accounts submitted and making no 
protest as to the enhanced interest 
charged. 

Nowhere can it be found that he made 
a protest in subsequent correspondence 
against the enhanced rate of interest. 
Thus there is uot the slightest ground 
for a finding that the defendant was 
induced by anybody to believe that the 
clause allowing enhanced interest would 
not be enforced, or that bis consent to 
any portion of the deed as executed was 
ahtirined by fraud or misrepresentation. 
The plea of undue influence is based 


cn the following grounds: It is asserted 
that the defendant owned money to the 
Bank at the time that the negotiations 
commenced, that the Bank had threa¬ 
tened to sue him with regard to that 
amount, and that he was so obsessed by 
fear of legal proceedings being taken 
against him that he was unable to resist 
the influence put upon him by the Bank 
to accede to onerous conditions. Further, 
it is set up that Rai Gokul Chand Baha¬ 
dur had been the defendant's legal 
adviser in various cases (the gentleman 
in question was a pleader practising in 
Fyzabad), and that the defendant was 
thus absolutely under the influence of 
Rai Gokul Chand Bahadur. At the time 
that the deed was .executed the de¬ 
fendant’s debts amounted in all to 
Rs. 2,25,811-8-3. Many of these debts 
were on account of deeds executed jy 


the defendant’s father. 

Out of bhiB total amount he owed 
the plaintiff Bank at the date that the 
deed was executed only Rs. 22,ol/-y- • 
If the Bank had sued him for that 
amount, he could have paid it from six 
months of his income for on his own 
showing in hie application for the ° an 
(Ex. 2) his annual income was fben 
Rs. 50,000. At the time that the nego¬ 
tiations commenced he owod the Bank 
something less than Rs. 22 517-9-6. ® 

suggestion of undue influence in rospec 
of what he previously owed the Bank 
cannot possibly be accepted. * . 
regard to the alleged influence of K&i 
Gokul Chand Bahadur on the defendant, 
we find no reason to suppose that Jlai 
Gokul Chand Bahadur exercised any 
influence whatever upon the defendant 
to induce him to accede to the terms o 
the loan. It would appear rather that 
the defendant utilised Rai Gokul Chand 
Bahadur’s friendship to obtain a loan, 
his legal adviser happening also to be a 
Director of the Bank from which he 
wished to obtain money, and -be 
appears to have trusted to the lat¬ 
ter gentleman’s friendlv offices to ob¬ 
tain what he wanted. With regard to 
his other debts, the learned Subordinate 
Judge has shown that he was paying 
higher interest on the deeds that he 
proposed to satisfy than the interest 
which the Bank agreed to accept. This 
transaction was distinctly to his advan¬ 
tage. The defendant’s income, as baa 
been stated, was then tome Rs. 50,000 a 
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defendant. This draft, Ex. 187, wa? pre¬ 
pared on 21st July 1894. The amount to 
he borrowed was again stated in this draft 
to bo Its. 2,25,000. Cls. 1 and 2 remained 
practically the same. In Cl. 3 the Bank 
accepted the defendant’s suggestions as 
to the dates of payments and the amounts 
to he paid on account of the instalments, 
The fouitb clause remained practically 
the same. In CL 5 the period for clear¬ 
ing the declared encumbrances was ex¬ 
tended to four months. The defendant sug¬ 
gested some alterations in the wording of 
the clause for the extension of the period. 
The defendant took no exception to Cl. 6 
which has been practically retained in 
the deed. With regard to Cl. 7 the par¬ 
ties were again in dispute. The Bank 
wished to 3ua for the whole amount due, 
if for two years consecutively payment 
was not made of instalments or on ac¬ 
count of interest. The defendant had 
l revioush objected to the Bank having a 
right to sue for the whole amount due on 
account of default of payment of instal¬ 
ments or interest. In this draft he wish¬ 
ed to cut out that clause altogether, and 
to substitute a clause giving the Bank a 
right to sue for the whole amount if 
nothing were pud for two years on ac¬ 
count of principal or interest. To Cl. 8 
the defendant wished to add words, giv¬ 
ing him the right to obtain further loans 
on the mortgaged property by means of 
deeds of subsequent charge. Cl. 9 re¬ 
ferred to post diem interest. The defen¬ 
dant noted against that, "this is quite 
unnecessary but I do not see any harm in 
it." The tenth to the fifteenth clauses 
were accepted by the defendant. They 
are practically the same as those clauses 
in the existing deed. The only corres¬ 
pondence which we can discover with re¬ 
gard to thi3 second draft is contained in 
four letters from the defendant to the 
Bank, Ex. 189, Ex. 190, Ex. 17 and Ex. 
191, dated respectively 1st August, 4th 
August, 8th August and 18th August 1894. 
Ex. 189 refers to certain amendments 
proposed. Ex. 190 is important on two 
[n this (as translated) the de¬ 
fendant states: 

"Tho commission ou Rs. 2,85,000 borrowed 
from the Bank comos to R<. 4,700 at ths rat^ of 
2 p*r cent. Tho stamp required for tho execution 
of the deed will be worth R*. 1,175. The money 
required for tho stamp should either be sent to 
me or you may yourself purchase tho stamp from 
tho treasury. However, after the execution and 
completion of the deed, this entire money which 


amounts to Rs. 5,875, shall be deducted from tbe 
debt. The rest of the money will be held in de¬ 
posit by the Bank aud the same will be made pay¬ 
able by means of cheques.” J 

In Ex. 191 he says much the same 
These two letters show that the amount 
to be borrowed had been raised from 
Bs. 2,25,000 to the figure at which it 
finally stood, Rs. 2,35,000. Further the 
defendant had agreed that after the exe¬ 
cution of the deed and after the payment 
of Rs. 2,35,000 to him by the placing of 
that amount to his credit in the Bank’s 
books (presumably in current account) 
a debit should be made against that ac¬ 
count of Rs. 4,700 on account of commis¬ 
sion and Rs. 1,175 on account of the ex¬ 
penses of the stamp on the deed. It is 
clear that the deed was finally executed 
on 2nd September 1894, and it is to be 
noted that the difficulty with regard to 
Cl. 7 was got over by inserting both the 
suggestion of the Bank and the sugges¬ 
tion of the defendant with regard fco°°the 
Bank s right to sue for the whole amount 
in case of default. The manner in which 
this deed was prepared explains the obs¬ 
curity of certain passages, the inconsis¬ 
tencies and redundancies. Continual al¬ 
terations by parties who were desiring 
different objects resulted in the creation 
of a clumsily worded document. Having 
examined the manner in which the trans¬ 
action came into being, we shall now 
discuss the pleas taken by the learned 
Counsel for the appellant in the eighth, 
ninth, tenth and eleventh grounds of 
appeal to the effect that the execution of 
those clauses of the deed which refer to 
the payment of enhanced interest was 
procured by undue influence, fraud, and 
misrepresentation, and that those clauses 
themselves are hard and uoconscionabfe. 
An examination of the notes and cri¬ 
ticisms of the defendant upon the drafts 
indicates that the defendant was per¬ 
fectly capable of understanding the mean¬ 
ing of every term of the document and 
their effect. Ha was not only capable 
of objecting to what did not suit him, 
hut he was capable of suggesting what 
would suit him. It will be seen that 
the negotiations which culminated in 
the execution of the deed in suit 
lasted very nearly a year, and that dur¬ 
ing that period the defendant had studied 
at his own residence the conditions of 
the proposed arrangement for many 
months. The defendant has given evi- 
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dftooe on his own bebalf, and his oase 
appears to be that he understood what 
would be the effect oC the clauses with 
regard to enhancement of interest, but 
that: he assented to those olauses beoauee 
he had been assured by Rai Gokul Ohand 
Bahadur, who was then one of the 
Directors, and by Rai Bam Saran Das 
Bahadhr that those olauses would nevor 
be enfooerd against him. 

The learned Subordinate Judge has 
given satisfactory reasons for his finding 
that he doeB not believe the evidence of 
the defendant upon this point. We 
agree with his conclusion and with the 
reasons supporting it. We find that in 
the first draft (Ex. 186) the defendent, 
while taking exception to other olauses, 
accepted unconditionally Cl. 2, with 
regard to the charge of compound in- 
tereBt, and proposed with regard to 
01. 11 that related to the charge of 
aompound interest on unpaid instalments 
alterations in the wording only. He 
accepted the principle that compound 
interest should be paid on overdue in¬ 
stalments. His explanation, that he 
was talked • over by Bai Gokul Cband 
Bahadur and the others into accepting 
these olauses on the understanding that 
they would n3ver be enforced, would, in 
our opinion, be too weak to be accepted 
if it stood alone. In view of the fact 
that when enhanced interest was charg¬ 
ed under these clauses he made no pro¬ 
test, it becomes incredible. We find 
that, when he received an account 
charging interest at the enhanced rate, 
he replied on 21st October 1896 (Ex. 28) 
excusing himself for non-payment of the 
amount due because be had no ready 
money and making no protest againet 
the charge of enhanced interest. On 
10th Eebruary 1897 (Ex. 30) he writes 
acknowledging the correctness of the 
accounts submitted and making no 
protest as to the enhanced interest 
oharged. 

Nowhere can it be found that he made 
a protest in subsequent correspondence 
against the enhanoed rate of interest. 
ThuB there is not the slightest ground 
for a finding that the defendant was 
induced by anybody to believe that the 
olause allowing enhanoed interest would 
not be enforced, or that his consent to 
any -portion of the deed as executed was 
obtained by fraud or misrepresentation. 
The plea of undue influence is based 


cn the following grounds: lb is asserted 
that the defendant owned money to the 
Bank at the time that the negotiations 
commenced, that the Bank had threa¬ 
tened to sue biro with regard to that 
amount, and that he was so obsessed by 
fear of legal proceedings being taken 
against him that he was unable to resist 
the influence put upon him by tbe Bank 
to accede to onerous conditions. Further, 
it is set up that Bai Gokal Chand Baha¬ 
dur had been the defendant e legal 
adviser in various cases (the gentleman 
in question was a pleader practising ia 
Fyzabad), and that the defendant was 
thus absolutely under the influence of 
Bai Gokul Chand Bahadur. At the time 
that the deed was .executed the de¬ 
fendant’s debts amounted in all to 
Bs. 2,25,811-8-3. Many of these debts 
were on account of deeds executed by 

the defendant’s father. 

Out of this total amount he owed 
the plaintiff Bank at the date that the 
deed was executed only Rs. 22,517-y-O. 
If the Bank had ened him for that 
amount, he could have paid it from six 
months of his income for on his own 
showing in his application for the loan 
(Ex. 2) his annual income was then 
Rs. 50,000. At the time that the nego¬ 
tiations commenced he owod the Ban 
something less than Rs. 22 517-9-6. I ® 
suggestion of undue influence in respec 
of what he previously owed the Bank 
cannot possibly be accepted. Wit 
regard to the alleged influence of R&i 
Gokul Chand Bahadur on the defendant, 
we find no reason to suppose that Bai 
Gokul Chand Bahadur exercised any 
influence whatever upon tbe defendant 
to induce him to accede to the terms of 
the loan. It would appear rather that 
the defendant utilised Bai Gokul Chand 
Bahadur’s friendship to obtain a loan, 
his legal adviser happening also to be a 
Director of the Bank from which be 
wished to obtain money, and ‘he 
appears to have trusted to the lat¬ 
ter gentleman’s friendlv offices to ob¬ 
tain what he wanted. With regard to 
his other debts, the learned Subordinate 
Judge has shown that he was paying 
higher interest on the deeds that he 
proposed to satisfy than the interest 
which the Bank agreed to accept. This 
transaction was distinctly to his advan¬ 
tage. The defendant’s income, as. baa 
been stated, was then tome Be. 50,000 a 
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year, Rs. 41,473 of which were obtained 
trona tfco profits of the rnortgag d pro¬ 
perty. Ia ordinary circum-tanca 3 ne had 
every prospact of repaying tha amount 
01 interest and tha inscalmeits due 
under tha terms of tha deal and retain¬ 
ing sufficient income to support him«el? 
with suitable comfort. At tha time ‘.hat 
he executed the deed ha ha \ every reason 
to suppose that his income was likaly to 
rise. It appears that, ia epite of the fact 
that the land revenue on his tUuka has 
bean somewhat enhanced, the income 
actually has risen, for the defendant 
stated in his evidence (o. p. 75) that his 
income in 1912 was Rs. 63,000. The 
terms of the deed were not onerous if he 
paid the interest and ihe instalments 
regularly. 

As far as we can see. in spite of his 
losses at the time of the famine of 1896 
he could have, if he wished, paid the in¬ 
terest and the instalments regu'arly all 
along. Wa therefore find that he was 
not induced by undue influence to aooede 
to any portion of the deed, and from our 
previous findings it is clear that the 
terms of the deed are neither hard nor 
unconscionable. We next consider the 
point taken in tha 23rd ground of appeal. 
The amount of Rs. 4,700, which was in¬ 
cluded in the total consideration of 
Rs. 2 35,000, was paid on account of 
commission by a cheque dated the 4th of 
September 1894, two day3 after the exe¬ 
cution of the deed (Ex. A 36). Rai Ram 
Saran Das Bahadur endeavoured to ex¬ 
plain in examination-in-ohief what was 
meant by this item. He stated (o. p. 

125): 

. ' The sum of Rs. 4,700 was paid to the plain¬ 
tiff by the defendant as commission. It hid 
been agreed with the defendant before th loa i 
wa * ad vane-d that he will have to pay 2 
pe^ C 0 d t. ou the loan as commission sin ^e the 
monw had been lying unsued so long. (Ex. 190 
nhown). This agreement as to commission must 
hav9 been made b;fore the 4th August 1894.” 


In cross-examination (o. p. 148) he 
stated: 

“The defendaat paid Rs. 4,700 at the rate of 2 
par cent, on the amount advanced. The money 
v/as lying idle for about three or four months. 
We did not invest it nor at-empt to invest it be¬ 
cause wc thought we might bo called upon to 
advance it to the < efendant any lime, I did 
intimate to the defendant that be -vould be 
liable for interest upon the money lying idle. 

Q. Whether you charged commission at the 
rate of 2 per cent, calculating the loss of interost 
on the money lying idle? 

■4* I did not calculate the aotual loss ia in¬ 


terest when fixing the amount or rate of com¬ 
mission. 

{Ex. A 3G shown). The word ‘commission* ap¬ 
pears on th > ch que and also in ihe B.nk ac¬ 
count (Exs. A U and A 35.) 

Q I i ut ii to you that you are ashamed to 
admit tbat your Bank cha g d oammis ion, 
taough you actually did oharge it and mw you 
call it c >moen-at on? 

A. No; I am not ashamed of it.” 

Tne Dfendtnt depose i (o. p. 73), 

,l Tb3--rt wa* no talk about the commission before 
the deed was executed. Tnere vas no talk about 
compensation to be paid for the mon-y lying 
idle in the Bank during the negotiations. I 
issued the heque for payment of commission 
after the deed h*d been executed,” 

and afc o. p. 115 when shown Ex. 
Nos. 190 and 191 he stated: 

‘They bear my signatures. Tnese are my 
letters. On g ing through these letters I now 
ray that be f ore execution of t e deed in suit I 
h*d agre d to pay commission to the plaintiff 
Bank.” 

Wa have already given the portions of 
these letters relating to the payment of 
oooq n ssioa. It is clear than the charge 
for com niasioa at 2 per oeat. was of the 
nature of a bonus There is nothiag to 
show that any particular sum of money 
was kept idle. But the lexers and the 
acoounts show that Rs. 2,35,000 were 
credited in consideration of the execu¬ 
tion of the deed to the defendant in the 
Bank's books, and that, after that 
amount had been credited, he paid the 
Bank Rs. 4.700 on account of this com¬ 
missi >n. 

The e are two 'eading Chancery caseson 
the subject of commission. Tie first case 
is the Cis3 of Jtimes v. Kerr (l). In 
that case a young man in poor ciroum- 
stances borrowed £100 from a Solicitor 
at 5 per cant, per annum, and covenan¬ 
ted in a deed of mortgage to employ a 
particular third person as his Solicitor 
to conduct his case in an impending ac¬ 
tion and to pay, if he succeeded in that 
action, £225 by way of bonus. He suc¬ 
ceeded in Ins action and then sued to re¬ 
deem the mortgage. The Court held (l) 
that rhe mortgage was tainted with cham¬ 
perty (3) that the bonus wa3 illegal as 
being a collateral advantage stipulated 
for by a mortgagee and (3) that the tran¬ 
saction was voidable as an undue advan¬ 
tage ob ained from the mortgagor when 
under toe p essureof distress. Redemp¬ 
tion was accordingly decreed for £100 
and interest thereon. In that case tha 
bonus was disallowed on three grounds, 
th e two most important of which ware 
1. (1889) 49 Oh D 449=51 B 7 Ch 355. . ■ 7 
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that the transaction was champertous, 
and that undue influenoe had been exer¬ 
cised upon the mortgagor. It 19 true 
that the plea that there was a oollateral 
advantage which clogged redemption was 
also accepted. The learned Judge who 
decided th s case, decided the subsequent 
case of Mainland v. Upjohn (2). In 
that case he decided that, when a com¬ 
mission had aotually been paid, the 
mortgagor could not obtain credit for the 
payment of that amount in a subsequent 
sui r on the mortgage. He stated at 

p. 143: 

“3ir Horace Davev was justified in saying that 
Mr. Upjohn could not insist on any com Mis¬ 
sion wbioh had not actually been paid, but he 
said- and this is really the turning point to my 
mind on this part of the <'as-’—th it where the 
-commission had aotually been paid he transac¬ 
tion amounted in fait to this—the paymeat by 
the morti*ag e of the whole amount of tne ad- 
vano to *he mortgagor and the return bv the 
mortgagor f a certain part of it t the mortgagee. 
It does n t m-tter whether th j money was actu¬ 
ally paid over in cash and hen re-paid If two 
persons not >nly understand w attney a e about 
—and I have no doubt that in this case Mr. 
Douglas did throughly understand what he was 
about—if th -se persons meet and one says to the 
other, ‘Now 1 will lend you £1,000 upon condi¬ 
tion that out of it you pay me a certain sum as 
commission for tbatloau and the transaction is 
concluded there-:nd t -en on that basis, and only 
a portiou of the £1,000, deducting the bonus, is 
paid ov-x that is equivalent to ihe payment over 
of the* full amount of the £,1000and a re-payment 
out of it of the bonus. If the mortgagor has been 
deceived, or aken by i*utprise, or if them has 
b*en any oppre-s'on o- imprope* dealing in 
the matter, there is ample equity, of course, to 
setitrigh on thatgr>und; but if both parties 
know pieoi eiy what they are doing, and this is 
voluntarily done and done in pursuance of a 
delibera'e bargain how a mortgagor can possibly 
say to a mortgag-e, ‘Pay shat money back to 
me,’ I cannot conceive. It is impossible. The 
money can only be reoorded when it has be*n 
paid over under a mistake of fact or under 
some p essu.e—some advantage taken of the 
payer w noh disentitles the payee to retain the 
money But where no such adv-inta e has been 
takea, wher • there has be n no uch improper 
pressure, if the parties are completely on equal 
terms, all I can say is th t the money in s >ch a 
case as t at must be treated as having been actu¬ 
ally paid by tne mortgagor to the mortgage* as 
au induce -ent to lend the est of the amount; 
and then, I conceive, the mortgagor has no right 
to r cover it, nor has he any right to complain 
that the whole amount is charged agtinst him in 
the mortgage deed. Of coarse, all this is quite 
Indepe dent of any oasa of improper dealing, 
exorbitant amou t, gr*at oppr ssion, dealing 
with an ig orant pjrson who has not got proper 
advice, an . so on. All oases of that kind I en¬ 
tirely exclude; but treating for the moment both 
parties as being on complet*l> equal terms, one 

*7(1889) 41 Ch D 126 68 L J On 861. 


not at all under the influence of the oth^r, both 
bargaining and knowing perfectly well what they 
are about, in my opinion, money bo paid over 
cannot legally be claimed baok, nor etna mort¬ 
gagor say to the mortgagee in suoh a ca^e, 
‘Though I have paid you that money and agreed 
that it should be received bv you as a considera¬ 
tion f^r the advance you have made me, I will 
strike it ouc of the mortgage account.’ ” 

Previously in his decision the learned 
Judge had referred at p. 139 et seq 
to the case of Potter v. Edwards (3). 
Now in that oase a commission had 
been allowed by the Court of Equity on 
the ground that the security was risky 
and Kay, J., discussed the decision in 
Potter v. Edwards (3) and accepted it 
completely. It is to be noted, however, 
that in the subsequent passage ha has 
carried the doctrine further than the 
doctrine laid down in Potter v. Edwards 
(3) He has applied principles, which 
relate to all cases in which a commission 
has been actually paid apart from the 
fact whether the security is or is not 
riBky. There is no conflict between the 
dicis'on o f James v. Kerr (l) and Main¬ 
land v. Upjohn (2), because in the pre¬ 
vious case the commission had not been 
paid. We find it necessary to draw 
attention to this point as the head-note 
of the report in Mainland v. Upjohn 

(2) is misleading. It commences: 

“Where advances have been made by a mort- 
gogee to mortgagor upon security of speculative 
character, such as a building estate.’’ 

We do not find that Kay, J., decided 
anvwhere that security in Mainland v. 
Upjohn (2) vas of a speculative charac¬ 
ter. Tbe security was partly free-hold 
property, the mortgagee does not appear 
ever to have lent more than could be 
recovered with safety upou the security 
and Kay. J., has clearly laid down that 
the question of risk does not enter in 
the determination of the point. Apply¬ 
ing the principles of Mainland v Upjohn 
(2) the defendant would not ha entitled 
to the recovery of Rs. 4,700. He had 
not been deceived or taken bv surprise, 
nor had there been any improper pres¬ 
sure or unfair dealing in the matter. 
Both parties knew perfectly well what 
they were doing. Their acts were volun- 1 
tary and in pursuance of a deliberate 
bargain. There was no mistake of faot, 
no pressure, and no advantage taken of 
the prayer. The parties were com¬ 
pletely on equal terms. The principles in 
Mainlnd v. Upjohn (2) have been 


8. 26 Ljch 168. 
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riffirmed, in so far as Indian Courts are 
concurne i, by th9 decision of their Lord- 
ships of the privy Council in Sunder 
Koer v - Rai Sham Krishen (4). It will be 
seen from the report of that case (page 
tnat a sum of Us.8700 and a sum of 
. 3 >300 had been expended for commis¬ 

sion on the execution of the first and 
second bonds. These sums formed a 
portion of two sums of Hs. 35,000 and 
Ks. 20,000 (page 157) and were separable 
from the remaining items. The learned 
-Judge3 of the Calcutta High Court had 
held that the larger amounts (which 
included the lesser) were chargeable, 
and their Lordships of the Privy Council 
agreed with their conclusion. We there¬ 
fore, decide this point against the ap¬ 
pellant. 

Wo shall now take up the points co¬ 
vered by the 12th and 13th grounds of 
appeal, which are also covered by a 
portion of the cross-objections. We 
shall first examine the difference in 
figures up to the end of 1895 if instal¬ 
ments and interest had been paid in full 
or if nothing had besn paid on account 
of instalments and interest. Under the 
t8rms of the deed the mortgagor had to 
pay interest at 8 per cent,on Rs.2,35000. 

Ton, 9 h -£ h ^' ] to pay on 31st December 
18.4 Rs. 6,214-7-0, the interest from 
2nd September 1894 to 31st December 
10J4. There would be further due the 
interest from the 1st of January 1895 to 
the 28th of February 1895, Rs. 3,133 5-4 
and oo 1st of March 1895 he had to pay 
Rs. 10,000 towards the first instalment. 
According to the interpretation of both 
parties, when hehad paid the first instal¬ 
ment the principal was reduced to Rs. 
2,2^,000 and the interest on that amount 
at 8 per cent from the 1st March 1895 
to 30sh June 1895 amounted to Rs. 6,000. 
The interest at 8 per cent, from 1st July 
1895 to 31st December 1895 amounted 
to Rs. 9,000. Thus, if he had paid up 
everything that was due from him, he 
would have paid Rs. 10,000 instalment 
towards principl and Rs. 24,347-12-4 
towards interest—Rs. 34,347-12-4 in all 

and the total amount due would have 
remained at Rs. 2,25,000, making a 
grand total of Rs. 2,59,347-12.4. If he 
paid nothing during this period he 
would owe at the end of it Rs. 2,35,000 
principal, and according to the mauner in 
which t he plai ntiff Bank has calculated 
4. (1907) 8i Cal 1*0=31 I a1(PO).' 


interest, Rs. 24,347-12-4 interest, that is 
to say, Rs. 2,59,347-12-4 plus 

, . Rs. a. p. 

U; compound interest at 12 
per cent, with six-monthly 
rests on Rs. 6,211-7-0 from 

1st January 1895 to 31st De¬ 
cember 1895 ... 768 1 7 

(2) compound interest at 12 
per cent, with six-monthly 
rest3 on Rs. 9,133-5-4 from 
1st July to 31st December 

1895 . .. 548 0 O 

Total 1,316 1 7 

(3) compound interest at 

Rs. 12 per cent, with six- 
monthly rests on Rs. 10,000 
from 1st March 1891 to 31st 
December 1895 ... 1,024 0 0 

that i3 to say, he would be worse off to 
the extent of Rs. 2,350-1-7 if he paid 
nothing on account of interest and the 
first insalment. This calculation is made 
on the interpretation placed by the Bank 
on the terms of the deed. If these terms 
be taken (as we oonsider they should be 
taken) to mean that in default simple 
interest continued to run at 8 per cent, 
on the whole R 8 . 2,35,000 and not on 
Rs. 2,35,000 less the amount of instal¬ 
ments due, and compound interest at 
12 per cent, with six-monthly rests on 
unpaid interest and unpaid insalments, 
the amount would be greater. 

Examining the contents of the deed we 
find that it contains inter alia 

(a) a primary obligation to re-pay 
Rs. 2,35,000 in fifteen instal¬ 
ments with simple interest at 
8 per cent, per annum payable 
six-monthly on balance doe 
after payment of instilments 
due. (It is to be noted that 
there is no condition to 
pay compound interest at 8 per 
cent, per annum.) 

(b) a secondary obligation to re-pay 
in case of default of instalments 
compound interest at 12 per 
cent, per annumwith six-month¬ 
ly rests on each instalment or 
part of an instalment not paid 
by due date. 

(c) another secondary obligation to 
re-pay, in case of default of in¬ 
terest due, compound interest afc 
12 per cent, per annum with six- 
monthly rests on the balance of 
interest not paid by due date. . 
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* The failure to comply with secondary 
obligations (b) and (o) involved an obli¬ 
gation which as has b9en shown, would 
(even on the interpretation of the plain¬ 
tiff Bank) have amounted in the oa9e of 
total default by the end of 1895 to 
Rs. 1,024 in the case of (b) and Rup863 
1,316-1-7 in the case of (o). The ques¬ 
tion now arises whether stipulations (b) 
(o) are "stipulations by way of penalty” 
within the meaning of S. 74, Act 9 of 
1872, an amended by Act 6 of 1899. The 
learned Subordinate Judge considered 
01. (b) not to be a stipulation by way of 
penalty, and considered 01. (o) a stipu¬ 
lation by way of penalty. There is an 
appeal against his decision on the first 
point and a cross-objeotion against his 
decision on the second. Until the 
amendment of S. 74 the doctrine laid 
down for the most part in Indian Courts 
was that an agreement to pay enhanced 
interest from date of default was not a 
penalty within the meaning of the un¬ 
amended section and must be enforced. 
This doctrine is set out inter alia in the 
case of Mackintosh v. Grow (5) and 
Nanjappa v. Nanjappa (6). At p. 66 
of the latter decision it is stated: 

“ la such an agreement no question of penal¬ 
ty arises because it impise? an obligation on the 
debtor to pay a larger sum than what was origi¬ 
nally due. In the words of S. 74, Contract 
Act”—that is to aay, before amendment— “no 
sum is named as the amount to be paid in the 
case of such breach.” 

The Bombay High Court, however, had 
laid down that apart from the provisions 
of the section as then u namended, 9uch an 
agreement might be considered penal in 
certain circumstances. This decision 
will be found in Umarkhan Mahamad 
Khan Deshmukh v. Salekhan (7). At 
p. 133 the following words a’•e used: 

“Upon this review of tbe authorities wo think 

the safer conclusion is that.a proviso for 

nhaneed interest in the future cmnot be 
considered as a peaalty, unless the euhano a d rate 
nba such as to lead to the conclusion that it could 
not have b;en intended to be part of the pri¬ 
mary contract between the parties.” 

According to the former view an agree¬ 
ment to pay enhance 1 interest from the 
date of default could in no circumstances 
be considered penal. According to the 
latter view it could be considered penal 
in certain circumstances. The view of 
the Bombay High Court was based upon 
the principles enunciated by English 

5. (1883) 9 Oal 689.=13 0 L R102. 

6. (1889) 12 Mad 161. 

; ; 7, (1898) 17 Bom 106. 


Courts of Equity in Astley v. Weldon (<S), 
Wallis v. Smith (9) and other cases. 
But the amendment of bho section which, 
in extension of the previous abolition of 
the distinction between penalties and 
liquidated damages, declared that, if the 
contract contained any other stipulation 
by way of a penalty, the Court should 
award nob the penalty stipalated for 
but reasonable compensation nob ex¬ 
ceeding the amount of the penalty, 
and farther explained that a stipulation 
for increased interest from the date of 
default may be a stipulation by 
way of penalty, withdrew decision 
of the point to a considerable extent; 
from consideration of the question of the 
meaning of the primary contract. In 
cases decided after the section was 
amended, it was held in Kutub nd-din 
Ahmad v. Bashir-ud-din (10) : 

“ Aocording to the English authorities it is well 
settled that if a mortgages stipulate for a higher 
rate of interest in default of punctual payment, 
he must reserve the higher rate as 
the interest payable under the mortgage 
and provide for its reduction in case of punctual 
payment, and if ho do so he will be entitled to 
recover the higher rate. But he cannot effect 
his “bject by reserving the lower rate and then 
fixing a higher rate in ca'O of non-payment of 
the lower rate at the appointed time, such an 
agreement being con idered in equity as in the 
nature of a penalty.” 

The decision goas on to aay that the 
soundness of the rule has been question¬ 
ed, bub the rule was approved as binding 
on Indian Courts. The facts in that oaee 
were that the rate of interest was to be 
at 24 per cent, per annum from the date 
of execution, and that the mortgagor was 
entitled to a reduction to 15 per cent, if 
he paid the interest punctually: The 
Court held that, as he had not paid the 
interest punctually, it could be calculat¬ 
ed at 24 per cent. There was no question 
of enhanced interest being charged from 
date of default, and we quote this decision 
simply with regard to the remarks a? to 
the penal nature of enhanced interest 
from date of default. In Sander Koer 
v. Rai Sham Krishen (4)—a case to 
which we have referred in another con¬ 
nection—their Lordships of the Privy 
Council at p. 157 examined the explana¬ 
tion in the amended S. 74, bub did not 
decide all the conditions which would 
oause increased interest from date of 

8. 2 B & P 346=5 R R 618. 

9. (1882) 21 Ch D 243=62 L J Oh 145. 

10. (1910) 82 All 448=5 I 0 665. 
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default* to be considered a stipulation by 
way of penalty. They said : 

“ The ‘ explanation ’ to S. 74, Contract Act, a3 
amended, says that ‘ a stipu'ati n for increased 
interest from the date of default may b a stipu¬ 
lation by way cf penalt'The Indian Courts 
have invariably held 'hat where (as in the 
present ca-e) the stipulation is r^trosp ctive, 
and the increased interest runs from the 
date of the bond and n^t merely fr->m 
the drte of default, it is always to be considered 
a p Dairy, because an additio. a! money payment 
in that cas^ b comes immediately payable by the 
mortgagor. Their Lordships accep th .t view of 
the Statute, and it is unnecessary to discuss 
under what circumstances increased interest 
running only from default should or should not 
be considered a stipulation by *ay of penalty.” 

Tbs history of the law on the subject; 
and the meaning of tho amended section 
have been discussed fully by a Full 
Bench of the Madras High Cou r t in 
Avathani Muthuknshnier v. Sanlcaralin- 
gam Filial (ll), which overrules the 
decision >n SanharanarayanaV adhyar v. 
SavJcaranarayana Ayyar (12). Nowhere 
has a criterion been 1 iid do vn, by which 
it can ha decided when a stipulation for 
increased interest from the d-ite of refault 
is and when it is not, a stipulation by 
way of penalty. It has been brought to 
our no; ice that in fcwoca*e3 decided in 
this Court by single Judges, Jai Ram v. 
Sheo Shankar Bakhsh (13) and Banke 
Behari Lai v .Ahlad Singh (14), stipula¬ 
tions similar to the stipulations in this 
case were not regarded as penal, but 
apart from the fact ththa latter deci¬ 
sion was based on the decision of Sanka - 
ranarayana Vadhyar v. Sankararana - 
yana Ayyar (12), which has since been 
overruled neither decision lays down any 
principle on the point, and the decisions 
interpret only the terms of the deeds 
before the respective Courts. 

Interest is generally the price paid for 
the use of money advanced, and as such 
is nor. of the nature of a penalty. A 
debtor is not punished by payment of 
simple interest. Ha pays interest for the 
accommodation. In the case of an agree¬ 
ment to pay simple int'r^st the r e can be 
no difficulty in accepting this proposi¬ 
tion. In the case of an agreement to 
pay compound interest at the same rate 
as the simple interest agreed on the deb- 
jfcor fixes the price paid for the accom¬ 
modation at a progressive rate, and the 

11. (1913) 36 Mad 229=18 I CTl7. 

12. (1902) 25 Mad 343. 

13 (1911)9 1 0 406. 

14. (1912) 13 I C 473. 


element of punishment or penalty is ab¬ 
sent. Thus their Lordships of the Privy 
Council say in Sunder Koer’s case (4), to 
which reference has been made: 1 Com¬ 
pound interest is in itself perfectly 
legal’,’’ th ifc is to say, it can be legally 
enforced as part of a contract. But 
where the parties agree that if the deb¬ 
tor does not kaep his engagement to pay 
the interest by due date either at the 
non-progressive rate when the interest 
first falls iue or at the progressive rate 
on subsequent defaults, he shall be made 
to pav at a higher rate, the element of 
punishment appears. A penalty then 
arises for non-compliance wi f h the condi¬ 
tions. So their.Lordships continue: 

"But compound int«r sfc at a rate exceeding 
the rata of interest on the principal mon ys, 
being in excess of and outside the ordinary and 
usual stipulation, may well be regarded as in 
the nature of a penalty." 

There has bee i a disposition in some 
Courts to regard the wordB “stipulation 
by way of penalty” as meaning ‘stipula¬ 
tion by way of a hard and unconscionable 
penalty.” In Avathani Muthukrishnier 
v. Sankaraligam Filial (ll) to wbioh 
reference has been made, the ordinary 
c immon sense meaning of the word 
'penalty”, when used in relation to con¬ 
tracts is stated to be 

"a liability agreed to by the parties to be im¬ 
posed as a vindictive punishment on the party 
committing the breach of contract, and not 
merely as reasonable and even liberal compensa¬ 
tion to the other side injured by the breach of 
contract.” 

We consider that the definition should 
be rather a liability agreed toby the par¬ 
ties to be imposed as a punishment on 
tha party committing the breach of con¬ 
tract. A penalty may be a viudictive 
penalty or a reasonable penalty. It may 
be severe or mild, it may be fair or un¬ 
fair, but in all circumstances it remains 
a penalty. To constitute the existence 
of a penalty it would appear only neces¬ 
sary to establish the element of punish¬ 
ment, however well-deserved and temper¬ 
ate such punishment might be. It may 
be argued against this interpretation 
that its accep anoe would involve a sub¬ 
stitution of the words “is a stipulation 
by way of default” for the words ‘may 
be a stipulation by way of default” in 
the explanation to S. 74. We do not 
concede that t his interpretation involve 
such substitution. It is true that ac¬ 
cording to our interpretation oaaeB in 
which a stipulation for increased interest 
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from the date of default would not be a 
stipulation by way of a penalty would be 
rare, but it does not follow that they 
would not exist’. We regard Lllus. (d) as 
intended to give a glaring ins anoe of 
«raoh a stipulation by way of penalty. 
The existence of Illus. (f) is not against 
our conclusion asit obviously gives a case 
of the price paid for accommodation. No 
interest is there oharged. We have de¬ 
rived considerable assists- oe from cer¬ 
tain remake in Avathani Muthukrishnier 
v, Sankaraligam Pillai (11) at p. 265: 

“What then is the real principle underlying 
the Court’s interference with the contract bet¬ 
ween parties as to a payment to be made by way 
of damages? In my opinion it can be no other 
than this: the doctrine chat the Court will carry 
out all oontraots between parties is confined to 
the carrying out of the primary contraot and 
does not extend to a secondary or subsidiary con¬ 
traot t > come into operation if the primary con¬ 
traot is broken. In bonds securing the payment 
of money, the contraot regarded a- primary is 
the promise to pay the amount due to th>- credi¬ 
tor with the interest, if any, agreed upon. Any 
further oontract, to be binding on the promisor if 
he breaks this contraot, is regarded as a secondary 
one, intended to secure the fulfilment of tho 
primary contract, and the Courts both in Eng¬ 
land and in India do not feel bouud to carry 
out such a secondary contract apart from its 
justice aad reasonable: ess .... If the secondary 
contract is a just aad reasonable one, one tho 
Court, of course, has the power to award the 
damag s secured by it as reasonable in the circum 
stances.’ * 

Wo are of opinion that both stipu¬ 
lations (b) and (o) are stipulations by 
way of a penalty. But it does not fol¬ 
low from this that the penalty stipula¬ 
ted is in eithe< ease an unreasonable pe¬ 
nalty, and it is our duty to ass-as reason¬ 
able compensation for the breach of these 
stipulations which must be something 
between 8 per cent, simple interest and 
the highest amount due under these 
stipulations. It is to be nosed that no 
rate of 8 per cent, compound interest 
was ever fixed, and even if it had been 
We need not necessarily have awarded 
it, for our duty would be to award rea¬ 
sonable compensation. To de ide the 
amount o( compensation we must exa¬ 
mine the evidence showing the conduct 
of the parties subsequent to the execu¬ 
tion of the deed. The defendant after a 
very short time began to get irregular in 
his payments and seems soon to have 
become dissatisfied with the terms of his 
obligation and to have formed the idea 
of borrowing money elsewhere to satis¬ 
fy it. Before August 1895 he had ac¬ 


cording to his evidenoe (o. p. 64) approa¬ 
ched a certain B>ibu Moti Chand and 
the Bmk of Upper India to obtain a 
loan. He failed in both instances. In 
August 1900 he had paid Rs 61.8h5.14-2, 

but the dobt in spite ot that repayment 
bad then i ccumulated to Rs. 2,97,638- 
15-0. He then approached the Allahabad 
Bank, Luckn 'W, asking for a loan of 
Rs. 3,00,000. His letter to the Allaha¬ 
bad Bank has not been proved. The Bank 
replied, (Ek. A2) in a letter dated 28ih 
August 1900, asking the defendant for a 
definite agreement to pay 8 per cent, and 
to mortgage bis entire property.. The 
defendant had apparently hud an inter¬ 
view with the Agent of the Allahabad 
Bank at Lucknow. Reference is made 
to this in a subsequent letter from the 
Agent (Ex. Ad) dated 24th September 
1900. There is nothing to show how 
negotiations progressel bet veen that 
date and 6th of April 1901. Bat we find 
from Ex. A4, a letter from ihe Agent 
dated 12th April 1901, that the defen¬ 
dant had agreed in the letter of 6th April 
to the terms proposed by the Allahabad 
Bank. 

In Ex. A4 the Agent notes his inten¬ 
tion of senning a draft bond and on 20th 
May 1901 (Ex. A5) the Agent wrote to 

the defendant enclosing the draft bond 

(Ex. A5X). This was a bond for Rs. 
3,15 000. The bank were at liberty to 
call in the money at the expiration of 
five years if there had been default in 
the p.yment of interest. If interest 
were paid regularly the right to sue was 
deferred. Compound interest was to be 
charged at 8 per cent, with six-monthly 
rests. There appears to have been some 
discussion as to the terms of this draft, 
and amendments proposed by the defen¬ 
dant seems to have been accepted (see 
his evidence at o. p. 64). On 22nd July 
1901 the Agent telegraphed to the defen¬ 
dant (Ex. A6): “When may we expect 
draft deed duly approved ?” Then (see 
defendant’s evidence at o p. 64) the de¬ 
fendant went to Rai Gokul Chand Baha¬ 
dur taking with him the whole of the 
papers and at Rai Gokul Chand Baha¬ 
dur’s instance wrote the following letter 
dated 23rd July 1901, of which this is 
a translation to the Plaintiff Bank (Ex. 

97): 

“Your letter demanding the payment of money 
due to the Bank together with the accounts for 
the half-year ending with June 1901 came to 
hand. As the money due to the Bank has enor* 
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inouslv increased and as the interest on the un- 
instalments is also running at a high rate 
I therefor.-' request you to have a fresh deed exe¬ 
cuted by mo iu respect of the money due tc the 
Rauk bearing interest at 8 p.r cent. p-.>r annum 
hxing the period of repayment at 15 years. Half 
yearly interest to be payable on 80th of June 
and 31st of December, but if the same be Eot 
paid on the due dates then the same will also 
carry interest at 8 per cent, per annum. Kindly 
let me hear soon about the acceptance or non ac¬ 
ceptance of my thproposal of 23rd July 1901,” 

It is to be noted that the defendant 
did not ask the plaintiff Bank to give 
him the same terras as the Allahabad 
Bank had accepted. Under the terms of 
the Allahabad Bank a right to sue ac¬ 
crued wiihin five years if interest were 
not paid regulary and within ten years 
in any circumstances. The defen¬ 
dant asked the plaintiff Bank to give him 
a deed on which the Bank would not have 
a right to sue for fifteen years. Rai 
Ram Siran Das Bahadur on receiving 
this letter put up this memorandum to 
the Directors (Ex. A.32) on 24th July 
3901: 

Attached is a letter from Babu Narendra 
Bahadur Singh, talukdar (Fyzabad District), in 
reply to our half-yeariy letter regarding his 
balance to 30th June 1901, amounting to Rupees 
3,10,794. Under tbe conditions of the existing 
bond the total amount is payable on 1st March 
3909, but as he has been very backward in paying 
his instalments of priccipal and interest, we can 
demand the whole amount due at once. 

[We note that uuder tbe conditions of th e 
deod (as we shall subsequently explain) the plain* 
tifl Bank had not the right to sue oa their deed 
at that time. Of course they could have de¬ 
manded the whole amount then, but they could 
not havo recovered it legally. If Rai Ram Saran 
Das Bahadur meant to sugg st that the right to 
sue had arisen, he misinterpreted the terms of 
the deed.] 

“One of the conditions of the bond is that in¬ 
terest at 12 per cent will be charged on all 
arrears of instalments of principal and interest 
although the amount was advauced at 8 per 
cent. 

“The applicant now says that as the condition 
for payment of interest at 12 p:r cent, is very 
hard, the rate being excessive for large amount?, 
another bond may be taken from him for three 
lakhs or so, on the mortgage of bis whole taluka 
in this district! as before with tbi 3 proviso that 
interest will be charged at 8 per cent, and no 
higher on tbe whole amount, compound interest 
being payable if the interest is not paid regularly 
on 30ih June and 31st December. 

(We note that Rai Ram Saran Das Bahadur 
did not draw tho attention of the Directors to 
the fact that the defendant did not wish the 
right to sue under the new bond to accrue within 
less than fifteen years.) 

"Ho wishes to know at an early data whether 
the Directors are willing to grant his request. 
The property is worth 'about 9 or 10 lakhs of 
rupees. 


\ Oudh Commercial Bank Ltd. 1915 

“To the Directors for consideration and orders/' 

Tha Direcfcovs before whom this me¬ 
morandum was laid were Rai Gokul Chand 
Bhahadur, Kadir Bux, Sarju Prasad and 
E. L. Graham. We do not know whe¬ 
ther there were any other Directors of 
of the Bank at that time. On 24th July 
1901 Rai Gokul Chand Bahadur, who had 
been consulted by the defendant and 
informed of the proposed arrangement 
with the Allahabad Bank, Lucknow, 
made the following note: “I have learnt 
from a very reliable source” (he ap¬ 
parently meant from the defendant him- 
se If) 

“that the Allahabad Bank has already agreed to 
advance money to this talukdar at8 per cent. If 
we do not agree to have the bond renewed on the 
terms suggested by him he will pay our money 
at once. Under these circumstances I would 
advise the Bank to grant the prayer without any 
lapse of timo.” 

The remaining three Directors agreed 
with Rai Gokul Chand Bahadur. On 
25th July 1901 the Bank sent the follow¬ 
ing reply (Ex. 97): 

“Your letter dated 23rd instant was laid before 
tbe Directors of the Bank and your proposal re¬ 
grading interest has been accepted aod it will be 
given effect to from the date of the execution 
and completion of the deed. Please remit as 
much money as may be in hand, so that the ao- 
count in respect of the entire money due to the 
Bank may be prepared and sent to you. Also 
please send a list of the villages showing their 
nikasikham, malguzari cesse?, etc., in accordance 
with the current Land Revenue Register so that 
an inquiry may be made.” 

It is to be noted that no necessity has 
been established by the plaintiff Bank 
for the making of any such inquiry. 
From that date the defendant ceased to 
carry on negotiations with the Allahabad 
Bank, Lucknow. There is no evidence to 
show that he ever broke off negotiations 
with the Allahabad Bank, Lucknow. He 
seems simply to have discontinued tbe 
correspondence. It is impossible to say 
whether he definitely intended to drop 
negotiations with the Allahabad Bank, 
Lucknow, then or at any future time. 
Rai Ram Saran Das Bahadur has given 
evidence with regard to what happened 
afterwards. He stated (o. p. 128), “The 
defendant never sent in the papers asked 
for nor turned up, and thus the negotia¬ 
tions fell through.” He further stated in 
cross-examination (o. p. 150), “I had no 
doubt as to the sufficiency of the 
security in spite of enhancement of 
Government revenue under the Revised 
Settlement. I did not like the idea of 
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being paid off in 1901 under the transac¬ 
tion between- the defendant and the 
Allahabad Bank when wo oould offer the 
same terms as the Allahabad Bank did. 
“I did not like the idea of so much money 
being returned to us. I was willing to 
give up the olaim for the future interest 
at the enhanced rate. At that time I 
took Rs. 8 per oanb. per annum, without 
any stipulation as to future enhancement 
in the rate of interest, as a good invest¬ 
ment." (Note on Ex. A-32 shown to the 
witness). It was initialled by Gokul 
Ob&nd and signed by all other Directors. 
Kadir Bux, Sarju Prasad and Mr. E. 
Graham besides Gokul Chand were the 
Bank Directors at the time (Ex. 98 
shown). There was nothing in the note 
(on Ex. A-32) requiring a fresh security. 

Q. Why should you then have asked 
for such a list as is referred to in the 
Ex. 98? 

A. To satisfy ourselves as to the net 
income at that time. 

Q. You were going to reduce the 
interest on the security of the same pro¬ 
perty and yet you say that you were 
going to ascertain the income. Does it 
not look strange to do so? 

A. All I wanted was to ascertain if 
the income was such as would enable the 
defendant to pay interest. 

Istartedthe enquiry at my own initia¬ 
tive as Manager of the Bank. I knew 
at the time of this letter that the Re¬ 
vised Settlement had been concluded. 
At o. p. 153 he stated: I seDt no draft 
to the defendant because the defendant 
had not supplied the list as asked for. 
The new deed would have comprised the 
same property. The consent as regards 
reduction in the rate of interest was not 
contingent upon the defendant’s furnish¬ 
ing further security. We had decided 
to forgo the clause about the enhanced 
rate of interest without calling (or fresh 
security. 

Q. Then why did you ask for further 

list? 

A. We were anxious to know the net 
profits, simply to find out how the de¬ 
fendant was going to pay up the interest. 

There is much in this transaction upon 
which we shall have to comment, but at 
present we need only remark that the 
proceedings of the plaintiff Bank (apart 
from the proceedings of Rai Ram Saran 
Das Bahadur) show clearly that in July 
1901 they knew that, if they held their 


hands, the defendant would in all pro¬ 
bability repay them the total amount 
due on the deod, and that thov delibe¬ 
rately entered into negotatious with him 
to prevent his paying at the time, but 
that they never carried these negotia¬ 
tions to the point cf drafting a fresh 
deed and forwarding it to him for ap¬ 
proval. The defendant was dissatisfied 
with his failure to obtain a fresh deed 
from the plaintiff Bade and ho deposes 
that he approached the Maharaja of 
Ajudhia, who was an intimate friend of 
his, about January or February 1902 
(o. p. 67). The Maharaja appears to have 
approached the Manager of the Delhi and 
London Bank, Lucknow, and to have 
asked him whether he could advauce the 
defendant the money that he required. 
We find a copy of an important lotter 
which was admitted as genuine by the 
learned counsel for the plaintiff at the 
time of appeal (although admission of a 
oopy of it was objected to when the 
writer was examine] on commission) 
dated 28th August 1902, in which the 
Manager of the Delhi and London Bank, 
Lucknow, wrote to the Manager of the 
Delhi and London Bank’s Head Office, 
London: 

“Narandra Bahadur Singh, Talukdar, Bishan 
Chandpur, Fvzabad District, No. 142, Talukdar 
List p: 50. This Talukdar has applied to us 
through the Maharaja of Ajudhia for a loan cf 
three and a half lac-, cf rupees on the security of 
his property paying Governm nt revenue Rupees 
45,731, tbe profit being over 1 lac. The loan is 
to be for a period of five years, instalments 
Rs. 40,000 a year and interest half yearly. 
Kindly let U3 have your instructions by wire.” 

The copy which we have before ns need 
not necessarily be an accurate copy of the 
original, but it has been certified as a true 
copy by Mr. Corlett, the successor of the 
Manager who wrote that letter. The profits 
of the defendant’s estate were certainly 
not one lakh and there must be a clerical 
error as to the amounts of instalments, 
as five instalments of Rs. 40,000 a year 
amount only to Rs. 2,00,00 in five years. 
If the Maharaja of Ajudhia had stated 
that the defendant’s profits were a lakh 
of rupees, it does not follow that the 
Bank would have agreed to advance the 
money, if it had subsequently discovered 
that the profits were about half that 
amount. We next find a letter from the 
Maharaja of Ajudhia to the defend int 
(Ex. A-8) dated 1st September 1902. 
This was to inform the defendant that 
the Manager of the Delhi and London 
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Bank, Lucknow, had shown Pom 9 inclina¬ 
tion to len i the defendant the money 
that he required. On 8 h October 1902 
the Delhi and London Bank in London 
sanctioned the loan bv telegram. The 
learned counsel for the p'aintiff takes 
no objection to the proof of the copies of 
the telegram dated 8 th October 1902 
and the letter dated 10th Oc oher 1902 
confirming it. The interest agreed on 
thi 9 transaction if it eventua’crl was 7 
per-cent. On 11th October 1902 the 
Maharaja of Ajudhia telegraphed to 
Narend a Bahadur Singh (Ex. A-9) that 
the Delhi and L mdon Bank required a 
copy of the deed in suit and the khewat 
and jimabindi of extra villages. On 
22nd Ootober 1902 the Maharaja tele¬ 
graphed to the defendant (Ex. A-10) to 
come at once. On 28oh October 1902 
(Ex. A 11) the Manaraji of Ajudhia 
wio f 0 to the defendant asking him why 
ho had not come, and pointing out the 
necessity of his puttiDg through the 
transaction quickly. 

On 4sh November 1902 Kali Charan, 
Ihe Cashier of the Delhi and L ndon 
B<t k, Lucknow, telegrapher) to the 
Mahtrpja of Ajudhia (Ex. A.!3) that the 
Bink was losing interest owing to the 
lailur of the defendant to complete the 
transaction. On 5th November 1902 the 
Maharaja of Ajudhia telegraphed to the 
defendant informing him of what Kali 
Charan said (Ex. A-14). The defendant 
appears to have telegraphed then saying 
that he was ill. He frequently seems to 
have been ill when his presence was 
essen'ial for the completion of a business 
transaction. T ere is no proof as to 
what he telegraphed, but there is a letter 
dated 7ch of November 1902 (Ex. A-15), 
in which the Maharaja of A.iudhia ex¬ 
posed his regret at heiring the defend¬ 
ant’s illness. There were subsequent 
letters on l(Hh and 16th November 1902 
from the Maharaja of Ajudhia on the 
same point, and on 26th November 1902 
(Ex. A-18) Kali Charan, Cashier, re¬ 
quested the defendant to come to Ajudhia 
on the following Sunday to meifc the 
Manager of the Delhi and London Bank. 
It appears that many of these telegrams 
and letters were not admitted in evi¬ 
dence before the lower Court, but the 
learned Counsel for the plaintiff agrees to 
their admission now and to fch9ir dis- 
ci)89 : on. Mr. Fulton, the Manager of 
the Delhi and London Bank, apparently 


arrived at Fyzabad on the last Sunday 
in November and discussed the matter 
with the defendant. A draft deed was 
prepare 1. There is a conflict of evidence 
as to what happened exactly after this. 
The defendant’s account (o. p. 68 ) is as 
follows: 

“On the day following I went to Rai Gokul 
Chand taking all the papers with mo, viz the 
draft deed and telegram sent to me by Delhi and 
London Bank. I handed overall the papers to 
Gukul Chand. He said he would get the Bank 
rate reduced to 7 per cent, per annum. He 
wrote me a letter. I saw Rai Ram Saran Das. 
He asked for an application which I submitted 
on 11'h December 19i2. Rai Ram Saran Das 
s+id that as the Delhi Durbar was drawing near 
he would send me a reply and draft deed later 
on.” 

It is quits possible that the defendant 
saw Rai Gukul Chand Bahadur early in 
December. Rii Ram Saran Das Bahadur 
denies that he saw the defendant as 
early as 2nd or 3rd of December, but 
airaits t-hiit he saw him later. Rai 
Goku! Chand Bahadur had evidently had 
an interview with the defendant on this 
subject before 9th December 1902,’for 
v .0 find (Ex. A-2l) a letter from Rai 
Gokul Chand Bahadur dated 9th Decem¬ 
ber 1902, which may be translated as 
follows: 

“Your transnotion has been completely set-tidi 
as I have informed you yesterday. Please see 
Babu Ram Saran Das and settle other.details 
with him." 

According to Rai Ram Saran Das Baha¬ 
dur whose evidence appears to us more 
likely to be correct on this point, he and 
Gokul Chand Bahadur saw the defendant 
on the 10th December 1902. He is un¬ 
able to 6 x the date clearly and he thinks 
that it was somewhere between the 5th 
and lloh December. A remark in the 
letter of Rai Gokul Chand Bahadur 
(Ex. A 2l) would indicate that it was 
the 10 h. According to Rai Ram Saran 
Das Babadar (o. p. 132), Rai Gokul 
Chand and he represented the Bank at 
that me’eting and all that was agreed to 
was that there should be a new deed 
executed on which the interest would 
run at 7 per oent. He denies that the 
defendant was ever promised on behalf 
of the Bank that the Bank would give 
him the Bame terms as the Delhi and 
London B*nk had offered to give him. 

The draft propounded by the Delhi 
and London Bank is Ex. A 37. The 
draft is an incomplete draft. The amount 
of consideration is not stated. It is said 
that the money was to be paid off in m- 
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Btalmentg, but neither the dates nor the 
amounts of instalments were stated. 
The draft is not a draft which anybody 
oould agree to accept as it stood. It 
oould nt best have afforded a basis for 
the execution of another deed. Some of 
the terms no doubt might have been uti¬ 
lized in the preparation of another draft. 
But there would have been a consider¬ 
able amount to clear up. It is to be 
noted that the terms of the draft vary 
considerably from the terms of the pro¬ 
posed loan submitted hy Mr. Fulton to 
the Head Office in London. On the 11th 
December 1902 the defendant wrote to 
the plaintiff Bank a letter (Ex. 158) of 
which the following is the translation:— 
"I be? to say that I borrowed two lakhs and 
thirty-five thousand rupees from the Oudh 
Commercial Bank, Fyzabad, under a deed and 
agreed to re-pav the debt by instalments in 15 
ye«rs with interest at Rs. 8 per cent rer 
annum and also stipulated that inte'est in case 
of de'aul' and on the overdue instalments would 
be paid at tie rate of 12 per cent per annum. 
This increa c ed the amount of debt aDd I had to 
sustain a heavy hss and damage and it is owing 
to this reason that the said d^bt has not yet 
been repaid. Being now compelled 1 bave ar¬ 
ranged to borrow elsewhere at 7 per oent per 
annum to re-pay the said debt and tbe settle¬ 
ment and acceptance of the terms of the loan 
hava already been communicated to the Oudh 
C mmercial Bank through a letter from Rai 
Bahadur Ookul Ghand, Pleader." 

(This letter has not been proved, aDd 
although it is possible that a letter was 
written it does not follow that the parti¬ 
culars suggested were contained io it). 

"1 therefore beg to say that if the Oudh Com¬ 
mercial Bank, Fyzabad, itself agrees to accept, in 
the earns manner, tbe same terms and the same 
inte cst, the said Bank may get the dr ed re¬ 
newed by me, because it is excessive interest 
and penalty that necessitate arrangements /or a 
Iran elsewhere. I hope you will inform me of 
the acceptance of the propo-al." 

This letter was written on the llfch 
December 1902. 

On the 13th December 1902 the defen¬ 
dant admits that he broke off all negoti¬ 
ations with tbe Delhi and London Bank. 
He did not wait to get an answer from 
the plaintiff Bank. He deposed at o. p. 

69: 

"The Maharaja got annoyed that I should have 
oanoelled the loan settl'd through him. He 
asked who would pay the damages to the Delhi 
and London Bank for ke>ping unused for a 
m nth the money intended to the advanc'd by 
that Bank. 1 replied that 1 woold pay the 
damages. Maharaja eaid he w> uld pay the 
money cut of his own pocket. The Maharaja 
toned a cheque to BhagwaD Per c had Bakhshi for 
Rs. £,600 to be paid after realis.tion to Delhi 
and London Bank. The oheque was issued in 


my presence. The Maharaja asked Bahhshi to 
pay the money to Delhi and London Bank." 

It has been proved that such a oheque 
was paid. The oheque is dated 13th 
December 1902 aDd the counterfoil tuds, 

"Pay to Bakhshi Bbagwan Pershad Rs. 2 600 
on aocount of penalty in respect of 'he d ed of 
BabuNarendra Bahadur Singh in favonr of the 
Delhi and London Bank." 

But the evidence of the then Manager 
of the Delhi aDd London Bat k proves 
that no portion of this money was ever 
received by the Bank. It would appear 
that the money was paid as commission 
(unauthorized by the Bank’ to certain 
Indian subordinates of tbe Bank in res¬ 
pect of the trouble they had fcsken in 
enr'eavouriDg to negotiate tbe lean. The 
inoident is of importance as showing 
that negotiations were definitely broken 
off with the D»lhi aDd London Bank on 
the 13tb December 1902 before the 
defendant had time to ohta n a reply 
to his letter frem the plaintiff Bank. 
The defendant then went to tbe Delhi 
Durbar (f 1902-Oi. After his return Rai 
Gokul ChaDd Bahadur wrote t© him 
(Ex. A 22) a lptter dated 15th January 
1903, to the effect that the papers had 
been made over to Fai Bam Saran Das 
Bahadur and that it was settled that the 
deed should be renewed. Oo 7th Febru¬ 
ary 1903 the defendant wrote to the 
Bank (Ex. 159) asking why nothing had 
been done, and pointing out that he was 
losing money owing to the Bank’s delay. 
The same day the Directors passed the 
following resolution (Ex. A-Si): 

"Read an aj plication from Babu Narendra 
Bahadur Singh, talukdar, for the renewal of his 
bond at 7 per ceDfc. interest. R solved fchit the 
bond mav be renewed on condition that if the 
amount due to the Bank will at any time ex¬ 
ceed four lakhs, the Bank will have the option to 
sue for the whole amount (principal aod inter¬ 
est)." 

The resolution agreed to an arrange¬ 
ment different from the arrangement 
proposed by tbe defendants. It is not 
possible to say whether this resolution 
was passed before or after the defendant’s 
letter of tbe same date was received. On 
9th February 1903 Rai Ram Saran Das 
Bahadur replied to tbe defendant (Ex. 
160) by a letter the translation of which 
}s as follows : 

"I beg to acknowledge receipt of your letter of 
the 7th instant and in reply b g to state that 
the Bank is willing to advanc* tbe loan at 7 per 
cent, n r annum as you were kid then, i. e., at 
the interview." 
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(This would apparently be the inter¬ 
view that took place on 10th December 
1902.) 

"You btive not yofc sent the list of villages 
whereby wa might have been apprised of the 
Government revenue, ^ross rents, and profits, and 
enabled to make arrangements for an inquiry 
nor have you favoured us with your presence. At 
ail events, the delay which has occurred is due to 
you. I would, therefor-*, reque.-t you to send 
tiiQ icquued list through ooe of ycur experienced 
karinoas, so that eorno person from this place 
may be sent with him with a view to make 
necessary inquiries. I bog to add that as long as 
the dead is not renewed, no proceedings can be 
takea apart fcora the terms cf the old deed.” 

Ifc is to be noted that this is the first 
reply that the defendant received to the 
letter of lltli December 1902 and that 
any one would consider on reading it 
that it implied a qualified acceptance of 
the proposals in that letter; in other 
words, that it implied a readiness on the 
part of the plaintiff to give the defendant 
the same terms which he had been of- 
fsrred elsewhere, but that those terms 
would not be substituted for the terms 
ot the old deed until a new deed had been 
executed. Rai Ram Saran Das Bahadur 
knew that the plaintiff Bank did not in¬ 
tend to Oder fcbe defendant the same terms 
as those offered by the Delhi and London 
Bank, and that so far from accepting a 
deed on which the right to sue would not 
accrue for fifteen years the plaintiff Bank 
proposed the execution of a deed on which 
the right to sue would accrue very quick¬ 
ly. let he refrained from informing the 
defendant of the terms of the resolution 
of the Bank. The defendant replied to 
this letter in Ex. 161 dated 14th Febru¬ 
ary 1903. In this he stated that there 
bad been a delay in sending the list 
showing the gross rental. From this it 
would appear that be had promised to 
send such a. list. The translation of a 
portion ol thi3 letter is important: 

• \ou know this full well, that had I taken the 
loan early in December 1002, when the trausac- 
tj.on was settled with the Delhi aud London 
nan^-, Lucknow, I would have been secure against 
the loss sustained. On 5th December 1902, Rai 
Bahadur Dabu Ookul Chand and you too ver¬ 
bally said that I should enter into the transac¬ 
tion with your Bank in the same manner in 
which the loan transaction was settled with the 
Delhi and London Bank, Lucknow, ou the same 
terms and at the same rate of interest, i. e., 7 
per cent, per annum I that you had sanctioned 
the same; that; 1 should send a letter to the Oodh 
Commercial Bank, Limited, I’yzabad, communi¬ 
cating tho terms whereon settlement was made 
elsewhere and that tho aforesaid Bank’s sanction 
in writing will be 'cut to rre after which I might 
renew the deod. On the assurance given and the 
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™ ade by you and Rai Goku 

thP a A We11, 1 refused to into 

tt'tusaction of loan settled with the Delhi 

and London Bank, Lucknow, for which, as you 
T 1 !'. 1 + had !° pay Rs * 2 - 500 ^ penalty^on 

A reply to this is contained in Ex. 162 
dated 17th February 1903, in which Eai 
Ram Saran Das Bahadur makes no at¬ 
tempt to reply to these complaints. This 
letter states that, as a perusal of the 
estate record shows that the profits of 
the property hypothecated have come to 
about Rs. 33,500, no renewal will be 
made unless further security is given. To 
this the defendant sent a very long reply 
(Ex. 163) dated 21st February 1903, in 
which he complained of the delay in set- 
tling the matter and of the bad faith of 
the plaintiff Bank. The plaintiff Bank’s 
raply (Ex. 164), dated 23rd February 
1903, does not touch the points raised. 
It merely requests the defendant to have 
a personal interview. The defendant re¬ 
plied in Ex. 165, dated 5th March 1903, 
that he did not see the object of a per¬ 
sonal interview as nothing remained to 
be settled. In Ex. 166 dated 7th March 
1903, Rai Ram Saran Das Bahadur re¬ 
plied that nothing had been settled res¬ 
pecting the security of the terms of the 
loan an:l that a personal interview was 
necessary. The defendant replied on 
18th March 1903 (Ex. 167) that a com¬ 
plete settlement had been made. On 
20fch March 1903 the plaintiff replied 
begging the defendant to come to a per¬ 
sonal interview (Ex. 180) and on 1st of 
April 1903 (Ex. 181) repeated the re¬ 
quest. After that nothing appears to 
have been done for some six years. In 
1909-10 an attempt wa3 made to settle 
matters by the District authorities. That 
attempt proved unsuccessful. It was 
suggested in the lower Court that a 
modification of the terms was arrved at 
by the action of tbs District authorities, 
The learned Subordinate Judge found 
that no modification had been arrived 
at and ground No. 22 of the appeal re¬ 
fers to this point. The learned Counsel 
for the appellant has withdrawn that 
ground in the course of argument. The 
defendant made no further payments 
and finally the suit was brought. 

It has been argued that the defendant 
is a man incapable of taking care of him¬ 
self who has been overreached by clever 
rogues. We do not cousider that the 
defendant is deficient either in izxtell 
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genoe or judgment. He appears to have 
been perfectly capable of taking care of 
himself and managing his loan transac¬ 
tions. He seems to have oritioized the 
terms of the loan with considerable abi¬ 
lity. He was indolent and lax. It was 
■with the greatest difficulty that he could 
faring himself to keep an appointment or 
to cheok acoounts. Sometimes he would 
-examine a draft, suggest conditions, re¬ 
fuse conditions, or get people to oheok 
accounts for him, and when roused he 
■could make effective protests. But he 
waB palpably a man who was disinclined 
•bo attend to his affairs and at the end he 
seems to have let himself drift. It is to 
be noted that portions of the correspond¬ 
ence which we have gone through show 
that it took several months to get a 
complete list of his liabilities and securi¬ 
ties out of him. He kept the drafts in 
ilia hands for five months, though a final 
agreement could easily have been arrived 
at in a week. He was continually missing 
appointments. Sometimes he sent ex¬ 
cuses, sometimes he did not. When he 
made re-payments he was usually late. 
He always had some excuse for breaking 
engagements, usually illness, and an ex¬ 
cuse of undeserved misfortune for not 
making re-payments. He does not appear 
to have treated the persons with whom 
he did business with consideration, for 
example, when he negotiated the loan 
with the Agent of the Allahabad Bank 
he got the best terms he could, and then, 
leaving the matter iu suspense, went off 
at once to the plaintiff Bank to see 
whether he could use the arrangement 
that he had made with the Allahabad 
Bank as a weapon by the use of which 
he could extract better terms. Finally 
he grew tired of the transaction, or 
thought it was not worth his while to 
take any further trouble in the matter, 
and dropped negotiations with the 
Allahabad Bank. Then he put the 
Maharaja of Ajudhia to the trouble of ar¬ 
ranging for a loan with the Manager of 
the Delhi and London Bank, Lucknow. 
When the Maharaja wanted him and 
telegraphed to him on more than one 
ocoasion to come and settle the business 
he mads no effort to oblige him, and 
offered the usual exouse of illness, which 
on this ocoasion doesnot appear to be 
true, as it was put in at the last moment. 

After a long time he went to Mr. 
Fulton at Fyzabad and practially 
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settled everything with him. Having 
done this he threw over the 
Maharaja and the Delhi and London 
Bank with the non-chalance with whioh 
he had previously thrown over the Alla¬ 
habad Bank, went back to the plaintiff 
Bank to see if he could sorew better 
terms out of them, and finally, without 
waiting for an answer from the plaintiff 
Bank, broke off negotiations with the 
Delhi and London Bank leaving the 
Maharaja of Ajudhia to pay compensa¬ 
tion for him. He has stated in his evi¬ 
dence (o. p. 110) that he preferred to get 
a renewal from the plaintiff Bank be¬ 
cause he was averse to pay an unautho¬ 
rised commission of Rs. 14,000 to the 
Indian subordinates of the Delhi and Lon- 
Bank for negotiating the loan. He never 
informed the Maharaja of Ajudhia of 
this fact and seems to have been abso¬ 
lutely indifferent with regard to the in¬ 
convenience, to which he pub his friend 
in the cause of the transaction. In our 
opinion he was endeavouring to play off 
one Bank against auother, but was un¬ 
able to do so with success. Owing to 
his carelessness and indolence he got the 
worst of the transaction. But this was 
nob because the other side endeavoured 
in the beginning to take advantage of 
him, but because he tried to take advan¬ 
tage of the other side aud was nob 
equipped for the encounter. It was open 
to him at any time until the end of 1904 
to re-open negotiations with either the 
Allahabad Bank or the Delhi and London 
Bank. (After that date these Banks 
would have probably refused to have 
anything to do with him.) Bub he 
made no attempt to do so. He could 
then have cleared off the whole debt 
with comparatively little sacrifice by 
selling a portion of his property. When 
he discovered that he was not likely to 
get any better terms from the plaintiff 
Bank he did not do this either. 

We now come to the conduot of the 
plaintiff Bank. The two persons con¬ 
nected with the plaintiff Bank, with 
whose conduct we are mainly concerned, 
are Rai Gokul Ghahd Bahadur, one of 
the Directors, and Rai'Ram Saran Das 
Bahadur, the Manager. The former may 
be exonerated on all charges set up 
against him with regard to the execution 
of the original deed. There is nothing 
to show that he was the defendant’s 
family lawyer. He appears to have re- 
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presented him in certain legal proceed¬ 
ings. 'He was in no position to dominate 
the defendant’s will, and there is nothing 
to show that he ever attempted to domi¬ 
nate the defendant's will. The defendant 
wanted money, and, knowing Rai Gokul 
Chand Bahadur socially and profession¬ 
ally, he obtained assistance to procuring 
a loan. Rai Ram Saran Das Bahadur 
hardly came on the scene at first. The 
loan was fair. The defendant's story as 
to misrepresentation and so on is a false 
story, such as would be told by a weak 
man like himself who has an idea that 
he had been badly treated over a pecu¬ 
niary transaction. The transaction in 
the beginning was fair enough. The de¬ 
fendant was in a position to pay the in¬ 
terest and the instalments regularly, and 

there is nothing toshow that he could not 
have done so, had he made a reasonable 
effort, and up till the time that the de¬ 
fendant entered into negotiations with 
the Allahabad Bank there is nothing in the 
conduct of the plaintiff' Bank to which 
we take exception. But after that, the 
action both of the Bank and of the two 
gentlemen to whom we have referred is 
open to consioerable'criticism. The de¬ 
fendant informed Rai Gokul Chand Ba¬ 
hadur of his proposed loan from the 
Allahabad Bank and Rai Gokul Chand 
Bahadur (who was of course only one 
Director out of many) discussed with 
him the advisability of attempting to 
get the same terms from the plaintiff 
Bank. Whether the idea of approaching 
the plaintiff Bank emanated from Rai 
Gokul Chand Bahadur or from the de¬ 
fendant is not clear. 

We cannot go so far as to say that the 
former suggested it. The defendant’s 
evidence shows that he is capable of 
of saying anything which he thinks would 
help his case, and on his word alone we 
cannot say that Rai Gokul Chand Baha¬ 
dur suggested the arrangement. Who¬ 
ever proposed it, the result of the con¬ 
versation was the letter of the 23rd of 
July 1901 (Exhibit 97). The balance 
was then Rs. 3,16,794. The defendant 
had re-paid Rs. 71,895-14-2 and had in¬ 
curred a total liability of Rs. 1,50,000 in 
seven years of which he had paid some¬ 
thing less than half. Rs. 1,50,000 was 
not a very large sum for the accom¬ 
modation provided up till that time. 

The Directors were asked to decide, 
whether they should recover their money 


at once by letting the defendant borrow 
money from the Allahabad Bank and re¬ 
pay them and incidentally lose a cus¬ 
tomer for the time or whether they 
should accept his terms, and give him 
a new deed which would tie up their 
money for fifteen years further. There 
was no third suggestion that thing* 
should be left as they were, and on the 
terms of the deed which they possessed 
they were not entitled then to sue for 
the money in spite of the suggestion 
made by Rai Rim Saran Das Bahadur. The 
Directors deliberately agreed to grant 
the defendant’s application and to tie up- 
the Bank's money for fifteen years fur¬ 
ther, They could have realized their 
money at once by letting the defendant 
borrow the money from the Allahabad 
Bank and they refused to take it. The 
Bank can thus claim no sympathy for 
having been kept out of its money so 
long. 

From this time it appears to have en¬ 
tered into the head of Rai Ram Saran 
Das Bahadur that he might retain th9 
defendant as a customer without giving 
him any fresh terms. There is no proof 
that the Directors were cognizant of his 
plan. But he, as Manager, had been ex¬ 
pressly authorized under their resolutions 
of 24th and 25th July 1901 to complete 
the transaction, and this authorization 
was a good authorization under the pro¬ 
visions of S. 68, Act 6 of 1882. In his 
reply to the defendant of 25th July 1901 
(Ex. 97) he rightly pointed out that it 
was necessary to execute a new deed ta 
give effect to the arrangement. But it 
was, of course, the business of the Bank 
to prepare the draft as it had done with 
regard to the original deed. The latter 
portion of the letter requesting informa¬ 
tion as to the profits of the village* 
was clearly inserted to place obstacles 
in the way of execution of a new deed- 
The directors had never asked that such 
inquiries should be made, and no useful 
purpose could be served by making them- 
The defendant had mortgaged by the ori¬ 
ginal deed the whole of the taluka pro¬ 
perty, and had no landed property left* 
except a little property of trifling value 
in the Gorakhpur and Azamgarh Dis¬ 
tricts (o. p. 71 and 73). 

If the income of his property had been 
considered sufficient to pay interest at a 
higher rate under the original deed, ifr 
is difficult to see the necessity of oheok- 
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mg that inoome when it was proposed to 
rednoo the rate of interest in the sub¬ 
sequent deed. In no ciroumstances was 
it necessary to make such an inquiry. 
A very short oaloulation would show 
that if Rs. 3,20,000 were lent on a deed 
at 8 per cent to be repaid in fifteen in¬ 
stalments, Rs. 25,600 would he due for the 
first year as interest and Rs. 21,333-5-4 
would be due as an instalment, the total 
amount being Rs. 46,933-5-4. The de¬ 
fendant had stated his total inoome in 
Ex. 2 to have been Rs. 50,000 in 1894, 
and, as the Directors had already agreed 
to the terms of the new deed for 
Rs. 3,20,000 repayable in fifteen instal¬ 
ments, it was clear that the defendant 
could not pay the amount of instalments 
and the amount of interest and leave for 
himself more than a bare pittance to live 
on. Those are the facts, and Rai Ram 
Saran Das Bahadur was in a position to 
know them. The Bank was not likely 
to get its instalments paid regularly. If 
the instalments were allowed to go, the 
amount of interest payable under the 
new deed could be paid regularly if the 
defendant wished to pay it. 

The plaintiff Bank did not want its 
money back. It could have got its money 
back by letting the defendant execute 
a deed in favour of the Allahabad Bank, 
and the question whether interest would 
or would not be regularly repaid de¬ 
pended not so much on’the amount of 
the defendant’s income as on the deter¬ 
mination of the defendant to keep his 
obligations. It is tolerably clear that 
the Bank did not want its money back 
and that it wanted interest to accumu¬ 
late. The best way of getting interest 
to accumulate was to keep the defendant 
to the terms of the old deed, and it was 
very easy to arrange that he should be 
kept to the terms of the old deed. Any¬ 
one, who new his character, would know 
that a request to give further informa¬ 
tion would be resented. He might or 
might not give the information. If he 
were requested to make arrangements for 
drafting the deed himself in all probabi¬ 
lity he would never take the trouble to 
do so. So the onus of drafting .the deed 
was thrown upon the defendant and he 
was asked to give additional informa¬ 
tion. He did neither, and the arrange¬ 
ment fell through. All this will have 
a very distinct bearing when the 
question of compensation ha3 to be con¬ 


sidered. We next come to the arrange¬ 
ment proposed with the Delhi and 
London Bank. Rai Ram Saran Das 
Bahadur may be exonerated here on the 
charge of ever having promised anything 
definite. Rai Gokul Chand Bahadur ap¬ 
pears as the defendant’s adviser. Tie 
was not authorized by the other Direc¬ 
tors to represent the Bank. There is 
nothing to show that Rai Gokul Chand 
Bahadur, although he gave advice, ever 
promised anything definite. The defen¬ 
dant went to him for his opinion and 
also to see whether he could not get 
better terms out of the plaintiff Bank 
than the half promise of the Delhi and 
London Bank. This letter may have 
been obtained on a misconception}a3 to the 
defendant’s income. Rai Gokul Chand 
Bahadur apparently encouraged the de¬ 
fendant to approach the plaintiff Bank 
and offered to represent his case. But 
he does not appear to have pledged the 
plaintiff Bank in any way to accept the 
terms of the draft prepared by the Delhi 
and Loudon Bank. His letter cf 9th De¬ 
cember 1902 (Ex. A-21) shows that h9 
told the defendant to see the Manager 
and settle other details. If he had 
pledged the Bank to an unqualified ac¬ 
ceptance there would have been no ether 
details to settle There is nothing to 
show that Rai Gokul Chand Bahadur 
and Rai Ram Saran Das Bahadur repre¬ 
sented themselves as plenipotentiaries. 
They evidently told the defendant that 
the Bank would probably agree that in¬ 
terest would run at 7 per cent. But noth¬ 
ing further appears to have been settled. 
They could not have agreed to a deed on 
exactly the same terms as the draft from 
the Delhi and London Bank, for that 
draft did not set up anything definitely. 

One strong point in favour of this 
finding is that the letter sent by the de¬ 
fendant cn 11th December 1902 (Ex. 158) 
contains no reference to an agreement 
made by Rai Ram Saran Das Bahadur 
and Rai Gokul Chand Bahadur to give 
the defendant as good or better terms as 
the Delhi and London Bank had offered. 
The learned Counsel for the appellant 
suggests that the defendant was deceived 
by Rai Ram Saran Da3 Bahadur and Rai 
Gokul Chand Bahadur and wrote the 
letter at their instigation. But the de¬ 
fendant never says this. At o. p. 68 he 
says that Rai 'Ram Saran Das Bahadur 
asked for an application At o. p. 102 
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ha say3 that ha thought that formal 
assent had been given by Rai Gokul Ghand 
Bahadur. He admits at o. p. 105 that 
Rai Ram Saran Das Bahadur and Rai 
Gokul Chand Bahadur said that they 
would consult their colleagues and did 
not pledge the plaintiff Bank into accept¬ 
ing his terms, and at o. p. 106 he says 
"that he does not undertand what other 
details there were left to settle. It is 
true that when he asserted in Ex. 161 
that these two gentlemen had sanctioned 
the arrangement and that the Bank’s 
sanction would be subsequently sent to 
him Rai Ram Saran Das Bahadur avoided 
answering this allegation in his reply 
(Ex. 162), and when the accusation was 
repeated in Ex. 163 again refused to 
answer it, and only answered it when it 
was repeated again in Ex. 165 when he 
made a statement in contradiction in 
Ex. 166. But the explanation would 
appear to be that the defendant never 
received a real assurance. If he had 
received such an assurance he would have 
mentioned it ordinarily in his letter of 
11th December 1902. No doubt he re¬ 
ceived a partial and modified assurance, 
which did not bind the plaintiff Bank, 
and was trying in his subsequent letters 
to get an admission from Rai Ram Saran 
Das Bahadur that an unqualified assu¬ 
rance had been given him. Rai Ram 
Saran Da3 Bahadur undoubtedly tried to 
avoid making an admisssion that any as¬ 
surance had been given, but his shuffling 
on this point does not show that an un¬ 
qualified assurance was given. 

The conduct of Rai Ram Saran Das 
Bahadur in the subsequent correspond¬ 
ence shows that he was again playing 
with the defendant, and endeavouring to 
wear him out until he dropped the nego¬ 
tiations out of fatigue. He was work- 
iug on his knowledge of the defendant's 
■character, and Rai Gokul Chand Bahadur 
a3 shown in his letter of 15th January 
1903 (Ex. A-22) had also a similar in¬ 
tention. There is no evidence that any 
other Director knew anything about it. 
The conduct of Rai Ram Saran Das 
Bahadur in subsequent letters was disin¬ 
genuous. In all the transactions he had 
carefully avoided giving anything like a 
definite assurance and he pledged neither 
the plaintiff Bank nor himself to any¬ 
thing of value. He was palpably keep¬ 
ing the defendant imbued with hope 
and working on his hope and on the 
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defendant’s inherent incapacity ever to 
complete anything, in order to prevent 
the defendant entering into transactions 
with another Bank. He kept back from 
bim the resolution of the plaintiff Bank. 
He did nothing towards having that 
resolution carried out. The plaintiff 
Bank is bound to this extent in the mat¬ 
ter. It had the opportunity of saying to 
the defendant that it would do nothing 
for him, that it would refuse to give him 
any better terms and that if he got the 
money elsewhere and paid off the debt, 
it would be pleased with the result. But 
the Directors clearly did not want to be 
paid off. They wanted to let the money 
lie, and to let it accumulate until the 
principal and interest due approaohed 
the value of the security, and then to 
sell the mortgaged property, leaving 
the defendant to depend on the little 
property that he has in Gorakpur and 
Azamgarh. The Bank was nob responsi¬ 
ble for every act of Rai Ram Saran Das 
Bahadur, bub it was responsible for a 
deliberate refusal to part with the defen¬ 
dant as a client and it has no claim for 
consideration on the plea that the Bank 
had been kept out of its money for a 
considerable number of years. 

We leave for the moment decision as 
to the amount of compensation to which 
the plaintiff can reasonably be entitled 
for breach of the penal clauses. 

The learned Subordinate Judge deci¬ 
ded that the parties could not be put on 
the same terms as the terms proposed 
either by th9 Allahabad Bank or the 
Delhi and London Bank, because in both 
cases a novation of the contract was 
suggested by the defendant to the plain¬ 
tiff— 

(a) firstly, on the terms proposed by 
the Allahabad Bank, and 

(b) secondly, on the terms proposed by 
the Delhi and London Bank. 

Such a novation, according to his view, 
could only be effected by execution of 
an agreement in writing, and no such 
agreement was executed. The defen¬ 
dant’s remedy, if any, was according to 
the learned Subordinate Judge to sue for 
specific performance of the agreement to 
modify, and such remedy had become 
barred by limitation some time previous 
to the institution of the present suit. In 
the case of the transactions of July 1901 
it is clear that the Direotors agreed (but 
with a qualification) to accept the terms 
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proposed in defendant’s letter of 23rd 
July 1901, 

“ I, therefore, requost you to have a fresh 
deed executed by me in respect of the money 
due to the Bank bearing interest at 8 per cent 
per annum fixing the period of re-payment at 15 
years, half-yearly interest to be payable ou 80th 
of June and 81st of December; but if the same 
be not paid on the duo dates then the same will 
also oarry interost at 8 per cent per annum." 

And a qualified assent was conveyed 
to the defendant in the letter of the 25th 
July 1901: 

14 Your proposal regarding interest has been 
accepted and it will be given effect to from the 
date of the execution and completion of the 
deed." 

The arrangement fell through simply 
because a deed was not executed. It was, 
as found by the learned Subordinate 
Judge, the duty of the plaintiff to pre¬ 
pare a draft of the deed, and the plain¬ 
tiff failed to do this without justification. 
But there can be no doubt a9 to the fact 
that a novation or modification of the 
existing contract was not effected by the 
two letters in question. 

We do not consider that the provi¬ 
sions of S. 92 (4), Act I of 1872, have 
application in this connection. The 
defendant has not proposed to prove an 
oral agreement. His proof is contained 
in the proceedings of the Directors (Ex. 
A-32) of24th-25th July 1901 and the two 
letters which have already been quoted. 
But reading all three together, no 
legal novation or modification is created. 
The proposal is accepted in a qualified 
manner, and the Bank’s reply implies 
that the amount due is to be calculated 
on the terms of the present deed up to 
the execution of a fresh deed. Thus as 
no fresh deed was executed, it is impos¬ 
sible to state even the amount due on 
which new calculations of interest could 
be based. The non execution of a subse¬ 
quent deed was attributable to the 
deliberate abstention from action of Rai 
Ram Baran Das Bahadur, but the defen¬ 
dant (as Rai Ram Saran Das Bahadur 
no doubt expected he would do) was too lax 
to takehis proper remedy. He could have 
insisted within the period of limitation 
allowed that the Bank should carry out its 
obligation, but he did not do so, and he 
is debarred by the law of limitation 
from doing so now. The position of the 
respondent is even stronger with regard 
to the events of 1902-1903. The pro¬ 
posal here is contained in Ex. 158, dated 
11th December 1902, and there was no 
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acceptance of that proposal by the Bank. 
We are not satisfied that there was an 
acceptance of that proposal by Rai Ram 
Saran Das Bahadur or Rai Gokul Gbaud 
Bahadur. The Bank agreed in its resolu¬ 
tion not to lend money on the terms on 
which the Delhi and London Bank had 
proposed to lend it, but on diflerent 
terms (Ex. A-31, dated 7th February 
1903), and the qualified acceptance (Ex. 
160, dated 9bh February 1903) in addition 
to containing a palpable clerical error 
(7 per cent, per mensem being written) 
refers to conditions stated at an interview 
which we are satisfied fell short of the> 
acceptance of the Delhi and London 
Bank. The learned Subordinate Judge 
did not, however, consider the question 
from the two points of view which were 
put before him in argument. The first is 
whether the Bank agreed to a remission 
of the rate of interest which could be en¬ 
forced by way of a qualification of the 
terms of the deed in suit, and the eecond 
is whether the Bank is equitably es¬ 
topped by itsconduct ortheconduct of its 
authorized representatives from asserting 
a right to more than could be obtained 
under the terms of the draft deed of the 
Allahabad Bank or the draft deed c? the 
Delhi and London Bank. 

With regard to the first point there- 
was no suggestion oa the part of either 
side as to remission of arrears. We con¬ 
sider that there wa6 no unqualified agree¬ 
ment on the part of the plaintiff Bank to 
reduce the rate of interest in the future. 
Such an agreement unless unqualified 
cannot be considered in this connection. 
With regard to the second point we find 
that on the widest extension of the 
principle of estoppel, without confining 
the rule to the rule laid down in S. 115„ 
Act 1 of 1872 [Ganges Manufacturing 
Company v. Sourujmull (15)], and apply¬ 
ing the principle laid down in Sarat 
Chunder Dey v. Gopal Chunder Laha. 
(16), the defendant is not at liberty to 
invoke that doctrine in his aid, unless he 
can show that he broke off negotiations 
with the Allahabad Bank and the Delhi 
and London Bank because the plaintiff 
Bank or their authorized agents induced 
him to do so by offering him the same- 
terms aB or better terms than were of¬ 
fered by those Banks. It is to be noted 
that he is not proved ever to have broken 

15. 11880) 5 C-il 669. 

16. (1893) 20 Cal 296=13 I A 263 (P C). 
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o{l' negotiations with the Allahabad Back 
and that within less than a year from the 
aate that he received the last proved 
communication of the Allahabad Back 
(which he is not proved to have an¬ 
swered) he had opened negotiations with 
the Delhi and London Back. We find that 
he definitely broke off negotiations with 
the Delhi and London Bank on 13th 
December 1902, when he had received no 
assurance from the plaintiff Bank, and 
that he was partly actuated in so doing 
by reluctance to pay Rs. 14,000 as an 
unauthorized commission. He had received 
no assurance from the plaintiff Bank, 
Rai Ram Saran Das Bahadur, or Rai 
Gokul Chand Bahadnr, that the plaintiff 
Bank would give him as good or better 
terms. On this finding we are unable to 
modify the conditions under colour of the 
doctrine of equitable estoppel. This dis¬ 
poses of the points taken in the 14th, 
15th,16th, 17th, 18th, 19th, 20th, and 
21 st grounds of appeal. 

We now come to the first, second, third 
fourth, fifth, sixth and sevanth grounds 
of appeal. The appellant urges that the 
whole suit is barred by limitation. 
According to our construction of the 
deed the right to sue could originate on 
one of the contingencies stated in Ols. 5, 6, 
107, and 14. The contin gencies provid¬ 
ed for in Cls. 5, 6 and 10 did not arise. 
We now examine the meaning of contin¬ 
gencies provided for in Cls. 7 and 14. 
Badly worded as these clauses are, the 
meaning is fairly clear. No right to sue 
accrues under the provisions of Cl. 14 
unless a right to sue accrues under the 
provisions of Cl. 7. Cl. 7 provides 
on the face of it that the plantiff 
cannot buq unless (l) the entire demand 
for two instalments for two consecutive 
years and interest for the principal 
on two consecutive years remains 
unpaid and (2) nothing is paid for two 
consecutive years on account of principal 
or interest. The second clause is nob 
included in the first for if (unlikely as it 
might be) the defendant had paid Rupees 
1,30,000 in the first year, Rs. 85,000 of 
which was to go to payment of instal¬ 
ments and Rs. 45,000 to advance pay¬ 
ments of interest, and paid nothing for 
the next five years, no right to sue 
would have accrued. On the other hand 
Cl- 1 is nob included in the second, 
learned Subordinate Judge consi- 
ea that acceptance of the plea of the 
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plaintiff on this point involved an absur¬ 
dity. He noted that if no suit could be 
brought unless a breach of Cl. 2 
could be 9hown, the money could not be 
called in for 15 years if the defendant 
paid one pie every alternate year. We 
agree that, if the clauses are read as 
independent, this will be the result, but 
we do not find any reason to suppose 
that it was nob the deliberate intention 
of the parties that this should be so. As 
we have shown in a previous part of this 
judgment, Cl. 7 was the subject of con¬ 
siderable controversy. The plaintiff Bank 
wished to insert only Cl. (l); the defen¬ 
dant wished to insert only Cl. (2). Finally 
they compromised by inserting both. 
The defendant’s object in obtaining the 
insertion of Cl. (2) was evidently to 
give himself undisturbed possession of 
the mortgaged property for fifteen years. 
The plaintiff Back’s acquiescence may 
well have been due to the fact which has 
been made abundantly clear by the Bank’s 
whole conduct that as it eventually 
wanted to let the debt accumulate and 
not to sue soon, it was immaterial if the 
right to sue could be stopped by the 
defendant at will for 15 years. The 
Directors did not arrive at this conclu¬ 
sion at first, but palpably did so at the 
end. We therefore decide that the right 
to sue would not accrue apart from con¬ 
ditions laid down in Cls. 5, 6 and 10, 
unless nothing was paid on aooount of 
principal or interest for two years. The 
last payment was made on 24th October 
1902, So the right to sue accrued on 
24fch October 1904. The suit is thus well 
within time. 

We need not discuss at length the 
other objections as to limitation. The 
learned Subordinate Judge, while finding 
that the right to sue accrued on 30fch June 
1896, held that the suit was within time 
under the provisions of S. 20, Act 9 of 
1908, owing to proved payments towards 
interest. The learned Counsel for the 
appellant, while not contesting that such 
payments had been made towards inter¬ 
est, objected that under O. 7, R. 6, Act 5 
of 1903, no exemption had been claimed 
in the plaint. To this the plaintiff Bank 
replied that it had not instituted the 
suit after the expiration of the period 
prescribed by the law of limitation, and 
that if it had, it did not claim exemption 
(which it urged only referred to legal 
disabilities under S. 6, Act 9 of 1908), 
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but rather invited the Court to apply 
the law. The question has become aoa- 
demio in view of the fact that we find 
that the right to sue aocrued on 24th 
■October 1904, and further inasmuch as 
the plaintiff Bank has before us applied 
to amend its plaint in order to get over 
any possible difficulty. The learned 
'Counsel for the plaintiff Bank, while 
applying to amend the plaint, did not 
admit that there was necessity for 
amendment. He made the application 
ex maxima oautela. We do not consider 
that there was any necessity to amend 
the plaint, but we have allowed the 
application for the same reason a3 that 
which caused the learned Counsel to 
present it. We make no order as to costs 
on the amendment, as the amendment is 
purely of a formal nature. By allowing 
the amendment, the defendant has not 
been prejudiced in any way nor have his 
costs been increased. 

The next point taken by the appellant 
is that if this Court holds that any 
clause is penal, it cannot allow compensa¬ 
tion for breach of such clause as a por¬ 
tion of the mortgage-money, or as in¬ 
cluded in the contract, that it can only 
allow such compensation as damages for 
breach of a registered contract for a 
period of six years from the date of suit 
and cannot charge their recovery to the 
mortgaged property. The learned Coun¬ 
sel argued that the Court could either 
enforce or not enforce the contract as it 
stands. It could not enforce an altered 
contract. He continued that a p3nal clause 
had no effect and that when that penal 
olau3e is cut out, the contract i3 abso¬ 
lutely altered, and cannot be enforced 
though damages can be given for breach 
of its terms. He quoted in support 
of his argument the decisions in 
Gudri Koer v. Bhubaneswari Goomer 
Singh (17), Moti Singh v. Ramohari 
Singh (18) and Mathura Das v. Raja 
Narindar Bahadur (19), but all these 
decisions refer to damages arising out¬ 
side the provisions of the contract of 
mortgage. 

The learned Counsel for the respon¬ 
dent replied that at the worst a Court can 
sever the illegal from the legal part of a 
'Contract, and that the good oan be re¬ 
gained and the bad can be rejected, but 

17. (1892) 19 Oal 19~ 

18. (1897) 2L Cal 699=1 OWN 487. 
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that there was no occasion to sever the 
penal clauses from the rest. The law, 
according to his argument, does not in¬ 
validate a penal clause. It enforces the 
clause, but leaves the penalty to the 
discretion of the Court. Further he 
argued that anything awarded under the 
terms of the deed could be charged against 
the hypothecated property. We con¬ 
sider that the amount awarded as rea¬ 
sonable compensation for broach of penal 
clauses in a mortgage-deed must be con¬ 
sidered for the purposes of limitation as 
a portion of the mortgaged money. We 
accept the argument that a penal clause 
is not invalidated by S. 74, Act 9 of 
1872. The clause remains effective, but 
the amount awarded as compensation for 
its breach is left to the discretion of the 
Court up to the maximum fixed by th9 
clause. The amount awarded can be 
charged against the hypothecated pro¬ 
perty. Their Lordships of the Privy 
Council in the decision previously quoted 
as Sunder Koer v. Rai Sham Krishen (4) 
upheld a decree sanctioning the award of 
compensation for breach of a penal clause 
in a mortgage-deed from a d *te as far 
back as 15th June 1891 up till 17th 
September 1901. As the decree of the 
Court of original hearing was passed on 
31st MAy 1900, it appears that the com¬ 
pensation (which was awarded in the 
form of compound interest) was for more 
than six years. Thi3 compensation was 
charged on the mortgaged property. 
Further we find that in Baid Nath v. 
Shamanand Das (20) compensation for 
breach of a penal clause was awarded for 
eleven years and eleven months and de¬ 
clared a charge on the mortgaged pro¬ 
perty. We therefore decide all the points 
taken in the first seven grounds of ap¬ 
peal against the appellant. We have 
now to determine the amount of com¬ 
pensation that should be awarded to the 
plaintiff Bank for breach of the penal 
clauses. While we do not consider that 
the defendant’s conduct in the proceed¬ 
ings entitles him to any particular sym¬ 
pathy, we are of opinion that the con¬ 
duct of the plaintiff Bank leaves much 
to be desired. It did not deceive the de¬ 
fendant. There was neither fraud .nor 
misrepresentation present in its dealings 
with him, but it undoubtedly exploited 
his weaknesses. It knew that he was 
vacillating, unmethodical, and unbusi- 
"20, (1896) 22 Cal 143, 
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ness-like, and deliberately took advan¬ 
tage of his failings to keep him as a de¬ 
btor, while interest accumulated progres¬ 
sively, It intentionally refrained from 
recovering in 1901. The Bank had an 
opportunity to ensure a speedy recovery 
in 1903. It refused to take it. The 
right to sue accrued on our finding in 
1904. The suit was not instituted till 
1911, when after payment of Ra, 86,020 
the original amount of Rs. 2,35,000 had 
increased to Rs. 9,25,935-14-3, and had 
approximated on the Manager’s estimate 
to the value of the defendant’s property 
(vide Ex. A-35, dated 24th July 1901). 
The plaintiff Bank cannot be held ab¬ 
solved from complicity in the facts of 
their Manager and while we have no 
wish to make the share-holders suffer for 
acts for which they are not directly res¬ 
ponsible, we cannot lose sight of the fact 
that the plaintiff Bank deliberately laid 
itself out to leave the defendant with 
barely an acre of land as a result of their 
seventeen years’ connexion with him. 

After careful consideration we have 
come to the conclusion that a reasona¬ 
ble compensation in all the circumstances 
will be to raise the 8 per cent, simple 
interest, which the non-penal clauses of 
the deed provide, to 8 per cent, com¬ 
pound interest with six-monthly rests 
crediting all repayments first to interest 
due, and then to principal. We now come 
to the final point for decision. The 
learned Subordinate Judge fixed 30th 
April 1913 as the date for payment under 
the decree, and he allowed interest accor¬ 
ding to the rate which he considered due 
from the date of institution till the date 
fixed for payment. From that period on¬ 
wards till realization he allowed simple 
interest on the total amount (including 
costs) at 6 per cent, per annum. In the 
24tb ground of appeal the appellant urges 
that no interest or only interest at 
a nominal rateshould have been awarded 
from the date fixed for payment to the 
date of realization. The plaintiff-res¬ 
pondent has filed cross-objections to the 
effect that interest should be allowed at 
12 per cent, per annum from the date 
fixed for payment up to realization, in 
view of the fact that the deed contains 
provisions for the payment of the post 
diem interest at that rate. We do not 
consider that we are in any way bound 
to fix the rate of interest from the date 
fixed for payment up till the date of 
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realization according to the provisions 
of the deed. Their Lordships of the 
Privy Council have decided in Sunder 
Koer v. Bai Sham Erishen (4)—a deci¬ 
sion to which reference has been made- 
in more than one place in this judgment 
that the scheme and intention of the- 
Transfer of Property Act was that a. 
general account should be taken once for 
all, and an aggregate amount be stated' 
in the decree for principal, interest, and' 
costs due on a fixed day, and that after 
the expiration of that day, if the pro- 
perty should not be redeemed, the matter 
should pass from the domain of contract 
to that of judgment, and the rights ofr 
the mortgagee should thenceforth de¬ 
pend, not on the contents of his bond, 
but on the directions in the decree. Al¬ 
though the law has been amended since 
this decision has been passed, and the 
provisions of Act 4 of 1882, to which it 
refers, have now become embodied in the 
provisions of O. 34, Act 5 of 1908, there 
has been no alteration in the amended- 
law which renders the decision of their 
Lordships any less authoritative, end we 
do not consider that it is possible for 
parties to contract themselves out of the* 
provisions of the law in such a manner 
as to deprive the Courts of their discre¬ 
tion to fix the rate of interest awarded 
from the date fixed for payment to the 
date of realization. Our finding to this- 
effect is supported by a decision of the- 
Calcutta High Court, Managi Singh v. 
Saheb Bam Singh (2). Thus we find 
against the contention taken by the res¬ 
pondent Bank in its cross-objections. 
We are not compelled to follow the pro¬ 
visions of the deed with regard to the 
rate of interest to be allowed from the 
date fixed for payment until the date 
fixed for realization, and on the merits 
we see no reason to accept that rate of 
interest as the rate that should be awar¬ 
ded. But we are not in complete ac¬ 
cord with the contention raised by the 
learned Counsel for the appellant on this 
point. It would be unfair, we consider, 
to deprive the plaintiff Bank of all in¬ 
terest upon their money from 1st May 
1913 to the date of realization. At the 
same time we think that the rate o£ 
future interest should be reduced to A 
per cent. W T e therefore find partly in 
favour of the appellant on the point raised. 
in the appeal and against the responden t 
21. (1909) 3 I C 289. 
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on the poinb raised in the cross-objeo- 
tions and reduce the rate awarded by the 
learned Subordinate Judge to 4 per cent. 
The result is that the appeal succeeds to 
a oertain extent and that the decree will 
be modified as follows: 

The plaintiff will be a awarded the 
principal sum of Rs. 2,35,000 with com¬ 
pound interest at 8 per cent, per annum 
calculable with six-monthly rests up to 
30th April 1913. From this Bum will 
be deducted all repayments made by the 
defendant; such repayments will be cre¬ 
dited first to the interest due and, if at 
the time they be in excess of the interest 
due, then to principal. The plaintiff 
Bank will receive costs of the lower 
Court proportional to its success and 
will pay costs of the lower Court pro¬ 
portional to its failure. Remaining costs 
will be on parties. The cross-objections 
are disallowed with costs. The balance 
due to the plaintiff on account of costs of 
the lower Court shall be added to the 
amount of principal and interest due on 
the deed according to the principles ab¬ 
ove enunoiated, and simple interest at 4 
per cent, per annum shall be awarded 
upon this total amount from 1st May 
1913 till the date of realization. The 
appellant shall pay and receive costs on 
this appeal proportionate to his failure 
and success. The plaintiff Bank will pay 
its own costs and those of the appellant 
on the cross-objections. Remaining costs 
of the appeal and cross-objections shall 
be on parties. The neb balance of costs 
(if any) payable from the appellant on 
this appeal shall be added to the decretal 
amount due on the date that this decree 
is Bigned cent, per annum till date of 
realization. The total amount due under 
the decree shall be recoverable by sale 
of the mortgaged property. ' 

B.v./r.k. Appeal partly allowed . 

A. I. R. 1915 Oudh 57 

Lindsay, J. C. 

Kamta and others —Defendants — Ap¬ 
pellants. 

v. 

Bhagirath and others— Plaintiffs—Res¬ 
pondents. 

First Appeals Nos. 69 and 118 of 1913, 
Deoided on 19th November 1914, from 
decree of Sub-Judge, Fyzabad, D/- 29th 
March 1913. 

(a) Hindu Law—Alienation—Coparcerner— 
Alienation thougli'by managing coparcener it 


not binding on other adult men.be rs without 
conient expressed or implied. 

No alienation by one co-parcener, r-ven if he is 
a managing member of the joint Hindu family, 
will bind the other adult co parceners, unless 
tboir consent to the alienation is either expressed 
or may bo implied from their conduct.,[P 62 G 1] 

(b) Hindu Law—Alienation— Consent — Co¬ 
parcener holding benefit from alienation 
—Conient can be presumed from it. 

And consent to an alienation would necessarily 
be inferred where a co-parcenor with full know- 
lodge of all the facts takes possession of and re¬ 
tains that which has been purchased with the 
proceeds of the property alienated. [P Cl C 2] 

(c) Hindu Law—Alienation by coparcener 
—Objection on ground of absence of benefit 
or necessity can be raised. 

A co-parcener not benefited by a transaction 
entered into by the manager of the joint Hindu 
family can plead that he is not bound by that 
transaction on the ground that be derived' no 
benefit from it and that it has not been entered 
into for any legal necessity. [[P 62 C"l} 

Basdev Lai —for Appellants. 

Gokaran Nath Misra and E. Manuel — 
for Respondents. 

Judgment. — These two appeals 
arise out of two suits which were tried 
in the Court of the Subordinate Judge of 
Fyzabad. The suits were consolidated 
and were disposad of by one judgmenb. 
First Civil Appeal No. 69 of 1913 relates 
to a claim for the recovery of Rs. 6,000 
on the basis of a mortgage executed on 
9th June 1900 by which an area 
of 111 bigaas made up of certain plots 
situated in the village Patna Mubarak- 
pur was mortgaged to the plaintiff. Ap¬ 
peal No. 118 of 1913 has sprung out of a 
suit on another mortgage bearing the 
same date, by which a G pies share in 
the village just mentioned was hypothe¬ 
cated by way of 83curity. The amount 
of the claim in this second suit was 
Rs. 1,100. In order to understand the 
mattersin dispute between the parties, it 
is necessary in the first place to set out 
the following pedigree: 

C See pages 60) 

The first transaction to be noticed in 
connection with these suits is one of the 
19th February 1900, a transaction by 
way of sale in which an 8-annas share of 
Patna Mubarakpur was purchased from 
one Bhola Singh by five persons Kashi. 
Sital Ram Charan, Ramapat and GopaL 
Dat. We are not concerned in these 
cases with Kashi or Sital, who belong to 
a different family. Ram Charan, whoBe 
name has just been mentioned, is defen¬ 
dant 1 in the suit brought for the re¬ 
covery of Rs. 6,000. Ramapat, another 
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1919 


Ram Satan 


l 

Gopal Dat, 


I 

Ram Gharib, 
i 


Ramapat, 
defendant 7. 


I 


DEBI DAYAL 
» 

I 


I 

Ram Charan 
defendant 

1. 


Jagan Nath,defendant 4= Kamta, defendant 6. 
Tvlt. Maharaja, defendant 8. 

Eishnath, (deceased)= 

Mt. Rajwanta, defendant 9. 


I 


Kunj Behari 

I 


I 


Bhagwan Dat, Ram Jas, Ram Sahai, 
defendant (deceased) (deceased) 
2. 


Murli, Chandrabhal, 
defendant 3. defendant 10 


Ram Nath, defendant 5, 


of the purchasers, is defendant 7 in the 
same suit and Gopal Dat, the remaining 
purchaser, is now represented by the 
defendants Jagan Nath, defendant 4, Ram 
Nath, defendant 5, Kamta, defendant 6. 
It will be noticed from the pedigree 
just given that Ram Charan belongs to 
one branch of the family, namely the 
branch descended through Kunj Behari 
while Ramapat and Gopal Dat belong to 
the other branch of the family being 
descended through Ram Saran. Both 
Ram Saran and Kunj Behari were, as the 
pedigree shows, the sons of Debi Dayal, 
who is the common ancestor cf the de¬ 
fendants. The price agreed upon for the 
property purchased from Bhola Singh 
wa 3 Rs. 7,200; Rs. 1,200 in cash was paid 
to the vendor the rest was left with the 
purchasers to pay off prior mortgages on 
the property. It is further to be noticed 
that according to the terms of the sale- 
deed the purchasers purchased in sepa¬ 
rate ehares. Out of the 8.annas, 1-anna 
8 pies i3 recorded as having been pur¬ 
chased by Ram Charan, while Gopal Dat 
and Ramapat each became purchasers of 
a 10-pies share. We come now to the 
tiwo mortgages upon which the two suits 
now under •: consideration were brought. 
The first of these dated 9th June 1910 
was executed in favour of Bhagirath to 
secure a loan of Rs. 2,000. The execu¬ 
tants of this deed were Ram Charan, 
defendant 1, Bhagwan Dat, defendant 2, 
Ram Jas, the father of Murli, defendant 
3, Jagan Nath, defendant 4, and Ram 
Nath, defendant 5. The second deed of 
mortgage executed on the same date and 
in favour of the same mortgagee was for 
Rs. 500, The executants of this deed 
were Jagan Nath, defendant 4, and 
Ram Nath defendant 5, It is not 


disputed now in appeal that these 
two deeds were actually executed as 
alleged by the plaintiff. The plain¬ 
tiff’s case wa9 that these two sums of 
money aggregating Rs. 2,500 had been 
borrowed in order to pay off a portion of 
the mortgage-money, which the pur¬ 
chasers under the deed of 19th February 
1900 had to pay to the prior incumbran¬ 
cers. The total amount owing to these 
previous incumbrances on the whole 
8-annas share which was purchased from 
Bhola Singh came to Rs. 5,883/15/—. 
The 3-annas 4-pies share whioh was 
brought by Ram Charan, Gopal Dat 
and Rampat, was therefore liable to con¬ 
tribute a sum of Rs. 2,451/10/ . The 
plaintiff’s case is that the sum of 
Rs. 2,500 which was borrowed under 
these two mortgage-deeds was borrowed 
for the purpose of paying off the above 
shave of the mortgage-money. The suits 
have therefore been brought against 
these various defendants, the allegation 
being that the money having been 
borrowed for the benefit of the joint 
family consisting of these defendants, 
they are bound by the mortgages in suit. 
So far as these appeals are concerned we 
have to deal only with the cases of three 

of these defendants. 

In appeal No. 69 the three appellants 

are Kamta defendant 6, Rampat defen¬ 
dant 7, and Chandrabhal, a minor, de¬ 
fendant 10. The appallants in the other 
Appeal No. 118 are Rampat and Kamta 
only. All these defendants denied their 
liability under these mortgages. They 
denied that they were members of a 
joint family with other parbieB arrayed 
as defendants, and they denied that they 
were bound by the mortg&gQB inBUifc- 
The lower Court has found that these 
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appellants were liable, and has therefore 
given decrees on the mortgages, the 
resalt of whioh is to makes their shares 
in the items of the mortgaged property 
liable to be sold. It will be convenient 
to deal first with Appeal No. G9, in 
whioh there are three appellants,Kamta, 
Bampat and Chandrabhal. This suit 
relates to the mortgage of 111 bighas of 
Patna Mabarakpur. The plaintiff in 
order to establish the liability of all 
these defendants as members of a joint 
family, produoed both oral and docu¬ 
mentary evidence. The principal oral 
evidenoe in t he case consists of the 
statement of defendant 4. Jagan Nath, 
who was examined as a witness on the 
plaintiffs behalf. According to Jagan 
Nath’3 story at the time these mortgages 
were executed, the descendants of Bam 
Saran and Kunj Behari each constituted 
a joint family although both branches 
of the family ware distinct. 

Jagan Nath deposed that the descen¬ 
dants of Ram Saran including himself 
separated four years after these mort¬ 
gages were executed. He also deposes 
that Kunj Behari’s descendants sepa¬ 
rated amongst themselves at the same 
time. Speaking of his own branch, 
namely, the branch of Bam Saran, he 
went on to say that after the separation 
just mentioned he and Kamta remained 
in union till about a year before the 
suit, while Ram Nath and Ramapat also 
remained in union. Speaking of the 
branch of Kunj Behari, he deposed that 
Ram Sahai, the father of Chandrabhal, 
defendant 10, died four years before the 
suit. His evidence also shows that at 
the time these mortgages were executed 
Chandrabhal’s father, Ram Sahai, was 
alive and was at that time joint with 
his three brothers, Bam Charan, Bhag- 
wan Dat and Ram Jas. He also proved 
that Ram Sahai must have been of 
adult age at the time these mortgages 
were executed, for he deposes that Ram 
Sahai, who died only four years before 
the suit, was 34 years of age at the time 
of his death. Speaking with regard to 
the money borrowed under these two 
mortgages, Jagan Nath swore that all of 
it was applied to paying off the prior 
incumbrances on the 3-annas 4-pies 
share out of 8-annas whioh was pur¬ 
chased from Bhola Singh. He affirmed 
that neither Kamta nor Rampat provid- 
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ed any of the money for redemption out 
of their own pocket. 

He went on to say that after redemp¬ 
tion had been effeoted, Kamta got pos¬ 
session of his share of the property 
purchased from Bhola Singb. Ramapat, 
too, he says, got his share, whioh he 
afterwards sold to one Ishuri. Kamta 
became the owner of this latter share 
by means of a suit for pre-emption. 
Speaking of the constitution of the 
family at the time these mortgages were 
executed, Jagan Nath swore that he and 
Kamta were heads of the family des¬ 
cended from Ram Saran, while Ram 
Charan was the managing member of 
the family descended from Kunj Behari. 
From what has boen stated above, it will 
become apparent that neither Kamta 
nor Rampat were parties to either of the 
mortgages in suit. 

According to Jagan Nath’s deposi¬ 
tion Kamta was absent at a marriage 
at the time when the bonds were execu¬ 
ted. He says that Kamta authorised 
him to execute the mortgage. This, as 
I have already mentioned, is the princi¬ 
pal oral evidence adduced by the plain¬ 
tiff. As for the documentary evidence, 
the plaintiff relied principally upon two 
applications which were made under 
S. 83, T. P. Act. Certified copies of these 
applications together with copies of the 
tenders made in connection with them 
and also copies of the orders passed by 
the Court in relation to them were placed 
upon the record. These tenders show 
that on 13th of June 1900. that is to say, 
four days after the execution of these 
mortgages, two applications were filed in 
Court for deposit of mortgage-mon9y due 
on the 8-annas share purchased from 
Bhola Singh. The persons who are con¬ 
cerned in these applications were Ram 
Charan, defendant 1, Ramapat, defen¬ 
dant 7, Jagan Nath, defendant 4, Kamta, 
defendant 6. and Ram Nath, defendant 
5; Sital and Kashi Nath the other per¬ 
sons concerned in the purchase of Bhola 
Singh’s share, were also parties. It is 
proved, therefore, that although Rama- 
pat and Kamta were neither of them par¬ 
ties to the mortgages executed on 9th of . 
June 1900, they nevertheless joined in 
the applications made on 13th of June 
for deposit of the mortgage-money; and 
the plaintiff has relied upon this fact in 
order to render Ramapat and Kamta 
liable in these mortgage suits. As 
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against this evidence, Kamta put for- 
vvaid hie own statement and also the 
statements of two witnesses by way of 
evidence to prove that he had separated 
from Jagan Nath and the other members 
of the family long before the mortgages 
were made. Kamta in bis own state¬ 
ment says that he never got any share of 
the mortgage-money which was borrowed 
from the plaintiff. He admits that he 
took part in the proceedings relating to 
the deposit of the mortgage-moneys un¬ 
der S. 83, T. P. Act, but his story in this 
connection is that the money he contri¬ 
buted to these deposits was paid out of 
bis own pocket. 

Kamta in cross-examination was con¬ 
fronted with a statement which he had 
made in the Revenue Court in the year 
1912 to the effect that at that time he 
and Jagan Nath were living in a state of 
union. He prevaricated when he was 
asked to explain the statement so made, 
and there can be no doubt that Kamta’s 
story of separation is altogether untrue. 
He i3 convicted of falsehood by this 
statement of his own which was made so 
recently as 1912, and there can be no 
doubt that Jagan Nath’s story to the ef¬ 
fect that he aDd Kamta were joint at the 
time these mortgages were executed and 
remained so up till about a year before 
the suits were brought is in fact true. 
Kamta also tried to prove his separation 
by putting forward certain deeds pur- 
porting to show that he had been lend¬ 
ing money in his own name but, as the 
Subordinate Judge remarks, the fact that 
Kamta entered into separate mortgage 
dealings on his own account is not neces¬ 
sarily inconsistent with the allegation 
that he was a member of a joint family. 
The two witnesses Nibar and Muneshar 
Pande whom Kamta produced to support 
the story of separation were discredited 
by the Court below, and I think rightly. 
Muneshar Pande deposed that at the 
time when Kamta separated from his 
brothers a written instrument of parti¬ 
tion was drawn up. This document has 
not been produced in Court. Altogether 
the evidence of these two witnesses is of 
. an extremely vague description. They 
seem to be partisans of Kamta and are 
ready to swear to anything in his inter¬ 
est. So far as Kamta is concerned, I 
think the true state of his relations with 
the other members of the family is to be 
found >»* the statement mad#* on oath by 


the defendant Jagan Nath. -And the 
matter seems to me to be conclusively 
established by the part which Kamta is 
proved to have taken in connection with 
the deposits of mortgage-money which 
were made in Court on 13th of June 
1900. It is impossible to come to any other 
conclusion than that the sum of Rs. 2,500 
which was borrowed on the mortgages 
executed on 9th of June 1900, was bor¬ 
rowed to pay off the share of the prior 
incumbrances, which was due on the 
portion of the property which came to 
Ram Charan, Gopal Dat and Ramapat. 
I have menaioned already that these per¬ 
sons’ share of the moneys due under the 
previous incumbrances came to Rs. 2,450 
odd. Jagan Nath’s story, therefore, 
must be accepted that the whole of the 
money borrowed under these mortgages 
was devoted to the purchase of the 3-an- 
nas-l pi68 share out of the 8-annas share 
bought from Bhola Singh. 

The case of Ramapat stands much 
on the same footing. He produced two 
witnesses to prove separation between 
himself and the other members some 
eighteen years before suit. The wit¬ 
nesses contradicted each other. They 
were unable to say how the fields were 
divided and altogether reading their 
statements, it would be quite impossible 
to hold that they ever really witnessed 
any division of property between Rama- 
pat and his co-sharers. Ramapat him¬ 
self did not venture into the witness- 
box to explain how, if he were not inter¬ 
ested in the mortgages, which were 
executed on the 9th of June, he came to 
be a party to the deposits of the mort¬ 
gage-money which were made in Court 
four days afterwards. So far therefore 
as the cases of Kamta and Ramapat are 
concerned they are perfectly clear. I 
have no doubt whatever that they are 
bound by the mortgages in suit,although 
they were not parties to them. 

It is proved that at the time the mort¬ 
gages were executed, Kamta and Rama¬ 
pat were members of a joint family with 
Jagan Nath and Ram Nath who were 
executants of both the deeds in suit. 
Jagan Nath was one of the managing 
members of this branch of the family, 
and as it is proved that Kamta took a 
part in depositing the money several 
days after the execution of the mort¬ 
gages, it must be taken that as a co¬ 
sharer he consented to the alienation* 
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The same is the oase with Ramapat, and 
it only remains to ba added that Jagan 
Nabh has deposed bhab both Kamta and 
Bamapab obtained their shares of the 
property purohased from Bhola Singh. 
In these oiroamstanoes neither Kamba 
nor Bamapab oan possibly be heard to 
that they are nob liable under the 
mortgages executed on the 9bh of June 
1900. These defendants are the only 
appellants in Appeal No. 118 of 1913 
and for the reasons given, that appeal 
fails in toto and is dismissed with costs. 
So far too as they are interested in Ap¬ 
peal No. 69 of 1913 their appeal must 
fail. There remains for consideration 
the case of Chandrabhal, who is one of 
the appellants in Appeal No. 69 of 1913. 
Chandrabhal was no party to the suit out 
of which Appeal No. 118 has arisen. 

The case of Chandrabhal in connexion 
with this mortgage of 111 bighas, which 
is being considered in Appeal No. 69, 
stands on a different footing from that of 
Kamba and Bamapab. I have already 
set out the particulars of the mortgage 
relating to 111 bighas which was execu¬ 
ted by Bam Charan. Bhagwan Dat, Ram 
Jas, Jagan Nabh and Ram Nath. Out of 
these five executants three were brothers 
namely Ram Charan, Bhagwan Dat and 
Ram Jas. There was a fourth brother 
at the time this mortgage wa3 executed 
namely Ram Sahai, who was the father 
of the minor appellant Chandrabhal. 
Ram Sahai clearly was no party to the 
mortgage, nor has it been established as 
against him that he took part in making 
any deposit of the mortgage moneys as 
did Ramapab and Kamta. The only 
ground upon which the liability of 
Chandrabhal has been asserted is that 
Bam Charan, who was one of the execu¬ 
tants of the mortgage, was the managing 
member (aguakar) of that branch of the 
family. For this statement wo have the 
evidence of Jagan Nath, which I have 
accepted and which I see no reason to 
disbelieve. The question is whether it 
being found that Ram Charan was the 
aguakar of the family consisting of him¬ 
self and his three brothers, Chandrabhal, 
who now represents the fourth brother 
Ram Sahai, can be held bound by the act 
of Bam Charan. Jagan Nath's evidence 
proves that at the time this mortgage 
was executed, Bam Sahai must have 
been of adult age. If we take it there¬ 
fore that Bam Charan was the managing 
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member of this property of tho family, 
we have to see what his powers as mana¬ 
ger were in the matter of alionabion of 
co-parcenary property. 

Where the oo-parconers are adults 
the manager of the joint family may sell 
or mortgage the joint family property so 
as to bind the interest of the co-par¬ 
ceners provided that in the oase of adult 
members if the sale or mortgage is made 
with their consent, expressed or implied, 
suoh conseut may be implied from con¬ 
duct at or after the time of the transac¬ 
tion. We have seen in the case of 
Kamta and Ramapat bhab there was 
abundant evidence of their consent by 
conduct, for they both joined in the ten¬ 
der of the mortgage-money, money which 
undoubtedly bad been borrowed for the 
purpose under the mortgage-deeds of the 
9th of June 1900. It was also proved in 
their oase that they had benefited by the 
transaction, for they both came into 
possession of their proportionate shares 
of the property which was purchased 
from Bhola Singh. Is there any such 
evidence in the case of Ram Sahai? I 
have nob been able to find any. If Ram 
Sahai and after him his son, the minor 
appellant Chandrabhal, had got posses¬ 
sion of any portion of this property pur¬ 
chased from Bhola Singh, I should treat 
that as being sufficient proof of their 
consent or ratification, for consent to an 
alienation would necessarily be inferred 
where one of the co-parceners with full 
knowledge of all the facts takes posses¬ 
sion of and retains that which has been 
purchased with the proceeds of the pro¬ 
perty disposed of. There is no such evi¬ 
dence on the record. 

The learned Counsel for the respon¬ 
dents referred me to a Settlement khe- 
wab, a copy of which is Ex. No. 9, in 
order to show that Ram Sahai held the 
property jointly with his brothers. Thi3 
khewat wa3 prepared about the year 
1898 or 1899 and it cannot be accepted 
as any proof that Ram Sahai got any 
share of this property which only passed 
from Bhola Singh in the year 1900. No 
doubt Ram Sahai was joint with his 
brothers in the year 1898 and the par¬ 
ties had at that time a small share in 
this village of Patna Mubarakpur, bub 
there is absolutely nothing to prove that 
Ram Sahai or after him his minor son, 
Chandrabhal, has ever acquired any por¬ 
tion of the property which was pur- 
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chased from Bhola Singh. It is true that 
in para. 6 of his plaint the plaintiff as¬ 
serted that Chandrabhal was in posses¬ 
sion of a portion of this property. This 
however was not admitted in the writ¬ 
ten statement. Chandrabhal’s defence 
was that he had never got any share of 
this property and that he had received 
no benefit whatever from the loan of 
Rs. 2,000, which was borrowed upon one 
of the mortgages executed on the 9th of 
June 1900. This being the case, it ap¬ 
pears to me that the minor Chandrabhal 
was entitled to say to the Court that he 
was not bound by the mortgage in suit, 
from which he derived no benefit what¬ 
ever and which was not executed for 
any legal necessity. In the concluding 
portion of his judgment the Subordinate 
Judge remarks as follows: 

“This is not a case of a mortgage by a co-par¬ 
cener of his undivided interest in the joint 
family so as to require the consent of the other 
members. In the present case certain members 
have incumbered their own shares as well as of 
the others. So the joint ownership of all the 
members is not broken up by any specification of 
shares. Therefore no question of consent comes 
in.” 

I am unable to understand these re¬ 
marks of the learned Judge. The law is, 
as I have stated above that no aliena¬ 
tion by one co-parcener, even if he is a 
managing member of the family, will 
bind the other adult co-parceners unless 
their consent to the alienation is either 
expressed or may be implied from con¬ 
duct. I think therefore that the appel¬ 
lant Chandrabhal is entitled to succeed 
in this Court and I hold accordingly that 
Chandrabhal’s interest in the 111 bighas 
of Patna Mubarakpur, which was mort¬ 
gaged by Ram Charan, Bhagwan Dat, 
Ram Jas, Jagan Nath and Ram Nath on 
the 9th of June, cannot be brought to 
sale in this suit of the plaintiff’s. The 
result is that Appeal No. 69 of 1913 is 
allowed in part and the decree of the 
lower Court which is in question in that 
case is modified, it being declared that 
the interest of the minor Chandrabhal 
in the plots specified in the decree is not 
liable to sale. The appellant Chandra¬ 
bhal will get from the plaintiff-respon¬ 
dent his proportionate costs both here 
and in the Court below. In other res¬ 
pects the appeal No. 69 of 1913 is dis¬ 
missed with costs. 

b.v./e.k. Order accordingly . 
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Stuart, A. J. G. 

Mt. Gulab Dei and another — Defen¬ 
dants—Applicants. 

v. 

Patan Din and others — Plaintiffs — 
Opposite Parties. 

Civil Revn. Petn. No. 20 of 1915, 
Decided on 8th April 1915, against the 
order of Munsif, Gonda, D/- 21sb 
December 1914. 

Civil P. C. (5 of 1908),O. 23, R. 1-With¬ 
drawal of suit with liberty to bring fresh 
suit—Pedigree filed with plaint wrong — 
Sufficient ground. 

Where a pedigree filed with the plaint turned 
out to be wrong acoording to the statement of 
one of the plaintiffs; 

Held ; that the above circumstance was not a 
sufficient ground to permit withdrawal of suit 
with liberty to bring a fresh one. 

Jiban Krishna Banerji and Aditya 
Prasad —for Applicants. 

Surendra Nath Roy — for Opposite 
Parties. 

Judgment. —The plaintiffs in this 
case instituted a suit for possession of a 
one-third share of a grove on the allega¬ 
tion that they were entitled to succeed 
to the last holder, Mb. Chourasi, as 
reversioners and they filed a pedigree 
with their plaint to prove that they 
were the nearest reversioners in the 
family. In the course of the proceed¬ 
ings, one of the plaintiffs made a state¬ 
ment with regard to the family relation¬ 
ship which was at complete variance with 
the statement in the pedigree which had 
been filed with the plaint. The learned 
Munsif permitted the plaintiffs, in view 
of the fact that contradictory statements 
had been made, to withdraw the suit 
with liberty to bring a fresh suit. It was 
not the case that the plaintiffs had put 
in a pedigree which, owing to a clerical 
error, contained certain misstatements 
and they sought to correct the error. Nor 
was it the case that there were two ped¬ 
igrees, and that they had by error put in 
the wrong pedigree with the plaint and 
sought to put in the right pedigree later. 
One of the plaintiffs had made a state¬ 
ment in which he admitted that the 
pedigree filed with the plaint was wrong 
and it was on this allegation that they 
were permitted to withdraw the suit 
with liberty to bring a fresh one. There 
was no formal defect by reason of which 
the suit must fail, and I do not consider 
that the oircumstance, that one plaintiff 
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has admitted that the pedigree filed with 
the plaint is incorrect in several parti¬ 
culars, is sufficient ground for allowing 
the suit to be withdrawn and a fresh 
'suit to be instituted 

I, therefore, allow this application, set 
aside the order of the learned Munsif, 
and send baok the case to him that it 
may be tried out on its merits. Costs 
will follow the result. 

B.V./r.k. Application accepted. 
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Kanhaiya Lal and Kendall, A. J. Cs. 

Eaj Baghubar Singh and another — 
Plaintiffs—Appellants. 

v. 

Bikramajit Singh and others —Defen¬ 
dants—Respondents. 

First Appeal No. 159 of 1912, Decided 
on 28th July 1914, against the decree 
of Sub-J., Biswan, D/- 7fch August 
1912. 

Mortgage—Redemption — Suit — Parties 
have option to effect redemption out of 
Court and settle acconnts or pay principal 
under protest and sue for decision of other 
matters. 

Where redemption takes place privately or out 
of Court, it is at the optioD of the parties to ad¬ 
just the acoounts and settle differences amicably 
or to allow redemption to be effected on payment 
of the principal money secured by the mortgage 
under protest, leaving the other matters in differ¬ 
ence between them to be adjusted thereafter 
through Court. [P 63 C 2] 

Where redemption had taken place out of 
Court and there was nothing to indicate that 
any adjustment of accounts had been made or 
that the payment had been accepted in full satis¬ 
faction of all liabilities arising out of the 
mortgage: 

Held: that a suit for surplus profits was main¬ 
tainable. [P 64 C 2] 

Basudev Lal and Nagendra Nath 
Ghoshal —for Appellants. 

Mohan Lal and Sita Bam — for Res¬ 
pondents. 

Judgment. —This appeal arises out 
of a suit brought by the mortgagors for 
the recovery of surplus profits of the 
mortgaged property. The mortgage was 
redeemed without the intervention of a 
Court on 29fch August 1909. The mort¬ 
gage-deed provided for the payment of 
interest at 7 annas per oent* per mensem 
and direoted that the mortgagee was to 
realize the rents of the mortgaged pro¬ 
perty, then estimated to amount to Rs. 
11,000 per annum, deduct the interest 
due to him annually from the same, and 
pay the balance to the mortgagors at the 
time of the revenue demand year after 
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year. The Government revenue was to- 
be paid by the mortgagors. The allega¬ 
tion of the plaintiffs was that the mort¬ 
gagee did not pay the full amount of the 
surplus profits due to the mortgagors,, 
that in Sawan 1318 Fasli the plaintiffs, 
who held the equity of redemption, asked 
the defendants-respondents, whe were 
the representatives.in-interest cf the 
mortgagee, to adjust the accounts and to 
take the balance of the mortgage-money 
due to them after crediting such surplus 
profits received from the mortgaged pro¬ 
perty as had not been paid to them, but 
that the defendants refused to allow 
redemption, unless the entire sum se¬ 
cured by the mortgage was paid to them, 
and that they had consequently to pay 
the sum of Rs. 80,000, being the amount 
secured by the mortgage to them to 
obtain redemption. The defence was 
that the defendants had paid the surplus 
profits due to the plaintiffs from time 
to time and that Rs. 626-10-G were due 
to the defendants on account ct the 
mortgage. It was further pleaded that 
the plaintiffs were estopped from claim¬ 
ing surplus profits by their voluntary 
payment of Rs. 80,000 to the defendants 
in full satisfaction of the amount due 
under th9 mortgage. 

The plaintiffs offered to produce evi¬ 
dence to prove the circumstances under 
which the principal money secured by 
the mortgage was tendered to obtain re¬ 
demption, but the Court below refused 
to take their evidence and came to the 
conclusion that the conduct of the plain¬ 
tiffs in tendering the principal money 
secured by the mortgage, without deduc¬ 
ting the surplus profits now claimed by 
them, was sufficient to estop them from 
filing a suit forsurplusproQts thereafter. 
Order 34, rule 7, of the Coda cf Civil 
Procedure, contemplates the taking of 
accounts in a suit filed for redemption of 
a mortgage. But where redemption takes 
place privately or out of Court, it is at 
the option of the parties to adjust the ac¬ 
count and settle their difference amicably 
or to allow redemption to be effected oni 
payment of the principal money secured 1 
by the mortgage under protest, leaving 
the other matters in difference between' 
them to be adjusted thereafter through' 
Court. The receipt granted by the mort¬ 
gagee in this case merely acknowledged 
the receipt of Rs. 80,000 on account 
of the mortgage effected by Rai Debi 
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B&khah Singh and Raj Mangal Singh 
in favour of Mirtanjoy Bakhsh Singh on 
1st July 1902, and recited that the origi¬ 
nal mortgage-deed was returned and the 
mortgaged property released from the 
mortgage. There i9 no reference in that 
receipt to any adjustment of accounts or 
to the payment of th9 said money in full 
satisfaction of ail liabilities arising out 
of the mortgage. Article 105 of the first 
Schedule of the Indian Limitation Act 
provides a limitation of three years for 
suita by a mortgagor, after the mortgage 
is satisfied, to recover surplus collections 
received by the mortgagee, from the date 
when the mortgagor re-enters on the 
mortgaged property. That article was 
explained by Aikman J., in Bam Din v. 
Bhup Singh (l), to apply to cases where 
a mortgagor got possession over the mort¬ 
gaged property by redemption effected 
otherwise than by means of a suit. In 
Mohamad Faiyaz Ali Khan v. Kalin 
Singh (2), Stanley, C. J., and Banerji, J., 
held that a suit for surplus mssne profits 
could follow a suit for redemption, if Order 
II, rule 2, of the Code of Civil Procedure 
did not bar the claim. In Salih Bam v. 
Ashik Husain (3), dealing with a bender 
of the mortgage-money, accompanied by 
the reservation of a right to sue for the 
items due by the mortgagees to the mort¬ 
gagors under the mortgage, Spankie, 
A. J. C., observed: 

“All that the plaintiffs did was to reserve their 
rights to dispute that the whole amounts depo¬ 
sited were due to the mortgagees. The deposits 
were made in good faith, with the intention 
that the mortgagees should, if they were willing 
to do so, take the amount. ‘A man,’ says 
Bowen, L. J., in Greenwood v. Sutcliffe (4), 
‘has a right to tender money reserving all his 
rights, and such a tender is good, provided he 
does not seek to impose conditions.’ In the 
same case Lindlov, L. J., said: What is the 
object of a tender ? It is not necesarily to put au 
eud to all controversy. It may have that effect, 
and very often has, but its main object is to 
throw the risk of further controversy upon the 
other party.” 

The mortgage-deed in this case provi¬ 
ded that the mortgage-money shall be 
payable at the residence of the mort¬ 
gagee, and if the story of the plaintiffs 
b9 true, no inference can be drawn that 
the payment was made unreservedly in 
full discharge of all mutul rights and 
liabilities. 

1. 1908j~30 All 225. 

2. 1911) 33 All 244=3 I C 639. 

3. 1901) 4 O C 355, 

4. (1892) I Ch 1=61 LJCh 59. 


S. 115 of the Indian Evidence Act 
cannot apply unless there is evidence to 
show that a parson ha3, by his declara¬ 
tion, act or omission, intentionally 
caused or permitted another person to 
believe a thing to be true and to act 
upon such belief. The evidence which 
the plaintiffs wanted to adduce in the 
case ought, therefore, to have been gone 
into and the case decided on the merits. 

We allow the appeal and remand the 
case to the Court below with a direction 
to reinstate the suit under its original 
number and to dispose of it in accor¬ 
dance with law. The costs will abide 
the result. 

b.v./r.k. Case remanded. 
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Kanhaiya Lal, A. J. C. 

Indar Dat —Plaintiff—Appellant. 

v. 

Balgovind — Defendant—Respondent. 

Second Appeal No. 468 of 1913, De¬ 
cided on 8th June 1915, from decree of 
Addl.—Sub. Judge, Bahraich, D - 2nd 
August 1913. 

(a) Oudh Rent Act (22 of 1866), S. 127- 
Trespasser— Suit against—Remedy explain¬ 
ed—Suit for possession and damages for 
fair and equitable rent. 

Section 127 of the Oudh Rent Act does not 
compel a person to recognise a trespasser as a 
tenant and to sue him for arrears of rent at such 
rate as the Revenue Court may consider fair and 
equitable. He has the option either of going to 
the civil Court and suing him for possession and 
damages in the manner laid down in O. 2, Rr, 2 
and 4, Civil P. C., or to acquiesce in his occupa¬ 
tion and sue him for rent at a fair and equitable 
rate under S, 127, Oudh Rent Act; A. I. R. 1914 
Oudh 417 Ref. [P 65 0 1] 

(b) Oudh Rent Act (22 of 1866), S. 127- 
Suit against trespasser—Civil Court entitled 
to grant relief for possession and grant de¬ 
cree for mesne profits. 

Where a person, who finds his agricultural 
land in the wrongful occupation of another, 
elects to sue him in the civil Court for posses¬ 
sion and mesne profits the Court cannot, while 
giving a decree for possession, refuse that for 
mesne profits on the ground that the plaintiff’s 
remedy lies in the Revenue Courts under S. 127, 
Oudh Rent Act. [P 65 C 1] 

SaligBam —for Appellant. 

Fakhruddin Hasan —for Respondent. 

Judgment. —The plaintiff-appellant 
is the lessee of the village Kishunpur 
Mitba on behalf of the Court of Wards 
in charge of the Nanpara Estate. The 
land in dispute is situated in that village 
and was cultivated by Dasrath, who was 
ejected by the plaintiff in June 1912. 
The allegation of the plaintiff was thajj 
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Dasrabh and his father Balgovind wrong¬ 
fully took possession of the land and the 
former was ejeoted. The plaintiff there¬ 
fore sued for possession of the land and 
mesne profits. The defence was that the 
plaintiff gave the land to Balgovind 
under an agreement made in May 1912. 
The Court below found that no such 
agreement was proved an 1 gave a decree 
for possession of the land. The Court of 
first instance also gave a decree for 
Rs. 120 on account of damages, but the 
lower appellate Court refused to uphold 
that decree, on the ground that the 
plaintiff’s remedy was to sue for such 
rent as the Revenue Court might con¬ 
sider fair and equitable under S. 127, 
Oudh Rent Act. 

Section 127 does not however compel 
a person to recognize a trespasser as a 
tenant and to sue him for arrears of rent 
at such rate as the Revenue Court may 
consider fair and equitable. A person 
who finds his land in the wrongful oc¬ 
cupation of another, has a3 pointed out 
in Lala Singh v. Hazari Singh (l), the 
option of either going to the civil Court 
and suing him for possession and damages 
in the manner laid down in 0.2, R. 2;'and 
4, Civil P. 0 , or to acquiesce in hi3 oc¬ 
cupation and 3ue him for rent at a fair 
and equitable rate under S. 127, Oudh 
Rent Act. The suit for po33e3sioa, which 
has been decreed by th9 Court below, 
was in itself a sufficient indication 
that the plaintiff was not willing to ac¬ 
quiesce in the cultivation of the laud by 
Balgovind. The lower Court ought there¬ 
fore to have gone into the question of 
damages and given a decree to the plain¬ 
tiff for such compensation for the wrong¬ 
ful use and occupation of the land to 
whioh he might have been found entitled. 
The learned couusel for the plaintiff 
state! that he ii willing to accept the 
amount of damages awarded by the Court 
of first instance. There is noshing to 
show that that amount is excessive. The 
appeal is therefore allowed and the 
plaintiff’s claim decreed for Rs. 120 
damages with proportional costs hare 
and below against Balgovind, defen¬ 
dant 2. The defendant respondent will 
i)8ar his own costs throughout. 

B.V./r.K, Appeal allowed. 

1. A I R 1914 Oudh 417=26 I 0 242=17 O 
0 343. 
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Stuart and Kanhaiya Lal, A. J. Cs. 
Husain Ali Mirza and another .Plain¬ 

tiffs—Appollanls. 

v. 

Muhammad Azim Khan and others — 
Defendants—Respondents. 

First Appeals Nos. 49 and 56 of 1911, 
Decided on 7thApril 1915, against the de 
oroo of Sub. T., Lucknow, D/ 21-12 1910 

(a) Grant—Jagir—Grant by King of Oudh 
maintained by British Government—Grant 
in perpetuity so long as there are lineal heirs — 
Grant conferred heritable and transferable 
e state. 

A jaeir granted by Wajid Ali Shah, the than 
King of On ih to his oldest son for tho nvnn e- 
nance and support of too Prince aud his child,-on 
was manitained by tho British Government after 
the annexation of Oudh. The sauad gnutnd 
by the British Government provided that it 
having beon established after due enquiry that 
villages had been held in rent-free tenure under 
tho former Govornmeut, the Chief Commissioner 
was pleaded to maintain the tenure in perpetuity 
so long as thero -'ere lineal bein subj ct to tho 
conditions of loyalty, etc., specified in the sanad: 

Hied, that the graul in question conferred a 
heritable and transferable estate, that tho dura¬ 
tion of thelgraui was to last as long as gran tee had 
liueal descendants existing and ihat the grant 
was to lapse or to ho resumed on the happening 
of any of the contingencies specified therein and 
on no other. IP 6 1 0 1J 

(b) Pensions Act (23 of 1871) —Grant of 
villages, revenue-free, amounts to pension. 

A grant of villages, revenue fro *, in considera¬ 
tion of the rights held by tho gr.mtec prior to 
the confiscation of Oudh, does amount to a pen¬ 
sion within the meaning of Act 23 of 1S7T 

(P G9 C 1] 

(c) Evidence —Admissibility—Document un¬ 
enforceable as mortgage admissible for colla¬ 
teral purpose. 

A docum-nt which is not enforceable as a 
mortgage may be us d in evidence for a collateral 
purose unc'unec ed wiih the in -rtgage [P 71 C2] 

(d) Mahomedan Law—Guardianship—De- 
facto guardian—Transaction enrered into for 
benefit and for urgent and imperative neces¬ 
sity binding on minor. 

Although as a rule the dealings of a de facto 
guardian of a Mahomedan rain-r with the 
minor’s property do not bind tho minor, thero 
might be cases of urgent and imperative necessi¬ 
ty where a transaction entered into for the bene¬ 
fit of the minor mav be binding on him. 

[P 72 C 1] 

(e) Mahomedan Law—Guardianship—De- 
facto guardian—Alienation by unauthorised 
guardian—Validity. 

According to the general principle? of Maho¬ 
medan Law an alienation of the minor's property 
bv an unauthorzed guardian even if it is not 
made for a valid cause, is neither void nor voida¬ 
ble, but its validity or invalidity is only deter¬ 
mined by the minor adopiin ’ or not adopting it 
after he has attained majority though the effect 
of hi-:, decision will relate back to the dale of the 
inception of the transaction. |_p C 2] 
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(f) Contract Act (1 of 1872), S. 200-Con¬ 
tract—Ratification— Continuing obligation— 
Absence of 'repudiation—Acceptance of con¬ 
tract with full knowledge of facts amounts 
to ratification. 

In the case of continuing obligation, such 
the engagement of a servant or the continuance 
of a tenancy, an absence of repudiation or th9 
acceptance of service or rent with full knowledge 
of the facts, implies an undertaking to adhere to 
the obligation and operates as a ratification or 
renewal of the old contract by the party 
accepting the service or ren'. [P 73 C 1] 

Sami Ullah Beg, Wazir Hasan and 
Farzand Ah —for Appellants. 

Gokaran Nath Misra , Salig Ram and 
A. P. Sen —(or Respondents. 

Judgment.—These appeals arise out 
of a suit brought by some of the heirs of 
Prince Hamid Ali for possession of certain 
jagir villages by redemption of a mortgage 
effected by an award, dated the 21st 
March 1877, and for the rendition of 
accounts and recovery of surplus mesne 
profits appertaining to the mortgaged 
property. 

The jigir was granted by Wajid Ali 
Shah, the then King of Oudh, to his 
eldest son, Prince Hamid Ali, for the 
maintenance and support of the Prince 
and his children, and was maintained 
by the British Government after the 
annexation of Oudh. Prince Hamid 
Ali died on the 8fch -July 1874, 
leaving a widow, Nawab Kaukab Mahal, 
three sons, Muhammad Mirza, Shappar 
Mirza and Qurratulain, and a daughter, 
Nawab Dilband Begam. Plaintiff No. 5 
and defendants Nos. 21 and 22 are the 
heirs of Muhamramad Mirza, who died 
in 18S7. Plaintiffs Nos. 3 and 4 are 
the heirs of Shapper Mirza, who died in 
1889. Plaintiff No. 2 is the son and de¬ 
fendant No. 23 is the widow of Qurra¬ 
tulain, who died in 1902. After the 
death of Prince Hamid Ali, Mahdi 
Quli Khin, the predecessor-in-title of 
defendants Nos. 1 to 10 and 26 to 43, 
brought forward a claim to recover 
certain debts, said to have been 
due by the Prince, which, at the sugges¬ 
tion of the ex King, was referred to the 
arbitration of the Political Agent to 
Calcutta. On the 21st March 1877, the 
Political Agent made an award declaring 
Mahdi Quli Khan entitled to Rs. 36,836- 
4-5 and allowing him to retain possession 
of the jagir which was under his manage¬ 
ment on behalf of the Prince during his liie- 
time, till the aforesaid debt with inter¬ 
est thereon at 6 per cent, per annum was 
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liquidated. The plaintiffs stated that 
the said award operated as a mortgage in 
favour of Mahdi Quli Khan and that the 
mortgage money was satisfied from the 
income of the jagir, including the price 
fetched by the sale of kankar and trees 
and the compensation money realized by 
the mortgagee in respect o( a portion of 
the jagir property. The allegation of the 
plaintiffs was that the defenants did not 
render any accounts to the plaintiff’s and 
were refusing to give back possession, 
asserting a right to retain possession 
under certain leases and mortgages exe¬ 
cuted by Princ3 Muhammed Mirza, the 
eldest son of Prince Hamid Ali, to which 
Shappar Mirza and Qurratulain, the pre- 
decessore-in title of the plaintiffs, are 
said to have assented. The plaintffs 
averred that they were not bound by 
the said deeds, but if for any reason the 
Court found that those dee'is were bind¬ 
ing on them and that any money was due 
to the defendants under those deeds or 
under the award, they were willing to 
pay whatever money might be found due 
on the same. 

The claim was resisted chiefly by 
defendants Nos. 2 to 5 and 7, 19, 31 and 
37, who are some of the heir9 of Mahdi 
Quli Khan, and by defendants Nos. 11 
to 19, who profess to be in po3ses3ion of 
the jagir villages, save Kanausi and 
Sadrauna, under certain leases and mort¬ 
gages effected by Jafar Quli KbaD, one of 
the sons of Mahdi Quli Khan, Defen¬ 
dant No. 20 is also a mortgagee from 
Jafar Quli Khan, but no defence was filed 
on his behalf. The other defendants did 
not put in their appearance. The 
defence, so far as it is material for th9 
purpose of this appeal, was that the debt 
due under the award was not paid up, 
that the suit was premature, and that 
Jafar Quli Khan and his- represenba- 
tives-in interest were in any case entitled 
to retain possession of the jagir vil¬ 
lages under a lease executed by Muham¬ 
mad Mirza, the eldest son of Prince Hamid 
Ali, in favour of Jafar Quli Khan on the 
6th January 1882 which the other 
heirs of Prince Hamid Ali had ratified,, 
and certain mortgage-deeds executed in 
his favour by the said heirs, till the 
debts thereiu referred to and the debts 
due under the award were paid. It was 
subsequently admitted by the contesting 
defendants during the hearing of the suit 
that the debt due under the award was 
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satisfied from the usufruct iu 1886, but 
it was pleaded that the claim was barred 
by time. The plaiutiffs in reply urged 
that the alleged ratification by Sbappar 
Mirza and Qurratulain was ineffectual, 
inasmuch as they were minors at the 
time of the alleged ratification. that the 
ratifiers had only a life-interest in 
the grant, and had no right to bind 
the succeeding life-estates, and that the 
transfers relied on by the contesting de¬ 
fendants were inoperative under S. 12 of 
the Pensions Act. 

The learned Subordinate Judge found 
that the grant in question conferred an 
absolute and transferable estate on Prince 
Hamid Ali and his heirs in succession, 
that the lease effected by Muhammad 
Mirza on the 6th Jaunary 1882 created 
a charge on the jagir villages for Rs. 
25,000, that the lease was ratified by the 
brothers and sisters of Muhammad 
Mirza and was binding on the plaintiff, 
that the rights claimed by Jafar Quli 
Khan and his representative-in-interest 
under the lease cf the 6th January 
1882 had become absolute by lapse 
of time and that the claim for 
possession was net maintainable. The 
heirs of Shappar Mirza and Qurratulain 
have separately appealed. The primary 
question for decision in the appeals is, 
whether the rights conferred by the 
grant cf the 3 8th February 1861 on 
Prince Hamid Ali and his suc- 
cessors-in-interest were heritable and 
transferable and whether the leases and 
mortgages set up by the contesting de¬ 
fendants bar the plaintiffs’ claim for 
possession. 

The contention of the learned Counsel 
who appeared for the plaintiffs appel¬ 
lants was that the grant conferred a 
succession of life-esiate9 without any 
power of alienation. It is not denied 
that the jagir in question \\a< obtained 
by the Prince under a grant made by his 
father, Wajid Ali Shah, when he was 
King of Oudh and that it was maintained 
by the British Government with the ob¬ 
ject of relieving the ex-King from the 
burden of supporting such of his relations 
from his pension as were maintaining 
themselves from the jagir properties held 
by them from before the annexation. The 
original grant was made by the ex-King 
some time in 1256 Fasli or 1849 A. L>., 
and is not forthcoming. We find, how¬ 
ever, from the certain investigations 


made by the Government in 1859 that 
the Prince held the jagir by way of a 
maafi grant and realised its revenue from 
the persons in possession. The statement 
of royal jagira prepared in that year shows 
that the investigating officer recommend¬ 
ed that the muafi should be maintained 
for the benefit of the Prince and his pro¬ 
geny in perpetuity, 1 ut the Commissioner 
varied that recommendation by sugges¬ 
ting that it should be maintained only 
for the life of the Prince (Ex. 6). The 
Government of India, however, by its 
letter No. 173, dated 12th January 1SG1, 
sanctioned the grant in perpetuity so 
long as there were lineal heirs of the 
Prince in existence (Ex. 5). On 4th 
November 1861, a sanad was issued to 
the Prince (Ex. B-14), with a vernacular 
counterpart attached (Ex. B-25), couched 
in the following terms: 

“It having been established afler dm enquiry 
that Mirza Muhammad Hamid Ali Khan held 
the under-mentioned villages in Zila Lucknow 
in rent-free tenure under tho former Govern¬ 
ment, the Chief Commissioner under the autho¬ 
rity of the Governor General in Council is p!e..s- 
ed to maintain the tenure in perpetuity s > long 
as there are lineal heirson the following condi¬ 
tions: That he shall have surrendered all sanads, 
title deeds, and other documents rehting to the 
tenure in question to b? delivered to tho Govern¬ 
ment. That be and his heirs shall strictly per¬ 
form all tho duties of landholders, in matters of 
Police and any Military or Political service that 
may be required U them by the authorities and 
that they shall never fall under the just suspi¬ 
cion of favouring in any way the designs of 
enemies of the British Government. If any one 
of these conditions is broken by the present in¬ 
cumbent or hi? heir-, the tenure will be imme¬ 
diately resu n d.” 

The property grartel was described as 
comprising villages Bh°)awan measuring 
687 acres, Ali Nagar 4 37 acre?, Para 1312 
acres, Naclauna 337 acres, Kanandi 687 
acres. Sadrauna 312 acres and Hare hand - 
pur Kanaura of whicli the area was not 
mentioned. A summary Settlement of 
the^Q villages had taken phej prior to 
the grant, but the land-revenue asseased 
was not mentioned in the sanad. In the 
letter sent by tho Secretary to tho Govern¬ 
ment of India, Foreign Department, dated 
12th January 1861, to the Chief Com¬ 
missioner of Oudh sanctioning the grant 
(Ex. 5), the Government of India stated; 

“In cases where the King (and still more where 
his predecessors) had given jagirs to individual 
members of ihe royal family and bad so launched 
them into the world with fortunes of tneir own, 
it would be harsh in the extreme to resume these 
fortunes, or even to interfere with the doscent of 
such fortunes to legitimate or recognized heirs, 
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and to make tbsm all dependent upon the King’s 
consideration and carefulness, he having loug ago 
disencumbered himself of them”, 

and then proceeded to say; 

‘‘as re :ards grants in perpetuity which the Chief 
Commissioner has aseertaine 1, were liable to re¬ 
sumption on the failure of direct heirs of the 
bodr of the grantee, and also on the holder in¬ 
curring the King's displeasure, the President 
in Council ob-cr-es that th: Government of India 
is not competent to enter upon judgment of such 
acts (especially where Begams are concerned) a? 
were likely to cause the King’s displeasure, and 
this being so, the fair c.-urse is to recognise the 
perpetuity of the grants. The President in Coun¬ 
cil, therefore, sanctions the continuance in per¬ 
petuity of the 15 jagirs referred to in para. 6 of 
thi.i lot er, so long as there areliueal heirs by the 
King.” 

It is admitted that jagir No. 30 now in 
dispute was included in the 157 jagirs above 
referred to. The revenues of jagirs Nos. 8, 
,7, 18, 22, 29, 30 and 37 are stated in 
k-fcter to have amounted at the time 
*o Rs. 33,279. But the reference to the 
revenue does not necessarily imply that 
tho grant was in the nature of an assign¬ 
ment of land revenue as distinct from a 
grant of full proprietary rights. The 
Government had bo refer to tho revenue in 
its discussion with the local Government 
to indicate what it was losing by the 
grant, and the contention that the Govern¬ 
ment intended to a33ign the revenue but 
not tbe lard is inconsistent wir.h the 
terms of tho grant, which describe the 
area of tho villages without msntioning 
the revenue assossed, and assign to the 
grantee the duties of a landholder, and also 
with the admission, para.2 of the plaint, 
that the British Government allowed to 
Prince Hamid Ali the jagirs and zamin- 
dari rights in Kanau-L Toe word “rent” 
was used loosely in those days for “re¬ 
venue.” The Government intended, it is 
maniest, not to disturb pre-existing 
rights an 1 to allow tho grant?3 to enjoy 
an independent mean3 of subsistence. 
With the exception of the village Kanausi, 
of which the Prince was in khas posssssion 
or directly realized the rents, the villages 
granted were at the time of the grant in 
t.he possession of certain other p9'Son3 
from before the anuoxa^ion. These par- 
rove obtained decrees for proprietary 
possession as against the Prince at the 
Regular Settlement (Exs. 37, 43, 46, 52 
and B-41), but in regard to village 
Kanausi it was found by tho Settlement 
Officer that the claimants had lost their 
possession long before the date of the 
grant (Ex. 5l). The village was, there¬ 


fore, settled with the Prince whose 
descendants have since then been in 
possession of the rights both of the 
British Government and of the original 
proprietors in it. 

References to revenue-free tenures are 
fouud in several places in the Oudh 
Papers for 1855-58, where holders of 
reur.-free tenures are described (p. 266) 
as taking the place of the Government 
leaving the rights of tho actual posses¬ 
sors or old proprietors undisturbed, and 
in th3 Settlement Circular No. C11123, 
dated 16th April 1862, it was distinctly 
stated that the grant of rent-free tenure 
or jagir carried with it proprietary rights 
in the soil, the Government simply con¬ 
senting to waive its claim to the payment 
of the land revenue on the holding in 
perpetuity or for the life or lives cf one 
or more persons speciaed without in any 
way affecting the proprietary rights of 
others in the soil existing at the time of 
the grant. (Banerjea’s Settlement Cir¬ 
culars, p. 87.) It is contended that the 
word ‘‘jagir” as used by the Government 
of India in the letter above referred to, 
did not intend to confer anything more 
than a succession of life-estates on tho 
Prince and his lineal descendants. But 
whatever meaniog the word “jagir” may 
have carried daring native rule or in the 
Mahratba country, where, as observed 
in Ramachandra Mantri v. Venkatarao 
Mantri (l), jagirs were generally resum- 
able at the death of the grantee, there 
can be no doubt as to the fact that the 
British Government in conferring jagir3 
or revenue-free tenures intended to 
confer a heritable and transferable estate 
on the grantee, subject to such terms 
and conditions as might be contained in 
the graut. Bengal Regulation 37 of 1793 
enacted rules for determining the validity 
of titles of persons holding or claiming a 
right to hold altamgha, jagir and other 
land under Badshahi grants. By S, 15 of 
the Regulation, it was provided : 

“Altamgha, ayma aud madad mash grant 8 
are to be considered as hereditary tenures. Thes® 
and other gran's, which from the terms or natur 0 
or thorn may bo hereditary ar d are declared valid 
by this R gelation or wViich have been or may 
be confirmed by tha Briti-h Government or any 
of its officers possessing competent authority to 
confirm them, an declared transferable by gift-, 
sale or otherwise.” 

In regard to jagirs granted by the old 
Kings, S. 15 declared tha t they were to be 

ll (1831-82) 6 Bom 598. 
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considered as life tenure?, expiring with 
the life of tho grantee, unless otherwise 
expressed in the grant. Tho grant con¬ 
firmed in this case, was not that of a life- 
.tenure, bat of a rent-free tenure in porpo- 
jbuity to 6ubsi6t as long as the grantee had 
ilinenl descendants in existence and the 
effect of the confirmation was to substi¬ 
tute the Prince for the Government in re¬ 
gard to suoh interest as the Government 
had in the soil, and to give him a heri¬ 
table and transferable right. 

Such a grant bears no analogy to an 
estate ti.il, for an estate tail is conferred 
on a certain person and the hoirs general 
or specific of a particular body or bodies 
This grant now in question was conferred 
on a particular individual by name and 
was declared to be heritable so long as 
the grantee had lineal descendants in ex¬ 
istence. In other words, the duration of 
the grant was to last as long as tho 
grantee had lineal descendants existing 
and the grant was to lapse or to he re¬ 
sumed on the happening of any of the 
contingencies specified therein and on no 
other. Tho grant did not specifically 
forbid an assignment, and based as it 
was on a recognition of pre-existing 
rights or of the principle that if there 
was any property to which the Prince 
was fairly entitled, he should be allowed 
Co enjoy it (vide para 3 of tho letter cf 
the Government of India, Ex. 5); all pro¬ 
prietary rights other than those restrict¬ 
ed by the grant will bo deemed to have 
passed with it. A grant of villages, re- 
venue-free, in consideration of tho rights 
held by the grantee prior to the con¬ 
fiscation, does not amount to a pension 
within the meaning of Act 23 cf 1871, 
and as held in Ganpat Eao v. Ananda 
Rao (2) a giant by the British Govern¬ 
ment confirming a previous grant made 
by the preceding ruler of such rights as 
the Government possessed, is excluded 
from the purviow of the Pensions Act. 
In Ravji Narayan Mandlih v. Padaji 
Bapuji (3), Westropp, C. J.. in dealing 
with the grant of a village in inam, in¬ 
cluding the waters, trees, stones, quarries 
mines and hidden treasures, but exclud¬ 
ing the hakdars and in* radars, observed: 

“lb is no doubt true that sanadi grants in 
inam, saraajam, etc., are, generally speaking, 
more properly described a3 alienations of the 
royal share in the produce of the land, i. e., of 
la pd revenue, than gtantso f l and, although in 

a. (1908) 28 All 104. 

3. (1875-77) 1 Bom 523. 


popular parlance socallod, but it is not true 
that such is in variably tho oaso. If words are 
omployed in the grant which expressly or by 
necessary implication indicate that Government 
iutonds that 60 far as it may havo any owner¬ 
ship in tho soil, ihat owner ship shall pass to tho 
grantee, noithor Government, nor any person 
subsequently to the date of the grant deriving 
uudor Government, can be permitted to say 
that the ownership did not so pass.” 

In Amna Bibi v. Najm-un-nissa Bibi 
(4), where certain immovable property 
was granted in lieu of a pensiou ; and 
the sanad provided that upon the deatn 
of the original grantee the estate would 
be continued in perpetuity in tho mauner 
of an hereditary holding, and at tho tie- 
sire of the grant'.'©, revenue wa9 assessed 
and the members of the family treated 
it as an ordinary zamiudari property 
subject simply to the payment of the 
Government revenue, Baaerji and Tud- 
ball, JJ., held that tho zamindari so 
granted was not a pension within the 
moaning of 3. 11, Pensions Act, and was 
liable to attachment and sale in execu¬ 
tion. The mere fact that a grant oi pro¬ 
perty is male to provide the grantee 
with an independent means of subsis¬ 
tence does not make tho property granted 
inalienable— Thakur Kopilnauth Sahi 
Deo v. Government (5) and Kumara 
Tirumalai NaiJc v. Bengaru Tirumalai 
Sauri Ncuk (G). A covenant declaring 
that the grant sbaL't he liable to resump¬ 
tion on the failure of heirs to the origi¬ 
nal grantee has similarly no such effect. 
Maharaj Kumar Jogat Nath v. 
Brin da Saha (7). In Krishnarav v. 
Rangrav (8) a giant made to a person 
and bis children in perpetuity wa3 held 
to bo alienable, and in Dosibai v. Ishvar- 
das J agjivandas (9) anti Ramlal Moolcer- 
jee v. Secretary of Stale for India in 
Council (10), ic wu.8 held that alienability 
w as not inconsistent with the tixatiou of 
a certain line of descent to determine 
the duration during which the grant was 
to last. Gran*, of land for past services or 
on condition of loyalty, have similarly 
been deemed alienable: Dosibai v. 
I sh war das J agjivandas (11); Lachmi 
Noral n v. Makund Singh (12) and Dos t 

4. (1909) 31 All 382—2 I G 100. 

5. (1875) 22 W ft 17=10 BLR ICS. 

6. 1898) 21 Mad 310. 

7. 1905) 1 C L J 557. 

8. 1662-65) 4 B H CR A C J 1. 

9. 1891) 15 Bom 222=18 I A 22 (P C). 

10. 11881) 7 Cal 30t: 8 I A 46 (P C). 

11. (1895) 9 Bern 501. 

12. (1904) 20 All 617. 


Qudh Husain Ali Mirza v. 

Muhammad Khan v. Bank of Upper 
India (13) . 

Section 4, Pensions Act. (23 of 1871), 
evidently makes a distinction between a 
pension and a giaDt cf money or land re¬ 
venue for S.12of the Act merely prohibits 
the assignment of pension, pay or allow¬ 
ance and is silent with regard to grants of 
money or land revenue to which a refer¬ 
ence is mode in S. 4. It seems impossi¬ 
ble, therefore, to avoid the conclusion 
thit the word ‘ pension” denotes some¬ 
thing different from a grant of money or 
land revenue, and as observed in Ran¬ 
ch anadayyan v. Nilkandayyan (14) and 
Mannu Lai v Fazal Imam (15), a grant 
of land revenue free does not come within 
the purview of the Pensions Act: See 
also Secretary of State for India in 
Council v. Khemchand Jeychand (16) 
am: Suhraya Mudali v. Velayuda Clietty 
(17). The learned Counsel for the plain- 
tifts-appellants has referred to a num¬ 
ber of Bombay decisions in which grants 
of inams or saranjam3 were held to con¬ 
vey mere estates for life, but as pointed 
out in Giilabdas Jugjivandas v. Collector 
of Surat (18) and Ramchandra Mantri 
v. Venkatarao Mantri (l), the decisions 
in Bombay were generally based on the 
usages of the Mahratta country, which 
have no application in this part of India. 
The nature of the rights conveyed to 
holders ot jagirs in these Provinces is 
aptly illustrated by a decision in Bithul 
Bhut v. Lalla Raj Kishore (19), where 
a grant in perpetuity, generation after 
generation, was held to confer a herit¬ 
able and transferable estate. Each grant 
has to he construed according to its own 
terms, and if there i3 nothing in a grant 
to indicate that a limited estate was 
conferred or that the rights conferred 
amounted to a pension within the mean¬ 
ing of Act 23 of 1873, alienability at¬ 
taches to the grant of proprietary rights 
or such rights as the grantor may have 
possessed subject to any conditions 
which the gi ant may impose. The deci¬ 
sion of this Court in First Civil Appeal 
No. 92 of 1895, declaring that a mort¬ 
gage made by Farkhunda Mahal, one of 
the mutai wives of the ex-King, could 

13.71906) 3 iC LJ 129. 

14. (18S4) 7 Mad 191. 

15. (1911) 33 All 580=10 I C 353. 

16. (1S79-S0) 4 Bom 432. 

17. 30 Mad 153. 
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19. (1867) 2 Agra HCR 284. 
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not be enforced after her death, is of no 
significance, because Farkhunda Mahal 
had no issue, and the grant to her, 
whether made in lieu of maintenance or 
otherwise, lapsed on her death. 

It has been urged by the contesting 
defendants in connection with the plea 
of limitation that the award did not 
create a mortgage, and that the suit 
should hjve been filed within 12 yeara 
from the date when the right to posses¬ 
sion accrued. An award is however, in 
the eye of the law a substitution of the 
will of the arbitrator for the will cf the 
parties. It amounts in fact to the sub¬ 
ordination by the parties of their will to 
the will of another whom they nominate 
by mutual consent to interpose between 
them,and as observed by Russell (Russell 
on Arbitration, Edn. 9, p. 333) and award 
is considered in equity as an act of parties 
validating the transaction, subject to 
certain qualifications in the same manner 
as if the parties bad entered into it 
themselves. The award was made before 
Act 4 of 1882 came into force. S. 2 of 
the Act saves from its operation any 
right or liability arising out of a legal 
relation constituted before that Act came 
into force, and S. 30, Specific Relief Act, 
places awards for the purposes of specific 
performance on the same footing as any 
other contract. The award was made 
in pursuance of an agreement to which 
the ex-King, as the graudfather and 
guardian de facto of the descendants of 
Prince Hamid Ali, was a party and in¬ 
asmuch as the property in dispute was 
conveyed to MahdiQcli Khan assecurity 
for the money due to him or, in other 
words, to enable him lo retain the pos¬ 
session and enjoyment of the usufruct 
thereof till his debt wassatisfied, it creat¬ 
ed a relation analogous to that of a mor- 
tagor and mortgagee and a suit for re¬ 
demption i3 maintainable. 

The award stated that the jagir shall 
remain in the possession of Mahdi Quli- 
Khan till the sum specified therein was 
liquidated with interest a; 6 per cent, 
per annum and that when the said debt 
was paid in full the jagir shall be hand¬ 
ed over by him to the person who may 
be determined at thit time to be the 
surviving heir of the late Prince Hamid 
Ali according to the Mahomaden law. 
The possession of Mahdi Quli Khan was 
that of a mortgagee* entitling him to 
hold the property for a certain period in 
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satisfaction of the amount due to him 
under the award and Art. 148, Lira. Act, 
applies to the suit. Assuming however 
that Art. 144 of the Act is applicable to 
such a suit there is nothing to show that 
the possession of Mahdi Quli Khan or 
his heirs or representatives ever became 
adverse to the plaintiffs or their prede- 

cessovs-in-title. 

* * * 

It is urged by the learned counsel who 
appears for the heirs of Shipper Mirza 
that the lease of 6th January 1882 was 
not executed by Muhammad Mirza on 
behalf of the family and that the said 
ratification was not therefore of any 
legal value. But it is obvious from the 
terms of the lease that Muhammad 
Mirza was acting as the senior male 
member of the family in making the 
arrangement for the payment of the 
debts due by the estate which be and 
his brothers and sister had inherited 
from their father and whether be was 
acting as an executor de son tort or as 
the self-constituted head of the family, 
his action was one which the other mem¬ 
bers of the family had a right either to 
impugn or to confirm according as it was 
not for their benefit or otherwise. S. 196, 
Contract Act, lays down that where acts 
are done by one person on behalf of an¬ 
other, hut without his knowledge or 
authority he may elect to ratify or to 
disown such acts. If he ratify them, the 
same effects will follow as if they had 
been performed by his authority. Mu¬ 
hammad Mirza obviously did not pur¬ 
port to act in his own right for in the 
very beginning of the leases he described 
himself as 'the eldest son of Prince 
Hamid Ali, whose instructions he wrote 
he was carrying out in regard to the pay¬ 
ment of his debts; and while recognising 
that his younger brothers and sister had 
also an interest in the property ho went 
on to 8iy that those debts were binding 
on the boii’3 and that neither he nor his 
co-sharers would have any right to can¬ 
cel th9 leases till the said debts where 
paid. By the leases he was transferring 
the entire jagir belonging to the family, 
and whether his act was authorized or 
not he was in fact acting on behalf of 
tho family and for the benefit of all its 
members in dealing with the property 
of the deceased and making arrangements 
for the payment of the debts which the 
deceased had loft unpaid. 


The reoeipfc of his share of the rent by 
Shapper Mirza subsequent to the execu¬ 
tion of the lease of 1882 from the lessee 
also indicates that he had approved of the 
arrangement which Muhammad Mirza 
had made for the payment of the debts, 
and it is nob open to the heirs of Shap¬ 
per Mirza to raise an objection on his 
behalf to the validity of tho lease which 
he had expressly confirmed and ratified 
by agreement and conduct during his 
lifetime. Qurr’tulain attained majority 
in October 1887, and similarly confirmed 
and approved of the leases granted by 
Muhammad Mirza by express assertion 
conduct and receipt of rent from time to 
time during his lifetime. On 29bh Octo¬ 
ber 1887, he executed a deed of simple 
mortgage (Ex. B-7) in favour of Jafar 
Quli Khan, wherein he referred to the 
leases of lOrh May 1880, and 6th Janu¬ 
ary 1882, which his mother and guar¬ 
dian, Nawab Kaukub Mahal, had rat>i- 
fied, and stated that ho was hound by 
the same (Liliaza hamne apm tualida 
sahiba lei jumla tahrirat ica rasidat no 
qabiil lua manjur lcarlia hai aur macn 
hissadar 2/7 tli sharaet destawezat maz- 
lcnra bala ka bil-ishtirak zimmedar wa 
paband liunga). On 1st September 1888 
he executel another deed of simple more- 
gage (Ex. B-6) in favour cf Jafar Quli 
Khan, wherein he similarly referred to 

the louses of 10th May 1880 and 6tn 
January 1882 in terms of approval. The 
first of these deeds is attested by o- e 
man named Altai Husain and is not en¬ 
forceable as a mortgage. Tne proof of tbs 
attestation of the other does not satis, y 
the requirements of S. 58, Act 4 of 18c2 
and S. 69, Evidence Act, as interpreted 
in Shamu Patter v. Abdul KadirRon-, 
than (20); hut the signatures of Qurra- 
tulain on those documents are proved by 
reliable evidence, and there is nothing in 
law to prevent those documents from 
being admitted in evidence for a coilaLe- 
ral purpose, namely, to prove the ratifi¬ 
cation of the leases of the 10th May 1880 
and the 6th January 1882 bv Qurratul- 
ain. A document which i3 not enforcea¬ 
ble as a mortgage may, as pointed out in 
Ulfat-un-nissa alias Elahijan Bibi v. 
Hosain Khan (21), Tofaluddi Peada v. 
Mohar Ali Shah a (22) and Pulaka Veetil 
Muthalakulan Gara Kunha Moidu v. 

^20 11912) 35 Mad G07=39 I A 220 (P C). 
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22. (1899) 2G Cal 78. 



72 Oudh 


Husain Alt Mirza v. Muhammad Azim Khan 


1915 


Tkirathipalli Madhava Menon (23), be 
used in evidence for a collateral pur¬ 
pose unconnected with the mortgage. 

It is contended on behalf of the heirs 
of Qurratul&in, who died on 12th July 
1902, that the lease granted by Muham¬ 
mad Mirza was noc granted by him as a 
guardian of Qurratulain and was conse¬ 
quently incapable of ratification. But the 
lease was granted with the assent and 
concurrence of Nawab Kaukab Mahal, 
the mother and guardian of the miner, 
and although as a rule, the dealings of a 
de facro guardian of a minor with the 
minor's property, do not bind the minor 
there might be cases of urgent aod impe¬ 
rative necessity, as for instance the main- 
tv nance of the minor or the performance 
of iuneral ceremonies or the discharge of 
other obligations binding on the minor, 
where a transaction entered into for the 
benefit of the minor may bs binding on 
him. In Mahomed Abdul Kadir v. Am- 
tal Karim Banu (24), where a mother 
executed a aulehnama on behalf of her 
minor daughters, by which she trans¬ 
ferred the shares of those daughters in 
their estate, and it wa9 found that the 
transfer had been acted upon and follo¬ 
wed by possession and the daughters had 
after attaining full age allowed a leng¬ 
thened period of 20 years to elapse with¬ 
out taking proceedings to dispute it, it 
was hold by their Lordships of the 
bi-ivy Council that if the mother had 
exceeded her powers in executing the 
aulehnama on their behalf, and if they 
might at one time have had it set aside, 
their long acquiescence was sufficient to 
show ratification of the transaction. The 
aulehnama v.a S , therefore, upheld. Their 
Lordships did not decide in that case 
whether the mother had an authority to 
transfer the shires of her daughters and 
came to the conclusion that their making 
no objection for so many years after they 
had attained majority wa9 sufficient evi¬ 
dence that they had ratified and adopted 
it. In Kali Butt Jha v. Abdul AH (25), 
where a sale of certain property belon¬ 
ging to a minor was effected by his father 
who was his natural guardian, to settle 
some disputes then pending in rogard to 
the property of the minor of which the 
portion sold formed a part and the sale 
was effected for a fair pri ce, t heir Lord- 

23. I909)~32 Mad 410=1 I C 1. 

24 - 18S9) 16 GaL 161=15 I A *20 (P C;. 
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ships of the Privy Council, in upholding 
the sale as having been effected for the 
benefit of the minor observed: 

“ It is not % case of a sale by a guardian of 
immovable property of his ward the title to 
which was not disputed, in which case a guar¬ 
dian is not at liberty to sell except under certain 
circuinstances — Macnaghtea’s Principles of 
Mahumm dan Law, Ch. 8, Cl. 14. The right of 
udulunnisa and FakiruDnisa to be purchasers of 
the nine annas was disputed. By the sale of the 
two aunas the dispute was put an end to, and 
thus a settlement obtained of the seven annas 
Moreover, the Rs. 6 235 appeared to be a fair 
price for the two annas which had in December 
1856 bean sold by Safdar Hossein for Rs. 2,250.” 

In Mata Din v. Sheikh Ahmad Ali 
(26), where a mortgage was made by an 
elder brother cn behalf of himself and 
his minor brother to pay certain debts 
binding on the minor, their Lordshipe- 
cf the Privy Council held that a person 
by de facto guardianship might assume 
important responsibilities in relation 
to the minors property, but could not 
thereby clothe himself with the legal 
power to s:dl it and they declared the 
sale to be not binding on the minor, alth¬ 
ough made for the payment of an ances¬ 
tral debt, as it was not made of necessity 
and was not beneficial tothe minor. They 
however abstained from expressing an 
opinion as to whether according to the 
Mahomedan law, a sale by a de facto 
guardian, if made of necessity or for the 
payment of an ancestral debt, affected 
the minor’s property and if beneficial to 
the minor was altogether void or merely 
voidable. The question wa3 considered 
at some length by Abdur Rahim and 
Ayling, JJ. in Thandan Valappil Easuf 
v Kotuseri Valappil Koya (27) and the 
conclusion to which the learned Judges 
there arrived, was that according to the 
general principles of the MahomodaD, 
law a sale of the minor’s property by an 
unauthorized guardian, even if it was 
not made for a valid cause, that is of 
necessity or under circumstances which 
would make the transaction purely ad-| 
vantageous to th9 minor, was strictly 
speaking, neither void nor voidable in 
the ordinary sense of the "term and that 
an alienation of the minor’s property 
without any justifying cause, must be 
regarded a3 mauquf or dependeuc, that is 
its validity depended upon the minor ac- 

26. (1912) 34 All 213=15 O C 49=13 I CT976 
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cepting the transaction on attaining 
majority. 

“It is” said Abdur Rahim, J., "a transaction in 
a state of suspense, its validity or invalidity is 
only determined by the minor adopting or not 
adopting it after he has attained majority, though 
the effect of his decision will relate back to the 
date af inception of the transaction. If he ac- 
codes to ado.t the transaction it becomes valid 
from the inception ; otherwise it will bo treated 
as void and of no effect from the very com¬ 
mencement.” 

A lease is moreover, in the nature of a 
continuing contract which a minor may 
adopt or repudiate on attaining majority 
by allowing or refusing to allo-v a lessee 
to continue in possession and accepting 
or refusing to accept the rent offered by 
him. In the case of a continuing obliga¬ 
tion such as the engagement of a servant 
or the continuance of a tenancy, an ab¬ 
sence of repudiation or the acceptance of 
service or rent with full knowledge of 
the facts implies an undertaking to ad¬ 
here to the obligation and operates as a 
ratification or renewal of the old con¬ 
tract by the party accepting the service 
or rent —(Trevelyan on Minors, p. 235, 
and Wood fall’s Liw of Landlord and 
Tenant, p. 44), 

In addition to the express ratification 
above referred to both Shapper Mirza 
and Qurratulain allowed the lessee to re¬ 
main in possession with full knowledge 
of the facts and continued to receive 
their shares of the rent secured by the 
lease as long as they were alive. They 
are therefore estopped from questioning 
the validity of the lease. On 7th March 
1832, Shapper Mirza borrowed Ids. 500 
from Jftffar Quli Khan oo an agreement 
that the interest due on the said money 
shall be liable to deduction from his 
shave of the rent secured by the lease of 
6th January 1882 and that if he did not 
pay the principal money within four 
years, the lessee would be entitled to 
withhold the payment of his entire share 
of the rent until the said loan was liqui¬ 
dated—(Ex. B-4). By the deed of fur¬ 
ther charge, dated 1st September 1388 
(Ex. B-6), Qunatulain similarly borrow¬ 
ed a sum of Rs. 2,900 from Jaffar Qali 
Khan and after referring to the leases of 
10th May 1880 and 6th January 1882, 
executed by his elder brother, Muham¬ 
mad Mirza and ratified by his mother, 
Nawab Iiaukab Mahal, on his behalf by 
an agreement, dated 26th January 1882 
under which Jafar Quli Khan was in 
possession of the villages in dispute to 


scoure the " payment of ancestral debts’’ 
stated that he was jointly responsible 
for the liabilities created by the afore¬ 
said deeds according to the conditions 
therein laid down and stipulated that if 
he did iiot pay the sum borrowed with 
interest at 1 per cent, per mensem with¬ 
in four years, the mortgagee shall have 
power to deduct the same from his share 
of the rent secured by the lease. Shap¬ 
per Mirza and Qurratulain cotiid not 
have succeeded in securing the loans of 
Rs. 500 aud R8. 2,900 but for the assur¬ 
ance given by them in their deeds and 
the stipulation contain'd therein that 
the morfc. age© could recover the same in 
case of non-payment within csrtain pe¬ 
riods from the rents payable to them 
under the lear-e aforesaid. The law en¬ 
acted in S. 115. Evidence Act, relating 
to estoppel as a consequence of cuclavn- 
tiou, act or omission causing another’s 
belief, aud action thereon does not differ 
from the English law cn that subject and 
as observed by their Lordships r i the 
Privy Council iu Sarat Chundcr Dey v. 
Gopal Ghunder Lalia (28), the main 
question in determining whether estop¬ 
pel has been occasioned is whether the 
representation has caused the person to 
whom it has been made, to act on the 
faith of it, the motive o~ the knowledge 
of the matt er on the p ort of the person 
making the representation being of little 
consequence. 

The possession of a person under an 
express assertion of a title, whether pro¬ 
prietary or otherwise within the know¬ 
ledge of the peison who has a right to 
ocsg him may be?iks under certain cir¬ 
cumstances vest the person in possession 
with the title assorted, if his possession 
and the right asserted in relation thereto 
remain unchalleu&o l for more than 12 
years tint is for the period provided hy 
law : Paramesioaram Mumbannoo Krish- 
nan Tengal (29) and Tliakorc Fate- 
singhji v. Bamanji Ardeshir Dalai (30). 
The lessee in this case has been in pos¬ 
session of ihe property by an open asser¬ 
tion of his title under a lease oi 1882. 
Shapper Mirza and Qunatulain have 
been accepting the rents with full know¬ 
ledge of the circurnsta.nces under which 
the lease was granted, as shown by the 
b opds dated 7th March 1882 and 1st 

28. (1S98) VO Cal 296=19 I A 203 (PC). 
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September 1888 (Exs. B-4 and B-6) 
above referred to. The acceptance of 
such rent does nob merely involve the 
creation of a tenancy-at-will, for a land¬ 
lord, who accepts rent under those cir¬ 
cumstances and omits to exercise his 
right of ejectment cannot preserve his 
right to o^her claims continuously de¬ 
nied by the tenant. The plainfciffs-ap- 
pellanfa derive their title from Shapper 
Mirza and Qurra'ulain and it is nob open 
to them now to question th9 leases which 
their predecessors-in-title accepted and 
the benefits of which they enjoyed till 
the end of their lives. 

We accordingly allow the appeals of 
Nawab Wala Qadar Husain Ali Mirza 
and Sultan Husain Mirza, plaintiffs-ap¬ 
pellants in Appeal No. 49 of 1911, in so 
far that they will be entitled to get pro¬ 
prietary possession of the property in 
dispute to the extent of 2/7 1 hs share be¬ 
longing to Qurratulain subject to the 
terms of the lease of 6bh January 1882 
and Bazm Ara B.'gamand Shams Ara Be¬ 
gan), plaintiffs-appellunts in Appeal No. 

56 of 1911, will similarly be eutillel to 
proprietary possession of3/4ths of 2/7chs 
ebare io Mauza Kanausi and the entire 
2/7ths share iu other villages inherited 
by them from Shapper Mirza subject 
to the terms cf the aforesaid lease. As 
the contesting defendants 11 to 19 have 
succeeded in establishing their right to 
retain possession of the property in dis¬ 
pute under the lease of 6th January 
1882, they will get their costs here and 
below from the plainbiffs-appellauts who 
will under the circumstances, hear there 
own costs throughout. 

b.v./r.k. Appeal partly allowed. 
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Lindsay, J. C. 

Sheo Pal Singh —Objector—Appellant. 

v. 

Mt Kripala —Applicant—Respondent. 
Misc. Appeal No. 43 of 1914, Decided 
on 11th March 1915, from the decree of 
Disfc.J., Lucknow, D/- 29th August 1914. 

(a) L-mitatEon Act (9 of 1908), S. 5—Pre¬ 
sentation of appeal to wrong Court —Bona 
fide mistake—Sufficient cause. 

A presentation of an appeal to a wrong Court 
under a bona fide mistake may bs sufficient 
cause witbiu the meauing cf S. 5, Lim. Act: 21 
Bom 552; 19 All 34S Ref. [P 75 C 1] 

(b) Limitation Act (9 of 1908), S. 5 —Minor 
appellant — Mother unaided by counsel — 
Appel filed in wrong Court— Presentation to 
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proper Court beyond period of limitation— 
Mistake was held bona fide and excusable. 

Where proceedings were conducted on behalf 
of a minor appellant by his mother unaided by 
Counsel and sheffilcd the appeal in a wrong Court, 
but the memorandum of appeal being returned 
for presentation to the proper Court she present¬ 
ed the memorandum to the latter Court beyond 
the period of limitation: 

Held: that the mistake in filing the appeal in 
the wrong Court v.as bona fide and that the delay 
in presenting the appeal to the proper Court was 
excusable. [P 75 C 1] 

K. Darabji and Girja Saran Lai —for 
Appellant. 

Hargobind Das —for Respondent. 

Judgment.—This appeal has been up 
before me already. By an order dated 
10th December 1914 it was sent back to 
the Court of the Additional District 
Judge of Lucknow so that a proper judg¬ 
ment might be written. The short ques¬ 
tion for disposal is whether or not the 
appellant here showed good cause to the 
Additional Judge for the admission of 
an appeal which was undoubtedly pre¬ 
sented beyond time. It appears that the 
case had its origin in the Revenue Court. 
The appellant, Sheo Pal Singh, as a minor 
acting under the guardianship of his 
mother, Mt. Janaka, filed an objection to 
an application for partition brought by a 
woman Mt. Kripala. The objection un¬ 
doubtedly raised a question of title, for it 
was asserted that Kripala had no sharein 
the village by reason of her having become 
unchaste. The Assistant Collector held 
that the widow’s unchastiby was no 
reason for depriving her of her share. 
The objection of Sheo Pal Singh was 
therefore dismissed. An appeal was then 
taken to the Deputy Commissioner, 
whore it was kept pending for some time 
for various reasons to which I need not 
refer. Eventually the Deputy Commis¬ 
sioner having had his attention drawn 
to the matter came to the conclusion 
that the appeal did not lie to him. He 
returned the memorandum of appeal for 
presentation to the Court of the Addi¬ 
tional District Judge. The Additional 
District Judge has held that no good 
cause within the meaning of o. 5, Lim. 
Act, has been shown which would justify 
the entertainment of this appeal beyond 
the period of limitation. S. 14, Lim. 
Act, of course, cannot help the case of 
the appellant, for that section applies 
only to suits and applications. But it 
has been held in various rulings, of 
which I need refer only to Dadabhai 
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Jamsetji v. Maneksha Sorabji (l), that 
a presentation of an appeal to a wrong 
Court under a bona fide mistake may be 
auffioient cause within the meaning of 
S. 5, Lim. Aot. Brij Mohan Das v. 
Mannu Bibi (2), which is a Full Bench 
ruling, is to the same effect. 

I have looked into the record of this 
case and I find that the proceedings have 
been conducted on behalf of this minor 
appellant by his mother and that no 
Counsel seems to have bean engaged for 
the purpose of filing the appeal after the 
Assistant Collector had passed the order 
dismissing the objection. In these circum¬ 
stances, I think, it may very well be held 
in the appellant’s favour that the taking 
of the appeal to the Court of the Deputy 
Commissioner was a bona fide mistake 
and having regard to all the circumstances 
I think the delay in presenting the 
appeal in the Courts of the Additional 
Judge may very well be excused. I, 
therefore, allow this appeal, 89t aside 
the order of the Court below and direct 
the Additional District Judge to enter¬ 
tain the appeal now and dispose of it in 
accordance with law. I pass no order 
with regard to costs in this Court. 

B.v./r.K. _ Appeal allowed . 

1. (1897) 21 Bom 552. 

2. (1897) 19 All 348. 
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Lindsay, J. C. 

Ali Bakhsh —Plaintiff—Appellant. 

v. 

Ghurai and another — Defendant and 
Plaintiffs—Respondents. 

Second Appeal No. 421 of 1912, Deci¬ 
ded on 15th December 1914, from decree 
of Diet. Judge, Rae Bareli, D/- 11th 
July 1912. 

(a) Registration Act (16 of 1908), S. 17 
(l)(a)—Question whether grove transaction 
amounts to transfer of immovable property 
depends on facts—Transfer of plot with trees 
and house—Plots to be retained as grove— 
Held it is transfer of immovable property 
and requires registration.* 

The question whether a grove transaction 
amounts to merely a transfer of standing timber 
or to a larger transfer of an interest in immove¬ 
able property is one to be determined upon the 
circumstances of each case. 

Where a transfer is made of certain plots of 
laud containing trees of various kinds and a 
house not with the intention thatlthe trees are to 
be severed and U6ed as timber, but with the in¬ 
tention that the plots are to be maintained as 
grove as they are, the transfer is one of immov¬ 
able property and the deed of transfer requires 


registration ; 9 I C 478; Diss, from; 6 AT H C R 
71, Ref. [P 76 0 1] 

(b) Evidence Act (1 of 1872), S. 91—Legal 
relationship can be proved by oral evidence 
though terms are reduced to writing. 

The faot of the existence cf a particular legal 
relationship may be established by oral evidence 
although the terms which govern the relation¬ 
ship may be expressed in writing. [P 7G 0 2] 

(c) Evidence Act (1 of 1872), S. 92 Gift 
deed by Mahommedan inadmissible for want 
of registration—Gift according to Mahome- 
dan law can be proved by oral evidence. 

Where a M lhomedan executes a deed of gift 
which is inadmissible in evidence, oral evidence 
is admissible to prove tbat tho gift has been 
validly made in accordance with the Mahom¬ 
medan law. [P 76 C 2] 

Muhammad Wasim —for Appellant. 

Ali Muhammad —for Respondent?. 

Judgment. —The dispute between the 
parties in this case relates to certain 
trees and a clump of bamboos, the case 
of the plaintiffs being that they were 
entitled to a share of this property under 
the Mahomedan law of inheritance. 
The defendant set up a deed of gift un¬ 
registered, which the Court9 below have 
accepted in evidence as sufficient proof 
of the defendant’s title. The lower Ap¬ 
pellate Court ha3 also referred to oral 
evidence on the record, which shows 
that a gift was made and possession de¬ 
livered to the defendant; and has held 
that this evidence alone is sufficient to 
establish the fact that a gift was made. 
The first point argued in appeal is tbat 
the Courts below were wrong in admit- 
tinglbhe unregistered deed of gift into evi¬ 
dence. The contention is that the trans¬ 
fer being one of immovable property by 
way of gift tho deed was compulsorily 
registrable under the provisions of S. 17, 
sub-S. (l), Cl. {a), Registration Act ; and 
S. 49 of that Act is, therefore, relied 
upon to show that the deed being un¬ 
registered could not operate to transfer 
any title to the defendant. 

Both the Courts below seem to have 
treated the trees referred to in the 
document as "moveable property” 
within the definition of that expression 
contained in S. 2, Cl. (9), Registration 
Act; that is to say, they were of opinion 
that the trees were standing timber 
which the Act regards as “moveable pro¬ 
perty. ’’ They held accordingly that the 
document was not liable to registration 
and was admissible in evidence. They 
relied upon a ruling of the Allahabad 
High Court reported as Mangal Sen v 
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Mt. Naoli (l), ia which it seems to have 
been held that 'a grove of mango trees 
apart from the land oa which it stands 
is not. immovable properly for the pur¬ 
poses of registration. If 'that ruling 
assumes, as it app?ars to do, that “stand¬ 
ing trees" an • “standing timber” are con- 
ve-tih'o terms I am unable to follow it. 
The question whether a grove transaction 
[amounts to nr. rely a transfer of standing 
hunter or t) a larger transfer of an in¬ 
terest in immovable property is one to 

be determined upon the circumstances of 
the case. Ab was observed by the Judges 
of the Madras High Court in the ease re¬ 
ported as Snkry Kurdeppa v. Goonda- 
kvll Nagircddi (2): 

Cort in things such as » piece of land, aio in 
l<il! circumstances immovable. Others such as 
trees attached to tho {-round, are so long as they 
are so attach'd, immovable: when the severance 
has been effected they become moveable. A 
document therefore evidencing an interest in 
laud must always require registration. One with 
respect t > trees may or may not requir it accord¬ 
ing to the character of the 'transaction. If the 
parties cor.tempi .to the interest passing aft:r 
c nversion of the immovable to a moveable, it 
will not. If the inter st passed cov.teraplates the 
continuance of the quality of imn ovabilitv, it 
will.” 


In tho case before me the deed speaks 
of a transfer of two plots of lands con¬ 
taining trees of various kinds and a 
house and there was obviously no inten¬ 
tion that tho trees should be severed and 
used as timber: on the contrary, it ap¬ 
pears to have been contemplated that 
the plots should be maintained as groves 
which they were at the time tho transfer 


was mane. There wo. 3 clearly a gift of 
immovable property and the deed re¬ 
quired registration; anl the hading of 
the Courts below to the contrary i 3 an 
error of law. There remains the ques¬ 
tion whether the deod being inadmissible 


to prove a transfer by reason of want of 
registration, the defendant was entitled 
to produce and rely upon evidence ali¬ 
unde to show that a valid gift had b:eu 


m: fie in bis favour. 

It is conceded that os tho parties are 
Mu hammalans the transaction was not 
governed by the provisions of Ch. 7, 
T. P. Act [cf. S. 129, of that Act] and ib 
is admitted that under Mahotnedan 
law a valid transfer by gift can be 
effected by delivery of possession to the 
donee with tho intention of passing the 

1. (1911 )~gT CL £787 

(1870-71) 6 MHC R 71. 


property to him. The oral evidence ad¬ 
duced in the case shews that there was 
such a delivery in this instance. But it 
is argued that the donor having elected 
to have a deed executed as evidence of the 
transfer, no other evidence except the 
document itself is admissible in proof of 
the transaction, and consequently if tfce 
reception in evidence of tbs deed is im¬ 
possible fer want of registration, tho 
transfer cannot be proved at all. S. 21, 
Evidence Act, is relied upon in support 
oi this contention, but that section only 
excludes evidence, other toan the docu¬ 
ment itself, to prove the terms of a con¬ 
tract, or of a grant or of any other dis¬ 
position of property. Bub the fact of the 
existence of a particular legal relation¬ 
ship may be established by oral evidence 
although the terras which govern the re¬ 
lationship may bo expressed in writing 
(Phipson, Law of Evidence, Edn. 4, 
p. 528*); and it bag bean held in England 
that the existence of a partnership may 
be shown without producing tho deed : 
see Alderson v. Clay (3), also the other 
authorities referred to in the passage 
from Phipson above mentioned. 

I hold therefore that the oral evidence 
cf gift adduced bore was admissible and 
as it has teen believed it must be taken 
that the defendant ia in possc-ssioa as 
owner by a valid transfee by way of gift. 
Tho plaintiffs in these circumstances had 
no title and the suit necessarily failed. 
The appeal is dismissed with costs. 
B.V./r.K. Appeal dismissed. 

# Edn. 5, p. 542—Ed. 

3. 1 Stark 405=18 R R 738. 


A. I. R. 1915 Oudh 76 

Lindsay, J. C. 

Ram Nath— Plaintiff—Appellant. 

v. 

Mahadeo Prasad and others —Defend¬ 
ants—Respondents. 

Second Appeal No. 76of 1915, Decided 
on 25th May 1915, from the decree of 
Disr. Judge, Gouda, D/- 2Isb December 
1914. 

H’ndu Law — Alienation — Coparcener— 
Mortgage is not binding unless for legal 
necessity against property—Neither personal 
decree against survivors cau be passed. 

In suits upon mortgages of joint Hindu family 
property, ent-red into by one member of the 
family, the mortgagee cannot got a decree for 
sale of the mortgaged property, or even a per¬ 
sonal decreo, agaiust the surviving members, 
unless he proves that the money was borrowed 
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for purposes whioh are binding on the joint 
family. [P 77 0 2] 

Aditya Prasad —for Appellant. 

Bam Bharose Lai —for Respondent. 

Judgment. —This appeal arises out of 
a mortgage suit brought by the plaintiff- 
appellant to enforce a simple mortgage 
which waB executed on the 11th October 
1907 by one GangaNarain. Ganga Narain 
was the father of the first and second 
defendants and the grandfather of the 
third and fourth defendants. The fifth 
defendant was the mortgagee and in the 
fourth paragraph of the plaint it was 
stated that he had transferred his inter¬ 
est under the mortgage to the present 
plaintiff on th9 17th July 1913. The 
relief which was asked for in the plaint 
was that the money due on the mortgage 
might bo realized by sale of the mort¬ 
gaged property. The defence which was 
set up was to the effect that the pro¬ 
perty mortgaged was joint ancestral pro¬ 
perty belonging to the family of which 
Ganga Narain, the mortgagor, wa9 a 
member. It was pleaded that Ganga 
Narain had no right to make a mortgage 
of this property. The defendants further 
pleaded that they were in possession of 
the property now by right of survivor, 
ship and were not the heirs of Ganga 
Narain. They pleaded, therefore, that 
the plaintiff was not entitled to have 
the property brought to sale. The Court 
of first instance dismissed the claim. 
Th9 Munsif pointed out that there was 
no allegation in the plaint to the effect 
that the mortgage had been executed for 
legal necessity or for any other purposes 
which would be binding on the joint 
family property. Some attempt was 
made on the part of the plaintiff to pro- 
duoe evidence to show the purposes for 
wbioh the money was borrowed, but 
this evidence was discredited by the 

Munsif. 

The Munsif, therefore, held that as no 
legal necessity had been proved the pro¬ 
perty could not be brought to sale, nor 
could the surviving members of the joint 
family be made personally liable. He 
further stated in his judgment that as 
the plaintiff failed to ask for a personal 
decree be was unable to give him a 
decree of that kind. At the same time 
he was doubtful as to whether in the 
circumstances disclosed any personal 
decree could be given. The plaintiff 
went in appeal to the District Judge, 


where he pleaded first cf all that he was 
a bona fide purchaser of the mortgagee 
rights from the fifth defendant, that the 
deed had been executed for purposes 
which were binding on the joint family 
and he claimed in any oase that ha was 
entitled to a simple money-decroa. The 
learned Judge dismissed the appeal. He 
held that the plaintiff having failed to 
ask for a porsonal decree in the Court of 
first instance was nob entitled to make 
that demand in appeal. He further 
pointed out that there being no proof 
that the execution of the dead had been 
m-ido for any legal necessity, the pro¬ 
perty could not ha made liable for s*le 
under th9 mortgage. In appeal here it 
has been contended that the plaintiff was 
entitled to a personal decree. I think 
this contention cannot be allowed. The 
faots being as stated above it was incum-| 
bent upon the plaintiff, who asked in his! 
plaint for realization of the mortgage- 
debt by sale of the mortgaged property, 
to prove that the sons and the grandsons 
of the original mortgagor were liable to 
discharge the debt and that the property 
in their hands was affected by the 
mortgage so as to render it liable to 
sale. 

It is well understood no.v that the 
mortgagee in a case like this cannot get 
a mortgage decree for sale unless he 
proves that the money was borrowed for 
purposes whioh are binding on the joint 
family. There was no allegation to this 
effect in the plaint and there was, as the 
Munsif found, no proof of any snch fact. 
To allow the plaintiff a personal deoree 
against these defendants now would 
amount to giving him indirectly what he 
cannot obtain directly, for in execution 
of a personal deoree against these de¬ 
fendants he would be entitled to bring 
the property in their hands to sale, and as 
it has not been shown that the money was 
borrowed for any purpose which would 
bind the family or its property, in my 
opinion, it cannot be said that there is 
any right to a personal decree. I think 
the judgment of the Court below is per¬ 
fectly correct. The appeal fails and is 
dismissed with costs. 

B.v./r.K. Appeal dismissed. 
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A. 1. R. 1915 Oudh 78 

Stuart and Kanhaiya Lal, A. J. Cs. 

Ghulam Allas Khan and another — 
Plain tifis—Appellants. 

v. 

Bibi Ummatul Fatima and others —De¬ 
fendants—Respondents. 

First Appeals Nos. 6G and 81 of 1913, 
Decided on 5th July 1915. against decree 
of Sub-Judge, Mohanl&lganji, Lucknow, 
D/- 29th April 1913. 

Oudh Estates Act (1 of 1869), Ss. 2, 14 and 
22—Oudh Estates (Amendment) Act (3 of 
1910), S. 3 —Summary settlement—Grant of 
sanad — Construction — “Primogeniture” — 
Meaning of—Res judicata—Succession held 
governed by S. 22 —Words in S. 14, “might 
have succeeded,” meaning of—Applicability 
of S. 14—“Successors” meaningof—“Nearest 
male heir”-—Interpretation of. 

The Mauiarpur Estate was held, at the tim® 
of annexation of Oudh, by one Sughra Bibi a 
Bachgoti Khan/.ada of Shia faith. The Summary 
Settlement was made with her and a sanad in the 
ordinary primogeniture form was subsequently 
granted to her. She died on 11th November 
lfiG5, but her name was entered in the first and 
second lists framed under S. 8, Act 1 of 1869. She 
executed a will on 29th June 1S62 bequeathing 
her whole estate to her youngest half-brother 
Akbar Ali Khan, who fucceeded to the estate on 
her death. At the date of the execution of the 
will and at the date of h f r death, her eldest half- 
brother Jafar Ali Kban was alive. Akbar Ali Khan 
transferred on 23rd July 1869, by a hiba-bil-ewaz 
39 villages to his wife Ilahi Khanam. On 29th 
June 1S71, 16 days before his death, Akbar Ali 
made a will by which he bequeathed the remaining 
43 villages in tho estate to Ilahi Khanam. At 
the time of Akbar Ali Khan’s death cn 15th July 
1871, his nephew Ghulam Husain Khan, son of 
his sec - .nd brother Ilasan Ali Khan, was alive. 
Ilahi Khanam died intestate on 20th April 1399 
leaving six daughters Ummatul Fatima, Bibi 
Batul, Ivaniz, Asghari, Ruqaiya and Haidari, 
who took joint possession of the estate on the 
death of their mother. After the death of Ilahi 
Khanam, the question of succession was brought 
before the Couris on several occasions. Two suits 
were now brought, one by Ghulam Abbas, son of 
Bibi Batul, and tb u other by Mohammad Jafar, 
son of Ummatul Fatima, both claiming posses¬ 
sion of the Taluqa uuder the rule of primogeni¬ 
ture, asserting that succession to the estate was 
governed by the terms of the sanad. It was 
found that Ghulam Abbas was born before Mo¬ 
hammad Jafar : 

Held : (Per Stuart, A. J. C,), that litigations 
which took place subsequent to the death of Ilahi 
Khanam to which her daughtois were parties, 
could not ' perate as re3 judicata in the present 
suit as the daughter’s sons were not parties to 
thorn, [P 83 C 2] 

That Ilahi Khanam was neither a talukdar nor 
an heir or legatee of a talukdar and that succes¬ 
sion at her death was not governed by the provi¬ 
sions of S. 22, Act 1 of 1869. [P 84 C 2] 

That the amendment made by the Oudh 
Estates (Amendment) Act 3 of 1910, in the defi¬ 


nition of legatee, as given in S. 2, Act 1 of 1869, 
could not be given retrospective effect in the pre¬ 
sent case as it would have the effect of divesting 
persons who would otherwise be entitled at least 
to a portion of the estate. [p S4 C 21 

That the words “would have succeeded” as 
used in S. 14, Act 1 of 1869, were not equivalent 
to “might have succeeded” and must be confined 
to persons in the special line of succession that 
would have been applicable to the particular case 
if the transferor or testator had died intestate 
and the death had occurred at the date of the 
transfer cr in the case of a gift by will, at the 
time w hen the succession opened. [P 86 C 1,2] 

That a transfer to a person coming under any 
of the clauses of S. 22 did not bring the transfer 
within the provisions of S. 14, if that person 
would be excluded by a senior member in his 
own class, and that the grouping iu the clauses 
of S. 22 could not be held to bind the rule of 
succession therein. [P 87 C 2] 

That therefore at the time of Sughra Bibi’s 
death her eldest, brother and the son of her second 
brother having been alive, the bequest made by 
her to her fourth brother, Abbas Ali Khan, had 
tbe effect of breaking the prescribed line of suc¬ 
cession and so the provisions of S. 14 could not 
be applied. [P 88 G 1] 

That explanation toS. 3, Oudh Estates (Amend¬ 
ment) Act 3 of 1910, referred only to succession 
to the estates of a talukdar and therefore could 
not apply to Ilahi Khanam. (P 88 C 2] 

That the rule of primogeniture laid down in 
the sanads granted by Lord Canning meant the 
rule of lineal primogeniture as known to English 
law- [P 9i C 1] 

That the estate created by the aforesaid sanad 
was not an estate known to English law and 
that, to a certain extent, it resembled an estate 
in fee simple, but was differentiated from it by 
the fact that under its terms, no femal9 could 
succeed and that it bore seme resemblance to an 
estate in tail male, but was differentiated from 
that bv the fact that a collateral could succeed 
under the sanad whereas no collateral could suc¬ 
ceed to an estate in tail male. [P 91 C 2] 

That the word "successors” as used in the 
sanad meant "successors on death” and included 
both heirs and devisees but not transferees during 
life-time. [P 93 C 1] 

That the words "nearest male heir” could not 
be interpreted as meaning "nearest male heir ac- - 
cording (o the personal law of the grantee.” 

[P 95 G 1] 

That the meaning of the sanad with regard to 
succession might be summarized as follows: In 
the event of intestacy the case of all relatives of 
legitimate descent would be considered, all 
females and those claiming through females 
would be excluded and the succession would go 
to the surviving representatives of the highest 
line, however collaterals only being admitted in 
the absence of tbe survival of descendant?. 

[P 97 G 2] 

That therefore although succession to the estate 
was regulated under the terms of the sanad, 
neither of the plaintifis-appellants, as daughter’s 
sons, had any title under its terms. [P 98 C 1] 
Held: (Per Kanhaiya Lal, A. J. C.), that the 
word “successors” as used in the sanad denoted 
successive heirs or persons succeeding to the in¬ 
testate or undisposed of residue rather than per- 
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sons iu whose favour a transfer or bequest might 
be made by the owner iu his life-time. 

[P 102 0 2] 

That in the hands of Akbar Ali Khan and Bibi 
Ilahi Khanam the estate was governed by the 
Mahomedan law and the plaintiffs as sons of the 
daughters were not entitled to the e-tato in per- 
ference to tho daughters. [P 107 C 2] 

That exclusion of daughters by tho sanad did 
not mean exclusion of the daughters’ sons and 
that the disability attached to the sex and not 
to the line. [P 10^ C 2] 

That among son3 by different daughters the 
preference was to be determined by seniority of 
the line and the ags of persons representing the 
senior line, but no question of age arose where 
the persons claiming were not of the same line. 

[P 103 C 1] 

Moti Lai Nehru , Ram Chandra and 
Ram Bharose Lai —for Appellants. 

Jagmohan Nath Chak, G. H. Thomas, 
Wazir Hasan, J. K. Banerji and Bepin 
Chandar Chatterji —for Respondents. 

Stuart, A. J. C. — The facts of the 
case out of which these two appeals have 
arisen, are follows : The Maniarpur 
Estate, which is situated in the districts 
of Sultan pur and Fyzabad, was held at 
the time of the annexation of Oudh, by a 
lady of the name of Sughra, a Bachgoti 
Khanzada, a member of a family of Raj¬ 
puts, who had previously become Mi- 
homedans. The family were Shias. The 
Summary Settlement was made with 
Bibi Sughra, and a sanad in the ordinary 
primogeniture form was subsequently 
granted to her. She died on 11th Novem¬ 
ber I 860 , but her name was entered in 
tho lists framed under S. 8 , Act 1 of 1869, 
in the first list as a person to be con¬ 
sidered a 3 talukdar, and in the second list 
as one whose estate, according to tho 
custom of the family, ordinarily devolved 
upon a single heir. This is not the only 
instance in which the name cf a person 
who had died before the date of prepara¬ 
tion was inserted in the lists. Another 
well-known case was that of Thakur 
Gajraj Singh of Mahewa: see Thakur 
Sheo Singh v. Rani Raghicbans Kanwar 
(1). Mt. Sughra executed a will on 29th 
June 1862, bequeathing her whole estate 
to her youngest half-brother Akbar Ali 
Khan. The lady was the daughter of 
Basawan Khan by his first wife. Basa¬ 
lt , wan Khan had four sons by his second 
wife: Jafar Ali Khan, Haran Ali Khan, 
Baqar Ali Khan and Akbar Ali Khan. It 
was to the youngest of these four bro¬ 
thers that Sughra bequeathed her estate. 

At the date of the execution of the 
1. (1005) 27 All 634=8 O C 317. 


will and at the date of Bibi Sughra’s 
death, Jafar Ali Khan was alive. It is 
to be noted that the will of 29th Tune 
1862, was made some years before the 
passing of Act 1 of 1869, and that ac¬ 
cording to the definition of ‘ legatee” in 
S. 2, Act 1 of 1869, Akbar Ali Khan was 
not a legatee within the meaning of that 
Act. Their Lordships of tho Privy Coun¬ 
cil considered the meaning of the word 
“legatee” in Thalcurain Balraj Kun- 
war v.Rac Jagatpal Singh (2). In view 
of the fact that Jafar Ali Khan was 
alive at the time of Bibi Sughra’s death, 
Akbar Ali Khan was not “heir” to the 
property within the meaning of S. 2 of 
the Act and the terms of the sanad, and 
the bequest was a transfer by will to a 
person who was not the heir. Akbar Ali 
Khan succeeded to the possession of the 
taluqa on 11 th November 1S65. He was 
not a “ Talukdar” as his name was not 
entered in the lists. He was not an 
“ heir ” of a talukdar or a “ legatee ” cf a 
talukdar within the meaning of the Act 
subsequently passed. Akbar Ali Khan 
transferred on the 23rd July 1869 by a 
hiba-bil-ewaz, ostensibly in satisfaction 
of the amount due for dower debt, 39 
villages to his wife Ilahi Khanam. That 
transfer took effect at once, the lady 
being placed in possession of all the 39 
villages. By an alteration of physical 
boundaries, the 39 units have since been 
reduced to 31, but the area transferred 
has remained the same. On 29th Juno 
1871, 16 days before bis death,.Akbar Ali 
Khan made a will, by which he bequea¬ 
thed the remaining 43 villages in the 
estate to Ilahi Khanam. At the time of 
Akbar Ali Khan’s death, which occurred 
on 15th July 1871, his nephew Ghulam 
Hussain Khan, sod of his second brother 
Hasan Ali Khan, was alive. Ilahi Kha¬ 
nam died intestate on the 20th April 1899 
leaving issues, six daughters, Bibi Umma¬ 
tul Fatima, Bibi Batul, Bibi Kaniz, 
Bibi Asghari, Bibi Ruqaia and Bibi 
Haidri. These ladies took joint posses¬ 
sion of the estate on the death of their 
mother. At firs 41 , the name of Ummatal 
Fatima was alone recorded in the Reven¬ 
ue papers, but by a subsequent order, the 
names of all the six ladies were recorded 
jointly. 

So far succession had devolved with¬ 
out adjudication on the part of the Civil 

2. (1904) 26~A11 893 = 3 132=7 0~C~248 
(P C). 
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Courts. Bub after the death of Ilahi 
Kh'inam, the question of succession was 
brought before she Courts on several 
occasions. The first person to dispute 
the title of the ladies, was Ghulam 
Husain Khan, the nephew of Akbar Aii 
Khan, of who n mentioo has already 
been made. He file i suit No. 42 of 1900 
in the Court of the Subordinate Judge of 
Sultan pur against the six ladies for the 
possession of the taluqa. Ho based his 
claim ou an alleged custom applying 
previsions of the Hindu Law, alleging 
tha* - the family who had originally been 
Hindus were governed by a custom 
originating in the dootrines of the Hindu 
Law with regard to succession and that 
this custom continued effective after 
they had become Muhammadans. His 
suit was dismissed on the ground that 
he failed to prove that succession in the 
family was governed by the provisions of 
the Hindu Law, or that a custom existed 
excluding daughters from succession. 
He filed no appeal, and this dismissal 
became final against him from its date, 
the 13th June 1903. The six ladies were 
defendants in that suit, but their sous 
were not parties to it. 

The seeoud suit was filed by another 
Akbar Ali Khan, the brother of Ilahi 
Khinam, against the six ladies for pos¬ 
session of the Laluqi. Thi3 Akbar Ali 
Khan based his claim on the following 
allegations. Ho asserted that Akbar Ali 
Khan, the husband of Ilahi Khanam, 
was a person who would have succeeded 
according to the provisions of Act I of 
1869 to the estate, if Sughra had died 
intestate, and that in those circum¬ 
stances, succession to the property was 
governed by the provisions of S. 14, Act 
I of 1869. Reading those provisions with 
the provisions of S. 22, Cl. 6 of the same 
Act, he claimed to succeed under the 
provisions of S. 22, Cl. 6 basing hi3 title 
to a certain extant upon the interpreta¬ 
tion at which the Court of the Judicial 
Commissioner had arrived in the case of 
Rae Jagatpal Singh v. Thakurain Bal- 
raj Kuar (3), on 6ch March 1900. But 
before his case was decided, their Lord- 
ships of the Privy Council reversed the 
Judicial Commissioner’s decision in 
Thalcarain Balraj Kunwar v.RaeJagat- 
pal Singh (2) and the Counsel for Akbar 
Ali Khan, under standing the decisions 
8. (1900) 8 0 0 ltlO. 


of their Lordships to mean that the 
words, 

a person a ho would have succeeded, according 
to tbo provisions of the Act, to the estate if the 
testator had died intestate” 

denoted the heir-apparent rather than any 
possible heir, gave up the position that 
succession to th9 property was governed 
by the provisions of S. Hof ActIof 1869. 
In the decision cf the case of Akbar Ali 
Khan, the Judicial Commissioner’s Court 
arrived at the finding that S. 1-1 did not 
govern succession to the estate but that 
S. 15 had operation, that the estate was 
taken out of the operation cf the Act 
owing to the fact that Sughra had be¬ 
queathed the estate to a person who was 
uot her heir apparent, that succession 
was governed by the Mahomedan law, 
and that Akbar Ali Khan’s case must fail 
accordingly. It is to be noted that 
Akbai Ali Khan s case was based entirely 
upon the allegation that succession must 
be governed by the provisions of Ss. 14 
and 22, Act 1 of 1869, and that at first, 
he asserted no title by virtue of the rule 
of succession laid down in the sanad. 
The decision in question is reported as 
Mt. Umutul Fatima v. Asgar Ali Khan 
(4). At p. 50 the Court of the Judicial 
Commissioner refers to a belated argu¬ 
ment put forward by the Counsel for the 
plaintiff. The words are: “This view” 
(that is, the view that upon the con¬ 
struction of S. 14 of Act 1 of 1869 accep¬ 
ted by the Court of the Judicial Com¬ 
missioner, the Act does not apply to the 
Maniarpur Estate) 

“is accepted by the learned Advocate for the 
plaintiff. But he contends that though his case 
under the Act fail3, yet he is entitled to succeed 
apart from the Act upon the terms of the sanad 
which is on the record and which provides that 
the estate shall descend to the nearest male heir 
according to the rule of primogeniture.” 

The learned Judges proceeded to find 
that the case so sot up was an absolute¬ 
ly new case, that it was not the case put 
forward in 'tbe lower Court, and that 
they would not be justified in awarding 
the plaintiff any relief upon a plea based 
on the terms of the sanad. They did 
not stop there, but proceeded to discuss 
briefly whethor, even if such a plea was 
admissible, the plaintiff could succeed 
thereon. They held that he could not. 
They decided that the words “rule of 
primogeniture” referred to in the sanad, 
meant the custom of gaddi-nashini or 
d escent to a single heir which prevailed 
l 4. (1905) 8 O C 45. 
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ia some thirty families in Oudh, and held 
that there were no materials upon whioh 
they could deoide what particular custom 
of gaddi nashini prevailed in the Maniar- 
par Estate. They deoided that they had 
no reason to suppose that suoh oustom of 
-gadi.nashini as prevailed in the Mania- 
par Estate would give a brother prefer¬ 
ence to a daughter’s son, and in offeot 
arrived at the conclusion that, even if 
the plea had been admitted, they would 
not have found it established. But the 
Court, nevertheless, decreed the appeal 
on the clear point that the plea could 
not be admitted. Wells, A. J. C., remarks 
at p. 54: 

“Finding, however, that the suit must fail on 
the ground that Act I of I960 caunot be applied, 
■that the plaintiff ought not to be allowed now to 
set up a case on the ear ad, and that if this be per¬ 
mitted he has cot established a clear title to suc¬ 
ceed under it, I would decree the appeal and dis¬ 
miss the suit with costs,” 

and Scott, J. C , says: 

“I agree with my learned colleague that the 
plaintiffs cannot b9 permitted to set up an en¬ 
tirely new case in appeal.” 

It may thus be taken that the effect of 
the sanad on succession to the property 
was not effectively considered. It can¬ 
not be known what would have been the 
result if Akbar Ali Khan had based his 
case upon the terms of the sanad and if 
the case had been argued before the 
Court on the plea that the words “rule 
of primogeniture’’ used in the sanad, 
meant what they would mean in English 
law. Some years after this decision was 
passed, the Judicial Commissioner’s Court 
had to decide the meaning of the words 
“rule of primogeniture” as used in S. 8 
of Act 1 of 1869 with reference to the 
succession to the property of a talukdar 
whose name was entered in the third list. 
While it is to be noted that the question 
in that case was with regard to the 
meaning of the words used in an Act 
passed by the legislature, and in the 
case of Akbar Ali Khan the question was 
as to the meaning of the same words 
used in a sanad made several years before 
the Act in question was passed, and in 
circumstances which (as will be subse¬ 
quently shown) make it possible to doubt 
that the same legal knowledge was pos¬ 
sessed by the drafter of the sanad that 
was possessed by the drafter of the sub¬ 
sequent Act, the faot remains that the 
words “rule of primogeniture” are exact¬ 
ly the same, and that many of the infer¬ 
ences drawn in the decision of the sub- 
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sequent case would have had a bearing on 
the previous oase had they been argued 
before the Court. The case to whioh I 
refer is the well-known case of ebi 
Bakhsh Singh v. Cliandrabhan Singh (5). 
At p. 323, Ghamier, J. C., remarks with 
reference to the use of the words in S. 8 
of the Aot: 

“When tho legislature used the words ‘rule of 
primogeniture,’ they must have intended soma 
known rule of succession the details of whioh in 
its application to collateral succession could be 
ascertained. Thore was no such rule known to 
the Hiudu or Mahomedan law apart from 
special customs, the details of which are scaroely 
ever alike. They were providing a rule of succes¬ 
sion which would be applicable to Hindus, 
Mahomedans and Christians alike and in the 
ciroumstance<, I do not think it is an extrava¬ 
gant assumption that they had in mind tho rule 
of primogeniture ai applied to the succession of 
real estate in England.” 

Their Lordships of the Privy Council 
observed at p. 326: 

“What appears to be contended for is that 
some other rule of primogeniture than tho 
rule of lineal primogeniture should be 
applied. In the first Court a certain custom 
was appealed to to make clear or illustrate what 
variation from lineal primogeniture was meant, 
but no success attended that plea and it was 
not maintained at thoir Lordships’ bar. In their 
opinion, the language of the sanad emanating 
from the British authority was simply language 
convoying the ordinary moaning of the word 
‘primogeniture’ in the law of England.” 

Thus their Lordships carried tho 
matter further than the meaning of the 
words “rule of primogeniture” in S. 8 
of Act 1 of 1869. 

As Sughra’s name was entered in List 
2, Act 1 of 1369, this in itself goes no 
further than declaring that the Maniar- 
pur Estate devolved ordinarily upon a 
single heir according to the custom of the 
family on or before the 13th day of Fe¬ 
bruary 1856. But the point before the 
Court in Akbar Ali'e case was not with 
regard tojbhe succession according to the 
custom of the family, for the decision of 
which it would undoubtedly have been 
necessary to discuss the custom of gaddi- 
naahiai proved to be applicable to the 
particular estate, but with regard to the 
succession according to the terms of the 
sanad, in which there was no reference 
to the custom of the family. In these 
circumstances the observations of their 
lordships of the Privy Council have a 
direct bearing. Had the interpretation 
at which their Lordships arrived in the 
subsequent case occurred to the minds 
of the Judicial Commissioner’s Court, 

5. (1910) 3‘2 All 539=37 I A 163=7 I U 724. ~ 
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the latter would if they had admitted a 
plea based on the terms of the sand have 
discussed the terms of the sanad from 
the point of view that the words "rule 
of primogeniture” meant "rule of lineal 
primogeniture” according to their ordi¬ 
nary meaning in the Law of England. 
In no circumstances would the result 
have been different as they refused to 
admit the plea at the late stage when it 
wa9 placed before them but they might 
not have made the remark that the 
words "rule of primogeniture” as used in 
the sanad meant nothing more or less 
than the rule of gaddi nashini applica¬ 
ble to the estate. Their conclusion that 
succession was governed by the Shia 
law is necessarily incomplete as they did 
not consider the effect of the terms of 
the sanad. In no circumstances can this 
case operate as res judicata as the 
daughters’ sons were not parties to it. 

I now come to the third case. Um- 
matul Fatima had succeeded in obtain¬ 
ing physical possession over the whole 
taluka although the names of her five 
sisters were entered as co-9harers. Cer¬ 
tain sisters applied for partition in the 
revenue Courts. Ummatul Fatima op¬ 
posed their application alleging that as 
an eldest daughter she was by right and 
custom entitled to the whole estate. 
The revenue authorities referred the 
parties to the civil Court for a decision 
of title. Two sisters, Asghari and Ruqaia, 
then instituted a case against the re¬ 
maining sisters. Ummatul Fatima was 
the real defendant, the remaining three 
defendants being pro forma defendants. 
The plaintiffs in that suit claimed a de¬ 
claration that they were entitled to have 
their 2/6ths share partitioned. They re¬ 
lied on Shia Mhoamedan law. The de¬ 
fendant Ummatul Fatima based her case 
on the sanad. According to the terms 
of the sanad females are execluded. She 
admitted that females were excluded 
but set up a jus tertii on behalf of 
her soil Agha Muhammad Jafar. In this 
case also the daughters’ sons were not 
parties. While this case was pending in 
the Court of first instance, the decision 
of their Lordships of the Privy Council 
in the case of Thakur Sheo Singh v. 
Rani Raghubans Kunwar (l), dated the 
18th May 1905, was pronounced. Pre¬ 
viously the Courts in Oudh had consi¬ 
dered that the provisions of Act 1 of 
1869 superseded the provisions of the 


sanad in all cases. They based their 
theory upon the decision of their Lord- 
ships of the Privy Council in Brij Indar 
Bahadur Singh v. Ranee Janki Koer (6), 
in which their Lordships had decided in 
1877, in a case in which a sanad was 
granted with full power of alienation to 
the widow of the last owner, a Hindu, 
and to her heirs for ever, her name be¬ 
ing entered in the first and second lists- 
under Act 1 of 1869, S. 8, and one con¬ 
dition of the grant being that in the 
event of her dying intestate or of any of 
her successors dying intestate, the estate 
should descend to the nearest male heir 
according to the rule of primogeniture, 
that in suits against the widow's daugh¬ 
ter the sanad conferred upon the widow 
and her male heirs the full proprietary 
right and title to the estate, and not 
merely an estate for life with remainder 
to the male heirs of her husband in the 
event of dying intestste without having 
alienated it in her life-time, and also 
that with regard to succession the limi¬ 
tation in the sanad was wholly super¬ 
seded by Act 1 of 1869, and that the 
rights of the parties claiming by descent 
must be governed by S. 22 of that Act. 

This decision is, of course, still fully 
operative, but in interpreting it the 
Courts had omitted to distinguish the 
case in which Act 1 of 1869 had never 
come into operation owing to the fact 
that a transfer had been made by the 
talukdar, who had died before the pas¬ 
sing of the Act, in favour of a person who 
was not his heir-apparent, and where 
that transfer had taken place before,the 
Act came into operation. In such cir¬ 
cumstances, it was possible that the 
terms of the sanad would govern succes¬ 
sion. Such a case came before their 
Lordships in Thakur Sheo Singh v. Rani 
Raghubans Kunwar (1). There Thakur 
Gajraj Singh, Talukdar of the Mahewa 
Estate, was the person with whom Sum¬ 
mary Settlement was made. A sanad 
was granted to him on the 19th October 
1859, which was a grant to himself and 
his heir3 without indication of the line 
of inheritance. Gajraj Singh died in 1860 
and was succeeded by Girwar Singh, bis 
brother. Girwar Singh remained in pos¬ 
session until his death in 1865. A pri¬ 
mogeniture sanad was granted to him. 
He bequeathed his estate to his nephew 
who succeeded him. Here the transfer 
6. (1877-78)"51 A 1, 
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had taken plaoe before Aot 1 of 1869 
oame into foroe. The name of Gajraj 
Singh was inserted in the lists prepared 
under Aot 1 of 1869 although he had died 
many years before the Aot was passed. 
Their Lordships decided that suooession 
was governed by the terms of the sanad. 

In the suit brought by Asghari and 
Ruqaia, the two plaintiffs had at first 
based their title upon their rights under 
the Shia Law, aooepting the previous 
decision of the Judicial Commissioner’s 
Court in Akbar Ali’s case as laying down 
the rule of succession. But, in view of 
their Lordships’ decision in Thakur Sheo 
Singh’s case (l), they altered their plea 
and took a position to the effect that 
neither they nor Ummatul Fatima had 
any title at all under the terms of a 
sanad which excluded females, but that 
as they were all in joint possession, they 
had a right to partition of their admit¬ 
ted shares. The Subordinate Judge de¬ 
cided that as their title was good against 
anyone but the true owner, and as the 
true owner was no party, they should 
succeed. Then followed the appeal to 
the Judicial Commissioner’s Court which 
was decided on the 14th Junuary 1909. 
A copy of the judgment will be found as 
Exhibit 26 on this record. The decision 
of the Judicial Commissioner’s Court, 
dated 14th January 1909, was based on 
the finding that none of the sisters had 
auy title to the property. The judgment 
shows that both sides accepted that 
position—in other words, that in that 
particular case, it was agreed between 
the parties that succession was not gov¬ 
erned by the provisions of Act 1 of 1869 
or by the Shia Mahomedan law. It is 
clear that in that case, the parties 
agreed that succession was regulated by 
the terms of the sanad. The plaintiffs 
put forward that under the terms of the 
sanad neither they nor Ummatul Fatima 
had any rights at all, but that as all six 
sisters had attained joint possession over 
the property, those who wished to do so 
had a perfect right to have their shares 
partitioned off. Ummatul Fatima’s de¬ 
fence was that the sanad governed suc¬ 
cession to the property, that under its 
terms her son Agha Muhammad Jafar 
was entitled to succeed, that as a matter 
of fact he had succeeded and that she 
was holding the property for him, the 
title having vested in him. The third 
. issue in that suit raised the point as to 
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whether succession was governed by tho 
Shia law or by the terms of the sanad. 
The Judicial Commissioner’s Court found 
that it was not proved that Ummatul 
Fatima’s son was entitled to the pro¬ 
perty under the terms of the sanad, or 
that Ummatul Fatima was holding it 
with his implied oonsent, or that the 
property had vested in him and that she 
was not in a position to put forward his 
title as a bar to the plaintiffs’ claim for 
partition. It was decided that as the 
sisters had held possession together, and 
had all along been under the impression 
that according to the provisions of the 
Mahomedan law they were equally 
entitled to their respective shares in the 
property, their claims to their respective 
shares should be affirmed. The Court 
said: 

“It may be and apparently is correct that they 
made a mistake in law, but it is beyond doubt 
that under a mistaken idea of the law they 
gained possession and that they have held pos¬ 
session and enjoyed the estate in equal shares. 
As among themselves they are therefore entitled 
to equal shares, and if the property is partible 
the possession of the plain tills entitles them to 
partition thereof. Until the plaintiffs are ous¬ 
ted from possession by a rightful owner, the 
appellant, who is equally with them a trespasser 
(but who is not in possession of the share held 
by them), is not in law entitled to deny their 
right to partition. The possessory title of the 
plaintiffs is good against the whole world except 
the true owner.” 

Thu3 it is clear that in the last case, 
the Court of the Judicial Commissioner 
decided that succession to the Maniarpur 
Estate was neither according to the pro¬ 
visions of Act 1 of 1869, nor according to 
the Shia law, but that it was according 
to the terms of the sanad. This conclu¬ 
sion was not however based on contest. 
The judgment shows that both sides 
agreed to this position. Ummatul Fati¬ 
ma set up that her son was entitled to 
succeed under the terms of the sanad. 
The other side denied the correctness of 
the assertion. But both sides agreed 
that succession would be according to 
the terms of the sanad. In no circum¬ 
stances would this case also operate as 
res judicata as the sons of the daughters 
were not parties to it. I now come to 
the present suits. They may be sum¬ 
marized shortly. In one suit Ghulam 
Abbas Khan, son of Bibi Batul, and his 
transferee claim possession of the whole 
taluqa asserting that succession is gov¬ 
erned by the terms of the sanad, and 
that under the terms of the sanad Ghu- 
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to succeed S. 8, or bis heir, or legatee, shall die intestate 

as to his estate.” 
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Um Abbas Khan 13 entitled 
under the rule of primogeniture. 

In the other suit Aglia Muhammad 
•Tatar, son of Ummatul Fatima, and his 
transferee claim possession cf the whole 
taluqa asserting that succession is gov¬ 
erned by the terms of the sanadand tfaao 
under the terms of the sanad Agha 
Muhammad Jafar is entitled to succeed 
under the rule of primogeniture. The 
learned Subordinate -Judge decided that 
Ghulam Abbas Khan was born before 
A.gha Muhammad Jafar, that succession 
was not governed by the terms of the 
sanad in view of the fact that Akbar Ali 
Khan was not a successor of Bibi Sughra, 
and that Iiahi Khanam was not a suc¬ 
cessor of Akbar Ali Khan within the 
moaniDg of the words of the sanad. The 
words in question are: 

‘‘It is another condition of this grant that in 
the event of your dying intestate or of any of 
your successors dying intestate, the estate shall 
descend to tho nearest male hoiv according to the 
rule of primogeniture.” 

The learned Subordinate Judge held 
that the word “successor" did not in¬ 
clude a transferee or a devisee, that 
Akbar Ali Khan was thus not a sue- 
cessor of Bibi Sughra, and that from 
the period of Akbar Ali Khan ’9 succes¬ 
sion, the sanad ceased to have operation. 
Ha decided accordingly that succession 
to bha estate was governed by the pro¬ 
visions of the Shia law, that daughters 
had the right to succeed in equal shares, 
and dismissed both suits. The present 
appeals are preferred. 

These appeals have been argued at 
length. The respondents have not ac¬ 
cepted the decision of the learned Sub¬ 
ordinate Judge on the points on which 
that decision has been against them, and ; 
in consequence, most of the contentious 
matter before the learned Subordinate 
Judge has been again traversed before us. 
The learned Counsel for the respondents 
has re-asserted that succession to th9 
estate is governed by the provisions of 
S. 22, Act 1 of 1869. He has not pressed 
the point strongly, but he has not 
abandoned it and I consider it better bo 
tike it up in order that the position may 
he cleared with reference to aDy possible 
contest that may arise in the future. 
The words of S. 22 which have a bearing 
on this case are: 

“ If any talukdar whose name shall be in¬ 
serted iu the second of the lists mentioned in 


The dispute is as to the succession to 
Iiahi Khanam. She was not a talukdar, 
Was she an heir? She was clearly not 
an heir as the word “heir ” refers to per¬ 
sons who succeed by intestate succession. 
Was she a legatee? The word “legatee” 
is defined in S. 2, Aot 1 of 1869, as a per¬ 
son to whom property is bequeathed 
under the special provisions of Act 1 of 
1869. That section has bean amended 
by the United Provinces Act 3 of 1910, 
and a “legatee" is now defined as a 
person to whom there has been or is be¬ 
queathed an estate or portion of an 
estate whether before or after the com¬ 
mencement of this Act. She took a por¬ 
tion of the property under the terms of 
the deed of hiba-bil-ewaz executed by 
her deceased husband, and the remain¬ 
der of the property under the terms of 
a will executed by her husband. Both 
these documents were executed after 
12bh January 1869. With regard to the 
first property she is clearly not a legatee. 
With regard to the second property she 
was the legatee of Akbar Ali Khan. But 
Akbar Ali Khan was nob a talukdar. So 
in order to bring the provisions of S. 22 
directly into operation it would be ne¬ 
cessary to show that Akbar Ali Khan 
was an heir or legatee of Bibi Sughra. 
According to the terms of the explana¬ 
tion in S. 2, United Provinces Act 3 of 
1910, the words “heir" and “legatee” 
are nob restricted to the immediate heirs 
and legatees of the talukdar. 

So if it can be shown that Akbar Ali 
Khan was an .heir or legatee of Bibi 
Sughra, it might be held, if the amend¬ 
ment has retrospective effect, that S. 22 
would operate with regard to the suc¬ 
cession of the 43 villages. Akbar Ali 
Khan was nob the “heir" of Bibi 
Sughra. Apart from the fact that ha 
was nob the heir under the provisions of 
Act 1 of 1869, or under the terms of the 
sannad, he was noban “heir" because 
he succeeded as a “devisee.” He suc¬ 
ceeded under the provisions of the will 
dated 29th June 1862, and was a person 
to whom Bibi Sughra, who was a taluk¬ 
dar, had bequeathed an estate under the 
provisions of a will made prior to the 
passing of the Act. As the Aot stood 
before amendment he was certainly not 
a “ legatee,” as has been clearly decided 
by their Lordships of the Privy Council 
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in Thakurain Balrai Kunwar v. Rae 
Jagatpal Singh (2). But a9 the words 
["under the special provisions of this 
Act” and "under the same provisions” 
have now been deleted from the defini¬ 
tions of "heir” and "legatee,” and as 
under the provisions of S. 2, United 
Provinces Act 3 of 1910, a "legatee” 
is a person to whom there has been be¬ 
queathed an estate before the commence¬ 
ment of the Act, he would be a legatee 
if the seotion has retrospective effect. 
But the seotion has only retrospective 
effect according to the conditions of 
S. 21, United Provinces Act 3 of 1910, 
and that section contains the following 
words: 

"Nothing contained in the said sections shall 
affect Baits pending at the commencement of 
this Aot, or shall be deemed to vest in or confer 
upon any person any right or title to any estate, 
or any portion thereof, or any interest therein, 
which is, at the commencement of this Act, 
vested in any other person who would have been 
entitled to retain the same if this Act had not 
been passed; and the right or title of such other 
person shall not be affeoted by anything con¬ 
tained in the said sections.” 

The recent amendment of the Oudh 
Estates Act would completely alter the 
question of successsion to the Maniarpur 
Estate. The provisions of S. 22 of the 
unamended Act could not directly affect 
the Maniarpur Estate, as Akbar Ali 
Khan was according to those provisions 
neither a talukdar nor the heir nor 
legatee of the talukdar. Had he been a 
talukdar, or the heir or legatee of the 
talukdar, the succession with respect to 
a portion of the 43 villages would have 
gone to his heirs, for it is to be noted 
that the Will under the provisions of 
which Iiahi Khanam succeeded to the 
estate was invalid under the provisions 
of Act 1 of 1869 and could only affect a 
portion of the property devised under the 
provisions of the Shia Law. It was invalid 
under the provi sions of Act 1 of 1869, be¬ 
cause Akbar Ali Khan died within sixteen 
days of making it, and it could only be 
partially operative under the provisions 
of the Shia law, because he could not 
bequeath more than one-third of his 
estate under the provisions of that law. 
If suoc388ion to the estate were governed 
by the provisions of S. 22, Act 1 of 1869, 
the terms of the sanad had no force, but 
this Will can only be valid under the 
powers given to Akbar Ali Khan by the 
terms of the sana.d. Therefore, the suc- 
oession with regard to a portion, in any 


circumstances, lay to the heirs of Akba r 
Ali Khan and would not have gone to 
Iiahi Khanam. Thus the amendment of 
the Act would have the effect of depri¬ 
ving Iiahi Khanam and her heirs of 
certain rights which they had prior to 
the amendment and conferring those 
rights upon the heirs of Akbar Ali Khan. 

The question of limitation may be left 
out. As the old law stood, the heirs of 
Akbar Ali Khan had no rights, and 1 can 
only understand the provisions as to 
vesting, to exclude the question of limi¬ 
tation, as it is obvious that no persons 
could in the past have asserted rights 
with success if they did not then possess 
them. Thus, as I understand it, a por¬ 
tion of the estate at any rate became 
vested in Iiahi Khanam and her hairs, 
and for this reason, I do not consider 
that the subsequent amendment of the 
Oudh Estates Act affects the position. 
Thus the provisions of S. 22, Act 1 cf 
1869, do not directly affect the question 
of succession. The next point raised by 
the learned Counsel for the respondents 
is that the provisions of S. 14 o? Act 1 
of 1869 operate to bring the provisions 
of S. 22 into operation. The reference 
is to S. 14 before amendment, as the new 
S. 14 inserted by the United Provinces 
Act 11T of 1910‘has no retrospective 
effect. The words of of the old section are 
as follows: 

“If any talukdar or grantee shall heretofore,” 

i. e., before 12th .January 1869, 

“have transferred or bequeathed, or if any taluk¬ 
dar or grantee, or hie heir or legatee, shall here¬ 
after transfer or bequeath, the whole or any por¬ 
tion of hi9 estate t.o another talukdar or grantee, 
or to such younger son as is referred to in 8. 13, 
clause 2, or to a person who would have suc¬ 
ceeded according to the provisions of this Act to 
the estate or to a portion thereof if the trans¬ 
feror or testator had died without having made 
the transfer, and intestate, the transferee or 
legatee and his heirs and legatees Bball have the 
same rights and powers in regard to the pro¬ 
perty to which he or they may have become 
entitled under or by virtue of each transfer or 
bequest, and shall hold the same Bubjectto the Ba- 
me conditions and to the same rules of succes¬ 
sion as the transferor or testator.” 

In order to prevail on this contention, it 
is necessary for the respondents to show 
that Akber Ali Khan would have suc¬ 
ceeded according to the provisions of 
the Act to the estate of Bibi Sughra if 
she had died without having made the 
transfer and intestate. The subsequent 
transfer by Akber Ali Khan to Iiahi 
Khanam may be left out of account, for 
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Akber Ali Khan was neither a talukdar, 
nor the heir, nor legatee of a talukdar 
within the meaning of the section in 
question. The leading case which guides 
the interpretation of the words in ques¬ 
tion, is the case of Thakurain Balraj 
Kumcar v. Rae Jagatpal Singh (2). That 
case came before the Judicial Commis¬ 
sioner s Court in 1900, and the report of 
that Court’s proceedings will be found in 
Rat Jagatpal Singh v .Thakurain Balraj 
Kuar (3). The facts in that case were 
as follows: Rae Pirthipal Singh was the 
owner of taluka, Raepur Bichore. He 
had an elder son Jagmohan Singh and a 
younger son Bisheshar Bakhsh. Pirthi¬ 
pal Singh died before the passing of the 
Act, having executed a transfer under 
the terms of which he was succeeded by 
his younger son before the Act came into 
force. Bisheshar Bakhsh died after the 
Act came into force having been pre¬ 
deceased by the elder. Jagmohan Singh’s 
son claimed to succeed under the pro¬ 
visions of Cl. 6, S. 22, Act X of 1869, 
against the widows of Bisheshar Bakhsh. 
In that case it was admitted that, in¬ 
asmuch as Bisheshar Bakhsh had suc¬ 
ceeded Pirthipal Singh under the terms 
of a transfer before the passing of the 
Act, the provisions of S. 22 could not be 
applied directly to govern the succession. 
But it was urged that S. 14 had applica¬ 
tion, because Bisheshar Bakhsh was a 
possible heir of his father. The Judicial 
Commissioner’s Court was of opinion 
that any person mentioned in S. 22 as a 
possible heir was a person who “would” 
have succeeded according to the pro¬ 
visions of the Act to the estate if the 
testator had died intestate within the 
meaning of S. 14. They interpreted the 
word ( WouId’ as being equivalent to the 
word might. Their Lordships of the 
Privy Council took a different view. 
The quotation from that judgment is: 

Their Lordships think that the learned 
Judges in the Court of the Judicial Commis¬ 
sioner have gone too far in holding as they did 
that any person mentioned in S. 22 as a possible 
heir may be said to be a person who would have 
succeeded according to the provisions of the Act 
to the estate if the testator had died intestate 
within the meaning of S. 14.” 

They think that the expression “would 
have succeeded” must be confined to per¬ 
sons in the special line of succession that 
would have been applicable to the par¬ 
ticular case if the transferor or testator 
had died intestate and the death had 


occurred at the date of the transfer or, 
in the case of a gift by will, at the time 
when the succession opened. In short, 
they think that the expression “a person 
who would have succeeded according to 
the provisions of the Act” is equivalent to 

‘‘the person or one of the parsons to whom 
the estate would have descended according to the 
provisions of the special clause of S. 22 appli¬ 
cable to the particular case.” 

Their Lordships do not agree with the 
view of the learned Counsel for the res¬ 
pondent that Cl. 2, S. 13 was introduced 
by mistake and may be disregarded 
altogether. On the contrary, they think 
that that clause throws a good deal of 
light on the words in dispute. A 
younger son of a talukdar named in 
List 3 or List 5, is no doubt among the 
possible heirs of his father, but he is not 
within the prescribed line of succession 
if the father leaves an eldest son or a 
male lineal descendant of an eldest son: 

“The construction which commends itself to 
their Lordships, gives a meaning to every part of 
the section under consideration. If a transfer or 
bequest is made to a person in the prescribed 
line of succession, there is reason for placing the 
transferee or legatee in the same position with 
regard to succession to the estate as the trans¬ 
feror or testator, but if the prescribed line of 
succession is broken by a transfer or bequest of 
the entailed estate to a person outside the pres¬ 
cribed line, it seems not unreasonable that the 
fetter of the entail, such as it is, should no 
longer apply to the estate.” 

The learned Counsel for the respon¬ 
dents has argued that the judgment of 
their Lordships goes no further than to 
lay down that a transfer to a person 
coming under any of the clauses con¬ 
tained in S. 22, briDgs the transfer 
within the provisions of S. 14, even 
though that person would be excluded 
by a senior member in his own class. 
With regard to the facts of this parti¬ 
cular case, he urges that, inasmuch as 
Bibi Sugbra’s brothers were her heirs, 
a bequest by her to any brother would 
bring the provisions of S. 14 into opera¬ 
tion. He lays great stress on the words 
“to the person or one of the persons to 
whom the estate could have descended.” 

I do not consider that the decision of 
their Lordships can be so interpreted. 
The clauses in S. 22 are not arranged 
according to such a definite principle of 
grouping as that which he suggested. 
When they are examined this fact stands 
out clearly. The first clause contains 
the eldest son and his male lineal descen¬ 
dants without separating the relative 
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rights of the latter to succeed. The 
second olause refers to the male lineal 
descendants of the eldest son in the case 
where he has predeceased the intestate, 
separating the relative rights of both of 
the lines and the members to an infinite 
degree. The first and second clauses 
might have been combined to form one 
clause. 

The third olause takes into account 
the extinction of the line of the eldest 
son and lays down the rule of succession 
in a similar manner with regard to the 
relative rights of the sons and their 
lineal descendants to an infinite degree. 


respective male lineal descendants, subject 
aforesaid.” 

The meaning would have been abso¬ 
lutely the Bame. I need not continue 
discussion of the clauses further. This 
is sufficient to show that -the grouping 
in the clauses cannot be held to bind 
the rule of succession therein. In fact 
with regard to the first six clauses the 
grouping might be arranged in a per¬ 
fectly different manner and the rule of 
succession could be stated in the follow¬ 
ing ways: 

“If any talukdar or grantee whose name shall 
be inserted in the second, third, or fifth of the 
lists mentioned in S. 8, or his heir or legatee 
shall die intestate as to his estate, such estate 


Here again, there seems no reason why 
this clause should not have been com¬ 
bined with the second clause and the 
first clause. The fourth olause takes the 
peculiar incident of a daughter’s son, 
who has been treated by the talukdar in 
all respects as his own son, and his male 
lineal descendants. The history of the 
legislation indicates that this exceptional 
treatment of a daughter’s son who has 
been in effect treated as a 1 real son of the 
intestate, was introduced to meet the 
wishes of a particular talukdar. This 
explains the introduction of the peculiar 
case. The fifth clause refers to a person 
adopted by the talukdar and not to such 
person’s lineal descendants. The sixth 
clause takes the case of brothers and lays 
down rules for their succession which 
follow on the same lines as the succes¬ 
sion of sons, but, whereas in the case of 
sons a sub-division is made into three 
clauses, in the case of brothers the rules 
are compressed into one clause. It was 
presumably only for considerations of 
convenience of drafting that the sixth 
clause was not made into three clauses 
to read as follows: 

“1. Or in default of such adopted son, then 
to the eldest brother of such talukdar or grantee, 
heir or legatee, and his male lineal descendants 
subject as aforesaid. 2. Or if such eldest 
brother of such talukdar or grantee, heir or 
legatee shall have died in his life-time, leaving 
male lineal descendants, then to the eldest and 
every other son of such eldest brother, succes¬ 
sively, according to their respective seniorities, 
and their respective male lineal descendants, 
subject as aforesaid. 8. Or if such eldest 
brother of such talukdar or grantee, heir or 
•legatee shall have died in the life-time of the 
talukdar or grantee, heir of legatee, without 
leaving male lineal descendants, then to the 
seoond and every other brother of the said taluk- 
xUr or grantee, heir or legates, successively. 
.According to their respective seniorities,and their 


shall descend as follows: 1. To the eldest son 
and his male lineal descendants. 2. To the 
second son and the male lineal descendants of 
the second son. 2 (a), To the third son and 
the male lineal descendants of the third son. 

2 (6). To the fourth son and the mde lineal des¬ 
cendants of the fourth son. * * * * 2. 
To the nth son and the male lineal descendants 
of the nth son. 3. To the son of a daughter 
treated by the intestate in all respects as his 
own son and to his male lineal descendants. 


“ 4 . To a person adopted by the intestate. 5. 
To the eldest brother and the male lineal de¬ 
scendants of the eldest brother. 5 (a). To the 
next eldest brother and the male lineal descend¬ 
ants of the next eldest brother. * * * * 5 

(n). To the ntb next eldest brother and the 
main linnal descendants of the nth next eldest 


brother. 


A person in each class is excluded from sue* 
cession by the existence of any person in a class 
above. Within the class, those of the lower lines 
how high soever, are excluded by those of the 
higher line how low soever.” 

The decision of their Lordships ap¬ 
pears to me to lay down that in the case of 
a transfer which would come within the 
provisions of S. 14, it is necessary first to 
look at the following point. What is 
the class of the transferee acoordiDg to 
the classification which I have adopted? 
If at the time of the transfer (or, in the 
case of a gift by a will, at the time when 
succession opened) there is no person 
alive in a superior class and the trans¬ 
feree is thus a person who would have 
succeeded according to the provisions of 
the Act to the estate if the testator had 
died intestate, the provisions of S. 14 
will come into operation, and it is thus 
that the words: 

“ The person or one cf the persons to whom 
the estate would have descended according to the 
provisions of the especial clause of section 22 ap¬ 
plicable to the particular case, should be inter¬ 
preted.” 

I am supported in this view first by 

the fact that, if the view suggested by 

• * 
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he learned counsel for the respondents 
(which is the only alternative view that 
has been placed before us) be taken, its 
acceptance would involve the treatment 
of the words would have succeeded” as 
equivalent to the words "might have 
succeeded.” In the second place, the 
subsequent remarks of their Lordships 
in the latter paragraph which I have 
quoted, appear to make the matter ab¬ 
solutely clear. Their Lordships say: 

If a transfer or bequest is made to a person 
in the prescribed line of succession, there is reason 
for placing the transferee or legatee in the same 
position with regard to succession to the estate 
as the transferor or testator.” 

In other words, their Lordships con¬ 
sidered that if the transferor transfer in 
such a manner as nob to break the line 
of succession, S. 14 has application, and 
they continue: 

But if the prescribed line of succession is bro¬ 
ken by a transfer or bequest of the entailed es¬ 
tate to a person outside the prescribed line, it 
seems not unreasonable that the fetter of the 
entail, such as it is, should no longer apply to 
the estate, that is to say, that S. 14 has not ap¬ 
plication.” 

Thus the question for determination 
appears to be, is the line of the succes¬ 
sion to the estate broken? According to 
the provisions of S. 22, Cl. 6, the succes¬ 
sion to Bibi Sughra’s estate, if she died 
intestate, went first to her eldest brother 
and his male lineal descendants, then to 
her second brother and his male lineal 
descendants, then to the third brother 
and his male lineal descendants, and 
finally to the fourth brother and his male 
lineal descendants. It is admitted that 
at the time of her death Jafar Ali Khan, 
her eldest brother, and Ghulam Hussain 
Khan the son of Hasan Ali Khan, her 
second brother, were alive. So it is 
clear that by bequeathing the estate to 
Akbar Ali Khan she broke the prescribed 
line of succession and cut the fetter of 
the entail such as it was. Thus I consi¬ 
der that the provisions of S. 14 cannot 
be applied. I now come to the next 
point. Do the provisions of S. 15 apply? 
At first sight, it would appear that they 
must apply, because reading together 
Ss. 14 and 15, it would seem almost a 
necessary conclusion that succession to a 
transferee under any transfer made by a 
talukdar before 12th January 1869 would, 
jf made to a parson who would have 
8 ucceeded according to the provi- 
gions of the Aot to the estate if the 
transferor had died without making the 


transfer and intestate, be governed by 
the provisions of S. 14, and succession 
to a transferee under a transfer made to 
a person who would not have so succeeded 
would be governed by the provisions of 
S. 15. But, before this conclusion ean 
be drawn, it is necessary to consider whe¬ 
ther there may not have been conditions 
attached to the transferred property 
which would take it out of the scope of 
15 even in the latter case. The Crown 
Grants Act, Act 15 of 1895, states in its 
third section: 

“ All provisions, restrictions, conditions and 
limitations over contained in any such grant or 
transfer as aforesaid, shall be valid and take 
effect according to their tenor any rule of law, 
statute or enactment of the legislature to the 
contrary notwithstanding.” 

Thus, if the terms of the primogeni¬ 
ture sanad govern succession to the pro¬ 
perty, succession to property transferred 
to a person who would not have suc¬ 
ceeded according to the provisions of the 
Act, might not be governed by the law 
that would apply if the transferee or 
legatee had bought the same property 
from a person not being a talukdar, but 
might be governed by the terms of the 
sanad. This view is supported by the 
pronouncements of their Lordships of 
the Privy Council in Thakur Sheo Singh 
v. Ram Raghubans Kunwar (1); 

‘‘Whatever force such a contention might 
otherwise have had, appears to their Lordships to 
be removed by the Act to which their attention 
was called, Act 15 of 1895.” 

Their Lordships then proceed to quo'® 
the section of the Act to which I have 
already referred. The only argument 
that can be advanced against the conten¬ 
tion that the terms of the sanad might 
govern such a transfer or bequest in per- 
ference to the provisions of S. 15, would 
be based on the words of the explanation 
to S. 3 of the United Provinces Act 3 of 
1910. This explanation is: 

“ Notwithstanding anything contained in the 
Crown Grants Act, Act 15 of 1895, the condi¬ 
tions of the sanad relating to succession, in sa 
far as they are inconsistent with the provisions 
of this Act, shall not apply to the estate.” 

This portion of the enactment does not 
however change the situation on this 
particular point, inasmuch as S. 3 refers 
to the heritable and transferable rights 
of talukdars in their estates, and the ex¬ 
planation refers only to the succession to 
the estates of a talukdar. We are here 
not dealing with succession to the estate 
of a talukdar but with succession to the 
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estate of a transferee of a person who 
suooeeded partly by virtue of a transfer 
and partly by virtue of a bequest from a 
person who had suooeeded by virtue of a 
bequest from a talukdar, who would not 
have suooeeded according to the provi¬ 
sions of the Aot to the estate if the taluk¬ 
dar had died intestate. In these oir- 
oumBtanoes, the particular legislation 
whioh has exoluded the operation of the 
Grown Grants Act in one instance, has 
not excluded it in the present instance. 
I now proceed to the next point. I have 
considered whether the provisions of Act 
1 of 1869, either amended or unamended, 
can affect the succession to the estate of 
the late Bibi Ilahi Khanam, and I find 
that the provisions of that Act do not 
govern the succession. The question is 
then narrowed down as to whether the 
succession is governed by the terms of 
the primogeniture sanad or the terms of 
the Shia Mahomedan law, and it may be 
stated to shorten the argument that both 
parties agree, and I agree with them that, 
if the terms of the sanad do not govern 
succession to the estate, succession will 
be governed by the rules of Mahomedan 
law applicable to Shias. 

It is necessary now to examine the 
terms of the sanad. In the first place 
according to the Crown Grants Aot which, 
not having been excluded, has full effect 
in the circumstances of thxis case, the 
terms of the sanad must be operative if 
they have application. It is unneces¬ 
sary to labour that point, as it is ap¬ 
parent. The learned counsel for the 
respondents has argued that the terms of 
the sanad fell into abeyance, and that 
they would not be revived. Ho relied 
as authority for this proposition on the 
decision of their Lordships of the Privy 
Council in Brij Indar Bahadur Singh’s 
case (6). But it is not necessary to 
pursue the point whether, if the sanad 
had beoome superseded, it could have 
revived, as I am of opinion that in the 
present case the terms of the sanad have 
never been superseded. Bibi Sughra 
transferred the estate to Akbar Ali Khan 
by a testamentary disposition whioh she 
was entitled to make only under the terms 
-of the sanad. Akhar Ali Khan transferred 
a portion of the estate by a transfer, and 
the remainder by a testamentary bequest, 
to Bibi Ilahi Khanam. He was entitled to 
make the transfer and the testamentary 
bequest under the terms of the sanad • 
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He was not entitled to make a testa¬ 
mentary bequest affecting the whole of his 
property otherwise than under the terms 
of the sanad. As I have already shown, 
succession in the Maniarpur Estate has 
never been regulated by the provisions of 
Aot 1 of 1869, amended or unamended, 
andthe provisions of that Act have had 
no application to suocession to the estate. 
The contest to the sffecfc that it is not 
proved that a sanad was given, has dow 
been abandoned, and the parties agree 
as to the fact that Bibi Sughra received 
a sanad of the nature known as the pri¬ 
mogeniture sanad" in the exact form 
given in Syke’s Compendium of the Oudh 
Talukdari law, Appendix B, No. 3. It 
will be convenient to quote the form in 
full: 

"Know all men that whereas by the Proclama¬ 
tion of March 1858, by His Excellency the Bight 
Hon’ble the Viceroy and Governor-General of 
Iudia, all proprietary rights in the soil of Oudh 
with a few special exceptions, were confiscated 
and passed to the British Government, which be¬ 
came free to dispose of them as it pleased, 1, 
George Udny Yule, Officiating Chiei Commis¬ 
sioner of Oude, under the authority of His Excel¬ 
lency the-Governor-General of India in Council, 
do hereby confer on you the full proprietary 

right, title and posses-ion of the estate of. 

.consisting of the villages as per list at¬ 
tached to the kubooliut you have executed, of 

which the present Government revenue is. 

. "Therefore, this sunnud is given you in 

order that it may be known to all whom it may 

concern that the above estate. 

has been conferred upon you and your heirs for 
ever, subject to the payment of such annual re¬ 
venue as may from time to time be imposed, and 
to the conditions of surrendering all arms, des¬ 
troying all ferts, preventing and reporting crime, 
rendering any service you may be called upon to 
perform, and of showing constant good faith, lo¬ 
yalty, zeal end attachrront to the British Gov¬ 
ernment acc.rdiug to the* provisions of the en¬ 
gagement which you have executed, the breach 
of any one of which at any time shall be held to 
annul the right and title now conferred on you 
and your heirs. "It is another condition of this 
grant that in the event of your dying intestate or 
of any of your successors dying intestate, the es¬ 
tate shall descend to the nearest male heir accor¬ 
ding to the rule of primogeniture, but you and all 
your successors shall have full power to alienate 
the estate either in whole or in part by Bale, 
mortgage, gift, bequest or adoption to whomso¬ 
ever you please. "It is also a condition of this 
grant that you will, so far as in your power, pro¬ 
mote the agricultural prosperity of your estate,, 
and that all bolding under you shall be secured 
in the possession of all the subordinate rights 
they formerly enjoyed. As long as the above ob¬ 
ligations are observed by you and your heirs in 
good faith, so long will the British Government 
maintain you and your heirs as proprietors of the; 
abovementioned estate in confirmation of which 
I herewith attach my seal and signature.” 
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The learned Subordinate Judge has 
found rightly that succession was regu¬ 
lated to the estate under the terms of 
the sanad while the estate was in the 
possession of Bibi Sughra, and his reason 
for deciding that the terms of the sanad 
have no application in the present case, 
is because he finds that the word “suc¬ 
cessors” means heirs.” Considerable argu¬ 
ment has been devoted in these appeals 
to the meaning of the word “successors.” 
The Counsel for the appellants has argued 
that th9 word “successors” has a very 
wide meaning and that it includes both 
persons who succeeded by virtue of a 
testamentary disposition and transferees. 
Before I proceed to examine the mean¬ 
ing of the words, I shall discuss the cir¬ 
cumstances in which the sanad was 
issued. After the conquest of Oudh and 
the Confiscation Proclamation of Lord 
Canning, title to the estates of the larger 
proprietors was reconveyed by the grant 
of the sanad in the form given in Syke’s 
book, Appendix E, Form 2. The deter¬ 
mination to make these grants, was 
mainly with Lord Canning, the Governor- 
General of the period, and the form in 
which these grants were made was the 
form sanctioned by him. The earlier 
sanad conferred on the grantees an abso¬ 
lute estate, something of the nature of 
an estate in fee simple as known to the 
law cf England, but nothing was laid 
Idown as to succession. Shortly after¬ 
wards, the question arose whether condi¬ 
tions should not be superadded to regu¬ 
late succession to such estates. The 
Chief Commissioner of Oudh held the 
view that it would be to the advantage 
of the talukdars if their estates were 
made non-transferable, and succession 
was regulated by a strict rule unalter¬ 
able by the holder which would partake 
to som9 extent of the nature of an entail 
a3 known to the law of England. 

He apparently did not intend to intro¬ 
duce the exact rules of entail, for he 
seems to have desired to permit succes¬ 
sion by collaterals. His main object 
was to prevent transfer or alienability. 
The Governor-General refused to accept 
the views of the Chief Commissioner. 
He considered that the holders should 
have free power to dispose of their es¬ 
tates as they pleased by sale, gift or 
bequest, and, while ha agreed that in 
the case of intestate succession, the estate 
should remain impartible and descend to 


a single heir to be selected according to 
the principles of the law of primogeniture 
or according to tbe custom known as 
gaddi-nashini or desoent to a single heir, 
which was stated to be prevalent in some 
thirty families in Oudh, he refused to 
deprive the holder while alive of his right 
to transfer the estate. The discussion 
will be found in the introduction to Mr. 
Syke’s book. It is not necessary to fol¬ 
low its details in full. But when consi¬ 
dering the meaning of the terms of the 
primogeniture sanad which contains the 
final decision of the Crown at the time, 
it is necessary to examine the conditions 
under which the Governor-General was 
working. In Oudh at the present day, 
words used in Indian legislature enact¬ 
ments and in legal documents drawn up 
in English in India have come to bear 
meanings, which are well understood by 
the judiciary and members of the legal 
profession and which are not always the 
meanings attached to those words in the 
law of England. But at the period when 
this primogeniture sanad was drawn up, 
hardly any legal phraseology existed in 
India other than the legal phraseology of 
English law. Amongst the Judges of 
the High Courts and the Bar was found 
to some slight extent, special Indian legal 
phraseology in the English language. 
But in Oudh and the North-Western 
Provinces, there would not have been 
ordinarily understanding of legal phrase¬ 
ology otherwise than according to the 
meaning that it bore in England. 

In the deliberations of the Govern¬ 
ment of India, legal advice was given by 
an English lawyer whose knowledge of 
speoial Indian legal phraseology could 
not have been extensive owing to the 
short number of years that he spent in 
India as a Member of Council. In draft¬ 
ing a legislative enactment or a grant or 
deed, the Governor-General would usu¬ 
ally indicate his wishes to a legal advi¬ 
ser, who would record those wishes in 
the legal phraseology known to the law 
of England, and in correspondence by the 
Government of India where legal terms 
were used, the terms would ordinarily 
have the same meaning as they would 
have in the law of England. I there¬ 
fore consider that in the interpretation 
of both the letters and correspondence 
the only possible course is to take the 
meaning of the legal terms to be as they 
would be understood by a practising law- 
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yer in England at that period. The rea¬ 
eon why I find it necessary to determine 
this question is, because there is fre¬ 
quently a real distinction to be drawn 
between English and Indian terms. I 
may take for example the meaning of the 
word “primogeniture.” It has been ar¬ 
gued that, when Lord Canning uses the 
word “primogeniture” in the sanad, he 
does not mean “lineal primogeniture” as 
known to the law of the England but 
the custom of gaddi-nashini or descent of 
an estate to a single heir existent in some 
thirty families in Oudh during the pe¬ 
riod. I am not satisfied that Lord 
Canning did not understand the distinc¬ 
tion between the English rule of lineal 
primogeniture and the custom of gaddi- 
nashini, as I find in one passage of a 
letter from him, quoted in Mr. Syke’s 
book at p. 85 of the introduction, that 
he differentiates primogeniture from 
the transactions of estates undivided to 
an heir. 

But even on the supposition that he 
considered that the rule of primogeni¬ 
ture was equivalent to the rule of gaddi- 
nashini, it cannot be decided that if a 
grant issued by them declared that suc¬ 
cession should take place according to 
the rule of primogeniture, a Court should 
interpret that document as having the ef¬ 
fect of declaring that succession should 
take place according to the custom of 
gaddi-nashini. The custom of gaddi-na¬ 
shini asstated in the correspondence exis¬ 
ted in some thirty families in Oudh. At 
that time, it was a custom in some thirty 
families in Oudh for an estate to de¬ 
scend to a single heir. There is nothing 
to show that succession was regulated by 
the same rules in every case. In one 
family, females may have been excluded, 
•and in another • females may not have 
been excluded, in a third, collaterals may 
have been preferred to junior descend¬ 
ants of a senior line, land the variations 
may have been (and probaby were, consi¬ 
derable. It is too much to suppose that 
Lord Canning had any intimate acquain¬ 
tance whith the variations of succession 
in families in which this custom prevailed. 
There is no reason to suppose that the 
Chief Commissioner had intimate acquain¬ 
tance with such variations, or that if he 
had intimate acquaintance with such 
variations, he informed Lord Canning of 
.their existence. The Governor-General 
was advised that in some 30 families in 


Oudh estate descended as an impartible 
whole to a single heir, and this one element 
—that the estate descended as an impar¬ 
tible whole to a single heir—apart from 
variations with regard to rules of suc¬ 
cession— was common to the families 
having that custom, and provided one 
element in common with succession 
in English Law under the rule of 
primogeniture. To a statesman, this 
might well represent sufficient oause for 
imposing succession according to the 
rule of lineal primogeniture in the case of 
intestacy on all grantees who shall de¬ 
sire to accept the primogeniture sanad. 

It is to be remembered that it was 
optional for talukdars to accept the 
primogeniture sanad. If Lord Canning 
considered that the rule of lineal primo¬ 
geniture already existed in those thirty 
families or if he knew that it did not 
exist, the result would have been exact¬ 
ly the same. When the sanad abated the 
ruleof primogeniture it meant the rule of 
primogeniture, and those grantees who 
accepted the grants, were bound by the 
condition. 

I now return to the consideration of 
the term9 of the sanad. It will be ob¬ 
served that the sanad is full of terms 
well known to English law, but the 
estate created by it is not an estate 
known to English law. To a certain ex¬ 
tent, it resemble an estate in fee simple 
but is differentiated from an estate in 
fee simple by the fact that under its 
term, no female can succeed. In the 
case of an estate in fee simple, in absence 
of males, females succeed as joint co- 
tenants. It bears some resemblance to 
an estate in tail male, but is differen¬ 
tiated from that by the fact that a 
collateral can succeed under the terms 
of the sanad whereas no collateral can 
succeed to an estate in tail male. No 
rule of succession is laid down in the 
sanad. After this general examination of 
the contents, I now proceed to an exa¬ 
mination of the particular words. The 
first word is the important word “succes¬ 
sors.” 

"It is another condition of this grant that 
in the event of your dying intestate or of any of 
your successors dying intestate.” 

The word “successor” is capable of a 
very large number of meanings both 
legally and according to the common use 
of the word. Literally, successor is the 
converse of predecessor. The successor 
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is the person who comes afterwards. It 
would be difficult, however, to find a 
legal document in which such wide sense 
is given to the words. The word "suc¬ 
cessor' 1 may mean the successor on death 
either as an heir by intestate succession 
or by devise. In a different context, 
it may mean a successor-in.office, and in 
certain circumstances it may include a 
transferee. There is nothing in th8 con¬ 
text of the sanad repugnant to fch e in¬ 
terpretation that it includes a trans¬ 
feree and a devisee. The conclusion of 
the learned Subordinate Judgelfcbafc it is a 
synonym for heirs, does not commend 
itself to me. If it had been intended to 
regulate succession^ only to the grantee 
and his heirs there seems no reason why 
the word hheirs” should not have been 
used. The learned counsels on both 
aides have appealed to contemporanea 
expositio to support their respectivs 
vie/i s. On the one side, it has been 
pointed out that in 1862 Lord Canning 
introduced a draft Bill for the regula¬ 
tion of succession to the estates in Oudh 
in S. 2 of which it was provided that 
a transferee or devisee should have the 
same powers and hold the estate sub¬ 
ject to the same rules of succession as 
the original talukdar or grantee. From 
this, it is, argued that Lord Canning 
intended the word "successors” to in¬ 
clude transferees and devisees. On the 
other hand, it has been argued that when 
the provisions of Act 1 of 1869 were 
under discussion in the Legislative As¬ 
sembly, Sir John Strachey explained 
that it was not the intention of the 
Crown that the obligation devolving up¬ 
on talukdars should devlve upon persons 
of non-land-holding families to whom 
portions of talukdari estates had been 
transferred^ From this it is argued that 
the word "successors’' was intended to 
include neither transferees nor devisees, 
although from the words used by Sir 
John Strachey, it is difficult to deduce 
any desire to lay down a rule of succes¬ 
sion for devisees belonging to the same 
family other than the rule applying to 
the original talukdar. I do not consi¬ 
der that the case has been advanced by 
the above arguments. The latter argu¬ 
ment is beside the point. 

In no circumstances can it be argued 
that the intention of Sir John Strachey 
could assist us in arriving at the mean¬ 
ing of the words used by Lord Canning 


many years before. Nor can I take it 
that the desire of Lord Canning, expres¬ 
sed in 1862, to apply the same rules of 
succession to transferees and devisee as 
were applicable to talukdars and their 
heirs, can indiaate that in a sanad, which 
was drafted at a period sufficiently long 
before 1862 to enable Lord Canning to 
reconsider the question, the word "suc¬ 
cessor" must be held to include trans¬ 
ferees and devisees. But, in view of the 
difficulty of arriving at the exact meaning 
of the word from f he context, I think 
that I am justified in using contem¬ 
poranea expositio to a slight extent, 
under the conditions laid down by their 
Lordships of the Privy Council in 
Raghojirao Sahcb v. Lakshvianrao Sakeb 
(7). 

Here the word is admittedly capable 
of a variety of constructions. The docu¬ 
ment which I find of value is the letter 
of Lord Canning, dated 15th July 1860, 
quoted at p. 89 et seq. in Mr. Sykes’ 
book. It is in this letter that Lord 
Canning discussss the whole question of 
succession with a view to the drafting of 
this very primogeniture sanad, and as I 
shall 9how later on, some passages of the 
letter have been reproduced almost 
bodily in the sanad itself. The word 
successor" is used in this letter in a 
manner which sufficiently indicates the 
meaning of Lord Canning. He says in 
para.7: 

“As on the one hand, it will be in the power 
of every talukdar to refrain from makiog a will 
and so to allow his estate to devolve undivided 
on his nearest heir, on if childless, to adopt a 
son who will inherit the whole of his estate or to 
bequeath it by will to any one person whom he 
may wish to designate as his successor, so on the 
other hand, it is right that he should be at 
liberty to bequeath his estate to more than one 
persion, in accordance with Hindu or Mahome- 
dan law or otherwise as may suit his pleasure. 
Though the present holder of a talook may be 
in favour of the rule of primogeniture, his 
successor may be of a different opinion." 

The Governer-General here indicates 
the word successor” directly as a devisee 
and lower down includes both heirs and 
devisees as successors. In other words 
he considered the word “successor'' to 
mean "successor on death.” The close 
connection between this letter and the 
sanad is shown in para. 8 where he 
authorizes the Chief Commissioner to 
issue new sanads declaring, in addition 
to the conditions already sanctioned by 
7. (1912) 86 Bom 039=1G I 0 239=39 I A 202 
(P C). 
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tha Govarner-General, that the estate, in 
ease of intestacy shall, descend to the 
nearest male heir, and adding, by way 
of proviso, that the talukdar has full 
power to alienate his estate either in 
part by sale, mortgage, gift, bequest or 
adoption to whomsoever he pleases. In 
the promogeniture sanad it is stated: 

“It is another condition of this grant that in 
tha event of your dying intestate, or of any of 
your successors dying intestate, the estate shall 
desoend to the nearest male heir according to the 
rule of primogeniture but you and your succes¬ 
sors ehall have full power to alienate the estate 
either in whole or in part by sale, mortgage, gift 
bequest or adoption to whomsoever you please.” 

There is no indication in the above 
letter that the Governor-General desired 
to bind transferee daring life-time in the 
same manner as successors after death. 
In faot, after reading the letter carefully 
I am drawn to the conclusion that it 
was then his deliberate intention not to 
bind transferees during life-time in his 
manner. In 1862, he appears to have 
been of a different opinion. But the 
sanad in question was executed to express 
his intentions in 1860. I therefore inter¬ 
pret the word “successors’’ to mean 
“successors on death” to include both 
heirs and devisees, but not to include 
transferees during life-time. Thus I 
find that the main reason given by the 
learned Subordinate Judge for holding 
that the terms of the sanad are not ap¬ 
plicable fails. I have already found 
that the terms of the sanad governed the 
succession from Bibi Sughra to Akbar 
Ali Khan, and that they were complied 
with owing to the fact that she devised 
her estate to Akbar Ali Khan by a Will 
in accordance with the authority given 
her by the terms of the sanad. I find 
that Akbar Ali Khan was her successor 
according to the terms of the sanad, 
that he, a3 he was allowed by the terms 
of the sanad, transferred a portion of the 
property in his life-time and the remain¬ 
der by a bequest at his death to Bibi 
Ilahi Khanam, and that Bibi Ilahi 
Khanam was his successor according to 
the terms of the sanad. Thus the terms 
of the sanad govern succession to the 
property of Bibi Ilahi Khanam who has 
died intestate. It remains to consider 
whether either of the appellants has 
established a right to succeed according 
to the terms of the sanad. I here dis¬ 
pose of one point of fact. The learned 
Subordinate Judge has found that Qhu- 


lam Abbas Khan was born before Agha 
Mahomad dafar. After examining the 
evidence and hearing the arguments 
upon thi3 point, I arrive at the same 
conclusion. 

In order that one of the appellants 
may succeed under the terms of the 
sanad, it is necessary to show that he is 
the nearest male heir according to the 
rule of primogeniture. The words “rule 
of primogeniture” can only be interpre¬ 
ted as “rule of lineal primogeniture.” I 
have already discussed this point and 
given my reasons for considering that 
the finding of their Lordships of the 
Privy Council in Debi Bakhsh Singh v. 
Chandrabhan Singh (5), although it 
directly referred to the meaning of the 
words “rule of 'primogeniture” as used 
in S. 8, Act I of 1869, is good authority 
for deciding that the words “rule of pri¬ 
mogeniture” in the sanad mean the “rule 
of lineal primogeniture” as known to 
English Law. This condition, that the 
estate should descend to the nearest male 
heir according to the rule of primogeni¬ 
ture does not, however, indicate in itself 
any rule of succession. The condition 
in the sanad gives preference to persons 
in the senior line how low soever as 
against persons in the junior line how 
high so ever, but gives no indication as 
to the principle to be adopted in exclud¬ 
ing a line. In a case in which the des¬ 
cent of all lines is through males there 
can be no difficulty, bub in such a case 
as this, where the main question for 
decision is whether persons deriving 
their desoent through females should or 
should nob be included, the faot that the 
nearest male heir i3 to be selected ac¬ 
cording to the rule of primogeniture, 
affords no indication with regard to the 
point to be decided. 

The learned Counsel for the appellants 
argued that the effect of the sanad was 
to enact a rule of succession according to 
the personal law of the parties modified 
by the clause of the sanad, which exclu¬ 
ded females from inheritance. It was 
suggested that the heirs or class of heirs 
who would succeed according to the ordi¬ 
nary law, should be found, that those 
excluded under the sanad should be 
rejected, that the next class should be 
sought, and that when it had been ascer¬ 
tained who were the heirs who would 
succeed under the ordinary law who 
were not excluded under the terms or 
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the sanad, the rule of lineal primogeni- a further and more serious objection 
ture should be applied. There was a fur- Even if Muhammadan Law were applied' 
ther suggestion that the principles of and it were superadded that daughters 
English Law could be adopted. I am were excluded from inheritance, how can 
unable to see how the principles of a daughter’s son have any title to inherit 
English Law with regard to succession except through his mother? If she had 
can afford any assistance in the deter- no title, how could he have any title ? 
mination of the person who has a right Against this objection, it was urged that 
to succeed under the terms of the sanad, the Muhammadan Law excludes in 
for, as has been already stated, the certain instances persons from inheri- 
estate created under the terms of the tance but does not exclude their descend- 
sanad is not an estate known to the Law ants. 

of England and I can find no general The persons excluded under the Shia 
principles in the Law of England which Law from inheritance whose descendants 
can be applied to an estate unknown to are not excluded from inheritance are 
that law. The general principles govern- apostates, murderers of the person whoBe 
ing succession to an estate in fee simple estate is inherited, and slaves. But the 
or an estate in tail male or any other principle guidiDg their exclusion ig 
estate known to the Law of England are obvious. In each case, it is taken that 
based upon conventions and in some the person so excluded has died from the 
instances, upon legal fictions peculiar to date of his disqualification. From the 
each form of estate, and there is no time that a Shia Muhammadan has 
general principle of succession in the renounced his religion, from the time 
English Law which, according to my that the murderer of the intestate has 
view, could have been in the minds of committed the murder and from the time 
the framers of the sanad. The learned that the freeman has become a slave, he 
Counsel for the appellants would ceasss to inherit, because according to a 
have it that, as under the comprehensible fiction he is dead civilly. 
Mahomedan Law applicable to Shias His death lets in his descendants in his 
daughters son3 would be heirs in the place. I can find no authority for the 
absence of daughters and would exclude inheritance of the children of such per- 
brother3, the proper course for this Court sons born after the disability. The 
to take would be to ignore the existence children of an apostate born after his 
of the mothers of the appellants, and apostacy are not likely to be Muham- 
find that the appellants were heirs as madans, the case of the children of a 
they are males, and that the nearest murderer born after the commission of 
according to the rule of lineal primoge- the murder would hardly require treat- 
niture would be entitled to succeed, ment at the hands of a Muhammadan 
There was of course, a diversity of opini- jurist, because the property of the intes- 
on as to which should succeed, Agba tate would have been divided long before 
Muhammad Jafar claiming as a member such children could have been born, and 
of the senior line and Ghulam Abbas the children of a slave born after he had 
Khan claiming as the older of the two become a slave would hardly be free, 
cousins. There is a general objection to But in a case in which persons are 
the application of the Mahomedan Law disqualified from inheritance by reason 
in fchis connection which is that, as the of ssx, the disqualification, as I have 
Muhammadan Law does not exclude already stated, is unknown to the 
daughters from inheritance, and as the Muhammadan Law. It cannot be con- 
whole principles of inheritance, under the sidered that they have died civilly. It 
Shia Law contain the inherent principle must be considered they have never been 
that females are not excluded from born. 

inheritance, any attempt to apply Thus they cannot be taken into ac- 
Muhammedan Law when an inherent count and can provide, as far as I can 
principle is violated is not applying see, no title to their descendants. The 
Muhammedan Law but something which case for the appellants on this point is 
is neither Muhammedan Law, nor based upon the assumption that the 
English Law, nor any other known children of daughters in such a case would 
system of law. In the next place, the succeed in virtue of their own title to 
suggestion for the appellants is opon to their grandfather or grandmother be_ 
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oause they are of the same blood, and 
the only reason that could be assigned 
for giving them such a position would be 
that the blood of the intestate ran in 
their veins. I cannot see that this 
oiroumstance would assist them. The 
mere fact that the blood of a person 
runs in the veins of his descendants, is 
not in itBelf under the Muhammadan or 
any other system of law, a sufficient rea¬ 
son for allowing succession. For ex¬ 
ample, the son of an illegitimate son 
could not inherit under Muhammadan 
Law from the illegitimate son’s father, 
the reason being that unless there has 
been a marriage, the existence of the 
child is ignored. Similarly here it 
would appear that the disqualification of 
the daughter would entail the disquali¬ 
fication of her heirs. It has further 
been argued on behalf of the respondents 
that daughters’ sons cannot possibly be 
considered nearest male heirs when their 
mothers are alive under the Muham¬ 
madan Law, because they are not heirs 
at all. It is perfectly true that, during 
the life-time of the mother, a daughter’s 
son is not an heir under the Shia Law. 
If he is not an heir, it is difficult to see 
how he can be considered to be the 
nearest heir. I am not however of opi¬ 
nion that Mahomedan law can be applied 
in interpreting the terms of the sanad. I 
do not find any justification for interpre¬ 
ting the words “nearest male heir” as 
“nearest male heir according to the per¬ 
sonal law of the grantee.” That is in fact 
the position for which the appellants are 
striving. In Debi Bakhsh Singh v. 
Ghandrabhan Singh (5), Ghamier, J. C., 
remarked: 

“When the Legislature used the words ‘rule of 
primogeniture’, they must have intended some 
known rule of succession the details of which in 
its application to collateral succession could be 
ascertained. There *was no such rule known to 
the Hindu or Mahomedan law apart from special 
customs, the details of which are scarcely ever 
alike. They were providing a rule of succession 
which would be applicable to Hindus, Mahome- 
dans and Christians alike and in the circum¬ 
stances I do not think it is an extravagant 
assumption that they had in the mind the rule 
of primogeniture as applied to the succession of 
real estate in England.” 

Their Lordships of the Privy Council 
neither assented with nor dissented from 
these observations of Chamier, J. C. But 
as I read it, their decision went to some 
extent to support the correctness of the 
view enunciated by him. I think that 


in considering the question of interpret¬ 
ing the sanad, it would be permissible to 
use the words “framers of the eanad” in¬ 
stead of “the Legislature” and that the 
conclusion of Chamier, J. C., could then 
be applied en bloc, and I would carry 
this further and convey to the words 
“the nearest male heir” the meaning 
which would have been attached to those 
words in 1860 by an English lawyer. 
Although no rule of succession is laid 
down in the sanad it would be very easy 
to frame suoha rule if the words “nearest 
male heir” are interpreted as they would 
have been interpreted by an English 
lawyer in 1860, and the rule of lineal 
primogeniture is applied. The words 
nearest male heir” are not words ordi¬ 
narily used in English conveyancing,'but 
would have a distinct meaning to an 
English lawyer. I do not consider that 
these words were used in the sanad 
loosely or carelessly. I take it that they 
were inserted under legal advice which, 
a3 I explained earlier in the judgment, 
must have been the advice of a lawyer 
conversant with English law who would 
use the expressions of English law to 
bear the meaning that they had in 
English law, and that the framers had 
a distinct meaning which they intended 
to give to the words. I have not been 
shown any case in which the English 
Courts of law had had to interpret the 
meaning of the words “nearest male 
heir.” Bub I have been shown cases in 
which they had had to interpret words 
of a similar nature. The first of these 
cases is the case of Oddie v. Woodford 
(8), which was decided in 1825 and is re¬ 
ported in English Reports. In that case.it 
was held that the designation of an eldest 
male lineal descendant was inapplicable 
to a male person claiming in part through 
a female. In a subsequent oase, Bernal 
v. Bernal (9), which was decided in 1838 
and ia reported at p. 1042 of English 
Reports, the Lord Chancellor stated at 
p. 1049; 

“It must be considered, for the purpose of as¬ 
certaining who are to take, in the nature of an 
inheritance; the qualification to take being 
derived from the parties’ descent; and that quali¬ 
fication is being male descendants. The general 
class is descendants; the qualification of the 
class is being male. To entitle anyone to claim, 
he must show that he is one of the favoured 
class; that is one of the class of male descendants. 
A male descended fro m a fem ale of the family, 

8. 40 B R 1052=3 Myl & Cr 6847 ~ 

9. 40 E R 1042=3 Myl & Cr 569. 
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would undoubtedly answer the description, as he 
would he a descendant and a male; but he 
would riot b-"' one of the class of male descend¬ 
ants. Such would be the ordinary acceptation 
of the terms. In speaking of a man and his 
male descendants, as a class, uo one would 
conceive the son of a female descendant as in¬ 
cluded; and such is the construction which our 
law has put upon the words; as ‘issue male,’ 
which is in fact, the same thing as male descen¬ 
dants. The case of Oddie v. Woodford (S) appears 
to me to be a strong authority for the same pur¬ 
pose; for although the word ‘lineal’ was much 
relied upon, the force of that word was to mark 
the class to which the party was to belong, in 
contradiction to the particular description of the 
individual. In no other sense, could the 
term ‘lineal’ be of any importance, as the party 
must have been lineally descended, whether 
descended through a male or a female; but con¬ 
sidering the word ‘lineal’ as indicating the class, 
and therefore as meaning a descendant of the 
male line rather than a male descendant, the 
Home of Lords held the grandson of the testa¬ 
tor's second son (being the son’of a daughter of 
the testator’s second sou)' not to be entitled. In 
this case, it is clear that the testator is speaking 
of and describing a class; which brings it directly 
within the principle of Oddie v. Woodford (S). 

'It appears tome therefore that the testator 
intended to designate the male line, as the class 
out of which tho parties to be benefited were to 
bo taken, and that such is the natural meaning 
of tho terms used, explained by the other parts 
of the will; and such an intention appears to 
coincide with the views and natural object of 
the testator. If instead of providing for the 
male line of the family, he had intended to 
provide for all the descendants of the persons 
named, why should he have selected sons of 
females as objects of his bounty, and have ex¬ 
cluded the mothers of such sons and all othor 
females? It would have been more natural to 
have provided for the unmarried females of the 
family of Bernal than for the sons of those 
females who might marry, and who would there¬ 
fore properly belong to the families into which 
thoir mothers might have married.” 

Tha' third case ia that of Lywood v. 
Kimber (10), which is reported in 
English Pwoporta. The Master of the 
Rolls states at p. 540; 

‘‘I have looked through this will iu order to 
see if it contained anything to support the argu¬ 
ment that the technical words ‘issue male’ are 
to bo cosfccictod by the general scope and object 
of the will. I am satisfied that there is nothing 
of that sort, and that these words must be con¬ 
strued in thoir strict technical sense, which 
means issue male claiming through males. I 
should be unsettling the settled rules of the 
Court if X gave any othor meaning to these 
words, unless I found on the face of the will 
something to show that he intended to use 
them in another sense.” 


10. 51 E B 539=20 Beav 38. 


This case was decided in 1860. The 
earned Counsel , for the appellants has 
argued that the above decisions are not 
instructive as they are concerned with 
the interpretation of testamentary des- 
positions coming before the English 
Courts. I cannot see that this circum¬ 
stance deprives the decisions of value is 
a guide to mein the present case. Whe 
ther a disposition be a testamentary 
disposition or it be contained in the 
terms of a grant from the English Crown 
prepared in English and drafted under 
legal advice, the rules of interpretation 
would, in my opinion, be identical for all 
practical purposes, and the meanings 
that the highest Judges of the English 
Courts in 1860 and at periods prior to 
that year attached to words and the 
principles which guided them in inter¬ 
preting them are in my opinion, of the 
greatest possible assistance in a case of 
this nature. There is undoubtedly somo 
difficulty, owing to the fact that no deci¬ 
sion interprets the words “nearest heir 
male” and there is a considerable distinc¬ 
tion between a male descendant or an 
issue male and an heir male. The neces¬ 
sity for the use of the words 'male 
heir” in the sanad is fairly obvious. If 
the words “issue male” had bean used, 
collaterals would have been excluded. It 
was evidently intended not to exclude 
collaterals. But in the case of Bernal v. 
Bernal (9), the Lord Chancellor has in 
his weighty remarks with regard to the 
interpretation of the will given an in¬ 
dication which appears to me to be of 
the highest value in interpreting the 
terms of the sanad. If his decision is 
paraphrased to apply to the circum¬ 
stances of this case, I can see that it 
might fairly be road as follows: 

‘‘It must be considered, for the purpose 
of ascertaining who aro to take, in the 
nature of au inheritance; the qualification 
to tako being deprived from the parties’ 
descent: and fhat qualification is being 
male heirs. The general class is heirs: the 
qualification of the class i3 being mal9. To 
entitle any one to claim, he must show that he 
is one of tho favoured cla's; that is one of the 
class of male heirs. A male, descended from a 
female of the family, would not necessarily 
answer the description a3, though a male, be 
need not be an heir. Such would be the ordi¬ 
nary acceptation of the terms. 

* - 1 : * * * * 


“It appears to me, therefore, that the grantor 
intended to designate the male line as the class 
out of which the parties to be benefited were to 
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bo taken, and that suob is tbo natural meaning 
of the terms used, explalne l by tha other parts 
of the Will; and suoh an intention appears to 
ooinolda with the views and natural objeot of 
the grantor.’* 

The next portion of the Lord Chan¬ 
cellor's judgment appears to have peou- 
liar application. It may b9 para¬ 
phrased: 

"If instead of providing for the male heirs of 
-the grantee, the grantor had intended to provide 
for all his descendants excluding females, why 
should he have selected the sons of tbo females 
as the objeots of his bounty, and excluded tho 
mothers of such son3 and all other females? It 
would have boen more natural to have provided 
for the unmarried females of the family of the 
grantee than for the sons of those females who 
might marry, and who would, therefore, pro¬ 
perly belong to the families into which their 
mothers might have married." 

I admit that the question is one of the 
greatest difficulty, and I do not approach 
its decision in a confident spirit. It is 
nob essay to interpret the meaning of 
tha drafter of a grant in 1360 when he 
was using words which were not usually 
used in English conveyances, bub they 
nevertheless are sufficiently similar to 
the words used in English conveyances 
to justify an attempt to interpret them 
by analogy. I am of opinion, after lengthy 
cosideration of the point, that tho words 
“nearest heir male” can only include 
those male persons who claim through 
males and not those male persons who 
claim through females. There must 
have been some object in the mind of 
the grantor when he deliberately ex¬ 
cluded the ladies of the family from in¬ 
heritance. It can hardly be suggested 
that in arriving at this decision, he was 
affected by the apprehension that owing 
to their sex they wool I be incapable of 
managing their estates, for such an ap¬ 
prehension would be of less weight after 
the restoration of the British rule in 
Oudh, and could never have been of 
great weight in view of tho fact that 
prior to annexation many ladies, and 
amongst them Bibi Sughra herself, had 
been the holders of taluqas. If they were 
competent to manage their taluqas before 
annexation, it would appear that they 
were competent to manage them after¬ 
wards. I am thus notfinclined to suppose 
that any question of disability of sex oc- 
ourred to the mind of the grantor. What 
it appears to me did occur to his mind 
was that it was neoessary to retain the 
estate impartible in oase of intestacy 
and further to retain it in the family of 
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the grantee from generation to gene¬ 
ration. If it were permitted to devolve 
upon a married woman, it would be lost 
to the family as it would pass to the 
family of her husband. The remarks of 
the Lord Chancellor in Bernal v. Bernal 
(9), as to the inconsistency involved in 
supposing that the testator was ready to 
exclude his own family stock from in¬ 
heritance and nevertheless ready to 
admit to inheritance the families of their 
husbands, afford a singularly pertinent 
argument in favour of my view. To sup¬ 
pose that the grantor wished to exclude 
daughters and yet to admit daughters' 
sons to inheritance, involves a great in¬ 
consistency, and there is nothing in the 
terms of tho grant which would justify 
its acceptance. 

To conclude this portion of tho deoi-, 
sion, I am of opinion that the meaning! 
of the sanad with regard to succession, 1 
can be summarised as follows: In event! 
of intestacy, the case of all relatives of: 
legitimate descent would be considered,; 
all fameles and those claiming through 1 
females would be excluded, and the suc¬ 
cession would go to the surviving repre-j 
sentative of the hightest line how; 
low soever, collaterals only being admit¬ 
ted in absence of the survival of descen¬ 
dants. Such a rule of succession would 
b3 unknown to any estate known to the' 
Law of England, but it would follow; 
necessarily from the words of the sanad 
itself. 

An argument was addressed to the 
Ortrb to the effeot that it could hardly 
be considered possible that the Grown 
intended to exclude daughters’ sons from 
the succession as, if such had been their 
intention, many grants would have 
rapidly escheated to the Grown. This 
argument is of the nature of a plea ad- 
miseri-cordiam, and if the terms of the 
grant are sufficient to support the mean¬ 
ing that daughters’ sons areexoluded, as 
I find them to be, it could have no 
possible weight. But looking at the sub¬ 
sequent legislation on the subject, it would 
have no weight upon the evidence of tho 
iubention of the Grown a9 shown in sub¬ 
sequent legal enactments. In the place, 
the admitted exclusion of first daughters 
is sufficiently drastio. Daughters are 
not excluded by either the Hindu or 
the Muhammadan Law. Yet it is admitted 
that they are excluded under the terms 
of the sanad. The exclusion of their sons 
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is a minor matter in comparison -with 
their exclusion. They are descendants 
cl the talukdar whereas their sons are 
primarily the descendants of the 
daughters’ husbands who belong to an¬ 
other family. Further, iu Act 1 of 1869, 
as unamended, daughters are absolutely 
excluded in the first ten clauses of 
S. 22 and a daughter’s son is only 
admitted if be falls under the peculiar 
heading of Cl. 4. In the amended Act, 
the position of daughters and the sons of 
daughters is somewhat worse. Thus, even 
if it were possible to attach any weight 
to sentimental considerations based upon 
a hypothetical intention not disclosed 
in the terms of the grant to preserve the 
property to the descendants of the 
talukdar, it would appear that the 
legislature ha3 subsequently shown a 
direct intention to place daughters and 
daughters’ sons in a position inferior 
to that of any other descendants of the 
intestate. 

Such being the view that I take, I 
determine that although the succession 
is regulated under the terms ofthesanad, 
the appellants in neither appeal have 
title under its terms. It is not necessary to 
decide whether Ghulam Abbas Khan has 
a right preferential to Agha Muhammad 
Jafar. Such decision involves the sup¬ 
position that each has a right, and I find 
that neither has a right under the terms 
of the sanad. I am further not called 
upon to decide who is entitled to succeed 
under the terms of the sanad,or whether 
the grant has in the circumstances 
escheated to the Grown. The appellants 
have no title under the terms of the 
sanad or under the provisions of the Shia 
Muhammadan Law. Under the provi¬ 
sions of the latter law, they are excluded 
by their mothers. As I find that they 
have title to succeed, it is unnecessary 
to decide the points raised by the res¬ 
pondents as to limitation and champerty. 
The appeals fail and are dismissed. The 
appellants will pay their own costs and 
those of tho respondents. 

Kanhaiya Lai, A. J. C.— The dis¬ 
pute in tiiis case relates to the Maniarpur 
Estate, which originally belonged to 
Bachgoti Khanzadas, who became con¬ 
verts to Muhammadanism and adopted 
the Shia faith. The last holder of the 
estate at the time of the annexation was 
Bibi Sugbra, the sole daughter of Basawan 
Khan. Tho Summary Settlement was 


made with her by the British Government 
and a primogeniture sanad was granted 
to her some time in 1862. She died on 
11th November 1865. The list 3 ap¬ 
pended to Act 1 of 1869 had been pre¬ 
pared before her death, and she was 
entered m No. 228 in list No. 1 and as 
No. 100 in list No. 2, when the said Act 
was passed. The deLy, which attended 
the passing of Act 1 of 1869 owing to the 
dropping of the first Bill in consequence 
of some differences between the Govern¬ 
ment of India and Sir Charles Wingfield 
the then Chief Commissioner of Oudh 
who questioned the policy of giving an 
absolute power of alienation to the taluk- 
dars, led to the inclusion in many in¬ 
stances in the lists appended to that Act 
of the names of persons who had died 
before the Act came into force, and the 
effect was that, though the parsons re¬ 
corded in the lists, whether dead or alive 
were declared to be talukdars for the 
purpos68 of the Act, yet their heirs and 
legatees were excluded from the opera¬ 
tion of the Act by reason of the defini¬ 
tions of those terms given in the Act, as it 
stood at the time. In Muhammad Aldus - 
samad v. Qurban Husain (11) and 
Thakur Sheo Singh v. Rani Raghubans 
Kunwar (l) their Lordships of the Privy 
Council held that Act 1 of 1869 did not 
apply to the estates held by such heirs 
or legatees from before the date when the 
Act came into force. An attempt was 
made by U. P. Act 3 of 1910 to amend 
the definitions of the words “heirs” and 
“legatees,” so as to include persons who 
got an estate by inheritance or bequest 
prior to 12th January 1869, when Act 1 
of 1869 came into force. But the Legis¬ 
lature in carrying out that amendment 
did not give retrospective operation to 
the amended definitions when the effect 
of the retrospective operation would 
have been to vest in or confer upon any 
person any right or title to any estate or 
any portion thereof or any interest 
therein, which was at the commence¬ 
ment of the amended Act vested in any 
other person, who would have been en¬ 
titled to retain the same if the amended 
Act had not been passed. S. 20 of the 
amended Act accordingly provided that 
the right or title of such other person 
shall not be affected by anything contain¬ 
ed in the amending sections, to which 
retrospective effect was assigned. The 
11. (1904) 26 All 119=31 I A 80~(P. C.) 
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amendment aimed at remedying fche dif¬ 
ference whioh the entries of fche names 
of dead men in fche lists appended to Aofc 
1 of 1869 made in the devolution of fche 
estate, bufc ifc left all vested interests 
untouched. 

Sughra Bibi left no husband or child¬ 
ren surviving her. Her father had by 
another wife, named Mfc. Bafcasa, four 
sons, Jafar Ali Khan, Hasan Ali Khan, 
Baqar Ali Khan and Akbar Ali Khan. 
S. 8, 01. (2), read with S. 10 of Aob 1 of 
1869 raises a conclusive presumption 
that her estate was impartible and de¬ 
volved by a family custom on a single 
heir. Jafar Ali Khan, fche eldest son of 
Mb. Bafcasa, was, it is admitted, alive on 
fche date of Bibi Sughra’s doafch. The 
person who was entitled to succeed to 
property of Bibi Sughra, according to 
the custom of fche family, was in fche 
ciroumstanoes Jafar Ali Khan. Sughra 
Bibi, however bequeathed her entire 
property on 29th June 1862 to her young 
eat step-brother, Akbar Ali Khan. 
He succeeded to fche property and was 
alive on fche date when Act 1 of 1869 
was passed. .On 3rd July 1869, Akbar 
Ali Khan made a gift of 39 villages, since 
consolidated into 31 villages, forming 
part of the Maniarpur Estate, to his 
wife, Bibi Ilahi Khanam in lieu of her 
dower (Ex. 8). On 29fch June 1871, he 
executed a Will, bequeathing the re¬ 
mainder of his estate to her (Ex. 129). 
On 15th July 1871, he died leaving a 
widow Bibi Ilahi Khanam, six daughters, 
who are defendants 1 to 6 in these suits, 
and a nephew, Ghulam Husain Khan, 
fche son of his elder brother Hasan Ali 
Khan surviving him. His brothers had 
died before. The name of Bibi Ilahi 
Khanam was entered in fche revenue 
papers after his death. Bibi Ilahi Kha¬ 
nam made a gift of six villages, forming 
part of fche Maniarpur Esfcafce in favour 
of her daughters on 13th December 1887. 
She died on 20th April 1899. A contest 
thereupon arose between her nephew 
Gulam Husain Khan, son of Hasau Ali 
Khan, and her daughters for succession 
to fche estate. 

The daughters took possession and 
succeeded in getting mutation effected 
in their favour. Gulam Husain Khan 
then filed a suit against fche daughter, 
claiming that fche family had preserved 
Hindu ousfcoms and was governed by fche 
Hindu Law, that Bibi Ilahi Khanam had 


a life-interest in fche estate, and that by 
virtue of a family custom, daughters 
were excluded from inheritance. The 
daughters denied the existence of fche 
alleged custom and pleaded that fche 
estate was not governed by the Hindu 
Law. The suit was dismissed by the 
Subordinate Judge of Sulbanpur on 13th 
Juno 1913 on fche ground that Gulam 
Husain Khan had failed to establish the 
custom set up by him. There was no 
appeal from that decision to this Court. 
Akbar Ali Khan, the brother of Bibi 
Ilahi Khanam, then sued the daughters 
for the possession of the esfcafce, claiming 
title under Cl. (6) of S. 22 of Act 1 of 
1869 in preference to fche daughters. The 
Subordinate Judge, following the deci¬ 
sion of this Court in Rae Jagatpal Singh 
v. Thalcurain Balraj Kuar (3) held that 
Act 1 of 1869 applied to the esfcafce of 
Bibi Ilahi Khanam and decreed the 
claim. The deoision on which the 
learned Subordinate Judge relied 
was however subsequently set aside 
by their Lordships of the Privy 
Council in Thakurain Balraj Kunwar 
v. Rae Jagatpal Singh (2). This Court 
on appeal therefore set aside fch3 deci¬ 
sion of fche Subordinate Judge and dis¬ 
missed fche suit. It held that on the death 
of Sughra Bibi, fche person who would 
have succeeded to fche estate under S. 22, 
was her eldest brother, rot the youngest 
and that the parson who would have 
succeeded Akbar Ali Khan was Ghulam 
Husain Khan, his elder brother’s son, 
rather than his widow, thereby render¬ 
ing Act 1 of 1869 inapplicable to the 
estate. An attempt was made during 
the hearing of that appeal to claim the 
esfcafce under the sanad, bufc it was hsld 
that no relief could bo granted under 
fche sanad, because no such ground of 
title was asserted in the pleadings [Mt. 
Umalul Fatima v. Asghar Ali Khan 
(4)]. 

Mfc. Asghari and Mfc. Ruqaiya, two of 
the daughters of Bibi Ilahi Khanam, 
afterwards applied to tho Revenue Court 
for a partition of their 2/6fchs share. 
They were opposed by Mfc. Ummatul 
Fatima, fche eldest daughter of Bibi 
Ilahi Khanam, who set up a right to the 
whole estate on the ground that she was 
entitled to ifc according to the rule of 
primogeniture laid down in fche sanad. 
The Revenue Court referred fche parties 
to fche civil Court. A suit was then 
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filed by Mfc. Asghari and Mfc. Kuqaiya 
against their sisters, Mfc. Ummafcul 
Fatima, Mfc. Batul, Mfc. Kaniz and Mfc. 
Haidri for a declaration of their right to 
obtain partifcifcion of fcheir 2/6fchs share. 
They pleaded that; the property was 
governed by the Shia law and that they 
were entitled to a 2/6fcbs share by in- 
herifcance from their mother. On behalf 
of Mt. Ummafcul Fatima, who set up the 
right of her eldest son fco succsed to the 
estate a3 the eldest representative of the 
senior line, reliance was placed on the 
sanad by which females were excluded 
from the inheritance. The counsel for 
the plaintiffs conceded that the estate 
was governed by the sanad, but con- 
tended that, a s neither party was 
entitled under the sanad, the plaintiffs 
were entitled to succeed on their 
possessory title. The Court of first 
instance accepted that contention and 
gave the plaintiffs a decree on the 
strength of their possession, which was 
confirmed on appeal. 

The present suit was then brought by 
Agha Muhammad Jafar, the eldest son of 
Mfc. Ummafcul Fatima who'is the eldest 
daughter of Bibi Ilahi Khanam, for pos¬ 
session of the estate and mesne profits, 
claiming the estate under the sanad as 
the eldest male member of the senior 
line. He joined with him the tranferees 
of a portion of his interest as co¬ 
plaintiffs in the suit. Another suit was 
instituted by Ghulam Abbas Khan, son 
of Mfc. Batul, the second daughter of 
Bibi Ilahi Khauam, claiming that he 
was entitled to it according to the rule 
of primogeniture contained in the sanad 
by reason of his being the eldest grand¬ 
son of Bibi Ilahi Khanam. He joined 
with him Babu Bhan Prafcab Sahi, the 
fcransierea of a porfciou of his interest, 
as a co-piainfciff in the suit. Mt. Um- 
matul Fatima and Mfc. Batul naturally 
supported fcheir respective sons and also 
claimed alternately a right to succeed fco 
the estate under the Mahomedan law. 
The contention of the other daughters 
was that either Act 1 of 1869 or the 
Mahomedan law governed the estate and 
that the daughters were entitled by 
custom fco inherit the property of fcheir 
mother. It was further pleaded that 
the sales effected by Gulam Abbas Khan 
and Agha Muhammad Jafar of fcheir 
alleged shares in the estate were oham- 
pertous and not legally enforceable, and 


that the six villages given by Bibi Ilahi 
Khanam fco her daughters in her life, 
time, should be exempted from the 

claim. 

The learned Subordinate Judge found 
that the estate had devolved on Akbar 
Ali Khan under a bequest; made by 
Sughra Bibi before Act 1 of 1869 came 
into force and wag not therefore govern¬ 
ed by that Act, that Akbar Ali Khan 
gave 39 villages to his wife Bibi Ilahi 
Khanam, which were afterwards con¬ 
solidated into 31 villages, and also be¬ 
queathed fche rest; of his e3fcafce fco her, 
that Bibi Ilahi Khauam gave six villages 
in her life-time fco her daughters in re- 
gard fco which no suit was maintainable, 
and that fche rule of succession given in 
the sanad applied fco fckeesbabe so long as 
it was in fche hands of Sughra Bibi, but 
did not apply fco it after it has passed from 
her by alienation or bequest; fco another 
person. In other words he held that fche 
rule of devolution laid down in fche sanad 
was intended fco apply to cases of inheri- . 
fcance, but not fco cases of transfers inter 
vivos or bequests where fche effect of fche 
transfer or bequest was fco pass fche pro¬ 
perty fco a person who was not; a fealukdar 
or fche immediate heir of afcalukdar with¬ 
in fche meaning of Ss. 14 and 15 of Act 1 
of 1869. He therefore dismissed fche 
claims of the plaintiffs and declared that; 
fche daughters of Bibi Ilahi Khauam 
were entitled fco inherit such portion of 
fche estate a3 Bibi Ilahi Khauam had 
not disposed of in her life-time under 
fche Mahomedan law in preference fco fche 
plaintiffs. 

It is not disputed in these appeals 
that six speoiSc villages, forming part of 
fche esfcafce, were given by Bibi Ilahi 
Khanam in h9r life-time fco her daughters. 
All tb it is contended is that fche gift did 
not couvey anything more than'an under- 
proprietary right in the said villages, bufc 
fche deed of gift (Ex. A-l) shows fchafc fche 
donor purported to coavey all fche rights 
she posse33ed in the property given with¬ 
out; fche reservation of auy superior pro¬ 
prietary interest or of rent, with which 
an under-propriefcor is ordinarily charge¬ 
able. It is clear therefore fchafc fche en¬ 
tire proprietary rights held by Bibi Ilahi 
Khanam, whioh were conveyed by fche 
said gift passed fco her daughters, and 
fchafc no suit; by auy of fche plaintiffs in 
regard fco fche villages oomprisad in fche 
deed of gift, is maintainable. 
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The dispute between the parties is 
mainly olustered round the remainder of 
the property and the first question raised 
during the hearing was, whether S. 14 of 
Aot 1 of 1869 brought the estate within 
the purview of the Act. Sughra Bibi 
was a talukdar and had a right under the 
sanad to bequeath her estate to any one 
she liked. She bequeathed it to a person 
who was not in the prescribed line of 
succession or in other words was not a 
person to whom the estate would have 
descended according to the family cus¬ 
tom or under Act 1 of 1869, bad the tes¬ 
tator died after that Act came into force. 
The scope of S. 14 of Aot 1 of 1869 is 
wide enough to cover transfers made by 
talukdara or grantees before that act 
oame into force, but as observed in 
Thakurain Balraj Kunivar v. RaeJa- 
gatpal Singh (2) the person referred to in 
that section is the immediate person 
who would have been entitled to the 
estate under the Act, had the owner 
died intestate after the Act came into 
force without making any transfer. 

It is contended that a person who 
would have succeeded to the estate, bad 
Sughra Bibi died after Act lof 1860 came 
into force, was a person to whom a trans¬ 
fer or bequest would have carried the 
privileges conferred by S. 14 of the Act. 
But the person to whom a transfer could 
have been made with the consequences 
referred to in that section, would vary 
according to the date on which the 
succession opened out owing to the death 
or survival of nearer relations and it 
would be unreasonable to apply the rule 
of succession provided by the Act for 
determining that person, by assuming 
that the talukdar or grantee in question 
had died after the Act came into force 
and not making a similar assumption in 
favour of other persona of the same class 
who were alive on the date when the 
succession opened out. There is nothing 
in that section to indicate that the 
words ‘ would have succeeded ’ , were 
merely descriptive of a certain class fall¬ 
ing within the speoifio clause of S. 22. 
applicable to the case because within 
each olass the right of the person entitl¬ 
ed to succession, is determined by sen¬ 
iority and survival in the case of estates 
like the present which are governed by 
the rule of desoent on a single heir. Ac¬ 
cording to S. 15 of Act 1 of 1869, where 
an estate is transferred or bequeathed to 


a person who is neither a talukdar nor a 
grantee nor a person who would have 
sucoeedel to the estate under the Act 
had the transferor died intestate and 
without making a transfer the rule of 
succession laid down in the Act does not 
govern the transferee or legatee, whether 
the transfer or bequest was made before 
Act 1 of 1869 oame into force or after¬ 
wards. Akbar Ali Khan was not there¬ 
fore governed by Aot 1 of 1869. 

The next question is whether the de¬ 
volution of his estate was governed by 
the sanad or by the Mahomedan law. 
S. 3, Crown Grants Act (15 of 1895) pro¬ 
vides that all provisions, restrictions, 
conditions and limitations contained in 
any grant or other transfer of land or 
any interest therein, made by the Go¬ 
vernment before or after the Act came 
into force shall be valid and take effect 
according to their tenor, any rule of law 
statute or enactment of the legislature 
to the oontrary notwithstanding. In 
Thakur Shea Singh v. Rani Raghubans 
Kunivar (l) their Lordships of the 
Privy Council accordingly held that in 
cases where Act 1 of 186'J does not apply 
the rule of desoent laid down in the 
sanad supersedes the personal law of the 
grantee. 

The sanad does nob however explicitly 
say whether the rule of descent laid 
down in it, is equally applicable to per¬ 
sons to whom the estate or any portion 
of it m?„y be transferred or bequeathed 
by the holder of the sanad or his heir in 
his life-time. It does nob specify whe¬ 
ther by the exclusion of females is meant 
the exclusion of every one of their line 
even when no paternal kinsmen are in 
existence ; and it leaves further open 
whether among the male descendants of 
females preference is to be adjudged by 
age or by the seniority of age and line, 
where they are of the same degree. Apart 
from usage there is no such thiDg as a 
rule of primogeniture known to the 
Hindu or Mahomedan law. According 
to the English rules of primogeniture 
governing the descent of estates in fee 
simple, males exclude females of equal 
degree, and in the absence of such males, 
females of equal degree inherit together 
as co-heiresses. 

The sanad does not therefore follow 
or adopt any known or recognized system 
of law, and its interpretation must large¬ 
ly depend on the language used in the 
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saoad itself and such evidence of con¬ 
temporaneous exposition as may be ga¬ 
thered from the official papers of the 
time 

The 9-anad granted to Sughra Bibi was 
in the form given at p. 514 of Chhail 
Behari Lai’s Talukdari Law of Oudh. It 
is divided into throe paragraphs. Para. 
1 , after referring to the confiscation of 
proprietary rights in the soil of Oudh by 
the Proclamation of March 1858 and the 
conferment of the full proprietary right, 
title and possession of the estate of 
Maniarpur, consisting of the villages 
specified in the list attached to the ka- 
buliat on Sughra Bibi, goes on to say : 

“Therefore ibis eanad is given you in order 
that ifc may be known to all whom it may con¬ 
cern that the abovo estate Maniarpur has been 
conferred upon you and your heirs for ever, sub¬ 
ject to the payment of such annual reveuuo as 
■ s:ay from time to time be imposed and to the 
conditions of surrenderiug all arms, destroying 
all forts pieventing and reporting crime, render¬ 
ing any service you may be called upou to per¬ 
form and of shoving constant good faith, loyalty 
zeaal nd attachment to the British Government 
according to the provisions of the engagement 
which you have executed, the breach of any oue 
of which at any time shall be held to annul the 
right and title now conferred on you aud vour 
heirs.” 

Para. 2 states ; 

“ It is another condition of this grant that in 
the event of your dying intestate or of any 
of your successors dying intestate the estate 
shall descend to the nearest male heir accor¬ 
ding to the rule of primogeniture, but you and 
all your successors shall have full power to 
alienate the estate either in whole or in part by 
sale mortgage, gift, bequest or adoption to whom¬ 
soever you please.” 

Para. 3 declares: 

It is also a condition of this grant that you 
will, so far as is in your power, promote the agri¬ 
cultural prosperity of your estate and that all 
holding under you shall be secured in the posses¬ 
sion of all the subordinate rights they formerly 
eujoyed. A3 long as the above obligations are 
observed by you and your heirs in good faith, so 
long will the British Government maintain you 
and your heirs as proprietors of the above men¬ 
tioned estate in confirmation of which I herewith 
attach my seal and signature.” 

Ib is noticeable that the word “heirs” 
occurs in the sanad in four different 
places and has apparently been used to 
signify persons successively inheriting 
the estate under the sanad. In para. 2 
however in dealing with the question of 
intestate succession, the word “ heir ” is 
used once to denote the person entitled 
to succeed according to the rule of 
primogeniture, and the word “ succes¬ 
sors ” i3 used in two different places 


in connection with the rule of descent 
and the right of alienation. The mean¬ 
ing of the word successor ” varies in 
different documents and Statutes accor¬ 
ding to the context, and, though it lite¬ 
rally means “he thatfollowethorcometh 
in another’s place,” it is applied as much 
to successors by inheritance or operation 
of law as to successors by testamentary 
disposition, voluntary alienation or 
change of incumbents. If a word is capa¬ 
ble of restricted as well as an extended 
meaning, the principle of interpretation 
is to assign to it the meaning which the 
context warrants. The paragraph in 
which the word occurs, begins with a 
reference to intestate succession and is 
followed by the laying down of a rule 
to govern that succession, with an anti¬ 
thetical clause indicating that the rule 
of succession therein laid down shall not 
prevent the grantee and his or her suc¬ 
cessors from alienating the estate for¬ 
ming the subject of the grant. If the 
rule of descent laid Idown in the sanad 
be hold to apply to all transferees, it is 
obvious that it should apply to vendees* 
mortgagees, donees, legatees and adopted 
sons alike. To apply the rule of descent 
to legatees and adopted sons, where 
adoption is not recognised by the perso¬ 
nal or customary law, and to exclude 
vendees, mortgagees and donees from its 
application, would not b9 consistent, for 
all these classes of persons are dealt with 
in one and the same clause and treated 
as transferees, The reasonable infe¬ 
rence from the context is that the word 
successors ” is used in connection with 
the rule of descent to denote successive 
heirs or persons succeeding to the intes¬ 
tate or undisposed of residue, rather than 
persons in whose favour a transfer or 
bequest might be made by the owner in 
his life-time. 

A change in the language is generally 
due either to the exigencies of style or 
to a desire to restrict or widen the signifi¬ 
cance. Adverting to the rule that if the 
meaning of a word cannot be ascertained 
from a section itself its meaning can be 
ascertained from the use of that word in 

other parts of the Act, Maxwell says: 

“ But just as the presumption that the same 
meaning is intended for the same expression in 
every part of an Act is, as we have seen, not of 
muoh weight, so the presumption of a ohange of 
intention from a change of language (of no great 
weight in the construction of any documents) 
seems entitled to less weight in the construction 
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of a Statute than io any other oase; for the vari¬ 
ation is sometimes to be accounted for by a mere 
desire of improving the graces of style, and of 
avoiding the repeated use of the same words, 
and often from the oircumstanoe that the Aot 
has been oompiled from different sources, and 
further from the alterations and additions from 
various hands which the Aots undergo in their 
progress through Parliament.” 

(Maxwell on the Interpretation of Statutes, 
4th edition, page 482)*. 

What applies to Aots, applies with equal 
force to documents written by less skilful 
hands, specially where, as I shall show 
hereafter, additions are made to such 
documents from time to time. It is pro¬ 
bable that the word “successors” was 
then considered more appropriate to 
signify successive heirs than the word 
“heirs” itself, which would not have 
included an adopted son, where adoption 
was not recognized by the personal or 
customary law. It is true that the sanad 
makes the rule of descent laid down 
therein a condition of the grant, but it 
is a condition of the grant only to the 
extent therein specified. What it prac¬ 
tically declares is: 

“In the event of you or any of your succes¬ 
sors dying intestate, the estate shall descend to 
the nearest male heir according to the rule of 
primogeniture, but you and all your successors 
shall have full power to take the estate out of 
the rule by alienating it either in whole or in 
part by sale, mortgage, gift, bequest or adoption 
to whomsoever you like.” 

The juxtaposition of the two clauses 
shows that twha follows, limits, restricts 
or qualifies the preceding. Had the inten¬ 
tion bsen otherwise, one would have 
expected the sanad to say so unequivo¬ 
cally or at least to put it in such a form 
as to indicate unmistakeably that the 
grantee and his successors would have 
full power to alienate the estate in whole 
or in the part, but it was a condition of 
the grant that in the event of the gran¬ 
tee or any of his successors or assigns 
dying intestate, the estate would 
descend to the nearest male heir 
according to the rule of primoge¬ 
niture. A previous reference to the 
transfers might possibly have indicated 
the kind of successor intended or refer¬ 
red to in the clause which followed. As 
it now stands the rule of descent is 
qualified by the conditions under which 
the estate may go out of the rule. It is 
suggested that the object of adding the 
•clause about the alienation was to ob¬ 
viate an impression that the sanad in- 

• See Fifth Edition, page 530—Ed. 


tended to grant an estate tail male but 
no estate tail male oan be created unlesB 
a body is specified. The object of in¬ 
troducing the rule of primogeniture was 
to prevent the disintegration of the 
estate by partition, but the framers of 
the sanad must have foreseen its disin¬ 
tegration when they provided for its 
voluntary alienation by means of sale, 
mortgage gift or bequest, and it can hard¬ 
ly be supposed that they intended to 
make the rule of primogeniture appli¬ 
cable to every portion to split out of 
the estate; for partition though involun¬ 
tary if burdened with such a rule could 
not have made muoh greater difference. 
Any other interpretation would make 
the rule of primogeniture applicable to 
every plot of land which a talukdar or 
grantee may transfer or bequeath for 
building a shop or house to any shop¬ 
keeper or resident of the village whose 
other property would be governed by 
the ordinary law. In cases of mortgage, 
the equity of redemption forms part of 
the undisposed of residue, and would 
naturally be governed by the rule of 
primogeniture, but it is hardly likely 
that the intention was that ephemeral 
rights like those of a mortgagee should 
be governed by the rule any more than 
the rights acquired by lessees under leases 
granted by the holder of the sanad for 
fixed periods or in perpetuity. The his¬ 
tory of the conditions and circum¬ 
stances under which the rule of primo¬ 
geniture was introduced into the sanad 
also bears out the above interpretation. 
In the case of ancient documents, evi¬ 
dence is admissible as to the interpretation 
placed upon them by persons who lived 
at or about a time not remote from the 
time of the execution of the document. 
Commenting on this rule Norton ob¬ 
serves: 

“The longer tbo period that elapses between 
the timo of executing and the time of interpre¬ 
ting a document, the greater is th3 difficulty in 
obtaining direct evidence as to the meaning of 
the words employed; and if the document is 
very ancient the difficulty becomes ineuperablo. 

• When this is the case the meaning of the words 
can sometimes be arrived at with a fair degree 
of certainty by ascertaining what was the inter¬ 
pretation placed on the document immediately 
after its execution. The probability is great that 
at the time there were some persons whose in¬ 
terest it was to insist upon the decument being 
properly interpreted and the fact that a parti* 
cular interpretation was then placed on it affords 
a great probability of the correctness of such 
particular interpretation; and this probability 
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is increased if it is found that during a long 
course of yrars such interpretation has been ac¬ 
quiesced in: Norton on Deeds, p. 140.” 

The rule applies with greater force to 
the exposition of old grants, containing 
general words capable of more than one 
interpretation made by the author of 
the grant at or about th9 tims when the 
giant was made, for there can be no 
better exponent of a grant than the 
grantor himself. In Gulabdas Jugjivan- 
das v. Collector of Surat (12), their Lord- 
ships of the Privy Council in construing 
a grant made by the then Governor of 
Bombay to a person who held an office 
befoie under the Nawab of Surat obser¬ 
ved that the construction might be aided 
by a consideration of the minute then 
issued by the Governor of Bombay and 
the surrounding circumstances under 
vphich and the occasion in connection 
with which the grant wss made. In 
■Raghojirao Sahib v. Lakshmanrao Saheb 
(7), where eertian words used in a grant 
were capable of a restricted and an ex¬ 
tended interpretation their Lordships of 

the Privy Council went into the entire 
history of the family and the official do¬ 
cuments relating to the grant to ascer¬ 
tain its true meaning on the principle of 
contemporanea expositio as a guide to 
its interpretation. In ThaJcur Sheo Singh 
v. Rani Raghubans Kunwar (1) Sir 
Arthur Wilson who delivered the judg¬ 
ment of the Judicial Committee simi¬ 
larly referred to the history of the grant 
and the correspondence showing the de¬ 
velopment of the policy of the Govern¬ 
ment in connection with different talukas 
to.ascertain whether the rule of descent 
laid down in the sanad was applicable to 
the estate in supersession of the ordi¬ 
nary law. 

A careful study of the correspondence 
between Lord Canning, the author of 
the grant, and Sir Charles Wingfield, the 
then Chief Commissioner of Oudh, relat¬ 
ing to the desirability of introducing the 
rule of primogeniture in the sanads which 
has been summarized by Mr. Sykes in 
his introduction to the Compendium of 
the Oudh Talukdari Law, pp. 80to 109, 
discloses an unmistakable clue as to 
what Lord Canning aotually intended 
when he permitted the clause relating 
to primogeniture to be added to the 
.sanads. The rights recognized by the 
fiana ds were those determined in the 
12. (1878-79) S Bom 186=6 I A 64 (P 0). 
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Summary Settlement of 1858-59, and 
.the sanads as originally issued did not 
contain any rule of descent in regard to 
the estate. On the completion of the 
Summary Settlement the Government of 
India intimated to 1 the Chief Commis¬ 
sioner of Oudh their decision to maine 
tain the talukdars in possession of th- 
talukas for which they had been per¬ 
mitted to engage, and directed the 
Chief Commissioner to issue sanads 
under their authority giving them a 
permanent, heritable and transferable 
proprietary right: vide the letter dated- 
10th October 1859, appended to Act 1 
of 1869. The Chief Commissioner pre¬ 
pared a form of sanad and sent it to the 
Government of India for approval on 
15to October 1859. The Government of 
India made a few verbal alterations in 
the draft and sent the revised form with 
their letter dated 19th October 1859, to 
the Chief Commissionr of Oudh for adop¬ 
tion. vide the letter of that date ap¬ 
pended to Act 1 of 1869 and printed with 
the revised form of saDad at p. 32 of the 
Oudh Papers for 1861 and Syke’s Com¬ 
pendium, Appendix E. 

On 26th October 1859, a darbar was 
held by Lord Canning at Lucknow, which 
was attended by about one hundred and 
fifty talukdars, to each of whom a sanad 
was granted in the form approved with¬ 
out any reference to the rule of primo¬ 
geniture. On 11th October 1859 the 
Chief Commissioner had meanwhile 
issued a circular calling upon the Com¬ 
missioners of Divisions to furnish a list 

of the taluqas in which the law of primogeni¬ 
ture prevailed in opposition to the Hindu law 
of succession, such as are known as having a 

gaddi and resemble ihe magnates of continental 
Europe.” 

On 18bh January 1860 the Government 
of India called for a copy of the said 
oiroular and the correspondence which 
had taken place between the Commis¬ 
sioner of Lucknow and the Chief Com¬ 
missioner in connection with it. In for¬ 
warding the copies of that correspon¬ 
dence the Chief Commissioner opened a 
discussion with the Government of India 
on the rule of succession in talukas, ob¬ 
serving that in about 30 families succes¬ 
sion was regulated by the rule of primo¬ 
geniture, but in the greater number of 
talukas the rule of primogeniture was 
not in force and recommending that in 
order to prevent a sub-division of thei 
estate into a multitude of petty hold- 
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tags by impoverished proprietors, it 
might be made a condition of the gift of 
eaoh estate that the property shall not 
be snbjeot to subdivision (Oudh Papers 
for 1861, p. 47). On 10th March 1860, 
the Government of India in replying to 
what the Chief Commissioner had pro¬ 
posed, said: 

“As respects the law of primogeniture, I am 
direoted to observe that the condition whioh you 
propose to insert in the sanads which remain to 
be conferred, is muoh too stringent. It would 
limit tbe power of tho talukdar over his estate 
to a degree which is not consistent with the 
promise of the Governor-General that his right 
shall be hereditary and transferable. It would 
also have the evil effeot of a law of entail in 
leading to the retention of large estates by An 
impoverished proprietor in tbe net unfrequent 
oase of long oontinued extravagance and waste¬ 
fulness The Governor-General has no doubt 
that each talukdar ought to be left free to dis¬ 
pose of his estate in whole or in part as he 
pleases either by sale, gift or bsquest. But when 
a talukdar dies-intestate, his Excellency agrees 
with you in thinking it desirable that the estate 
should devolve on the nearest male heir accord¬ 
ing to the rule of primogeniture, applicable at 
present to estates having a gaddi.” 

The Government of India agreed 
to a primogeniture sanad being granted 
to persons who were willing to surrender 
the old eanads, and went on to say : 

“The Governor-General recognises tho advan¬ 
tage of encouraging the inheritance of landed 
estates by primogeniture, or, at le^st, the trans¬ 
mission of them undivided to one heir; but tho 
most that can be done towards bringing this 
about, will be to make it a condition with those 
to whom sanads have not yet been granted, that 
if they die without having disposed of tho suc¬ 
cession to their estates, that succession shall fol¬ 
low the rule observed in the families which have 
a gaddi in Oudh, and not tho rule of partition. 
The first of these rules, though not the one most 
prevalent in the Province, is certainly well under¬ 
stood there. (Ibid., pp. 49 and 50.)’' 

The Governor-General obviously meant 
that the succession was to be governed 
by the rule of primogeniture or the des¬ 
cent of property undivided to a single 
heir, if the grantee had not already “dis¬ 
posed of the succession" to his estate in 
his life-time, and though the Chief Com¬ 
missioner in his subsequent letters reiter¬ 
ated that the gaddi or law of primogeni¬ 
ture should be declared by the Governor- 
General to be the rule of succession to all 
considerable landed estates in Oudb, 
the Governor-General adhered to the 
view he had originally expreseed and in 
bis letter of 17th July 1860 wrote as fol¬ 
lows : 

“The Governor-General agreed with the Chief 
Commissioner in thinking it desirable that all 
taluqas should devolve on the nearest male heir, 
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according to tho rule of primogeniture at present 

applicable to estates having a gaddi.. . 

But the Governor-Gonoral in Counoil will not 
consent to limit tho absolute power over hia 
estate, which has been guaranteed to every taluq- 
dar in Oudh, and is convinced that tho existence 
of such a power is just as essential to tho pros¬ 
perity of the Province and to the maintenance of 
a landed aristocraoy on a sound footing as the ex¬ 
tension of the rule of primoRoniture in case of 
intestacy. As, on the one hand, it will be in tho 
power of every talukdar to refrain from making a 
will and so to allow his estate to devolve undi¬ 
vided on his nearest heir, or, if childless, to adopt 
a son who will inherit tho whole of his estate, 
or to bequeath it by will to any one person whom 
he may wish to designate as his successor, so, on 
the other hand, it is right that he should be at 
liberty to bequo ith his estate to more than on e 
person, in accordance with Hindu and Mahome¬ 
tan law; or otherwise, as may suit his pleasure. 
Though the present holder of a taluqa may bo in 
favour of the rule of primogeniture, his succes¬ 
sor may be of a different opinion; and His Ex¬ 
cellency in Council would not deprive taluqdars 
in all future generations of tho power of be¬ 
queathing their estates in accordance with their 
own views. To deny them this power would be 
in effect to establish a strict entail so far as be¬ 
quests are concerned, and would oporate at least 
as injuriously in one direction as tho existing 
rule of partition does in another. If opinion 
among tbe talukdars is in favour of primogeni¬ 
ture and the maintenance of their estates undi¬ 
vided in tho hands of one member of the family, 
partition will be rare. Partition by bequest will 
be especially rare, fer wills are said to bo at pre¬ 
sent unknown in Oudh, and natives general by ero 
supp'sod t> bo averse to them; aud to partition 
by sale, mortgago or gift, the Chief Commissioner 
himself is not averse.” 

In conclusion, the Governor-General 
authorised the Chief Commissioner to 
issue new sanads declaring in addition 
to the conditions already sanctioned by 
the Governor-Goneral that the estate in 
oase of intestacy shall descend to the 
nearest male heir, and adding by way of 
a proviso that the taiuqdar has full power 
to alienate his estate either in whole or in 
part by .sale, mortgago gift, bequest or 
adoption to whomsoever he pleases. In 
regard to the taluqdars in whose family 
the rule of primogeniture prevailed from 
before, His Excellency pointed out that 
there was no necessity for calling upon 
them to declare in formal terms whether 
they were desirous that the rule of pri¬ 
mogeniture should be applicable to their 
estates or not, because their estates would 
pass in case of intestacy as before, but 
any talukdar of that, clues might be per¬ 
mitted to give up his sanad and to receive 
in lieu thereof another in which the rule 
of primogeniture shall be expressly re¬ 
cognized as applicable to his estate and 
family, and in whioh it shall be declared 
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that the title conferred on him by the 
Governor-General included a full right 
to dispose of hi3 estate as he pleased dur¬ 
ing his life-time and by bequest or adop¬ 
tion at his death (Ibid., pp. 65 to 67). 
A rule of descent was added in the sanad 
ia accordance with the above direction, 
and fresh sanads, containing the new 
clause, were issued to a large number of 
taluqdars who expressed their wish to 
the adoption of the rule. The letter of 
the Government of India permitting the 
addition of the clause sufficiently indi¬ 
cates that the rule was only to be ap¬ 
plied, if the holder of the sanad had not 
disposed of his estate by sale, mortgage, 
gift, bequest or adoption, for it recog¬ 
nised that 

“though tho present holder of a taluq may be in 
favour of tho rule of primogeniture, his successor 
may be of a different opinion.” 

In reviewing the Oudh Administration 
Report for 1863-61, the Governor-Gene¬ 
ral in Council, referring to the new 
sauads issued under their authority re¬ 
counted what they had done and obser¬ 
ved : 

“Ilis Excellency the Governor-Gamral in 
Council has during the year passed final orders 
on tho question of making primogeniture the 
rule of succession in great talukdari families. 
His Excellency has refused to restrict iu the 
smallest degree the power of talukdars to dis¬ 
pose of thei estates (luring their life-time, or be¬ 
queath them by will at their death, iu any way 
and to whomsoever they please. This right was 
guaranteed by the terms of the sanad granted at 
the darbar held by Ilis Excellency at Lucknow 
in 1859, at which the settlement made with the 
talukdars was declared final and perpetual. Iiis 
Excellency, however, expressed his opinion that 
whenever a talukdar died intestate, it would be 
advisable if his estate devolved entirely to one 
heir, instead of being subjected to division 
amongst several. Ho, therefore, authorised the 
insertion of a fresh clause in the sanads granted 
to those talukdars in whose families the raj or 
gaddi had not hitherto existed, and who expres¬ 
sed their desire to adopt such a rule, making it a 
condition of the grant by Government that the 
estate should, in tho event of the intestacy of the 
talukdar or any of his descendants, be subject to 
the rule of primogeniture. These instructions 
have boon carried out, the wishes of the several 
talukdars have b=en ascertained, and fresh 
sanads, containing the new clause, have been 
issued whenever necessary. (Ibid, for 1865, p. 
34.)” 

Oq bohalf of one of the plaintiffs-ap- 
pellants, reliance is placed on a Bill in¬ 
troduced by Lord Canning on 12bh March 
1862 to regulate the succession to and the 
rights in respect of certain fcaluqas and 
granted estates in Oudh, Cl. 2 of which 
provided. 


“Any person to whom any such talukdar or 
grantor shall, before the passing of the Act, have 
transferred or bequeathed, or shall hereafter 
transfer or bequeath, any interest in the whole 
or in any part of any taluqa or granted estate in 
manner aforesaid, and his heirs, successors, and 
assigns shall have the same rights and powers 
in regard to the transfer or bequest of the interest 
to which he shall have succeeded, or to which 
he shall succeed under such transfer or bequest, 
and shall hold the same subject to the same rulat 
of succession as the original talukdar or grantees 
subject, however, to the express terms and con, 
ditions of such transfer or bequest. (Oudh Papers 
f or 1865, p. 86).” ^ 

Lord Canning in introducing that Bill 
obsarved that it only declared the princi¬ 
ple more formally upon which the grants 
were based and provided in detail for the 
manner in which the rule of primogeni¬ 
ture was to take effect (Ibid., p. 91). But 
a reference to the Bill showing that Cl. (2) 
gave power to the holder of the sanad or 
grantee to vary the rule of succession 
laid down in the grant by the express 
terms and conditions of his transfer or 
baqussb, and Cl. (4), which described the 
rule of descent acaording to the law of 
primogeniture, was declared to be appli¬ 
cable only to cases in which the holder 
of the sanad had died without having 
transferred or bequeathed his estate. 
It is significant that before the Bill 
was introduced, the question of succes¬ 
sion according to the rule of primogeni¬ 
ture was considered by the Secretary of 
State, Sir Charles Wood, who had mean- 
while an opportunity of discussing the 
matter personally with Sir Charles 
Wingfield. He communicated his views 
to Lord Canning by a despatch dated 
the 17fch August 1861. The Secretary of 
State, after referring to the difference of 
opinion which appeared to have arisen 
between the Chief Commissioner and the 
Government of India, observed that he 
was unable to perceive -why His Excel¬ 
lency’s Government desired to give the 
talukdars a more absolute control over 
thsir estates than would have been the 
ci39 if they had inherited, them from 
their ancestors, and pointed out that 
this latitude of disposal, against which 
the Chief Commissioner had respectfully 
protested, might prove an obstacle to 
the accomplishment of the object which 
His Excellency must desire to realise, 
namely, the preservation of property in 
the hands of the lineal representatives of 
the great families of Oudh.— (Oudh 
Papers for 1861, p. 150). How far that 
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despatch affected the policy of Lord 
Canning in framing the details whioh he 
embodied in his Bill, it is difficult to 
say, but it is obvious that the same 
weight cannot be attached to the Bill as 
a contemporaneous exposition of the 
intentions of the author of the grant as 
the correspondence preceding the grant, 
to whioh referneoe has already been made. 
Lord Canning admitted in his speeoh ou 
the Bill that in working out the details, 
the aim was to combine the principle 
of primogeniture with other principles 
and usages traditional in this country 
and dear to the people.—(Oudh Papers, 
for 1865, p. 92). The Bill was dropped 
after Lord Canning left India, and in 
the amended Bill which subsequently 
became law, it was expressly provided 
that the rule of succession laid down in 
the Act wa3 not to be applied, if the 
transfer or beguest was made by a baluk- 
dar or grantee or his heir or legatee to 
a person who would not have succeeded 
according to the provisions of that Act 
if the transferor or testator had died in¬ 
testate, without having made the transfer 
or bequest. The talukdars desired that 
Ss. 14 and 15 should be omitted from 
the Act, but Mr. Strachey pointed out 
that was not a question falling within 
the engagements of Lord Canning. Those 
engagements, he observed, 

“were made for special political purposes, and 
they were intended to give certain exceptional 
privileges to certain selected individval?; not 
only did Lord Canning not desire, but it would 
have been contrary to bis policy to make these 
privileges reparable from the families of the 
talkdars themselves. If these sections had been 
omitted and a talukdar to wbos9 family the 
rule of primogeniture was applicable, had sold 
a patch of land to a sh >p-ke9per, the succession 
to that field would hava been for ever governed 
by the rule of primogeniture, though the succes¬ 
sion to all the re3t of the owner's landed and 
other property would be governed by a different 
mle”. (Sykes’ Compendium, p. 261). 

Mr. Strachey averred that his Bill dif¬ 
fered in no essential particular from that 
whioh had been introduced by Lord Can¬ 
ning in 1862. But whether that was so or 
not.it isobvious that the rule of primo¬ 
geniture was never intended to be applied 
at the time, when the sanada were grant¬ 
ed, to persons to whom the estate might 
be alienated in whole or in part by sale, 
mortgage, gift or bequest, and the provi¬ 
sion that it should be applied to persons 
of that elass if they answered a certain 
description, was not introduced until 
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Act I of 1869 oame into foroe. The Act 
does not, however, apply in this case to 
the estate held by Akbar Ali Khan or 
his widow, Bibi Ilahi Khanam, in whose 
favour aleinations had been effeoted in 
pursuance of the power derived from the 
sanad. The rule of dcsoent laid down in 
the sanad also does not apply, because the 
intestate succession referred to in that 
rule, implies succession to the intestate 
or undisposed of residue, and the word 
“successors” contemplates persons who 
had succeeded on death to the intestate 
or undisposed of remainder. In the 
hands of Akbar Ali Khan and Bibi Ilahi 
Khanam, the estate was, therefore, 
governed by the Mahomedan Law, and 
the plaintiffs, as th 6 sons of thedaughters 
of Bibi Ilahi Khanam, are nob entitled to 
the estate in preference to the daughters. 

It is unnecessary under the circumstances 

to consider the other points raised at the 
hearing, but in consideration of the view 
taken by my learned colleague, which, 
if adopted, woull necessitate the deter¬ 
mination of the other points involved in 
the case, I would indicate briefly the 
principles which, to my mind, should 
guide the decision of the rights of the 
rival parties according to the rulo of 
primogeniture. Where a person has died 
leaving several daughters, who are ex¬ 
cluded by inheritance by reason of their 
sex under the terms of the grant, aud 
each of those daughters has several male 
issues, the seniority is determined by 
the age of the claimants representing the 
senior line. In Deli Ilakhsh Singh v. 
Ghandrabhan Singh (5), their Lordships 
of the Privy Council held that the rule 
of primogeniture, roferrJ to in the sanad, 
was the rule of lineal primogeniture, but 
the adoption of the rule of lineal 
primogeniture did not imply the adoption 
of the English Law of real property. 

The entire correspondence reproduced 
in the Oudh Papers between Lord 
Canning and the Chief Commissioner of 
Oudh reveals that the rules of primoge¬ 
niture and gaddi-nashini were treated 
loosely in those days as convertible terms. 
The rule of gaddi-nashini did not, how¬ 
ever, conflict in any way with the rule 
of lineal primogeniture, for, as shown by 
Act I of 1869, lineal descendants had in 
any case the preference. There are re¬ 
ferences in the Oudh Papers in some 
places bo the exclusion of females under 
the gaddi-nashini rule, but whether that 
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theory was true or not, the limitation that 
the estate was to descend on the nearest 
male heir according to the rule of primo¬ 
geniture, probably owes its origin to 
that idea. Where a person has left 
daughters, but no sons, and no paternal 
relations, the exclusion of daughters by 
reason of their sex would not necessarily 
indicate the exclusion of their lines. The 
disability attaches to the sex, and not 
to the line, and among sons by different 
daughters, the preference is determined 
by the seniority of the line and the age 
of persons representing the senior line. 
The plaintiff, Ghulam Abbas Khan, is 
not, therefore, enitled to the estate, even 
if the rule of descent laid down in the 
sanad be applied because, though he is 
older m age than Agha Muhammad 

Jafar, ho does not represent the senior 
line. 

There is no question of age where the 
persons claiming an estate are not of the 
same line. The word “eldest” implies 
eldest in the order of primogeniture, not 
eldest in personal age— Thellusson v. 
Iisndlesham (13) anl Apap v. Strickland 
(14). As Crompton, J., pointed out: 

Taking hold of a particular word and giving 
it the meaning which it most often bears will 
lead into great mistakes, if we do not remember 
that too rule must refer to tha meaning it bears 
with reference to the subject-matter. Constru¬ 
ing eldest’ in a disposition like the present, in 
the sense of oldest in years inter ps, appears to 
me to resemble the observation of the clown in 
the old play, who, in answer to tbe enquiry, 
|Which i3 the Queen’s high oonstable ?’ replies, 
Why the tallest man, to bo sure:’ and 
numerous illustrations might be given of tbe 
use of epithets generally bearing a particular 
meming, which in reference to another subject 
have always what may be called in one sense, 
a secondary or derivative meaning, but which, 
when applied io a particular subject matter, can 
only be understood in such secondarv or de¬ 
rivative sensa ”.—Thellusson v. Rendlesham (13). 

When sex is preferred priority of line 
is not to be disregarded —Strickland v. 
Apap{ 15). Agha Muhammad Jafar is the 
eldest son of the eldest daughter of Akbar 
Ali Khan and Bibi Ilabi Khanam, and 
though his mother was excluded from 
inheritance by tha rule of descent laid 
down in the sanad, no disability to 
inherit the estate attaches to him. A 
daughter, being excluded from succession 
by a sanad, her sons would be the nearest 
heirs to the estate of their maternal 
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grandmother under the Shia Law, and iJ 
the rule of descent laid down in the 
Sinadbe held to apply, a selection would 
have to be made from among them of 
the nearest male heir according to 
the rule of primogeniture. A daughter, 
who is excluded from inheritance, is not 
necessarily disqualified from transmitting 
blood, and the rale contained in the 
sanad, excluding females, cannot be read 
as implying an exclusion of every male 
of their line. An excluded heir is not in 
a worse position than a disqualified heir 
under the personal law, and an impedi¬ 
ment which attaches to a person by re¬ 
ason of her sex, would not necessarily 
attach to one born of her if he did not 
belong to that sex and was otherwise 
qualified. The diversion of property to 
persons belonging to the daughters' line 
is not worse than its diversion by aliena¬ 
tion, and if alienation was permitted, 
there is no ground for thinking that the 
6ntire line of females was intended to b9 
excluded. 

A clause which disqualifies or disin¬ 
herits persons otherwise entitled re¬ 
quires to be interpreted very strictly, and 
though the question is net fre9 from diffi¬ 
culty, an interpretation whioh does not 
harmonise with equity and reason and 
. favours escheat or forfeiture in the pre¬ 
sence of an heir of the required sex 
recognized by the personal law ought 
nob to be accepted. The rule of primoge¬ 
niture determines the right to inherit 
with reference to the line and also pri¬ 
ority where the claimants are persons of 
equal degree. The sanad controh the 
personal law but is not controlled by it, 
and the declaration and condition of the 
sanad, being part of the original title to 
the property, is, as pointed out by Lord 
Shaw in Debt Bakhsh Singh v. Chan- 
drabhan Singh (5), an essential part of 
the regulation of the ordinary law of the 
religion and tribe. The appeals, there¬ 
fore, fail and are dismissed with costs. 
The appellants will pay their own costs 
and those of the respondents. 

B v./r.k. Appeal dismissed . 
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A. 1. R. 1915 Oudh 109. 

Stuart and Kanhaiya Lal, A. J. Os. 

Muhammad Sher Khan —Defendant — 
Appellant. 

v. 

Swami Dayal —Plaintiff—Respondent. 
First Appeal No. 126 of 1914, Daoided 
on 9bh February 1915, from the decree 
of Sub-J., Kheri, D/- 17bh September 
1914. 

Transfer of Property Act (4 of 1882), S. 
98—What is not an anomalous mortgage 
illustrated—Mortgage was held as combina¬ 
tion of simple and usufructuary. 

Held further mortgagor cannot be allowed 
to redeem to prejudice of mortgagee against 
the stipulations, 

Under the teems of a mortgage-dee3, if tha 
interest for four six-monthly instalments was 
not paid in full, or if the entire amount due on 
the mortgage was not satisfied on a certain speci¬ 
fied date, the mortgagee was to be given posses¬ 
sion over the mortgaged property for a certain 
fixed term and redemption was not to take place 
until the mortgagee had remained in possession 
for that term. The mortgagor having occasionally 
paid something towards interest, but not having 
satisfied the entire amount on the specified date 
as agreed upon, the mortgagee brought a Ruit 
for possession of tbe mortgaged property. The 
mortgagor contended that the mortgage 
was not aa anomalous mortgage and that 
the suit for possession was, therefore, not main¬ 
tainable; that under the terms of the deed the 
only remedy open to the mortgagee was to 3ue 
for the amount due to date under the terms of 
the mortgage, and that a decree should ba passed 
awarding possession in lieu of the payment of 
the amount due by the mortgagor within the 
specified time; 

Held ; that the mortgage was not an anomal¬ 
ous mortgage as defined in S. 98 of the Transfer 
of Property Act, but was a combination of a 
simpie and a usufructuary mortgage, so that tbe 
rights and liabilities of the parties were not to 
be determined by their contract as evidenced in 
the mortgage-deed: 16 OC56; 16 0 C 90, Ref. 

[P 109 C 2] 

Held further, that the mortgagor could not 
obtain a right of redemption, which would have 
the eSeot of defeating the mortgagee’s claim for 
possession, by obtaining a decree statiog the 
amount which would have to be paid as a condi¬ 
tion precedent to redemption, inasmuch as he 
had legally no right to redeem otherwise than 
what he bad agreed upon under the terms of 
the mortgage-deed, [P 110 0 1] 

Held lastly that the decree for possession 
wouid not afieot any right of redemption exer¬ 
cised in the manner provided by law before the 
delivery of possession. [P 110 O 2) 

J. Jackson and Suraj Narain Dikshit 
—for Appellant. 

Gokaran Nath Misra and Ishri Prasad 
—for Respondent. 

Judgment. —Muhammad Sher Khan 
executed on 9bh June 1908 a deed of 
mortgage in favour of Raja Seth Raghu- 


bar Dayal for a consideration of Re. 
82,000. Under the terms of the deed in¬ 
terest was to be charged at 7^4 per cent, 
with six-montbly rests and the total 
amount of principal and interest was 
to heoome due on 18th June 1913. 
If the interest for four six-monthly 
instalments was not paid in full or if 
the entire amount were not satis¬ 
fied on 18th June 1913, the mortgagee 
was to be given possession over the 
mortgaged property for 12 years and 
redemption was not to take place until 
the mortgagee had been in possession 
for the latter term. The mortgagor paid 
Rs. 7,060 towards interest on 19th June 
1910 and Rs. 8,000 towards interest on 
10.h of June 1911. 

Raja Beth Rigbubar Dayal having die ! 
on 26th March 1911, his son, Raja Seth 
Swami Dayal, instituted a suit on 13th 
June 1913 for possession of the mort¬ 
gaged property. The suit was resisted 
on various grounds but was decreed by 
the learned Subordinate Judge. In the 
present appeal it has been argued that 
the mortgage is not an anomalous 
mortgage and that the suit for possession 
should have been dismissed. The lear¬ 
ned counsel for the appellant ooutends 
that under the term3 of the deed the only 
remedy open to the mortgagee was to sue 
for the amount due todato under the terms 
of the mortgage and that a decree should 
have been passed awarding possession in 
lieu of the payment of the amount due 
by the mortgagor within the specified 
time. We find that the mortgage was 
not an anomalous mortgage as defined in 
section 98, Act 4 of 1882. It is a combina¬ 
tion of a simple mortgage and a usufruc- 
tusary mortgage. It 'commenced as a 
simple mortgage, and it was agreed that 
on the occurrence of a certain event it 
should beoorne a usufructuary mortgage. 
It has been held in Bisheshar. Bakhsh 
Singh v. Debi Bakhsh Singh (l) that the 
existence of a clause in a mortgage-deed 
postponing the delivery of possession to 
a future date does not necessarily Bhow 
that it is, therefore, not a usufructuary 
mortgage and that an existence in a 
mortgage-deed of a condition postpon¬ 
ing redemption until a certain period 
has elapsed after the date of the execu¬ 
tion cannot convert what would other¬ 
wise be a usufructuary mortgage into 
an anomalous mortg.ge. It has also 

1. (1913) 16 O 0 66=17 I O 329. ~ 
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been held in Lalta Prasad v. Hori Lai 
(2) that where a mortgage-deed provided 
that the mortgage-money with interest 
at 2 per cent, would be paid in two 
instalments and in ca3e of non-payment 
of the first instalment the mortgagee 
would be entitled to be put in possession 
of the mortgaged property, taking profits 
in lieu of interest and in caS9 of failure ' 
to deliver possesion, the mortgagee 
would be at liberty to take possession 
with the help of the Court, the mort¬ 
gage was not an anomalous mortgage 
but the combination of a simple and a 
usufructuary mortgage, to which S. 98 of 
the Transfer of Property Act does nob 
apply. 

! Agreeing with the principles enuncia¬ 
ted in these two decisions we find that 
'this is not a c?,se in which the”rights and 
’liabilities of the parties would be deter¬ 
mined by their contract as evidence in 
itbe mortgage deal. Wo do not, how- 
|ev6i, find that the appellant has been 
able to make out any case for tho setting 
aside or the modification of the decree. 
There is nothing in he provisions of the 
[Transfer of Property Act which will give 
'him a right to redeem other than the 
right which he agreed to accGpt under 
jthe terms of the deed. It i3 not open to 
him to obtain a right of redemption 
(which would have tho effect of defeating 
It lie claim for possession by obtaining a 
decree in this case stating the amount 
which would have to be paid as a condi¬ 
tion precedent to redemption. We are 
not concerned with the position that 
might have arisen had he male a tender 
before he received notice of inteution to 
bring the suit or even had he made a 
tender after the suit was brought. He 
has, so far, made no tender although he 
has continued to assert his desire to de¬ 
posit what may be found to be due. A 
case came before the Judicial Commis¬ 
sioner last year in which the facts are 
not dissimilar to those in tho present 
case. That was the unreported case of 
Bhimma Singh v. Puttu Lai (3) In that 
case a suit had been brought on a mort¬ 
gage for possession of the mortgaged 
property. The deed provided for pay¬ 
ment of the mortgage-money within a 
period of three years, In case of default 
tho mortgagee was entitled to taka pos- 

2. (1913) 16 0 C 90=19 I C 748. 

3. Second Civil Appeal No. 274 of 1914, decided 
on 22nd October 1914. 
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session and hold the land for a term of 
ten years. In that case the tender of 
the mortgage-money was made by the 
mortgagors after the psriod of three 
years had expired, although th9 amount 
tendered was not the full amount due 
under the provisions of the deed and in 
consequence the tender was both inade¬ 
quate and beyond time. The learned 
Judicial Commissioner stated: 

“Tho mortgage, therefore, as it now stands, 
must be treated as a deed of usufructuary mort¬ 
gage, and I am unable to see on what ground, 
the mortgagors can resist tho mortgagee’s claim 
for possession. It is not sufficient to point out 
that hardship is involved in the mortgagors 
having to surrender possession of this property 
for a period of ten years to the mortgagee. I 
take it that tho mortgagors entered this contract 
with their eyes open and I fail to see on what 
ground they can be relieved of their bargain.” 

These remarks have application to the 
present case. Wo agree with the conclu¬ 
sion of the learned Judicial Commis¬ 
sioner in that appeal. Granting that 
the mortgagor in this case has the right 
to assert that the deed is not an ano¬ 
malous mortgage and that his position in 
meeting a claim for possession of the 
mortgaged property is the position of 
a mortgagor in tho case of a usufructuary 
mortgage, we are unable to find any 
authority for the proposition that on 
the breach of conditions, which they 
proved to exist the mortgagee can be 
defeated in his claim for possession while 
the mortgage subsists. There were 
other points raised in the grounds of 
appeal, but none of those were referred 
to in argument and the learned Counsel 
9tated that he withdrew all pleas other 
than those which we have decided. For 
the above reasons we dismiss this appeal. 
The appellant will pay his own oost3 
and those of the respondent. The decree 
will not affect any right of redemption 
exercised in the manner provided by 
law before the delivery of possession. 

b.v./r.k Appeal dismissed. 

A. 1. R. 1915 OudhllO 

Stuart and Kanhaiya Lal, A. J. Cs. 

Lekha Singh and others — Plaintiffs—* 
Appellants. 

v. 

Bodil Singh and Defendants— 

Respondents. 

Misc. Civil Appeal No. 40 ef 1914, De¬ 
cided on 11th May 1915, from order of 
Sub.Judge, Hardoi, D/- 8th August 1914. 
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Arbitration—Award— Absence of one of 
parties at hearing not allowed —Opportu¬ 
nity of presenting their case— Action of 
arbitrators held improper — Award not 
valid. 

Where the arbitrators, although prompted by 
the best motives dispensed with the presence of 
the head arbitrator at the first sitting when 
some of the witnesses woie examined, and the 
examination of the witnesses was not conduoted 
in the presence of the parties and whero the 
substance of the evidence was communicated to 
thchoad arbitrator and his opinion was obtained 
on the merits of the case without giving the 
parties an opportunity of presenting their res¬ 
pective cases before all the arbitrators: 

Held- that the action of the arbitrators was 
improper and that the award could not be sus¬ 
tained: 111 C 898; U B R (1914) II, 26, Ref. 

[P 111 C 2] 

Gokaran Nath Misra and Baghubir 
Sahai —for Appellants. 

Basdeo Lai —for Respondents. 

Judgment. —In this case some issues 
were remitted to the Court below for 
trial by our order dated 22nd December 
1914. The learned Subordinate Judge 
found that Tikam Singh, one of the ar¬ 
bitrators was not present at the first 
Bitting when some of the witnesses were 
examined, that the examination of the 
witnesses was not conducted in the pre¬ 
sence of the parties and that though the 
substance of the evidence taken by the 
arbitrators present at that sitting was 
oommunicated to Tikam Singh, the par¬ 
ties were given no opportunity to be 
present when that evidence was com¬ 
municated. He also found that the de¬ 
fendants had not agreed to dispense 
with the presence of Tikam Singh and 
that they were materially prejudiced by 
the manner in which the proceedings 
were conducted. 

It appears from the evidence of the 
arbitrators examined in this case that 
the first sitting of the arbitrators took 
place on 11th July 1914 at Manpore, 
where all the arbitrators, except Tikam 
Singh had assembled-. There is no reli¬ 
able evidence to show 'that the parties 
had agreed to dispense with the presence 
of Tikam Singh at that sitting on 
account of his old age. He was appointed 
. by the parties as a sarpanch or head 
arbitrator and his presence at the time 
when the evidence was heard was ab¬ 
solutely essential. It is true that no oral 
evidence was adduced by the parties at 
that sitting, but it is not disputed that 
some witnesses were examined by the 
arbitrators at the time of their own 
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motion and two documents, purporting 
to be bonds or mortgago-deeds in whioh 
Maharaj Singh was described as an 
adopted son of Nandan Singh, were read. 
It appears from the evidence of Sheo 
Bakhsh Singh, Chatter Singh and Gajra 
Singh that the above witnesses were not 
examined in the presence of the parties 
and that the parties had no opportunity 
to cross-examine them or elicit .facta for 
which the other side was contending. 
The next sitting of the arbitrators took 
place at Rasulpore on 13th July 1914 
at the hou?e cf Tikam Singh. Whatevor 
was done there was done in the absence 
of the parties who had no opportunity 
to prosecute their cases in the presence 
of Tikam Singh before the final decision 
was arrived at. The award cannot there¬ 
fore be sustained: Benode Lai Palcrasi 
v. Bran Chandra Pakrasi (1) and Nga 
Hla Gyaiv v. Mi Ya Po (2). The arbi¬ 
trators were unquestionably prompted 
by the best motives and dispensed with 
the presence of Tikam Singh at the first 
sitting in consideration of his old age 
and infirmity. But they acted impro¬ 
perly in taking evidence in absence of 
the parties in communicating the sub¬ 
stance of that evidence to Tikam Singh 
and obtaining his opinion on merits of 
the case without giving the parties an 
opportunity of presenting their res¬ 
pective cases before all the arbitrators. 
We see no reason, therefore to interfere 
with the order passed by the Court below 
and dismiss the appeal but under the 
circumstances direct each party to bear 
his own costs throughout. 

B.v./r.k. Appeal dismissed. 

1. (1911) li jTcT898. 

2. A I R 1911 U B 53=27 I G 31=U B R (1014) 

II 26. 
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Lindsay, J. C. 

Gajraj Singh and another —Plaintiffs 
—Appellants. 

v. 

Raghubar and others — Defendants — 
Respondents. 

Second Appeal No. 203 of 1913, Deci¬ 
ded on 22nd December 1914, from the 
decree of Dist. J., Hardoi, D/- 27th Fe¬ 
bruary 1913. 

Limitation Act (1908), Art. 132 —Deed 
creating further charge prohibiting mort¬ 
gagor to redeem mortgage alone and provi¬ 
ding mortgage to' recover his amount any 
time—Held cause of action commenced from 
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date of farther charge and Art. 132 ap¬ 
plied. 

Where a deed of further charge provided that 
the mortgagor should not be at liberty to re¬ 
deem the prior mortgages without first re- 
deemiog the deed of further charge and that if 
in the meantime the mortgagee desired to recover 
his money he should be at liberty to realise it 
whenever he wished, and more than 20 years 
after the execution of the deed of further charge a 
suit was brought for.recovery of money due on 
it: 

Held, that the money became due from th9 
date of the execution or the deed and that the 
suit was time-barred under Article 132, Schedule 
I, of the Limitation Acl; Case law discussed. 

[P 113 C 1] 

Bisheshwar Nath —for Appellants. 

Lachhman Prasad Verma — for Res¬ 
pondents. 

Judgment.—The only question in¬ 
volved in this appeal is one of limita¬ 
tion. The appellants were the plaintiffs 
in the Court of first instance and their 
suit was to recover money alleged to be 
due in respect of a deed of further 
charge, which was executed on the 17th 
October 1391 by the father of the defen¬ 
dants. There had been two previous 
usufructuary mortgages of the same pro¬ 
perty executed by Gauna, and it was 
stated in this deed of further charge 
that the mortgagor should not he at 
liberty to redeem the prior deed now in 
suit. It was further stipulated that if 
in the meantime the mortgagee desired 
to recover his money, he should be at 
liberty to realise it whenever he wished. 
The suit out of which this appeal has 
arisen was brought on the 24th of Febru¬ 
ary 1912, that is, more than twenty 
years after tho execution of the deed in 
suit. The question, therefore, is whether 
under Article 132 of the first Schedule to 
the Limitation Act the suit was within 
time. The learned Judge of the Court 
below came to the conclusion that the 
suit was either time-barred or premature, 
and he dismissed it accordingly. As re¬ 
gards the suit being premature, I do not 
find that there was any reason for a 
conclusion of this kind. It may be that 
the mortgagee is entitled to recover the 
money due on this bond at the time 
when redemption is sought of the two 
previous usufructuary mortgages. In 
such a oasa no question of limitation 
would arise, beoause th^ person entitled 
to the money under this bond would be 
the defendant in a suit for redemption. 
The question really is whether or not 
the plaintiff, having pub the bond in 
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suit in order to recover his money, has 
done so within the time prescribed by 
law. Article 132 of Limitation Act 
lays down that such a suit must be 
brought within twelve years from the 
date when the money sued for becomes 
due; and the whole of the argument here 
is as to the particular point of time 
when the money did become due. 

The learned Judge referred to certain 
cases in which the question of limitation 
in suits brought on instalment bonds 
had been discussed. One of these cases was 
Sheo Narain v. Ram Din (1), in which 
it was said that it was impossible to 
hold that money was not due merely 
because the creditor was not bound to 
enforce payment. There is a difference, 
however, between cases of instalment 
bonds and a case like the present in which 
admittedly no time was fixed for pay¬ 
ment of money. The provisions of the 
mortgage-deed in suit as regards pay¬ 
ment are as follows: 

“It is further agreed that if the mortgagee 
should in the meantime (that is before the date 
of redemption) desire to have his money, he shall 
be at all times at liberty to recover it along with 
interest. I, the mortgagor, shall have no objec¬ 
tion.” 

It is at bhe option of the mortgagee 
either to realise the money due on this 
bond at the time of redemption or at 
any time between the date of this bond 
and the date of redemption. The ques¬ 
tion, therefore, is at what time, in accor¬ 
dance with the language of this instru¬ 
ment, can it be said that the money be¬ 
came due. My opinion is that the 
money became due from the date of the 
execution of the bond. Various cases 
have been cited in the course of argu¬ 
ment. In the first place there was a 
reference to Perumal Ayyan v. Alagiri- 
sami Bhagavathar (2), in whioh the 
money was made payable on demand. 
It was held that where money was ex¬ 
pressed to be payable on demand, no de¬ 
mand would be necessary to make the 
money due and time would ran from the 
date of the bond. Their Lordships held 
that the words '’on demand” were tech¬ 
nical words and signified "immediately” 
or "forthwith.” They referred to other 
oases in whioh the stipulation was that 
the borrower would repay the money if 
so required.” They were of opinion that 
cases like those stood on a different 

II [1911] 14 0 C 129=11 1 0 626. 

(2 1897) 20 Mad 245. 
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footing, inaamuoh as a condition was to 
be understood, namely that the oreditor 
should first oall for the money. In 
another Madras oase, Peri anna Qoun dan 
v. Muthuvira Qoundan (3), it was laid 
down as being a matter beyond doubt 
that under the general law money lent 
payable on demand is due from the date 
of the loan and that there is a cause of 
aotion on the date of the loan. In that 
judgment their Lordships referred to 
Art. 59 of the fiist Schedule to the Limi 
tation Aot, which lays down the limita¬ 
tion for money lent under an agreement 
that it shall be payable on demand. The 
limitation in such oases is three years 
from the date when the loan is made. 
Another Madras case was also referred, 
namely Nettakaruppa Goundan v. Ku- 
marasami Goundan (4). 

In that case the covenant on the part 
of the debtor was that he would re-pay 
the money whenever the creditor should 
make demand. There it was held that 
there was a condition which made it 
necessary that the creditor should first 
ask for his money. In the present, in¬ 
stance there are no such words as “if so 
required,” or “when you make the de¬ 
mand”. All that appears is what has 
been above stated, namely, that the 
mortgagee was to have the option of 
recovering hi3 money at any time he 
ohose. There appears to be no doubt 
that under the English Law, where the 
time for the performance of a contract 
is not determined by the contract itself 
and where performance is due as soon as 
the oreditor or obligee may desire it, the 
latter has an immediate remedy to sue. 
The doctrine is that in a contract like 
this there is an immediate duty imposed 
upon a promisor and that no demand on 
the part of the promisee is necessary in 
order to render performance due. The 
promisee does not seek to impose a con¬ 
ditional obligation. He merely gives notice 
to the promisor that he must be ready to 
perform the promise at any time. This doc¬ 
trine seems to me to have been followed 
by the Indian Legislature, as is clear 
from a consideration of the language of 
Art. 59 of the Limitation Act. It seems 
to me, therefore, that in the present in¬ 
stance for the purposes of determiningthe 
starting point of limitation, it must be 
held that the money beoame due im 

(8) [1898] 21 Mad 189. 

<4) [1899] 22 Mad 20. 
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mediately upon the execution of the 
bond. This being so, the suit was clearly 
heyond time. The appeal fails and is 
dismissed with oosts. 

B.v./r.k. Appeal dismissed 


A. I. R. 1915 Oudh 113 

Kanhaiya Lal, A. J. C. 

Baghubar- -Accused—Applicant. 

v. 

Emperor — Complainant — Opposite 
Party. 

Criminal Revn. No. 21 of 1915, Deci¬ 
ded on 10th March 1915, against order 
of Sub-Judge, Lucknow, D/- 2nd Jan¬ 
uary 1915. 

Criminal P. C. (1898), S. 488 — Mainten¬ 
ance — Jurisdiction — Civil and Criminal 
Courts — Civil Court decree superseding 
Magistrate’s previous order of maintenance 
— High Court entitled to set aside Magis¬ 
trate's order in revision in view of civil 
Court decree. 

A Magistrate’s jurisdiction io settle mainten¬ 
ance under S. 488, Criminal P. 0., is only 
auxiliary to that of the civil Courts. [P 114 0 1] 
Therefor.’ a civil Court decree declaring that A 
is not an illegitimate child of D supersedes a 
Magistrate’s p-evious order for A's maintenance 
and the Magistrate is justified under S, 490, 
Criminal P. C., in refusiog 'to enforce the Crimi¬ 
nal Court order after the civil Court decree is 
passed. And a High Court can set aside in revi¬ 
sion the previous Criminal Court order in view 
of the subsequent civil Court decros : Case laio 
referred. [P m C 2] 

Bajeshwari Prasad —for Applicant. 

E. Manuel —for Complainant. 
Judgment. —In this case Mt. Kailasa 
obtained an order against the applioant, 
Raghubar, for the maintenance of an 
illegitimate child. The applicant sub¬ 
sequently filed a suit in the civil 
Court for a declaration that he was 
not the lather of the child and ob¬ 
tained a decree which was confirmed by 
this Court on 8th July 1914 : see Mt'. 
Kailasa v. Baghubar (l). The present 
proceeding has arisen out of an applica¬ 
tion by Mb. Kailasa to enforce the origi¬ 
nal order for maintenance dated 11th 
May 1912. The Courts below held that 
the decree of the civil Court did nob 
affect the order of the Magistrate or 
entitle Raghubar to demand that the 
Magistrate should refuse to enforce his 
previous order. S. 488, Cl. (5), and 
S. 489, Criminal P. C. provide for cases 
where subsequent events alter the situa¬ 
tion of affairs, rendering a revocation or 
modification of the original order neces- 

1. A I RT914 Oudh 871^=2G f0 526=17 0 0. 

331. 
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sary. S. 490 empowers a Magistrate to 
reconsider any objections that may be 
raised to the enforcement of an order and 
declares that no such order shall bo 
enforced unless the Magistrate is satisfied 
as to the identity of the parties and the 
non-payment of the allowance due. The 
grounds on which an enforcement might 
be refused are not therein stated, and 
tho question is whether the cessation of 
fcho conjugal relationship by reason of a 
suosequent divoroe or the decision of a 
icompetent Court on the question of 
marital or filial relationship in question 
can justify a refusal. The jurisdiction 
conferred on a Magistrate to settle the 
maintenance, is as pointed out in Ghana 
\Kanta Mohanta v. Gereli (2) and Deraje 
iMalinga Naika v. Marati Kaveri (d), 
only auxiliary to that possessed by the 
civil Courts, and a Magistrate ought to 
take tho judgment of a competent civil 
Court into consideration, if it settles the 
question of relationshipand finally places 
the matter out of the pale of discussion. 
In Nawah Zul/ikar Khan v. Mt. Zainab 
Begam (4) Ghamier, A. J. C., in dealing 
with a case in which a party against 
whom an order for maintenance was 
passed under S. 488, Criminal P. C., ob¬ 
tained a decree from the civil Court that 
th9 person who had obtained the. order 
was not his wife obs3rved : 

“Cruris exercising jurisdiction under S. 488, 
Criminal P. 0., must often decide questions of 
marriage, divorce, paternity and so forth, but 
their decisions are not binding upon the parties 
in other litigation in civil Courts ; they are 
merely incidental to the main object of the pro¬ 
ceedings, namely the grant or refusal of an order 
for maintenance. On the other hand if a com¬ 
petent civil Court has decided that A is not and 
never has been the wife of B, then a Magistrate 
cannot in proceedings under S. 488 hold that A 
is the wife of B and order B tu maintain her. If 
the principle on which the High Courts have 
acted in holding that in proceedings under S. 490 
Magristates must attend to a divorce effected after 
the order for maintenance is correct, as I think 
it is, it seems to follow that Magistrates must in 
such proceedings attend to a decree such as was 
obtained by Zulfikar Khan in the present case.'* 


Scofcb, J. C., concurred in that view. 
In Nur Muhammad v. Ayeslia Bibi (5) 
and Bulahidas In re (6) a decree of a 
oivil Court was held fco supersede any 
previous order of a Magistrate for main¬ 
tenance, and in Mahomed Abid Ali 
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1905) 32 Cal 479=2 I C 550. 
1907) 80 Mad 400. 

1906) 9 0 C 49. 

1906) 27 All 483. 


0. (1899) 23 Bora 484. 


Kumar Radar v. Ludden Sahiba (7) a n d 
Bmperer v. Mt. Jadi (8) a subsequent 
divorce of his wife by the husband was 
held to produce a similar effect. S. 490, 
replaced the word “shall” used in the 
corresponding section of Act'.lO of 1882 by 
the . word may” and the object of the- 
Legislature in making the above altera¬ 
tion obviously was to enable the Magis¬ 
trate to consider any reasons that may be 
urged against the enforcement of the 
order than those for which separate pro¬ 
vision is made by S. 488, Cl. (5), and 
S. 489 of the Code. It is open, moreover 
to his Court to sst aside in revision the 
order for maintenance passed on 11th 
May 1912 in view of the decree of the civil 
Court above referred to. The application 
is therefore allowed and the order fixing 
maintenance above referred to will be 
treated as discharged. 

Y.-B-/ ft-K. Application accepted. 

7. (1887) 14 Cal 376. 

8- AIR 1914 Oudh 367=25 IC 846 = 17 I C 
260. 
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Lindsay, J. C. 

Iqbal Narain and others —Plaintiffs— 
Appellants. 

v. 

Suraj Narain and others —Defendants 
—Respondents. 

Second Appeal No. 281 of 1913, Dee 
cided on 2nd December 1914, from decre- 
of Dist. Judge, Hardoi, D/- 2nd April 
1913. 

(a) U. P. Land Revenue Act (3 of 1901), 
S. 106— Scope "of division of entire village— 
Such' partition ordinarily involves partition 
of buildings also — Revenue Courts however 
have no jurisdiction to do it. 

Ordinarily a decree for the division of an entire 
villige means that the land of the village to¬ 
gether with all the buildings appurtenant thereto 
is to be divided. Revenua Courts, however, while 
making a partition, have no jurisdiction tc make 
the actual division of a house or building or the 
materials thereof : 22 All 329, Foil , [P 116 0 2] 

(b) U, P. Land Revenue Act (3 of 1901), 

S. Ill —Scope—It refers to objections about 
title and of jurisdiction. 

Seotion 111, U. P. Land Revenue Act is con¬ 
fined to objections raisiog a question of title only 
and does not contemplate those relating to the 
jurisdiction of Revenue Courts. [P 116 0 1] 

(c) Jurisdiction—Absence of objection does 
not confer jurisdiction where there is none. 

If, as a matter of law, a Court has-no jurisdic¬ 
tion to do something, such a jurisdiction cannot 
be conferred upon it by a failure on the part of 
the parties interested to raise an objection in bar 
of the jurisdiction. [P 116 0 \\ 
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Jiban Krishna Banerjee —for Appel¬ 
lants. 

Isliwari Prasad —for Respondents. 
Judgment. — This second appeal has 
arisen out of a suit for declaration 
brought by the plaintiffs appellants with 
respect to a certain house situted in the 
village of Masit in the Hardoi District. 
It is admitted that some years ago there 
was a partition suit between the parties 
brought in the Civil Court in which one 
of the items was thi3 village of Masit. A 
decree was passed by which it was divi¬ 
ded between the parties in equal shares. 
Formal possession was granted to them 
under the Civil Court decree, so as to 
enable them to apply to the Revenue 
Authorities for partition of the revenue¬ 
paying lands. The case for the plaintiffs 
is that after the Civil Court decree an 
application was made to the Revenue 
Court for partition of the various items 
of property including this village of 
Masit. It is alleged that the Revenue 
Court in carrying out partition divided a 
certain house belonging to the parties 
situated in this village, the result being 
that the defendants were put in actual 
physical possession of one-half of the 
house. The plaintiffs' claim was that the 
partition of the house which had been 
effected by the Revenue Authorities, was 
invalid and not binding upon them. A 
further point which was raised on behalf 
of the plaintiffs was that, as a matter of 
fact, the house in suit had not been in¬ 
cluded in the property the divisiou of 
which was sought in the Civil Court 
some years ago in the manner above des¬ 
cribed. In the first Court the plaint was 
allowed to be amended, the Munsif being 
of opinion that a mere suit for declara¬ 
tion was not maintainable, inasmuch as 
it was admitted that by virtue of the 
proceedings taken by the Revenue Courts 
the plaintiffs have actually been dis¬ 
possessed from one-half of the house in 
suit. 

It was held that it was necessary for 
the plaintiffs also to add a prayer for 
possession. Both the Courts below have 
dismissed the suit. They were both of 
opinion that the house in question did 
constitute a portion of the property, 
division of which was sought by the par¬ 
ties in the Civil Court. They were both 
also of opinion that it was competent to 
the Revenue Court to make a partition 
of this house. In second appeal here 
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both these points are raised again on be¬ 
half of the plaintiffs-appellanbs. I agree 
with both the Courts below in thinking 
that the house, which is now in dispute, 
did form part of the property, partition of 
whioh was sought in the Civil Court. For 
the appellants an attempt was made to 
show that this oould not have been so, 
inasmuch as in the schedules of the pro¬ 
perty attached to the plaint in the suit 
which was brought in the Civil Court 
certain houses were mentioned specifi¬ 
cally as being liable to partition. It was 
argued, therefore, that as no house in the 
village of Masit was included in the 
schedule relatiug to this village, it mu9t 
be taken that there was no prayer for 
partition of any house in Masit. But it 
seems to me that there was special reason, 
as pointed out by the lower appellate 
Court, for making a separate schedule of 
certain houses in the civil proceedings. 
As the learned Judge lias said in his 
judgment, most of the bouses mentioned 
in the schedule attached to the plaint in 
the civil suit are houses situated in the 
cities of Lucknow or Hardoi. But I 
agree that ordinarily a decree for the 
division of an entire village would mean 
that the land of the village together 
with all the buildings appurtenant there¬ 
to was to be divided. I find, therefore, 
against the appellants on this first point. 
On the second point, however, I must 
find in the appellants’ favour. In my 
opinion both the Courts below were 
wrong in finding that a Revenue Court 
has any authority to make a partition 
of houses or buildings. The learned Judge 
says that it is the practice of the Re¬ 
venue Courts to make such partitions, 
but in this I think he cannot be right. 
There is the clearest authority in the 
ruling reported in Ashiq Husain v. 
Muhammad Jan (l) that Revenue Courts 
have no jurisdiction to make a partition 
of buildings or the materials thereof. 
What the Revenue Courts have authority 
to do is to make a partition of the lands 
situated in a mahal. That th s is the 
correct interpretation of law seems to 
me to be apparent from the provisions 
of Ch. 7, Land Revenue Act (U. P. Act 3 
of 1901). According to S. 106 of that 
Act, partition means the division of a 
mahal or of a part of a mahal into two 
or more portions, each consisting of one 
or more shares. The only section in this 
lTfiaOO) 22 All 329. 
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Chapter which relates to any arrange. 
raont3 to be made by a Revenue Court in 
re3pajfc of hou3Q3 or other building 3 be¬ 
longing to co-aharers is S. 118, which 
lays down that if, in miking a partition, 
it is necessary to inclu ia in the portion al¬ 
lotted to one co-'harer the land occupiad 
by a dwelling house or other building in 
tne possession of another co-sharer, the 
latter shall be allowed to retain it with 
the building thereon, on condition of hia 
paying for it a reasonable ground rent to 
tho co sharer in whose portion it may be 
include!!. This section, however, does 
not justify the division of dwelling 
houses or buildings. On the contrary, 
tho section is clearly intended to prevent 
the division of houses or buildings at the 
time of making partition. The exclusive 
possession of a house or building is to be 
secured to one co-sharer and compensa¬ 
tion for his occupation of the land is ac¬ 
cording, to the section, to be awarded to 
the other co-sharer. It is quite wrong 
to lay down that S. 118 confers any 
authority on the Revenue Courts to make 
an actual division of a building, as has 
been contended in th9 present case. The 
learned Judge seems to have thought 
that this plea could not b3 raised by the 
plaintiffs who were parties to the par. 
tition proceedings in the Revenue Court. 
He referral in this connection to 3. Ill, 
which gives parties aright to object when 
an application for partition has be 9 n 
('made. But S. Ill deals only with ob- 
jeotion3 which raise a question of title. 
The section says nothing at all about 
objections taken to the jurisdiction of 
the Rovanue Court. Whether objection 
to jurisdiction be taken or nob, the faob 
remains that if, as a matter of law, a 
Revenue Court has no jurisdiction to 
imake a division of buildings, such a 
jurisdiction cannot be conferred upon it 
by a failure on tho part of one of the 
parties interested to raise an objeotion in 
bar of the jurisdiction. I must hold, 
therefore, that the partition of the house 
in suit was mad5 without jurisdiction 
and i3 not binding upon the plaintiffs. 
Tne result is that the plaintiffs’ claim 
for tho declaration is decreed, and with 
regard to the claim for posssssion it is 
ordered that the plaintiffs be restored to 
joint p)3senion of th3 proporty along 
with the defendants, so as to place them 
in the position in which they stood be¬ 
fore the Revenue Court raadebh9 division 
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of th9 property- in suit. Tha plaintiffg 
will get thair costs from the defendants 
in all the three Courts. 

b.v./r.k. Appeal allowed. 

A. I.R. 1915 Oudh 116 

Lindsay, J. C. 

Abdul Karim and others —Plaintiffs— 
Appellants. 

v. 

Abdul Razzak and another —Defend¬ 
ants—Respondents. 

Fir3b Appeal No. 80 of 1914, Decided 
on 23rd December 1914, from decree of 
Sub -Judge, Lucknow, D/- 18bh April 
1913. 

(a) Hindu Law —Marriage — Divorce — Di¬ 
vorce is not recognised by law but by custom. 

The Hindu law does not recognise divorce, 
although the Courts do recognise divorce amongst 
Hindus upon proof of a custom allowing it. 

[P 118 0 1] 

(b) Hindu Law—Marriage—Change of reli¬ 
gion—Effect—It does not dissolve it. 

Unde- tho Hindu law a change of religion does 
not dissolve the marriage tie. [P 118 0 1] 

(c) Evidence—Legitimacy of person —Treat' 
meat as son—Presumption of legitimacy »* 
rebutted by proof of fact that lawful union 
between parents was impossible. 

In cases where legitimacy of a person is dis¬ 
puted and it is shown that a lawful uaion bet¬ 
ween his parents was impossible, but at the 3ame 
timo there is plenty of evidence as to treatment 
of tint person as a legitimate son, the preemp¬ 
tion arising from the course of treatment of this 
kind is a very weak one and must yield to proof 
oi circumstances which when established, pre¬ 
clude all possibility of a lawful union b9bwean 
his parents. [P 113 0 2] 

Zahur Ahmad —for Appellants. 

SamiUllah Beg —for Respondents. 

Judgment. —-This was a suit by the 
plaintiffs for the recovery of a share of 
property alleged to have been left by one 
Abdul Aziz, who is said to have died in 
or about the year 1894. Tha principle 
plaintiff in the case was Abdul Karim, 
who described himself in the plaint as 
being the son of Abdul Aziz. The other 
two plaintiffs are parsons to whom this 
plaintiff, Abdul Karim, has transferred a 
portion of his claim. The defendants to 
the suit were Abdul Razzak, a brother of 
the deceased Abdul Aziz, and Mfe. Wazir 
Begam, who was a widow of Abdul Aziz 
and alleged to be the step-mother of the 
plaintiff, Abdul Karim. Both the3e de¬ 
fendants denied tha legitimacy of Abdul 
Karim. They assarted that he had got 
no right to suocael to any property left 
by Abdul Aziz. The property to whioh 
the plaintiffs laid claim was described in 
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five lists attached bo the plaint. Lists 
Nos. 1 to 4 related to oertain items of 
property, moveable and immovable, 
whioh it ■was said were in possession of 
Abdul Aziz at the time of his death. 
The property in list No. 5 oonsisted of 
four items, namely oertain plots of im¬ 
movable property, which it was said 
had been mortgaged under mortgage- 
deeds exeouted in favour of the first 
plaintiff, Abdul Karim. There were two 
mortgage-deeds exeouted in respect of 
item 4 and 1 each in respect of the ro- 
remaining three items. With regard to 
item 1, it appears that the mortgage of 
this piece of property was executed after 
the death of Abdul Aziz at a time when 
defendant 1, Abdul Razzak, was acting 
as the legally appointed guardian of the 
person and property of plaintiff 1 With 
regard to the property specified in lists 
1 and 4, attached to the plaint, the case 
for the defendants was that thn pro¬ 
perty was not the sole property of Abdul 
Aziz. In fact it was stated that although 
oertain documents of title relating to 
properties described in these lists had 
been executed in the name of Abdul 
Aziz, the money spent on acquir¬ 
ing them belonged to Abdul Aziz’s father 
one Abdul Rahim. As regards the mort¬ 
gages to whioh list 5 related, the case 
was that these mortgages were taken ism 
farzi in the name of Abdul Karim and 
conveyed no title on him. 

The Court of first instance has dis¬ 
missed the suit in toto and the plaintiffs 
come here in appeal. The first and most 
important question for determination 
here is as to the status of the plaintiff, 
Abdul Karim. Is it or is it not proved 
that he is a legitimate son of the decea. 
sed Abdul Aziz, from whom be claims? 
A number of facts bearing upon this 
question of status of Abdul Karim are 
admitted and beyond dispute. It is 
olear that Abdul Aziz was married law¬ 
fully to defendant 2 in the case, Mt. 
Wazir Begam. Some time after this 
marriage, it is admitted that Abdul Aziz 
contracted some sort of union with a 
sweeper woman, whose name was Mt. 
Radhia. The ease for the plaintiffs was 
that this woman had been divorced by 
her husband Jia Lai, a sweeper, that she 
had afterwards been converted to Islam 
and that following on her conversion she 
had contracted a valid marriage, nikah, 
with Abdul Aziz. There can be no doubt 


that Abdul Aziz for a good many years 
before his death lived constantly with 
this woman, who is paid to have taken 
the name of Alarakhi after her marriage. 
It is also clear that by this woman 
Abdul Aziz had several children and there 
seems to be no doubt that the woman 
and her children and Abdul Aziz all 
lived together in a portion of what had 
ODce been the fam ly house. ARer Abdul 
Aziz’s doath tbe defendant Abdul Raz¬ 
zak got himself appointed guardian of 
the person and property of the children, 
whom his brother Abdul Aziz had left 
by this woman. This guardianship seems 
to have continued until the first plain¬ 
tiff, Abdul Karim, came of age. The 
6uib was therefore one really of a two¬ 
fold nature. It was partly a suit to re¬ 
cover property under a title of inheri¬ 
tance, and partly a 9uit as against the 
guardian, Ablul Razzak, to compel him 
to restore the property which, it was 
alleged, was the property of the first 
plaintiff who had been his ward. 

A good deal of evidence was produced 
in the oase and it has been conceded on 
behalf of the respondents here that there 
is plenty of material on the record to 
show that Abdul Aziz in his lifetime and 
after him the defendant, Abdul Razzak, 
treated the plaintiff. Abdul Karim, as if 
he were the legitimate son of Abdul Aziz, 
lb is, argued however that in spite of 
this treatment the other facts which 
appear in the case preolude the conclusion 
that plaintiff 1 was of legitimate descent. 
Tug story of Mt. Alarakhi, who was 
called a9 a witness in the case, was bj the 
effect that she had once been manied 
to Jia Lai, a sweeper, and that shortly 
after her marriage she attrached the at¬ 
tention of Abdul Aziz. She stated in her 
evideuce that there never had been any 
guilty intimaoy between her and Abdul 
Vziz. Nevertheless she had to concede 
that her husband suspected her of mis¬ 
conduct. She said that her husband had 
put her away, that after he had put Ii6r 
away she became a convert and was 
married within a few days of her conver¬ 
sion to Abdul Aziz. The evidence rela¬ 
ting to the ’conversion and to the mar¬ 
riage of Mt. Alarakhi with Abdul Aziz 
is rather scanty, and it is doubtful whe¬ 
ther a Court would be justified in find¬ 
ing on such evidence that a valid union 
between these two persons had taken 
place. However, it would be needleBS fo r 
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me to discu39 this portion of the case, 
for as contended on behalf of the res¬ 
pondents, the first thing which had to 
be established in order to make out that 
there had been a valid marriage between 
these parties was that the woman Alara- 
khi, formerly Mt. Badhia, had been vali¬ 
dly divorced by her husband. Mt. Ba¬ 
dhia and her husband were Hindus and 
the Hindu law does not recognize divor¬ 
ce, although the Courts do amongst 
Hindus recognise divorce, upon proof of 
i custom allowing it. Incidentally it 
may le mentioned that under the Hindu 
Law change of religion would not dis¬ 
solve the marriage tie; and, therefore, 
even if it could be held that Mt. Badhia 
embraced Islam, as she says she did, the 
first marriage still remained binding. 
The question therefore, is whether there 
is on record any evidence which would 
show that Jia Lai had lawfully put away 
his wife Mt. Badhia, before she contrac¬ 
ted a union with the deceased Abdul 
Aziz. As regards this portion of the 
case we have only the statements of Mt. 
Badhia (now Alarakhi) and her husband 
Jia Lai. 

In her evidence Mt Alarakhi spoke of 
divorce amongst her people by the de¬ 
cision of a panchayet blit she admitted 
in her statement that at the time her 
husband put her away no such pancha- 
yat had been convened. All that she 
says is that her husband took her before 
the taluqdar of the village and announ¬ 
ced his intention of giving her up as his 
wife. The account of th9 affair given by 
Jia Lai was that having had good reason 
to suspect his wife of infidelity, ho de¬ 
termined to get rid of her. He took her 
accordingly to the landlord of his village 
and informed the latter that he intended 
renouncing her. He says further in the 
course of his evidence that twenty-five 
people of his biradri wore with him at 
the time, a statement which conflicts 
with the story told by the women. He 
further mentions that at the time of 
giving up the woman be crossed a lathi 
seven times and broke a potsherd. Jai 
Lai says after this took place, he left 
the village and went to Hardoi where 
he remained for sixteen or seventeen 
years. It can hardly be contended that 
this scanty evidence is any proof of a 
custom among the sweeper class allow¬ 
ing divorce. In fact there is no evidence 
of any custom at all. It may be perhaps 


1915 

that the incidents which Jai Lai refers 
to in his statement, namely, the crossing 
of the lathi and the breaking of the pot¬ 
sherd, hive some connection with a cus¬ 
tom of divorce, bub the fact remains that 
there is no direct evidence that any such 
custom obtains. It must be held, there¬ 
fore, that so far as the evidence on the 
record goes there is no proof whatever 
that the marriage tie between Jai Lai 
and hi3 wire was ever dissolved in any 
way which the law or the Courts can 
recognise. Probably what took place 
was that Jai Lai, finding his wife un¬ 
faithful to him gave her up and deserted 
her. Thereupon she came under the pro¬ 
tection of Abdul Aziz. It may be, alleged 
by the plaintiOs, that Abdul Aziz did go 
through the form of a nikah ceremonyo 
with this woman after she had become a 
Mahomedan; but even if this be assumed 
there remains the fact that her existing 
marriage with Jai Lai was an obstacle to 
any lawful union. On this ground, there¬ 
fore, I must hold that the finding of the 
Court below that Abdul Karim is not 
the legitimate son of Abdul Aziz must 
be maintained. I do not ignore the fact 
which is admitted by the respondents 
that there is a great deal of evidence of 
treatment in this case, that is to say, 
evidence which goes to show that Abdul 
Aziz was fond of these children, whom 
fchis woman had borne to him, and that 
he treated them as legitimate offspring. 

At the best, however, the presumption 
which arises from a course of treatment 
of this kind is a very weak one and must 
yield to proof of circumstances which, 
when established, preclude all possibi¬ 
lity of a lawful union between the par¬ 
ents. On this part of the case, there¬ 
fore, my finding is against the appellants. 
The result of this finding is to dispose 
of a large portion of the claim which was 
set up by Abdul Karim and the other 
plaintiffs in the Court of first instance. 

It follows that even if, as is alleged, all 
the property described in lists Nos. 1 to 
4 attached to the plaint did belong to 
Abdul Aziz at the time of his death, the 
first plaintiff and his transferees, plain¬ 
tiffs 2 and 3, can have no claim against 
it. 

There remains the case of the property 
specified in list No. 5, that is to say pro¬ 
perty which was held in mortgage under 
deeds which were executed in the name 
of the .plaintiff Abdul Karim as mort- 
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gagee. I have already mentioned that 
there are five mortgages covering the 
four items of property set out in list No. 
5. Four of these were exeouted at the 
end of 1893 or the beginning of 1894, 
just before the death of Abdul Aziz, and 
in all of these cases the plaintiff, Abdul 
Karim, is described as the mortgagee and 
as the son of Abdul Aziz. The defence 
as regards these mortgages was that they 
were ism farzi and that the money was 
advanoed really by Abdul Rahim, who 
was the father of Abdul Aziz. The lower 
Court in this connection seems to have 
made out a case which was not set up 
by the defence. The Subordinate Judge, 
aoting upon some evidence which was pro¬ 
duced before him, came to the conclusion 
that Abdul Rahim and his two sons, 
Abdul Aziz and Abdul Razzak, lived to¬ 
gether as if they were members of a 
joint Hindu family. He came to the con¬ 
clusion that the incomes which were 
earned by the persons were thrown in 
some way or other into a joint stock and 
treated as joint family property and he 
concluded that these sums of money ad¬ 
vanced under the mortgages we are now 
considering, must have been money be¬ 
longing to the joint family. It certainly 
cannot be doubted that at the time these 
particular mortgages were executed, 
Abdul Karim was a child of tender years 
and it is not to be believed, therefore, 
that he had any money of his own which 
he could advance on the mortgages. 
Still we have it proved that at the time 
these mortgages were executed, Abdul 
Aziz was living with Mt. Alarakhi and 
the children she had borne to him, and 
it is also proved that Abdul Aziz was 
exercising his profession as a physician 
and earning a respectable income. Fur¬ 
ther, there is plenty of evidence coming 
out of the mouth of the defendants’ own 
witnesses to show that after Abdul Aziz 
took up with the sweeper woman, the 
reBt of his family had very little inter¬ 
course with him. In fact, it may be 
taken as fairly certain that the cohabita¬ 
tion of Abdul Aziz with the sweeper 
woman resulted in his being ostracized 
by his family and relations. 

It is not the least likely in such circum¬ 
stances that any money which Abdul 
Aziz was earning was thrown by him in¬ 
to any common stock with the earnings 
of his father or his brother. On the 
oontrary the reasonable presumption is 
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that whatever Abdul Aziz earned he 
kept for himself and for his family. 
When we find, therefore, that these 
mortgage-deeds were executed within a 
few months of the death of Abdul Aziz, 
that Abdul Aziz was fond of this woman, 
Alarakhi, and her ohildren, that he waB 
living more or less apart from the rest 
of his family and that he was earning a 
decent income, the reasonable inference 
to be drawn is that Abdul Aziz advanced 
money on the mortgages intending to 
make a provision for his son, Abdul Karim. 
In the face of these circumstances the 
burden of proof lay heavily upon the de¬ 
fendants to show that the money lent 
under these mortgages had been advanced 
by Abdul Aziz’s father, Abdul Rahim. 
The burden was not discharged. In fact 
there is no respectable evidence of any 
kind to establish this defence. There is 
of course the story of Abdul Razzak, but 
I could not possibly accept this man s 
evidence regarding any matter without 
the strongest possible corroboration, lb 
is proved to my satisfaction that in the 
course of his evidence before the Couit 
below he perjured himself time and 
again. I hold, therefore, that as regards 
the four mortgages which were executed 
just before the death of Abdul Aziz, the 
plaintiff is entitled to have it decided in 
his favour that the mortgagee-interests 
arising out of those transactions belong 
to him. There remains the fifth mort¬ 
gage, which covers item No. 1 described 
in list No. 5. This was a mortgage of a 
grove, a house and some other property 
executed in the name of Abdul Karim on 
the 16th of February 1896 to secure a 
loan of Rs. 700. 

This mortgage was executed after the 
defendant Abdul Razzak had been made 
a guardian of the person and property of 
the minor Abdul Karim. As regards this 
transaction too the defence was that it 
was benami. Abdul Razzak’s story was 
that the money was his own and that he 
had taken the mortgage in the name of 
Abdul Karim. The only explanation 
which he was able to give of this some¬ 
what curious piece of dealing was that 
he had got the deed executed in favour 
of the minor, so that he might himself 
avoid all appearance of transgressing the 
Muhammadan law against the taking of 
interest. According to Alarakhi’s story 
Abdul Razzak, after the death of Abdul 
Aziz, took this money Rs. 700, from het 
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and advanced it on the mortgage in ques¬ 
tion. Mo. Alarakhi is of course an in¬ 
terested witness and the story she has told 
in Court is not perhaps to be relied upon 
in all respects, but as regards truthful¬ 
ness, I think, it may well be said that 
her statement commands moi '9 respect 
than the statement cf tho defendant 
Abdul Razzik. Is ssem3 to me from all 
tho circumstances of the caso extremely 
probable that after Abdul Aziz died, the 
desendant Abdul Razzak, taking advan¬ 
tage of his position, proceeled to liy his 
hands upon all tho property which came 
within his reach and although it is in 
evidence that for a short time he made 
soma scanty provision for tho mainten¬ 
ance of Mt Alarakhi, it also appears that 
he afterwards turned her out of the 
family house. I do not for one moment 
believe the version which Abdul Rizzak 
gives about tho lending of this money on 
moitgage, and I think I may safely 
accept Aiarakni s story when she says 
that she gave up Rs. 700 to Abdul Razzak 
in favour of her son, Abdul Karim, whom 
she described as being the real owner of 
tho mortgagee-int&iests. I find, there¬ 
fore, in favour of the appellants that 

Abdul Karim is the owner of the mort¬ 
gagee-interests referred to in list No. 5 
attached to tho plaint, 

B.v./lt.K. Appeal partly allowed. 

A. I.R. 1915 Oudh 120 (1) 

Stuart, A. J. 0. 

Ramadhin and others “Accused—Ap¬ 
pellants. 

v. 

Emperor Prosecutor—Opposite Party. 
Criminal Appeals N 03 . 3, 4 and 5 of 
1915, Decided on 2nd February 1915, 
from otdar of Sess Judge, Lucknow, D/- 
12th December )914. 

Penal Code (I860), S. 395-Offence com¬ 
mitted.in Lucknow—Trial in Sessions must 
be by jury and not assessors as prorided by 
notification. y 

Under Government Notification No. 1692-VI- 
S46A 9. dated 10th December 1884, which is in 
force, no person can tried on a charge under 
b. 396, I. P. C., by the Court of Se-eiou in 
Lucknow, When such person has been commit¬ 
ted to that Court by a Magistrate exercising 
jurisdiction in Lucknow District with respect to 
an offence of dacoity alleged to have been com¬ 
mitted in Lucknow District, except by a jury. 

LP 120 0 2] 

A. Shaw —for Appellants. 

Government Pleader —for the Crown. 
Judgment. In this case the three 
appellants were committed to the Court 
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of Sessions on a charge under S. 402, I* 
P. C. The learned Sessions Judge alter¬ 
ed the charge into one under S. 395, 
upon which he convicted the appellants. 
The trial was conducted with the aid of 
assessors. Under Government Notifica¬ 
tion No. 1692, YI-545-A 9, dated lObh 
December 1884, which 13 in force, no 
person can be tried on a charge under 
S. 395 by the Court of Sessions in Luck¬ 
now, when such person ha3 been com¬ 
mitted to that Court by a Magistrate 
exercising jurisdiction in tho Lucknow 
District with respect to an offence of 
dacoity alleged to have been committed 
in the Lucknow District, except by a 
jury. The circumstance that the Magis-j 
trate did not convict on a charge uuder 
S. 395, does not affect the question- 
Such a case must be tried by a jury. 
Thus when the learned Sessions Judge 
framed a charge against the appellmts 
under S. 395, it was necessary for him 
him to empanel a jury and to proceed 
with the trial as a joint t*ial. The 
co nvictions and sentences in theao 
circumstances cannot stand and 
must be set aside. I direct that the 
appellants be re-tried by the same 
Court and a jury on a charge under 
S. 395 under the same commitment 
order. 

B.v./r.K, Re-trial ordered > 

A. I. R. 1915 Oudh 120 (2) 

Stuart, A. J. C. 

Patan Din— Applicant. 

v. 

Bhagwan Din and another— Opposite 
Party. 

Criminal Revn. No. 5 of 1915, Decided 
on 9th February 1915, against order of 
Diafc. Magistrate, Fyzabad, D/- 10th 
October 1914. 

Criminal P. C. (1898), S. 195 — Private 
grudge — Sanction ito prosecute cannot be 
obtained. 

A person cannot obtain Banotion to prosecute 
in pursuance of a private grudge* [P 120 C 2] 

Radra Dat Sinha —for Applicant. 
Fakhar-ud-din Hashan —for Opposite 
Party. 

Order.—In this case the learned Dis¬ 
trict Magistrate considered that the ap¬ 
plicant was endeavouring to obtain’sanc¬ 
tion to prosecute in pursuance of private 
grudge. I see no reason to differ from 
this conclusion, and its acceptance neces¬ 
sarily involves a refusal of sanction to 
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pro90oulio. I therefore do nob interfere 
with the revocation of the sanotion. 

B.Y./r.K. Sanction revoked. 

A. I. R. 1915 Oudh 121 (1) 

Lindsay. J. G. and Stuart, A. J. C. 

Ram Dhani —Defendant—Appellant. 

v. 

Maqbul Ahmad Khan and others — 
Plaintiffs and Defendants—Respondents. 

First Appeal No. 18 of 1915, Decided 
on 5th March 1915, from decree of Sub- 
Judge, Gond*. D/- 18th January 1915. 

Court-fees—Final decree under O. 34, R. 3 
—Appeal against—Ad valorem fee payable — 
Civil P. C., O. 34, R 3. 

If any proceedings, which have terminated in 
a final decree under 0. 84, R. 3, are made the 
Kubject of an appeal, the app al must be treated 
ns an appeal from the decree and must bo stamped 
accordingly and an ad valorem fee should be 
paid. [P 121 C 1, 2] 

Rudra Datta Sinha for Aditya Prasad 
—for Appellant. 

Judgment.—This case is up to-day 
for discussion of the court-fee which is 
payable upon the memorandum of appeal. 
The office has reported that the memo¬ 
randum of appeal has been filed on a 
two rupee stamp. The stamp officer how¬ 
ever has suggested that an ad valorem 
fee is required, inasmuch as what has 
been appealed against is a decree which 
has been passed by the Court of first in¬ 
stance under the provisions of 0. 34, 
R. 3. This rule contemplates the passing 
of a final decree in a foreclosure suit and 
as the office remarks an alteration has 
been made in the law since the introduc¬ 
tion of the new Code of Civil Procedure. 
Under the Transfer of Property Act, and 
while the sections relating to foreclosure 
suits were incorporated in that Act, the 
Court was merely required to pass an 
order for foreclosure, or in case the mort¬ 
gage was redeemed, for the delivery of 
the property to the person redeeming; 
but now under the provisions of 0. 34, 
R. 3, it is quite clear that what the 
Court is directed to do iu such cases is 
to prepare a fiaal decree. It follows, 
therefore that if any proceedings which 
have terminated in the final decree under 
this rule are made the subject of appeal, 
the appeal must be treated as an appeal 
from the decree and not as an appeal 
against the order. We may point out 
that this view is confirmed by a reference 
to the provision of O. 43, R. (l), Cl. (0). 

Fromthis clause it appears that the only 


order which is appealable in proceedings 
taken under R. 3 is an order refusing to 
extend the time for the payment of the 
mortgage-money. It seems to us to fol¬ 
low necessarily that any other appeal 
must bo treated as au appeal against the 
final decree and must be stamped acoor- 
ingly. We allow the appellautone month 
to raako good the deficiency in the court- 
fee reported by the office. 

V.B./R.K. Order accordingly. 


A. I. R. 1915 Oudh 121 (2) 

Lindsay, J. 0. and Kanhaiya 
Lal, A. J. C. 

Narendra Bahadur Singh —Plaiutiff— 
Appellant. 

v. 

Mali Muhammad and others — Defen¬ 
dants—Respondents. 

First Appeal No. i49 of 1912, Decided 
on 9th February 1915. 

Pre-emption—Suit for — Cause of action 
when accrues—It accrues from date of sale 
deed and not date of possession. 

Where a cert -.in zamindari property in poses- 
sion of mortgagee and incapable of physical 
possession at tbo time of sab is transferred by a 
registered sale de.'d subject to the mortgage the 
limitation for a pre-emption suit runs from the 
data when the rale-rleeJ is regi-tered and not 
from the date when the vendee takes possession 
of the property from the mortgagees ; 24 All 17 
(P C) and 7 0 C 8, Ref to. [P 122 C 1, 2] 

A. P. Sen —Appellant. 

Sami Ullah Beg —for Respondents. 

Judgment. —This appeal arises out of 
a suit for pre-emption, brought by the 
plaintiff-appellant in respect of certain 
zamindari property sold by Bobu Kalika 
Bakhsh Singh, father of defendant 27, in 
favour of defendants 1 to 26 on 6th May 
1907. Tne deed of sale was registered on 
7th May 1907. The suit was brought on 
17bh June 1912 that is more than five 
years after the date of registration. 

The Court beiow dismissed it on the 
ground that the ciaira was barred by 
limitation. Art, 10, Limitation Act, 
provides a period of one year for suits to 
euforce a right of pre-emption from the 
date when the purchaser takes under the 
sale sought to be impeached physical 
possession of the whole of the property 
sold, or where the subject of the sale 
does not admit of physical possession, 
when the instrument of sale is registered. 
It is contended on behalf of the plaintiff 
appellant that a portion of the property 
sold was in the possession of usufructu¬ 
ary mortgagees, for payment to whom Ru- 
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words ‘actual possession’ is applicable with still 


pees 4,000 were left by the vendor out of 
the sale consideration with the vendees, 
that the vendees did not pay that money 
and recover possession of that portion of 
the property till 18th September 1911, 
( and that the claim was within time from 
I that date. But when property is sold 
[subject to a mortgage, what is sold is the 
lequity of redemption which by its very 
,nature, does not admit of physical pos- 
jsession at one time, though it may ad- 
;rait of physical possession at another 
time but the law does not contemplate 
that the starting point of the period of 
limitation in such cases is to bo post¬ 
poned till it becomes capable of physical 
jprssession. A house in the occupation 
of a tenant or mortgagee may not admit 
'of physical possession till the tenaucy or 
• mortgage comes to an end, but the law 
does not permit a person claiming topre- 
jempt such a house to wait till the vendee 
jhas cbossn to eject the tenant or redeem 
the mortgage. The capability of the 
property for physical possession is deter¬ 
mined by the date of the sale. No ven¬ 
dor cau give better possession than be 
himself enjoys, and unlees the entire 
land of the village or mahal sold is in his 
actual cultivation no delivery of physi¬ 
cal possession at the time of the sale is 
possible. In Batul Begum v. Mansur 
Ali Khan (l). their Lordships of the 
Privy Council, in disoussiDg the limita¬ 
tion applicable to a suit brought to pre¬ 
empt certain property which had passed 
to^a mortgagee by foreclosure, observed : 

The ‘property sold’ the subject of the sale, 
was iu this case the 5 anna? 4 pie share of each 
of the three villages and the 8 annas share of the 
fourth. W.rious questions of more or less subt¬ 
lety suggest themselves as to the relation of the 
holder of such a right to the possession of the 
estate. All those questions are however super¬ 
seded by the extreme absoluteness of the langu¬ 
age of Art. 10, Lira. Act. What has to be consi¬ 
dered is as the High Court accurately formulated 
the question. Does the property admit of physi¬ 
cal possession ? The word ‘physical’ is of itself 
a strong word, highly restrictive of the kind of 
possession indicated and when it is found as is 
pointed out by the High Court that the legisla¬ 
ture has in successive enactments about the limi¬ 
tation of such suits gone on strengthening the 
language used, first in 1859 prescribing ‘posses¬ 
sion’ theu in 1371 requiring ‘actual possession’ 
and finally in 1877 substituting the word ‘physi¬ 
cal for actual’ it is seen that word has been 
very deliberately chosen aud for a restrictive pur¬ 
pose. Their Lordships are of opinion that the 
High Court are right in the conclusion they 
have stated. Their Lordships consider that the 
e xpression used by Stuart, 0, J. in regard to the 
1 • (1902; 24 All 17=28 I A 248 (PC). 


more certainty to the words ‘physical possession’ 
and that what is meant is a ‘personal and im¬ 
mediate possession.’ ” 

That view was adopted by this Court 
in Ragh.unath Bar shad v. Ram Dayal 
(2) and it was held that the words "phy¬ 
sical possession” in Art. 10 excluded any 
notion of constructive possession by a 
landlord through his tenants. The pro¬ 
perty sold in this case is a 10 biswas 
share of a village, which has been 
formed into a separate mahal by parti¬ 
tion. It is net shown that the land ap¬ 
pertaining thereto is entirely in the cul- 
tivatory occupation of the vendor. The 
property did nob therefore admit of 
physical possession on the date of the 
sale and the present suit is beyond time. 
The heirs of Sheikh Nasib. one of the 
respondents, who wa9 a purchaser of a 
6 pies share and is proved to have died a 
year ago, have moreover nob been brought 
on the record. 

The appeal is therefore declared to 
have abated as against him and is dis¬ 
missed with costs as against the other 
defendanbs-respondents, who will get 
their costs from the plaintiff-appellant. 

_ Appeal dismissed. 

2. (1904) 7 0 0 8. 


A. I. R. 1915 Oudh 122 

Stuart, A. J. C. 

Wasi Ali — Judgment-debtor— Appe 
lant. 

v. 

Jang Bahadur Singh —Dacree. holder 
—Respondent. 

First Appeal No. 88 of 1914, Decided 
on 38th May 1914, from the decree of 
Sub-Judge, Bara Banki, D/- 14bh April 
1914. 

Court fees—Appeal against decrees under 

O. 34, R. 6—Ad-velorem fee payable—Civil 

P. C. (1908), O, 34, R. 6. 

An ad valorem fee is payable on appeals 
against decrees passed under O. 84 R. 86 Civil 
P. 0. [P 123 C 1] 

Judgment. —I agree with the view 
of the Assistant Registrar. A Court-fee 
of Rs. 550 is required. Let the deficiency 
be made up within two months. The ap¬ 
peal will be admitted as soon as the de¬ 
ficiency is made up. The following its 
the report of the Assistant Registrar:— 
Appeals from decrees passed under S. 90, 
T. P. Act, were always filed in this CourB 
as appeals in proceedings in execution of 
decree under S. 244, Act 16 of 1882, on 
a stamp oi Rs. 2. S. 90 has been repea- 
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led. Its provisions are now embodied in 
R. 6, 0. 34, Civil P. C., of 1908. This is 
an appeal from a decree passed under 
that rule. Ib is heaied as an appeal 
under S. 47, Civil P. C., i. e., as an exe¬ 
cution of deoree appeal and bears a 
oourb-foa label of Rs. 2. I beg to bring 
it to the notice of the Court that in ac¬ 
cordance with the ruling of the Calcutta 
High Court reported as Lakhi Narain 
Jagdeo v. Krittibas Das (1), an ad valo¬ 
rem fee of Rs. 550 is payable on this 
•memorandum of appeal. 

_ B.v./r.k ._ 

1. (1913) 19 I C 971. 

A. I. R. 1915 Oudli 123 

Kanhaiya Lal, A. J. C. 

Baba Din —Plaintiff— Appellant. 

. v. 

Bansraj anl others— Defendants—Res¬ 
pondents. 

Second Appeal No. 284 of 1913, Deci¬ 
ded on 22nd December 1914, from decree 
of Aidl. J., Lucknow, D/- 30th April 
1.912. 

Hindu Law — Family business — Debts 
Manager—Enquiry by'creditor—Manager has 
authority to borrow for purpose of business 
—Nature and extent of enquiry stated. 

Where a joint Hindu family carries on a busi¬ 
ness or profession, and maintains itself by means 
of it, the member who manages it for the family 
has an implied authority to contract debts for 
its purposes, and the creditor is not bound to 
iuquire into the finances of the business, as long 
as that business forms the purpose of the debts, 
in order to bind the whole family thereby, be¬ 
cause the power to contract debts is incidental to 
the carrying on of the business, from which the 
family derives its means of subsistence and sup¬ 
port: 34 Bom. 72, lief, to. (P 123 C 2} 

A. P. Sen and Gokaran Nath Misra — 
for Appellant. 

Samiullah Beg —for Respcdents. 

Judgment. —This was a suit by a 
mortgagee for the recovery of money due 
on a mortgage effected by Ramsukh in 
favour of the plaintiff on 30th October 
1906. The allegation of the plaintiff 
was that the mortgage was made for 
family necessity. The defence of Ram- 
sukh was that be had borrowel the 
money without any family necessity and 
squandered it over immoral purposes. 
He admitted however that he had been 
carrying on business in cloth for nine or 
ten years and that he occasionally dealt 
in grain. His son and grandson, Bansraj 
and Ohet Ram, contested the claim on 
the gjround that the property mortgaged 
was ancestral and that the loan was 
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taken for immoral purposes and was not 
binding on them. The Court of first in¬ 
stance decreed the claim holding that a 
portion of the loan was taken to pay an 
antecedent debt, bub that the rest was 
not taken for any family necessity. The 
lower appellate Court, however, was of 
opinion that it was immaterial to decide 
whether or nob the debt was tainted with 
immorality, and whether the family 
business in grain was or was not a joint 
business started by Ramsukh and his 
son a year subsequent to the loan. It 
inclined to the view that the evidence 
adduced by both the parties was ex¬ 
tremely unreliable and that the plain¬ 
tiff had failed to ostablish that he had 
made an inquiry as to the purposes of 
the loan. It docs not appear to have 
been noticed that the mortgage-bend in 
suit stated that the loan was taken for 
carrying on cloth business, the existence 
of which was admitted by Ramsukh, and 
the story that the money was taken for 
immoral purposes was not found to be 
true. 

The material point for the decision of 
the lower appellate Court was whether 
necessity mentioned in the mortgage- 
bond existed. If the family to which 
the defendants belonged was carrying 
on cloth business in addition to any 
other from the profits of which its means 
of subsistence were derived, and if the 
loan in question was taken for the pur¬ 
poses of carrying on that business, there 
is no reason why the plaintiff should not 
be allowed a decree for the amount due 
on mortgage. As held in Raghunathji 
Tarachand v. Bank of Bombay (i), where 
a family carries on a business or profe3-| 
sioo, and maintains itself by means of it, 
the member who manages it for the 
family has an implied authority to con. 
tract debts for its purposes, and the 
creditor is not bound to inquire into the 
finances of the business, as long as that 
business forms the purpose of the debts, 
in order to bind the whole family there 
by because the power to contract debts is 
incidental to the carrying on of the busi¬ 
ness, from which the family derives its 
means of subsistence and support. Thej 
lower appellate Court is therefore direo-l 
t9d to determine, after taking such addi- ; 
tional evidence relevant to the inquiry 
a3 the parties may offer, (l) whether 
the loan in question was taken for 

1. (1910) 81 Bam 72=2 I O 173. 
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family necessity or for the purposes of 
family business, and if so, how much of 
it was to takeu. Two months’ time will 
be allowed for a return of the finding 
an; ten days from the data of the find¬ 
ing will be allowed to the parties for 
filing objections. 

v.b./r.k. Issue remitted. 

A. I. R. 1315 Oudh 124 (1) 

Kanhaiya Lal, A. J. C. 

(jdjadhar Lal aucl another —Defen¬ 
dants—Appellants. 

v. 

Mt. Gulaba and another —Plaintiff- 
DeJend ant—Respondents. 

Second Anpsal No. 474 of 1912, De- 
oiosd on 91hi April 1915, from the decree 
of Addl. J.. Hardoi, D/ 81st Julv 19L2‘ 

(a) Evidence Act (1872), S. 1 IS—Hindu 
WsDow allowed to represent herself cs 
owner Mortgage by v/idov/ attested .by heir 

’. c t Rs to invalidity of mortgage i3 not 
roamtalnR ble. 

Uio heir of a deceased Hi n chi, deliberately 
all wing tbo widow to represent herself a* the 
ownor tf tho deceased’s estate and att^ing the 
mortgage-dor d execut'd by her in respect of that 
estate, is estopped by reasou of toe attestation 
from setting up she invalidity of tho mortgage 
and depriving the mortgagee of the money 
ad van cel on tbo fait b of that representation: 
20 Gal 296; 15 O C 67 Ref. [P 124 0.2] 

(b) Registration Act (190S), S 50 — 
Unregistered and registered mortgages— 
Priority. 

No priority can bi claimed in respect of an 
unregistered mortgage de d when tho sub.-rqueot 
mortgige-deed is registered. [P 121 0 1] 

Sahg Lam —for Appellants. 

Zahur Ahmad —for Respondents. 
Judgment.—This was a suit for fore¬ 
closure on foot of a mortgage effected by 
Mt. Puna in favour of Mt. Gulaba on 
^6bh November 1908. Tho mortgage 
purported to have been made to satisfy 
a decree held by Sat Narain against Mt. 
Duna and Kalidin. Kalidin attested the 
mortgage-deed. The main question for 
consideration in the appeal is whether 
Kalidin i3 estopped by roason of the 
attestation from setting up the invalidity 
of the mortgage. It appeals that the 
mortgaged property belonged to a joint 
family comprising Dhonkal, the husband 
of Mb. PuDa, and Kalidin, his nephew. 
On the death of Dbonkal the name of 
Mb. Puna was entered in the revenue 
papers though according to the Hindu 
Law Kalidin was the sole proprietor of 
the entire estate. Kalidin nevertheless 
allowed Mt. Puna bo represent herself as 
the owner of the grove in euib and on 
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the strength of that representation to 
obtain a loan of Its. 62 from Mt. Gulaba. 
The lower Appellate G^urt has found 
that the loan was taken to pay a joint 
debt due by Mt. Puna and Kalidin and 
under the circumstances the case falls 
within the purview of S. 115, Indian 
Evidence Act. Kalidin attested the 
mortgage after its contents were read 
over to him, and, as observed in Sarat 
Chunder Dey v. Gopal Ghunder Laha (1) 
and Wazir Mohammad v. Har Prasad 
(2), having deliberately allowed Mb.) 
Puna to hold hersalf out as the owner of 
i<he grove and attested the mortgage, 
deed in proof of his consent, be cannot 
be allowed to resile from that position 
and deprive the mortgagee of the money 
she had advanced on the faith of that 
representation. 

The defendants-appellants claim to be 
prior mortgagees of the property mort¬ 
gaged under a deed dated 6th November 
1899. Bub the execution of that deed* 
was nob proved in the opinion of the 
Court below by any reliable evidence 
and in view of the fact that the deed was 
unregistered while that in favour of the 
plaintiff-respondent was registered noi 
priority can b. claimed in respect of the 
former. Mb. Puna had been served in 
this oa30 at the original hairing of the 
aopeal before an issue was remitted to 
the lower Appellate Court. She did not 
r-hen appear and no further service on 
her is, therefore, necessary. The appeal 
is dismissed with costs. The time for 
payment of the mortgage-money is 
extsnded till 9bh September 1915. 

B.v./r.k . Appeal dismissed 

1. (1893) 20 Gal 296=19 I A 203^ 

2, (1912) 15 O C 67=13 I O 613. 


A. I. R. 1915 Oudh 124 (2) 

Lindsay, J. G. 

Mahmud Ali — Auction-Purchaser — 
Appellant. 

v. 

Govind Prasad and another —Decree- 
holder — Judgment-Debtor — Respon¬ 
dents. 

Misc. Appeal No. 24 of 1914, Decided 
on 2nd December 1914, against order of 

Suh.Jud&e, Lucknow, D/- 18r.h May 1914. 

Civil P. C. (5 of 1908), O. 21, Rr. 66 
and 90 — Omission to specify tine of tale 
is irregularity and vitiates sale loss i* 
caused. 

An omission to specify the time of sals Hidar 

21, R. 66 (2), is an irregularity within the 
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eivning of 0. 21, R. 90, aod, if substantial In- 
Q ry has been sustained by raa*on of it the sale 
should bo set aside. [P 126 0 1] 

ZahurAhmad —for Appellant. 
Bisheshwar Nath —for Respondents. 

Judgment. —This is an appeal against 
the order of the Subordinate Judge of 
Luoknow allowing an application made 
to him under 0. 21, R. 90, for the setting 
aside of a sale held in execution of a de¬ 
cree. The faot9 of the case may bo stated 
briefly as follows. The property put up 
for sale wa9 a grove consisting of two 
plots situated in Sheikhapur Aliganj. 
The estimated value of the property was 
given in the sale proclamation as Rupees 
2,000 but at the said which took plaoaon 
20th Maroh 1914, it was knocked down 
to Mahmud Ali, the appellant here, for 
Rs. 700. There is on record evidence 
given by the village Patwari which goes 
to show that the property is worth a 
good deal more than than this sum. It 
is also important to notice that on two 
previous occasions the Revonue Officer 
who had charge of the sale postponed it 
beoause the bids then received were in¬ 
adequate. On the last occasion when 
the sale was adjourned Mahmud Ali, the 
appellant, was the highest bidder. He 
offered R 3 . 1,600 for the property, which 
the sale-officer refused to accept as being 
insufficient. On 27th March the decree- 
holder objeofced to the sale on the ground 
that there had been material irregularity 
in conducting it. The specific irregula¬ 
rities alleged were: (1) that the sale 
was conducted in a hurry before bidders 
could assemble; (2) that the sale-officer 
should have started the bidding at 
Rs. 1,600 the highest bid at the previous 
sale; (3) that the sale-officer had omitted 
to notice that on the two previous occa¬ 
sions of sale the property had been with¬ 
drawn as the bids were too low and that 
he ought, therefore, to have refused to 
aocept the small sum offered on this 
third occasion ; (4) that the decree-hol¬ 
der, intending to bid himself, had sent 
his son, who arrived at 1-30 p. m. after 
the sale was over. In a further petition 
of objection lodged on 9th April the de¬ 
cree-holder raised two other pleas, viz., 
(5) that there had been no regular publi¬ 
cation of the notice of sale and (6) that 
a time for the holding of the sale had 
bsen specified in the sale proclamation. 
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So far as grouuds 1 to 3 are concerned 
it cannot, I think, be argued that they 
disclose any irregularity in the publica¬ 
tion or oonducfc of the salo. If duj no- 
tioa of the time of salo is given, it is the 
business of intending bidders to ba pre¬ 
sent and the sale-officer is under no 
obligation to wait till they choo>o to 
oome. Nor again is the sale-officer 
bouad to start the bidding at the figure 
which represents the highest amount 
offered at a previous attempt to auction 
the property. Further the acoep'aneoof 
the last bid being a matter within the 
discretion of the sale-oifioer, I am not 
prepared to hold that a Court has power 
to intorfero merely because in a case like 
the present ho accopts at a new eale a 
sum lower than was offered at an earlier 
one. As regards ground (5) referred to 
above, the Subordinate Judge found that 
there was no irregularity established in 
connexion with the publication of th 9 
sale: that finding is in my my opinion 
correct. The lower Court took uonotice 
in its judgment of the plea that no time 
for sale was specified in the proclamation. 
But it set aside the sale on the finding 
that the price obtained was altogether 
inadequate and that the acceptance of it 
amounted to an injury to the interests of 
both the decree-holder and judgment- 
debtor. The Subordinate Judge relied 
upon the inherent power of the Courts to 
make such orders as may be neoessary 
for the end3 of justice, which is recog¬ 
nized by S. 151, Civil P. C. It is con¬ 
tended here that no material irregularity 
in the publication or conduct of the sale 
having been established, thoCourb below 
was wrong in resorting to the provisions 
of S. 151. I do not think it is neoessary 
for me to discuss this question. The 
respondents’ Counsel hae sought to sup¬ 
port the order of the Court below upon 
the ground that ther6wasan irregularity 
owing to the time of the sale not being 
specified in the proclamation. This point 
wa3 not dealt with by the lower Court. 
Had the Subordinate Judge taken the 
trouble to look at the proclamation 
which he had signed himself, he could 
have seen that no hour for the sale is 
mentioned. 

And presumably he is aware that 
under O. 21, R. 66 (2), it is necessary to 
state the time of sale. He ought nob to 
have allowed the proclamation to issuo 
under his signature yuuil he had satisfied 
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himself that it was in order which it was 
not. The omission to specify the time 
|is on the face of it a breach of R. 66 (2) 
land, therefore, an irregularity—and it is 
,qo answer to say, as was said by the ap- 
‘pellant’slearned Counsel, that the procla¬ 
mation was drawn up on the prescribed 
I from which contains no special space for 
imaking an entry to show the time of sale, 
ft was the business of the Court to insert 
|tha time whether any special space for 
jthe entry is to be found in the form or 
not. There was plenty of room for writ¬ 
ing in the hour of sale. The question 
jthen is whether the applicant decree-hol- 
'der sustained substantial injury by rea¬ 
son of the irregularity he has been able 
bo prove. In the circumstances set out 
above it is I think a reasonable and pro¬ 
per conclusion that ho did. On the pre¬ 
vious occasion when the property was 
withdrawn there was considerable com¬ 
petition for it—so much so that Mahmud 
Ali had to go up to Rs. 1,600. When we 
find that on 20th March ho was able to 
pose as the highest bidder with an offer 
of Rs. 700 for the very sam? property, it 
can be inferred that the competition was 
dull- a fact which may reasonably be 
attributed to the omission to specify the 
time of sale in the proclamation. For 
these reasons, I am of opinion, that there 
was good and sufiicienb ground for setting 
the sale aside and that the appeal must 
fail. 1 dismiss it with costs accordingly. 

B.v./k.k. Appeal dismissed. 
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Kanhaiya Lal, A. J. C. 

Ajudlii ‘Accused—Appellant. 

v. 

Emperor Prosecutor—Respondent. 

Criminal Appeal No. 155 of 1915, De¬ 
cided on 11th Juno 1915, against order 
of Sass. Judge, Hardoi, D/- 4th May 
1915. 

Penal Code (I860), Ss. 300 and 304—Wife 
found lying with stranger—Murder of—Grave 
and sudden provocation—Offence of culpa* 
ble homicide not amounting to murder. 

Where an accused, finding his wife inside his 
house lying on a cot with a man wilh whom she 
had previously had an intrigue, murdered the 
wife: 

Held: that the provocation caused by the wife 
and the man being found lying together on the 
cot in view of the previous intrigue was suffi¬ 
ciently grave and sudden to disturb the equani¬ 
mity of the accused, so that the case fell within 
the exception cootained in S. 300, I, P. C., and 
that tho accused should accordingly be convicted 
under S. 30i, I. P. C. ' [P 127 0 1] 


St. George Jackson —for Appellant. 

Government Pleader —for the Crown. 
Judgment— The appellant, Ajudhi’, 
has been convicted on a charge of mur¬ 
dering his wife by the learned Sessions 
Judge of Hardoi and sentenced to trans¬ 
portation for life. 

It appears from the evidence of Rajjab, 
the chaukidar of the village, that fcho 
deceased was living with the accused 
from six or seven years, and that for 12 
or 18 months, preceding the murder, the 
accused had been complaining to him of 
an intrigue between his wife and a man 
named Raghunath and had asked him to 
remonstrate with Raghunath in the 
matter. Raghunath states that about a 
year and a half ago he had an intrigue 
with the wife of the accused, and had a 
serious quarrel with him about it, of 
which a report was made by him to the 
Police. On the morning of 29th March 
1915 the accused went as usual to his 
fields to work, and on returning at about 
4 gharis after drawn with a bundle of 
grass, found Raghunath, it is stated, 
outside hi3 house. The house of Raghu- 
nath is close to the house of the accused, 
there being only a passage or small piece 
of ground between the two. The story for 
the prosecution is that the acoused got 
angry at finding Raghunath opposite his 
door and bringing a lathi from inside his 
house, abused him and struck him twice 
on his legs with his lathi. Raghunath 
warded off the blows with his stick, 
which broke in consequence, and fled 
and entered the house of some other 
person to save himself. The wife of the 
accused, who is said to have been poun¬ 
ding barley at the time, shut herself up 
meanwhile in a room, the doors of which 
sbe closed from inside. The accused 
battered at the doors with a hatchet, 
and on his wife coming out and trying 
to escape he seized her and killed her. 
The fact of th9 killing is admitted by 
the accused. His version is that he 
killed her because he saw her on a cot 
with Raghunath inside the house, com¬ 
mitting adultery. 

The evidence adduced to support the 
story of the prosecution consists of 
Raghunath, Ram Lal and Ibrahim Beg. 
Raghunath is naturally interested in 
minimising any part he might have 
taken in the affair which led to the mur¬ 
der. Ram Lal is a neighbour and pro¬ 
fesses to have seen Raghunath outside 
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the house of the accused when ho was 
attacked, and to have witnessed the 
murder from the roof of his house. But 
as stated by the learned Sessions Judge, 
Ram Lai has had a considerable motive 
for hostility towards the aooused in oon- 
neotion with the property of one of his 
relations, whioh the aocuaed had seized. 
There was also a quarrel and a fight bet¬ 
ween the acoused and Ram .Lai in oon- 
neotioa with it. The learned Sessions 
Judge considered that Ram Lai had lied 
in his endeavour to oonceal that hosti¬ 
lity and in that stats of ciroumstance3 
it is difficult to place any reliance on his 
statement. Ibrahim Beg states that on 
hearing the alarm he went to the house 
of the accused and found it chained from 
inside, that he went to the house of Ram 
Lai, and finding no access to the roof 
there came back to the door of the ac¬ 
cused and found its chain undone, and 
that when he entered, the murder was 
being committed. He does not however 
profess to have seen Ram Lai on his 
roof, and if as stated by Chajju Singh 
and Ibrahim Beg there is no access or 
stairway leading to the roof of Ram Lai, 
the statement of Ram Lai that he was 
present at the time when Raghunath was 
attacked and saw the murder from his 
roof, becomes open to question. The 
prosecution evidence cannot be trusted. 

If Raghunath was seen merely stand¬ 
ing outside the house of the accused, 
which is close to his own door, there 
was little reason for the accused to have 
taken exception at his presence, and still 
less reason for him to have attacked his 
wife or for the wife to have shut her¬ 
self up in one of the rooms of her house. 
The story told by the accused, namely 
that Raghunath was found with his wife 
inside his house on a cot, fk therefore 
more probable, and whether they were 
committing adultery at the time or not, 
the provocation caused by their found 
lying together on a cot in view of the 
previous intrigue, was sufficiently grave 
and sudden to disturb the equanimity 
of the accused. The case is therefore 
one falling within the exception con¬ 
tained in S. 300, I. P. C. I alter the 
conviction accordingly into one under 
8. 304, I. P. 0., and considering the cir¬ 
cumstances, sentence the acoused to 
rigorous imprisonment for two years. 

B.V./r.k. Appeal partly allowed. 
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Lindsay, J. C. 

Bindeshwari Prasad Singh and others 
—Plaintiffs—Appellants. 

v. 

Bisheshwar Singh — Defendant—Res¬ 
pondent. 

Rent Appeal No. 6 of 1915, Decided 
on 31st May 1915, from decree of Dist. 

Judge, Gonda, D/- 20th November 1914. 

(a) Oudh Rent Act (22 of 1886), S. 127- 
Suit for recovery of arrears of rent —Defen¬ 
dant holding land as tenant-Agreement to 
pay rent not proved—Action unde? S. 127 
not permissible. 

Whero in a euifc for recovery of arroars of rent 
the plaintiffs come on the distinct allegation 
that the defendant has been holding as their 
tenant under an agreement to pay rent, the 
Court cannot take action under S. 127 Oudh 
Rent Act in case the agreement is not proved. 

[P 128 C 1] 

(b) Civil P. C. (1908), O. 6, R. 17-Amend¬ 
ment of plaint — Case inconsistent with 
pleadings—Amendment cannot be allowed. 

No amendment of plaint can ba allowed as to 
raise a now case inconsistent with the case 
raised in the pleadings. [P 129 C 2] 

(c) Oudh Rent Act (22 of 1886), S. 127- 
Suit for recovery of arrears of rent —Grain 
rent —Nature of proof—Mend rate cannot be 
allowed. 

Where in a suit for recovery of arrears of rent 
the plaintiffs put up a definite case of a grain 
rent, it is for them to show ho.v much grain was 
raised in the years in suit and how much of 
that grain is due to them and further to show 
what the market-rate of the grain was in eoch 
of the years in suit. They oaunot rely upon the 
statistics of other years and the Court cannot 
strike a mend rate so as to arrive at the amount 
duo to them, [P 128 C 1,2] 

Basdeo Lai —for Appellants. 

Bhansi Dhar Misra —for Respondent. 

Judgment—This was a suit brought 
by two thekadars holding from the taluk- 
dar by Pyagpur against one Bisheshwar 
Singh. The claim was for the recovery 
of a sum of Rs. 325-1-9, which was al¬ 
leged to be due to these plaintiffs in 
respect of rents of certain plots held by 
the defendant for the years 1319-21 
fasli. The allegation in para. 2 of the 
plaint wa3 that thi3 defendant held these 
lands on an arrangement by which he 
paid a share of the produce to the land¬ 
lord by way of rent. In para 3 there 
were statements regarding the money 
which was the equivalent of the grain 
which ought to have come to the plain- 
tifis during the years in suit. The de¬ 
fence set up was that the defendant was 
not liable to pay rent in respect of these 
lands. It was alleged that the land was 
held by way of guzara and was free from 
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fcho payment of rent. The Assistant 
Collector who tried the case found that 
some of the lands in suit were really 
bald, by the defendant rent-free, while 
or her plots aggregating some 14 aerea 
odd were not proved to be held free of 
liability to pay rent. The plaintiffs 
failed to produce any evidence as to 
what amount of produce had been grown 
on the plots in suit during the years in 
suit, but the Assistant Collector made 
out a rare based upon the rates payable 
in respect of the neighbouring lands 
and applying this rate ho decreed the 
plaintiffs’ claim to the extent of Rupees 
187-14-10. The defendant went in ap¬ 
peal .to the District Judge. He has al¬ 
lowed the appeal and dismissed the suit 
entirely. In his judgment he remarks 
that tho Court of first instance acted 
irregularly in treating the suit as one 
under S. 127 Oudh Rent Act. It cer¬ 
tainly was not open to the Assistant 
Collector to take action under this sec¬ 
tion, for it never was the case of the 
(plaintiffs, at any rate in the plaint as 
jor'iginally framed, that tho defendant 
was in occupation without the consent 
of the landlord. 

On the contrary the allegation is 
clear, namely, that ho was holding as a 
tenant of the plaintiff and under a 
liability to pay a grain rent. The learned 
Judge is, in my opinion, quite correct in 
saying that the case should not have 
been dealt with under S. 127. The 
learned Counsel who appears for the 
appellants here has pointed out that an 
application for amendment of the plaint 
was made on 17fch November 1914 by 
which the plaintiffs asked for an ad¬ 
ditional relief, that is to say, they 
wanted it to be put in the plaint that if 
no rate of rent was proved to have been 
agreed upon, an occupation rent should 
be allowed under the provisions of 
S. 127. No such amendment could pro¬ 
perly be allowed in a oase of this kind 
so as to raise a new case inconsistent 
with the case raised in the pleadings. 
It is clear from the judgment of the first 
Court that the plaintiffs failed entirely 
to show that there had been aoy estimate 
of the produce for the years in suit by 
way of kankut or that there had been 
any arrangement for the division of the 
produce. The plaintiffs relied princi¬ 
pally upon the statistics of other years 
n d induced the Court to strike a men 


rate, which was applied so as to arrive 
at the amount said to be owing to the 
plaintiffs. I do not think this was al¬ 
lowable. The plaintiffs having put up a 
definite case of a grain rent it was for 
them to show how much grain had been 
raised in the years in suit and how 
much of that grain was due to them and 
farther to show what the market-rate 
of the grain was in each of the years in 
suit. The plaintiffs hiving failed to 
prove the case set up in the plaint, I do 
not see my way to interfere in second 
appeal aud grant a decree which could 
oniy have been allowed in a suit whioh 
wa3 differently framed. In my opinion 
the decision of the lower Court is correct 
and I dismiss this appsal with costs. 

b.v./r.k. Appeal dismissed. 
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Lindsay, J. C. 

Amir Mirza and another —Plaintiffs— 
Appellants. 

v. 

Haidar Mirza and others —Defendants 
—Respondents. 

Second Appeal No. 438 of 1912, De¬ 
cided on 23rd December 1914, from de¬ 
cree of Dist. Judge, Lucknow, D/- 17fch 
June 1912. 

(a) Will—Construction—Stipends made pay¬ 
able out of wasika allowance and other 
moveable— Immovables distributed among 
relatives — Stipendiaries must look to that 
fund alone. 

Where a will provided that a certain stipend 
was to be paid to a person out of the testatrix’s 
allowance from wasika and notes, etc., aod that 
the whole of her landed property was to be divi¬ 
ded among her relations according to their lawful 
shares: 

Held : that the stipendiaries must, look for pay¬ 
ment only to the fund consisting of the notes 
and the r j st of the testatrix’s movable rrop°rty, 
and Dot to her immovable property : Select Case 
No. 806, Foil. 19 Cal 414, (P C ), Expl. 

[H m 0 1,2] 

(b) Civil P. C. (5 of 1908), S. 11 —Decision 
not deciding a point but approving an obiter 
—Decision is not res judicata. 

Where a Court does not it elf actually deoidea 
point, but simply expresses its concurrence with 
an obiter dictum quoted from a ruling its finding 
on the point is not res judicata. [P 131 C 1,2] 

Farzand Ali —for Appellants. 

Shahinshah Husain, Ali Uddin and 

Gokaran Nath Misra — for Respondents. 

Judgment. — The principal question 

for consideration in this second appeal is 

the interpretation of the will of Nawab 

Malika Jahan Begam, widow of Muham- 

dmad Ali Shah, formerly King of Ondh 


Amir Mirza v. Haidar Mirza 


1915 

'This lady died in the year 1881 and a 
long time prior to her death, that is to 
say, in the year I860, she had exeouted a 
■will by which she made provision for the 
payment of certain annuities or stipends 
to some of her relations, dependants and 
servants. One of the persons in whose 
favour this provision was made was Mt. 
Afzal Bahu, the mother of the principal 
plaintiff in this case, Amir Mirza, who 
was declared to be entitled to receive an 
allowance of Rs. 50 a month. Afzal 
Bahu died long before the presentAfzal 
was brought and Amir Mirza being suit 
of her heirs under the Mahometan law 
came into Court, alleging that he wne 
entitled to Us. 772 odd in respeot of his 
inherited share of this stipend, this sums 
beiDg arrears frr three years ending with 
the month of Maroh 19-11. 

The second plaintiff in the case was 
one Muhammad Ali Kfcan whom the 
first plaintiff had transferred a moiety of 
his interest in'the claim. The suit was 
laid against fif teendefendants most of them 
descendants of Malika Jaban, some of 
them transferees from these descen¬ 
dants, and it was sought to make them 
all liable for the sum claimed in the 
plaint. Before proceeding to discuss 
the particular grounds upon which cer- 
* tain of these defendants, with whose 
cases we are concerned here, were alleged 
to be liable to contribute to the payment 
of the sum claimed, it will be convenient 
to refer to a decision of their Lordships 
of the Privy Council reported in Sahib 
Mirza v. Umda Khanam (1), a case in 
which the particular clause of the will 
now in contest was construed. It is con¬ 
ceded that the decision of their Lord¬ 
ships on the true construction of the 
will does not operate as res judicata in 
the present case: bnt it is obvious that 
such an opinion as to the meaning of the 
clause in dispute must command the 
highest respect and I may add that the 
interpretation of the will accepted by 
their Lordships has been followed by a 
Judge of this Court in Nawab Sahib 
Mirza v. Siyid Muhammad (2), decided 
on 8th July 1896. According to the 
statement of facts in their Lordships 
judgment Maliko Jahan was a lady of 
great wealth. She had landed property, 
a wasika allowance of Rs. 405 a month, 
a pension of Rs, 4,500 a month, which 

(1892) 19 Cal 44*=19 I A 83 (P C). 

2. Select Case No. 806 
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was stopped in 1873, and a life interest 
in the incomoof 12 lakhs of rupees which 
were settled by treaty. At the time of 
her death she left movable property of 
the value of over nine lakhs of rupees, 
including Government promissory notes 
of the value of dose on seven lakhs. 
Cl. 5 of the will, which is the one upon 
which the principal plaintiff here relies 
in support of his claim, ran as follows: 

“Rupees 9S1 of tho Queen’s coin, out of my 
allowance from wasika and notes, ot celoia, shall 
be paid monthly from the Government treasury 
to my relations, dependants and eervauls as de¬ 
tailed below .and tho romaiuch r of my 

allowance from wasika and notes, et cetera, and 
the whole of my landed property, i c., houses 
and proves, et cetera, and jagir villages, shall be 
divided among my grandsons and granddaughters 
o.ccording to their lawful shares and bo paid to 
the agent of each of them.” 

As to this the ruling of tbeir Lord- 
ships was that tho annuities or stipends 
for which this clause of the will made 
provision were payable out of tho testa¬ 
trix’s moveable property which she had 
power to dispose of by will, and th t the 
words of the gift were large enough to 
charge the annuities or stipends in ques¬ 
tion upon the Government notes held 
by the testatrix and also upon the re3t 
of her moveable property. They added 
their opinion that if the words of the 
will were to be taken in a more restricted 
sense, the gift of these annuities or sti¬ 
pends must be regarded as a demonstra¬ 
tive legacy in which view they would be 
payable cut of the testatrix's general 
estate in the event of the failure of the 
particular fund pointed out for payment. 
These latter remarks were obiter dictum 
and I agree with the view taken by Mr. 
Spankie in Nawab Sahib Mirza v. Saiyid 
Muhammad (2) that this decision cannot 
be treated as declaring that the annui¬ 
ties or stipends were a charge on the 
immovable property left by Malika 
Jahan. And, as remarked by Mr. Spankie, 
there was no decision that as the parti¬ 
cular fund out of which these annuities 
were payable had failed, they were a 
charge upon the general estate of the 
testatrix. The case with which Mr. 
Spankie was dealing was similar lo the 
one now before me. The plaintiffs as 
representatives of one Bismillah Begam 
were claiming arrears of stipend to which 
this lady had been entitled under the 
will. The Subordinata Judge on an er¬ 
roneous interpretation of the Privy 
Council decision ju9t referred to had de- 
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dared that; the stipends were payable 
out of the general estate of Malika Jahan 
and Mr. Spankie held that this view was 
wrong. He ruled that the plaintiffs were 
entitled to receive the annuity from the 
Government notes held by Nawab Malika 
Jahan and the rest of her moveable pro¬ 
perty. In this state of things the nature 
of the right created by the will in favour 
of the annuitants or stipendiaries is 
clear. They must look for payment to 
the fund consisting of these notes and 
the rest of Malika Jahan’s moveable pro¬ 
perty. 

To come now to the facts of the present 
case it is necessary to state, in the first 
place, that when Malika Jahan died in the 
1881 her entire estate was divided bet¬ 
ween four persons, Nawab Sahib Mirza, 
Imdad Ali Khan, Mfc. Amir Jahan Begam 
and Sultan Mariam Begam. 

Of these Mt. Amir Jahan Begam is 
still alive and she was impleaded in thi3 
suit asdefendant 1. Sultan Mariam Begam 
is dead and her daughter, Nawab Malika 
Begam, appears in the suit as defenant 
2. Imdad Ali Khan is also dead; his 
daughter, Nawab Razia Begam, was im¬ 
pleaded as defendant 3. Nawab Sahib 
Mirza is dead boo, and the defendants 4 
to 10 are his sons and daughters. The 
Munsif who entertained the suit repeated 
the error which had been committed by 
the Subordinate Judge whose decision 
was reversed by Mr. Spankie, and held 
all these defendants liable to the plain¬ 
tiffs’ claim on two grounds, (l) that 
they represented the entire estate left 
by Malika Jahan and (2) that decree for 
the arrears of the stipend payable to 
Afzal Bahu had in previous suits been 
obtained against the heirs Malika Jahan 
“the defendants 1 to 10 or their pre¬ 
decessors.” Against this decision two 
appeals were preferred in the Court of the 
District Judge. One of these appeals was 
made by the defendant35, 6,7, 8, nnmber 
5, being a son and the other three, viz., 
Nos. 6, 7 and 8, daughters of Nawab 
Sahib Mirza. The other appeal was 
taken by defendant 10, Abid Mirza, 
a minor son of Nawab Sahib Mirza. 
Both of these appeals were disposed of 
by one judgment, the result of which 
was to discharge these appellants from 
liability to the plaintiffs’ claim. The 
leaimed Judge held that as the plaintiff's 
could only resort to the particular fund 
charged with the payment of the stipend 
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and as they had failed to show that these? 
appellants were in possession of any of. 
the items of property which constituted, 
this fund, the claim must fail. He also 
dismissed the contention that as regardB- 
these appellants the question of their 
liability was res judicata. 

In appeal here the case is that the 
lower Court’s decision is wrong and that 
the plaintiffs’ claim should have heen 
decreed against these defendants as well. 
In short, the appellants desire me to 
restore the decree of the Court of first- 
instance. Having stated in an earlier 
portion of the judgment my opinion as 
to the nature of the rights of the an¬ 
nuitants who are entitled to take tha 
benefit of clause 5 of Malika Jahan’s will, 
it necessarily follows that any plaintiff 
suing as an annuitant must disclose a> 
cause of action against all defendents 
whom he seeks to make liable and ha 
could only do so by establishing that 
the defendants whom he seeks to charge 
are in possession of any of the property 
charged with the payment of the annuity, 
that is to say, the Government notes and 
other moveable property which Malika 
Jahan left at the time of her death.. 
Now as regards the five persons whom 
the District Judge has released from, 
liability in respect of the plaintiffs’ claim, 
there is not a single allegation in the. 
plaint that they were in possession of 
any of the items of property which go to. 
make up ths fund out of which the 
annuity is payable. All that we find is. 
a statement of the fact that Nawab 
Sihib Mirza was one of the persons who 
took a share of Malika Jahan’s estate and 
that these particular defendants are heirs, 
and legal representatives of Sahib Mirza. 

Every one of these five defendants in his. 
written statement of defence denied be¬ 
ing in possession of any of the items of. 
moveable property left by Malika Jahan. 
and charged with the payment of the 
stipend, and no evidence was adduced by 
the plaintiffs to rebut this statement of 
defence. It was contended here that* 
the burden of proof lay upon these de¬ 
fendants to show that they were not in. 
possession of any of the property charge¬ 
able with the payment of the annuity 
and S. 106, Evideuce Aot was cited in' 
support of this argument. I fail to see 
how the present whereabouts of the 
items constituting the fund out of which 
the annuity is to be paid, can be said. to* 
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be a matter especially within the know¬ 
ledge of these persons. It is true that 
their father, Nawab Sahib Mirza was one 
of four persons who succeeded to the 
estate of Malika Jahan; it is likewise 
true that in a suit filed in the year 1893 
by Mt. Afzal Bahu against Sahib Mirza, 
andother defendants a decree was passed 
in the lady’s favour. 

But how is it to be argued from these 
facts that these five defendants, who are 
only some of the heirs of Sahib Mirza, are 
to be fixed with any speoial knowledge re¬ 
garding any items of the moveable property 
in question which may have been in Sahib 
Mirza’s possession in his lifetime? They 
say simply that their lather’s death 
they never got any of this particular 
property, aDd it was not for them to 
bring forward evidence to show what had 
happened to the property and in whose 
hands it was at the time of the suit. 
The faot is that the plaintiffs in this 
case were assuming that their right was 
to obtain relief as against the entire 
estate of Malika Jahan and on that 
understanding they thought it sufficient 
to implead all Malika Jahan’s living des¬ 
cendants as if they in some way or other 
represented her estate chargeable as a 
whole with the payment of the stipend. 
That however is not the situation as was 
clearly explained by Mr. Spankie in his 
judgment in Nawab Sahib Mirza v. 
Saiyid Muhammad (2). It was for the 
plaintiffs to show that these five defen¬ 
dants were liable to the claim, and the 
only way in which that liability could be 
established was by proving that they 
were in possession of property charged 
with the payment of the stipend. I come 
now to the other contention, namely, 
that the question of liability of these 
defendants is res judicata. I have al¬ 
ready mentioned that in the year 1893 a 
suit was brought by Afzal Bahu against 
Sahib Mirza and other defendants in 
which a decree was obtained for arrears 
of the stipend due and in which apparently 
it was also decided by way of declara¬ 
tion that the stipend was payable to her 
heirs generation after generation. One 
of the issues raised in that suit (Issue 4) 
was: 

“Can the plaintiff hold the entire estate left 
by the deceased (i. e., Malika Jahan) liable or 
only a portion of it, and which portion ?” 

The Subordinate Judge decided this 
issue by quoting inexteneo the judgment 


of their Lordships of the Privy Council 
above referred to in so far as it deals 
with the construction of the will, and', 
as he expressed it his finding on the issue 
was "to the same effect.” He did not 
definitely find that the stipend was a 
charge upon the general estate of Malika 
Jahan: he merely reproduce 1 the judg¬ 
ment of the Privy Council, including the 
obiter diotum. The result therefore ap¬ 
pears to bo that matters were left in the 
same situation as they were after the 
judgment of their Lordships had been 
delivered, and that what was in fact de¬ 
cided WPS what their Lordships intended 
to decide and did decide, namely, that 
the stipends were a charge upon the 
Government notes and other moveable 
property left by Malika Jahan. I can¬ 
not therefore find in favour of the appel¬ 
lants that the decision of the Subordi¬ 
nate Judge operates as res judicata so as 
to preclude these five defendants from 
maintaining that the general estate of 
Malika Jahan is not charged with the 
payment of its stipend. Of course an 
erroneous decision of law may be res 
judicata. But we have to see what was 
actually decided and all I can find is 
that the Subordinate Judge adopted the 
decision of the Privy Council, the true 
interpretation of which has already been 
arrived at. 

I may add here that in 1896 and 1898 
there were further suits between these 
parties, Sahib Mirza, the father of these 
five defendants, being impleaded. Those 
suits were decreed ex parte. I hold there¬ 
fore that it cannot be end that these 
five defendants are bound by previous 
litigation to which their father was a 
party, so as to prevent them from plead¬ 
ing that liability to pay the stipend is 
founded upon the fact of possession of 
the particular property upon which the 
payment of the stipends is charged. The 
result is that I am of opinion that the 
decision of the lower appellate Court is 
right and that on the correct view of the 
nature of the rights of plaintiff 1, and 
on the materials alleged and proved in 
the course of the suits, the five defen¬ 
dants against whom the lower Court dis¬ 
missed the suit were properly discharged 
from liability. I may mention that a 
preliminary objection to the hearing of 
the appeal was taken, on the ground that 
it could not proceed as the plaintiffs had 
accepted satisfaction of the decree from 
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one of the defendants. I Was doubtful 
at the time and still am as to whether 
this preliminary objection was well 
taken. I have not decided the point, 
considering it best to give a judgment on 
the merits of the appeal. I dismiss the 
appeal with costs. 

E.V./ri. Appeal dismissed. 
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Lindsay, J. 0. 

Tilak Bam and another —Plaintiffs— 
Appellants. 

v. 

Sita Bam —Defendant—Respondent. 
Second Appeal No. 410 of 1913, De¬ 
cided on 19th May 1915, from decree of 
Dist. Judge, Sitapur, D/- 19th August 
1913. 

(a) 'Practice — Appeal -• Finding of fact 
arrived at only in first appeal cannot be 
disturbed in second appeal. 

Where a Court of first instance comes to no 
definite finding on an issue of fact and the first 
appellate Court does come to such a fiuding on 
that issue after an examination of the evidence 
the second appellate Court is concluded by the 
finding of the first appella e Court. [P 132 C 1] 

(b) Wajib-ul-arz— Entries in —Sufficient 
proof-Value of—Entry whether oonciusive 
proof of custom. 

The question whether a particular wajib-ul-arz 
is sufficient proof of a custom recorded in it is a 
question not of law but of fact, as it i3 a ques¬ 
tion regarding a weight or value to be attached 
to it. And it cannot be contended as a matter of 
law that a wajib-ul-arz, if unrebutted, is conclu¬ 
sive proof of custom : Case law referred. 

[P 132 C 1] 

(c) Practice — Evidence — Third party en* 
titled disclaiming interest—Title to property 
—Conveyance of property not effected by 
statements unless evidenced by some act 
within law. 

Where the plaintiffs claimed to recover a 
property from the defendant on the ground 
that they had a better title to it than he had 
and the defendant pleaded that there was a 
third party in existence who was best entitled 
to the property, but the plaintiffs produced that 
party as a witness and he disclaimed all title to 
it : 

Held : that the plaintiffs could not succeed 
simply because of the third party’s statement, 
inasmuch as such statement alone could not, in 
the absence of some act within the law having 
the effect of transferring the property to the 
plaintiffs, operate as a conveyance of the pro¬ 
perty to the plaintiff. [P 133 C 2] 

G. Jackson and Sita Ram —for Appel¬ 
lants. 

Gakaran Bath Misra — for Respon¬ 
dent. 

Judgment. — The appellants here 
were plaintiffs in the Court of first 
instance in a suit brought to recover 
possession of certain immovable property 
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which once belonged to one Puran. The 
plaintiffs claimed that they were the 
nearest reversioners of Puran. Puran 
after his death had been succeeded by 
his widow, Mt. Jasoda, who died on 20th 
October 1911, and it was from this 
latter date that these plaintiffs alleged 
they had become entitled to the pro¬ 
perty. The defendant in possession is 
one Sita Ram who, on the pedigree filed, 
appears to be more remotely related to 
the deceased Puran than are the plain¬ 
tiffs. According to the pedigree which 
was put in Puran left two daughters, 
Mt. Kaunsilla and Mt. Sitabo, and both 
of these daughters have sons, the son of 
Mt. Shitabo heing one Ram Narain who 
appeared in the case as plaintiffs’ wit. 
ness 5. Kaunsilla’s son, it appears, is 
illegitimate, but Ram Narain, the son of 
Shitabo, is admittedly of legitimate des¬ 
cent. Clearly therefore if the ordinary 
Hindu law applies, the plaintiffs were 
not entitled to get possession of Puran’a 
estate in the presence of Ram Narain 
who is Puran’s daughter’s son. In the 
plaint no definite custom was set up 
by the plaintiffs. They merely alleged 
in a vague way that by law and custom 
they were entitled to possesion of this 
property. 

Various pleas were raised by the de¬ 
fendant, the principal one of which wa3 
that the plaintiffs had no title to suc¬ 
ceed to this property in the presence 
of the daughter’s son, Ram Narain. An 
issue was struck in the first Court as to 
whether under the family custom 
daughters and their sons were excluded 
from inheritance by cousins and colla¬ 
terals. The learned Subordinate Judge 
who tried the suit came to no definite 
finding upon this issue of custom. On 
the other grounds he decided in favour 
of the plaintiffs and decreed their claim. 
When the case, came in appeal before 
the learned District Judge, he had to 
decide the issue a3 to the custom which 
was pleaded and after an examination of 
the evidence, he has come to the conclu¬ 
sion that no custom is proved by which 
in this family daughter’s sons are exclu¬ 
ded from inheritance. The learned 
Judge has referred to all the evidence 
in the case. 

The oral evidence he has referred to 
as scanty and being of practically no 
value, and as for the wajib-ul-arz which 
was produced and whioh provides only 
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that daughters do not in any circum¬ 
stances obtain a share, he held that not 
to be sufficient proof of the custom upon 
which the plaintiffs relied. The question 
of oustom is raised here io second appeal 
but it appears to me that I am conclu¬ 
ded by the finding of tlja learned Dis¬ 
trict Judge. The law on this point has 
been clearly laid down in the case 
reported as Pragi v. Baiju (l), decided 
by Mr. Spankie In his judgment in that 
case he stated that the question whether 
a particular wajib-nl-arz is sufficient 
proof of a cuetom recorded in it is a 
question not of law but of faot, as it is a 
question regarding the weight or value 
to be attached to it. I followed this 
ruling of Mr. Spankie and adopted the 
same view of the law in a case reported 
as Lalman v. Nand Lai (2). The learn¬ 
ed counsel for the appellants referred to 
a case reported as Mt. Mohumad-un- 
nissa v. Mt. Nasibun (3), in which Mr. 
Blennerhassett has ruled that a wajib- 
ul-arz is sufficient proof of custom and 
if not rebutted is conclusive. This was 
Mr. Blennerhassett’s interpretation of 
the judgment of their Lordships of the 
Privy Council in the case of Lekraj 
Kuar v. Mahpal Singh (4), which is 
reported in Rafique and Jackson’s Oudh 
Privy Council Decisions, Edn. 2, at 
p. 359. 

The construction placed upon their 
Lordships’ ruling by Mr. Blennerhassett 
was discussed by Mr. Spankie in Pragi 
v. Baiju (l) and, he differed from Mr. 
Blennerhassett’s view and held that the 
Privy Council had laid down no such 
rule. I agree with Mr. Spankie’s view 
of the matter and it cannot be'contended 
now that as a matter of law a wajib-ul- 
arz, if unrebutted is conclusive proof of 
a custom. I adhere to the view which I 
took in Lalman v. Nand Lai (2) and 
hold that the sufficiency of evidence 
being a question of fact the decision of 
the lower appellate Court that the evi¬ 
dence in this case is insufficient is 
Ibinding upon me. The only other point 
which was argued was in connexion with 
the jus tertii which was set up by the 
defendant in this case. As I have already 
mentioned, one of the pleas taken in 

1. (1901) 4 0 C 71. 

2. A I R 1914 Oudh 123 = 20 I 0 894 = 17 
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defence was that Ram Narain, the 
daughter’s son of Puran, had a better 
right to the property than the plaintiffs. 
Ram Narain appeared as a witness for 
the plaintiffs and in his evidence he 
stated that ho did not consider himself 
entitled to succeed to Puran’s property 
and that he did not claim it. He is a 
young man of 23 years of age and he 
gave as his reason for not wanting this 
property the existence of a custom by 
which he says that daughter’s sons are 
exoluded by collaterals. It appears 
however that after the death of Mt. 
Jasoda, Ram Narain tried in the muta¬ 
tion proceedings to have his nam9 re¬ 
corded in respect of this property but 
was unsuccessful in his application, and 
it is a little late in the day now for it 
to be argued that Ram Narain’s attitude 
towards this property is that of one 
who disclaims entry upon his inherit¬ 
ance. 

It has been argued that because Ram 
Narain in his evidence has given up all 
claim to the property and that as his 
right was the only right which was set 
up by the defendant as an obstacle to 
the plaintiff’s right to get the property 
in this case, the decision of the Court 
below ought to have been in favour of 
the plaintiffs. The learned Judge refused 
to accept this argument. He said that 
the more fact that Ram Narain had 
stated in his evidence that he made no 
claim to the property would not neces¬ 
sarily vest the title to the property in 
the plaintiffs. This view of the learned! 
Judge is undoubtedly correot. If the 
custom of exclusion of daughter’s sons 
has not been established the position is 
that the estate has vested in Ram 
Narain after the death of the widow Mt. 
Jasoda, and is that if so Ram Narain’s) 
interest could only pass to the plaintiffs 
by some act within the law which 
would have the effect of transferring the 
estate to the plaintiffs. A mere decla¬ 
ration on the part of Ram Narain that 
he does not want the property cannot, 
as the lower Court observes, operate as 
a conveyance of the property to the 
plaintiffs in this case. These are the 
only points which have been raised in 
second appeal. I decide them both 
against the appellants. The appeal fails 
and is dismissed with costs. 

B.v./r.K. Appeal disimssed. 
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Stuart, A. J. C. 

Itraj Kuai Auction-purchaser—Ap¬ 
pellant. 

v. 

Baja Ham and others —Judgment- 
debtors Respon lanfcs. 

Execution of Decree Appeal No. 24 of 
1914, Decided on 4fch August 1914, 
against the order of Dist. J., Gonla, D/- 
29th April 1914. 

(a) Civil P C. (1908), S. 47—Position of 
auction purchaser-He is not representative 
ot either party. 

An auction-purchaser is a representative 
neither of the decree-holder nor of the iiidg- 
J?bto r : Case Law Referred. [P 135 C 1] 

(b) Civ,I P. C . (1908), S. 47—Judgment- 

debtor cannot recover possession from auc¬ 
tion purchaser by application of property 
wrongly sold. 7 

an S annr D ? 7 ’ C i viI P '- do93 not contemplate 
an application by a judgment-deb'or asking as 

against the auction-purchaser possession of the 

property erroneously sold to him bv the execut¬ 
ing Court. • r p iq «, n 91 

t re C l CiV i' P .- C - (,908) ' S ' ^IpoJar ,2 

treat application as suit is descretionary—It 
cannot be claimed as of right. 

It is entirely discretionary lor the Court to 
treat a proceeding under S. 47, Civil P. C„ as a 
suit An applicant is not entitled to the benefit 
38 °f "« ht - „ [P 136 C 2] 

Aditya Prasad—tor Appellant. 
Bisheshwar Nath and Govt Pleader— 
lor Respondents. 

Judgment.— Tbs 'ourtof Wards as 

Manager of the estate of a lunatic named 
Chandrapal Singh obtained a decree for 
fche sale of certain plots of land which 
had been mortgaged by Chhedi Ram to 
fche ward. On 23rd February 1911 an 
application wa3 made for the sale of fche 
land hypothecated and an area of 40*6 
acres was sold to Rani Itraj Kuar. On 
16th March 1912 the judgment-debtor 
made an application under Ss. 47 and 151, 

Civil P. 0., asking that the sale should 
be set aside, and that possession should 
be restored to him on the ground that 

the area sold wa3 not the area for the 
aale of which u decree had been obtained. 
The learned Subordinate Judge rejected 
this application. In appeal the learned 
District Judge found that the applica¬ 
tion lay under S. < 47 of the Code, but 

held that it was time barred. On appeal 
to the Court of the Judicial Commis¬ 
sioner it was decided that the applica¬ 
tion was not time-barred, and the hear¬ 
ing of the appeal was remanded to the 
learned District Judge for a decision on 
fche merits. Mr. Lindsay, Judicial Corn- 
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missioner, in his order remitting the ap. 
psal for re-hearing clearly laid down 
that he did not decide whether the ap¬ 
plication was or was not barred under 
the provisions of S. 47. He said: 

In the preseat ca-e, the argument ha 9 all 

along been, that the application which was made 

iu this instance was one under S, 47, Civil P. C. 

that is to say, it was an application relating to 

the execution, discharge or satisfaction of the 

decree Indeed, the learned Judge of the Court 

below has conceded this position, and has held 

that the mere fact, that the auction-purchaser 

was made a party to the application, does not 

remove it from the category of an application 

which can be made under S. 47 In this he has 

followed the ruling of the Privy Council which 

’A ce P orted a3 Prosunno Kumar Sanyal v. Kali 
Das Sayiyal (l).” 

“It appears, therefore, that the application 
was one which the judgment-debtor was entitled 
to make under the Code of Civil Procedure, and 
as, I have already said, looking to the allega¬ 
tions made in the application and sale and the 
antecedent circumstances, the argument of the 
learned Couusel f >r the appellant, that the ap¬ 
plication is strictly one to which Art. 165 ap¬ 
plies. is irresistible.” 

He continued, 

“I do not desire to say anything abiut the 
merits o'the case. It is sufficient for the pur¬ 
pose of disposing of this appeal, to hold that the 
decision of the lower Appellate Court on the 
question of limitation is erroneous.” 

Thus Mr. Lindsay decided that if fche 
application were, as fche District Judge 
had found ifc fco be, an application admis¬ 
sible under S. 47, Civil P. C. f ifc was nob 
fcime-barred. 

But he nowhere decided that fche appli¬ 
cation was admissible under fche provi¬ 
sions of S. 47. He left open fche question 
whether fche application was or was not; 
admissible under fche provisions of that 
section. The learned District; Judge ba9 
relied on fche authority of fche well- 
known ca39 decided by fcheir Lord 3 hips 
of fche Privy Concil in Prosunno Kumar 
Sanyal v. Kali Das Sanyal (1), finding 
fchab fcheir Lordships decided therein 
that an auction-purchaser was a represen¬ 
tative of a party fco fche suit. In that case 
fche dispute was between certain judg¬ 
ment-debtors and the decree-holderg fche 
allegation being that fche decree-holder 
entered infco an agreement with those 
judgment debtors not fco bring fcheir 
property fco sale and in breach of that 
agreement, after having received fcheir 
quota of the debt decreed, had 
fraudulently brought fcheir share of 
fche property fco sale. The dispute in 
t hat case was between certain judg- 

1. (1892) 19 Cal 683=19 I A 166 (P0) ' 
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imenb-debtors and the deoree-holder, and 
: all that their Lordships deoided was that 
•such being the oase, although no doubt 
5 the anotion-purohaeer was affeoted by the 
decision of the point,the point should have 
been determined as between the aggrieved 
.'judgment-debtors and the decree-holder 
under the provisions of S. 244 which 
-corresponds to the presents. 47, without 
bringing the auction-purchaser before the 
‘Court, and they laid down that the faob 
that the purchaser who was no party to 
'the suit was interested in the result bad 
never been held a bar to the application 
•of the section and should not be held to 
be abar. They further stated that they 
were glad to find that the Courts in India 
*had not placed a narrow construction on 
the language of the section. They did not, 
however, lay down that an auction-pur- 
•chaser who had not been a party to the 
original suit was representative of either 
•of the original parties. Had they laid 
down this proposition a considerable 
•difficulty would arise in cases such as 
dihe present, for the majority of the High 
'Courts in India have found that if an 
-auction-purchaser can be considered to 
be the representative of either party to 
the suit, he must be oonsidared to be the 
•representative of the judgment-debtor. 

The property that he has purchased is 
’ the property of the judgment-debtor not 
the property of the decree-holder. So if 
he represents either party he represents 
the judgment.debtor. A contrary view 
has been taken in two ruling3 of the 
Madras High Court. Sandhu Taraganar 
Iv. Hussain Sahib (2) and Manikka Oda- 
'I yan v. Rajagopala Pillai (3), but that 
view haB been dissented from by other 
High Courts, notably in a more recent 
decision of the Allahabad High Court in 
Anandi Kunwari v. Ajudhia Nath (4). 
I consider that, if an auction-purchaser 
is held to be the representative of either 
party, he must be considered to be the 
representative of the judgment-debtor, 
and upon that view a curious anomaly 
arises in a case such as the present 
which is between a judgment debtor who 
asserts himself to be aggrieved and the 
auction-purchaser, who upon this view 
of the case, is bis own legal representa¬ 
tive. I am of opinion that their Lord- 
ships of the Privy Council did not lay 
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down the view accepted by the learned 
District Judge. I oould not arrive at 
any other decision unless I was willing 
todissent from adeoision of a Full-Bench 
of this Court, which has never been dis¬ 
sented from since it was delivered, in 
Lalji v. Mnnnu Lai (5), which refers to 
a decision of the Bombay High Court in 
Maganlal Mulji v. Doshi Mulji Bhai- 
chand (6). In the latter decision Jenkins, 
C. J., discussed the meaning of the 
ruling of their Lordships of the Privy 
Council, and found that their Lordships 
did not hold that an auction-purchaser 
was a party or representative under the 
provisions of the section, and that they 
merely held that his interest in the 
result did not prevent the question be¬ 
ing treated as one between the parties. 
So far from wishing to dissent from the 
doctrine laid down by the Judicial Com¬ 
missioner’s Court, I am in complete 
agreement with it. The case, therefore, 
stands as follows.—The aggrieved judg¬ 
ment-debtor asserts that the sale to the 
auction-purchaser was a sale not per¬ 
mitted by the terms of the decree in¬ 
asmuch as only a very small portion of 
the property sold was covered by the 
decree and the remainder was sold with¬ 
out right or title, and he asks as against 
the auction-purchaser that such portions 
of the property transferred as were net 
covered by the terms of the decree 
should be restored to his possession. I 
am unable to find that such an applies 
tion can possibly fall under the provi 
sions of S. 47. The judgment-debtor de 
sire 9 that a third party, who was cot a 
party to the suit and has obtained, 
owing to an error of the Court executing 
the decree, certain property to which he 
is not entitled, should be dispossessed 
and that the property inquestion should 
be restored to him. 

Obviously this is not a case falling 
under the provisions of S. 47. and in the 
circumstances the judgment-debtor s ap¬ 
plication, so far as it can be considered 
an application in execution, must be 
dismissed. I have been asked by the 
learned Counsel for the respondent 
judgment-debtor to apply the provisions 
of S. 47 (2) to the case and to treat, the 
proceeding as a suit. I see no reason to 
do this. Upon the merits the judgment- 
debtor deserves no consideration. It 

5. (1905) 8 O C 370. 
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’•vonM appear that be took advantage of 
tiie mortgagee in order to enter into the 
mortgage-deed certain numbers which he 
did not possess leading the mortgagee to 
believe that he was mortgaging numbers 
which he did possess, and in the circum- 
8 fcaoce 3 I do not propose to give him 
anything to which he is not strictly en¬ 
titled. to the benefit of the section as of 
righ:^ It is entirely discretionary for 
the C Durt to give him that benefit, and I 
see no re?, 80 D to do so as I do not find 
that^he has done anything to deserve it. 

I decree the appeal and direct that 
the application be dismissed. The judg¬ 
ment-debtor will pay his own costs and 
those of the auction-purchaser and the 
decree-holder in all Courts. 

B.v.r.k. Appeal allowed . 

A. 1 R 1915 Oudh 136 

Stuart and Kanhaiya Lal, A. J. Cs. 

llaja and others — Plaintiffs—Appel¬ 
lants. 

v. 

Saat Rain Das and another — Defen¬ 
dants—Respondents. 

Second Appeal No. 344 of 1912, Deci¬ 
ded on 9th February 1915, from decree 
of Addl. Di9t. Judge, Lucknow, D/- 13th 
May 1912. 

fa) Practice-Burden of proof-Minority. 

I he burden of proving minority lies on the 
person all-f-ing it. [P 137 q 2 ] 

(b) Oudh Estates Act (1 of 1869), S. 6— 
Mortgage Redemption. 

A mortgage-deed executed in 1835 provided 
t.;at redemption would take place in the 25th 
year when the land was clear of* both the crops or 
in any subsequent year afterwards whenever the 
mortgage-money was paid to the mortgagee. On 
a suit for redemption brought by tbe heirs of the 
origiual mortgagor it was contended that the 
eui. did not lie as the mortgage was irredeemable 
under the provisions of S. 6 , Oudh Estates Act: 

Held : that the suit not was barred inasmuch as 
tbero was a distinct t9rm fixed for redemption of 
tho mortgage and as that term had not expired 
before the 13th day of February 1856, the date of 
annexation of Oudh: 3 I A 85 (P C) Ref.; 80 C 
233, E cpl. [P i 3 g 0 2, P 139 C 1] 

(c; Minor— Compromise—Minor deriving 
benefit is bound by compromise entered into 
by father. 


Judgment. —On 2 nd October 1835, 
corresponding to the beginning of the 
Fasli year 1243, a certain Mithu Lal 
mortgaged Bhawanipur and DhinjiKhera, 
together with nankar rights worth 
R' s ‘ 970 a year, to Mahant Gur Narain 
Das of Lucknow for Rs. 701. There is 
no evidence to show how the mortgagor 
came to part with his rights over the 
villages and with nankar rights for such 
a small sum of mony. On 24th ApriL 
1865 Sheo Din and Mendi Lal applied in 
the Court of the Settlement Officer for 
redemption of the mortgaged property 
against Charan Das, guardian of Har 
Charan Das and the manager of the es¬ 
tate. Her Charan Das, who was then a 
minor, was the successor-in-interest of 
Mahant Gur Narain Das. Mahant Gur 
Narain Das had been recognized as a 
Talukdar and his name was entered after 
his death in general No. 20, List 1, and in 
No. 4, List 2, of the Lists prepared in ac¬ 
cordance with S. 8 , Act 1 of 1869. Th 3 suit 
for redemption of the property in question 
could cot have succeeded at the time 
that it was instituted, as at that period 
the legislature had failed to provide for 
the redemption of mortgages in cases in 
which a Talukdar was mortgagee in pos¬ 
session holding under a usufructuary 
mortgage at the time of annexation. 
Under the Summary Settlement and the 
terms of the Sanad Talukdars had been 
considered proprietors of lands so held in 
their possession; but subsequently by 
legislation, which was contained in Act 
13 of 1866, Act 1 of 1869 and Act 32 of 
1871, a power of redemption was given 
in certain cases. Tho lower Courts ap¬ 
pear to have held that the Court of the 
Settlement Officer had no jurisdiction to 
entertain the suit which was brought by 
Sheo Din and Mendi Lal, because as the 
law stood such suit could not have been 
successful. We are of opinion that the 
Court had jurisdiction to entertain the 
suit, although as the law then stood the 
suit would have failed had there been a 


A person is bound by the terms of a compro¬ 
mise catered into by his father during his 
minority and which he had no power to enter 
into if he himself has derived benefit from it, 
and if he has taken no steps to have it set aside 
for a long time after attaining majority: 16 Cal 

161 IP 0) Ref . [P 139 G 2] 

Goharan Nath Misra and Aditya 
Prasad —for Appellants. 

Basdeo Lal , Bisheshzuar Nath and 
Gopal Sahai —for Respondents. 


decision on the merits. It doss not follow 
that a Court has no jurisdiction to do- 
cids a suit because the cause of action is 
bad. To give a simple illustration, a 
Court has jurisdiction to decide a suit 
when the cause of action is time-barred. 
The suit in question was not determined 
on the merits. A compromise was en¬ 
tered into between the parties on 8 th 
May 1S65, under which the Talukdar 
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agreed to transfer Sheo Dinand Mend 
Lai possession over 51 bigbas of sir land 
rent and revenue free and to pay them 
Rs. 460 nankar a year on the condition 
that, so long as they retained possession 
of the 51 bighas of land and reoeived the 
Rs. 450 a year, they would have no right 
to redeem the mortgaged property. 
Mithu Lai was dead when this suit was 
brought. He had four sons, by name 
Sheo Din, Mendi Lai, Debi and Chandi, 
and a brother, by name Chet Ram. Nithu 
Lai was the sole mortgagor as has been 
already stated and the plaintiffs in the 
case were Sheo Din and Mendi Lai only. 
Sheo Din died without issue. Mendi 
Lai had a son, Puttu Lai, who had a 
son Raja, who had been born before 
1865, and a son, Gauri Shanker, who was 
born after 1865. Debi had a son called 
Bhagwan Din, who married a woman 
called Bhagwana and died without issue. 
Chandi died without issue. Chet Rafa 
had three sons, Ram D?yal, Kusehar Din 
and Kisban Dayal. The two latter lines 
are now extinct. Ram Dayal has left a 
a daughter called Padmani or Tulshia. 
The suit for redemption was brought on 
22nd November 1909 by Raja, Gauri Shan¬ 
ker and Padmani. Bhagwana was joined 
as a defendant. This suit was dismissed 
by the Subordinate Judge of Unaoaod the 
appeal brought was dismissed by the 
Additional District Judge of Lucknow, 
on the grounds that the mortgage was 
irredeemable and that, eveD, if it bad 
been redeemable, redemption by the 
plaintiffs was barred under the terms of 
the compromise dated 8bh May 1865. 
As the value of the property iuvolved is 
stated to be more than Rs. 10,000, the 
second appeal in this case ha9 been re¬ 
ferred to this Bench. 

The judgments of the Courts below are 
full and ample and such questions of 
fact as were before them for decision 
have been decided fully and completely 
upon the evidence on the record so as to 
become conclusive. As a Court of second 
appeal we cannot interfere with those 
findings. Certain of those findings may 
be stated at once. They are to the effect 
that Raja was born before 1865 and 
that he was from four to nine years old 
at the time. He thus attained majority 
at some period within the years 1374 
and 1879. Gauri Shanker was not born 
till after 1865. Bhagwan Din verified 
the compromise. The Courts have found 
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that he was a major at the time that it 
was executed. They have found this fact 
on the ground that he verified the com¬ 
promise and that it was for the plain¬ 
tiffs to prove that he was a minor and 
that they had failed to do so. We ac¬ 
cept this conclusion as legally valid. 
They have further found that at the 
time that the mortgage was executed 
Mithu Lai and Chet Ram were separate. 
This finding is based on the following 
grounds. It was admitted that Mithu 
Lai and Chet Ram had separated in 1837 
The plaintiffs sought to establish that 
the separation took place actually in 
1837 and had not taken place in 1835. 
Mithu Lai was the sole mortgagor and 
the deed of mortgage does not recite 
that he mortgaged it as head of a joint 
family. The Courts found, and in our 
opinion found rightly, that on the evi¬ 
dence of the mortgage-deed, as it stood, 
there could be no presumption that 
Mithu Lai and Chet Ram were joint, 
that it was, therefore, for the plaintiffs 
to prove that the separation between 
Mithu Lai and Chet Ram had taken 
place after the deed of mortgage had 
been executed and that they had failed 
to do so. We, therefore, accept the find¬ 
ing that Mithu Lai had separated from 
Chet Ram before the execution of the 
deed of mortgage. They further found 
that Bhagwan Din had accepted benefits 
of the compromise personally and that 
he had himself verified it. In these cir¬ 
cumstances the claims of Gauri Shanker, 
Bhagwana and Padmani to redeem must 
fail in any case. Gauri Shanker has no 
right to redeem as he was born after the 
execution of the compromise.. Bhag¬ 
wana has no right to redeem as her hus¬ 
band accepted the compromise and veri¬ 
fied it, being a major at the time, and 
derived benefits under its terms. Pad¬ 
mani or Tulshia has no right to redeem 
as her ancestor, Chet Ram, was no party 
to and had no concern with the mort¬ 
gage. This leaves the case of Raja alone 
to be considered. 

We have now to decide whether the 
mortgage would ordinarily be redeemable. 
The law governing the point will be 
found in S. 3 and 6 of Act 1 of 1869. We 
understand the provisions of the law 
upon this subject to be that in the case 
of a deed of usufructuary mortgage execu¬ 
ted within 12 years of the date of an¬ 
nexation, which was 13th February 
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a right of" sidered that in that ca3e the instrument 

of mortgage had not fixed a term within 


1856, the legislature allowed 
redemption, but that in the case of a 
usufructuary mortgage executed more 
than 12 years before the date of annexa¬ 
tion, the legislature refused a right of 
redemption, except in a case in which 
the mortgagor bad been unable under the 
terms of the deed to redeem before 13th 
February 1856. The reasons for permit¬ 
ting redemption in certain cases and 
refusing it in others appear to have been 
that the Crown did not wish to enter 
ordinarily into the merits cf old mort¬ 
gages. It was ready to consider on the 
merits all mortgages which had come 
into existence within 12 years of the 
date of annexation but did nob ordinarily 
wish to go into cases of mortgages exe¬ 
cuted beyond that period. As however, 
it would have been palpably unfair to 
refuse the right of redemption to a mort¬ 
gagor who could not under the terms of 
the deed, have obtained redemption be¬ 
fore the date of annexation, the Crown 
made an exception in the favour of such 
mortgagors by laying down that, if a 
mortgagor had not been entitled to a 
right of redemption under the terms of 
the deed before 13th February 1856, he 
should be permitted to redeem whatever 
was the date of his mortgage. We under¬ 
stand their Lordships of the Privy 
Council to have interpreted the provi¬ 
sions of the law upon these principles 
in the case of Rajah Rishen Dutt Ram 
Pandey v. Narendar Bahadoor Singh (l) 
The point was not raised distinctly 
for their determination. There it was 
alleged on one side that redemption had 
been possible in 1850 in which case the 
suit for redemption must fail, and on 
the other side that redemption was 
not possible till 1860 in which ca?e 
the suit for redemption would succeed. 
Their Lordships decided on the evidence 
that redemption was possible in 1850 
but the general terms of their judgment 
ment would denote that the principles 
governing redemption are as we have 
stated them bo be. It has been argued 
that the decision in Thakur Kalka 
Singh v. Thakur Dehi Singh (2) lays 
down that such a mortgage as this is 
irredeemable. In that case the question 
arose as to whether a mortgage could be 
redeemed in which the mortgagor agreed 
to redeem in 1852: Ryves, A, J. C., con. 

1. (1875-76) 3TT8^F(I 

2. (1905) 8 O C 233. 


which the property might be redeemed. 
In so far he interpreted the particular 
deed of mortgage, bub he added the 
remark at p. 238 : “ Act 13 of 1866” (the 
section cf Act 13 of 1866 corresponds 
closely enough to S. 6 of Act 1 of 1869 
for a dictum as to its interpretation to 
apply to the interpretation of S. 6, Act 1 
of 1869) 

‘‘applies, I think, only to such mortgages as 
were common before the annexation of Oudh in 
which a date was agreed upon between the 
parties as the last possible date on which redemp¬ 
tion could take place.” 

It has been argued from this that, 
inasmuch as no la9t possible date beyond 
which redemption can take place has 
been fixed in the present mortgage, the 
provisions of S. 6, Act 1 of 1869, have nc 
application and the mortgage remains 
irredeemable. The point referred to by 
Mr. Ryves did not arise in the case 
which be decided and the pronouncement 
is not of a nature which can bind us in 
deciding the point. Much of the argu¬ 
ment that we have heard upon this point 
is based upon an assumption that a term 
cannot bo fixed within which the pro¬ 
perty might be redeemed unless a specific 
date is fixed for redemption. We are of 
opinion that the introduction of this 
addition to the words of the section is 
unwarranted and would lead to a wrong 
interpretation of provisions. A term can 
be fixed for redemption without a specific 
dato being fixed for-redemption, A term 
may be fixed either by fixing a definite 
date or by placing the conclusion on the 
occurrence of an event. If a man agrees 
to give possession on a certain date, he 
fixes the term within which he will give 
possession. But if he agrees to give 
possession on the date of another person s 
death he also fixes the term, though in 
that case the period within which the 
term will expire will not be ascertained 
until the event of the death of that 
person has occurred. Here it 'would 
appear that a term was fixed within 
which the property might be redeemed. 
The time of redemption was to be the 
time when both the crops were cleared 
in 1860 or any year afterwards when 
Rs. 701 were paid to the mortgagee. 
Here there was a distinct term whioh 
concluded on the payment of the money 
in such particular month and that term 
had not expired before the 13th of 
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February 1856. Therefore we are of 
opinion that under the provisions of S, 6. 
Aot 1 of 1869, a suit lay for the redemp¬ 
tion of the mortgage. 

It remains to be seen, however, whether 
Raja, who, as we have already shown, is 
the only person whose claims to redeem 
are not excluded on the findings of fact, 
has title to redeem the property It is 
true that as a son born in a Hindu 
family governed by the Mitakshara Law 
he obtained a vested interest in the 
ancestral property from the date of his 
birth, and that, as the property of which 
redemption is sought is proved to be 
ancestral property, he would in ordinary 
circumstances have a right to redeem in 
spite of the fact that his grandfather had 
lost his right. Whs he, however, bound 
by the terms of the compromise? We can 
leave on one side the question whether 
the compromise was ineffective against 
Raja because no decree was passed em¬ 
bodying it. Even had a deceee been 
passed embodying it, the decree would 
have been against Mendi Lai and would 
not have bound Raja. We have it, how¬ 
ever, that Raja attained majority within 
the years 1874 to 1879 and this suit for 
redemption was not brought till 1909, 
that is to say, 30 years after the last 
possible date when Raja could have 
attained majority. During the whole of 
these 30 years the Talukdar has been 
allowing the parties to the compromise 
the use of 51 bighas of land rent-free aad 
revenue-free and Rs. 450 a year. It ha3 
been argued that there is evidence on the 
record to show that on the 14th Novem¬ 
ber 1882 Puttu Lai, the further of Raja, 
transferred all his interests in Rs. 450 a 
year to the Talukdar for Rs. 2,000 
and that in the same year he mort¬ 
gaged and sold his interests in the 
sir land, but the facts that Puttu 
Lai capitalised his right to receive an 
annuity and that he transferred his 
rights in the sir land to a third party, 
do not alter the fact that the talukdar, 
has kept his patt of the bargain and that 
the father of Raja and Raja himself for 
a period of at least three years (for he 
was admittedly joint with his father) 
derived benefit from the terms of the 
compromise. In a case decided by their 
Lordships of the Privy Council, in Maho¬ 
med Abdur Kadir v. Amtal Karim Banu 
(3). two ladies were held to be bound by 
a, (1889) 16 Oal 161=15 I A 220 (PC), 


the terms of a sulenama, which had been 
executed by their mother when they 
were minors, out of which they had re¬ 
ceived no benefit, their mother being 
found to have no power to bind them 
under the terms of the sulenama, be¬ 
cause they had no taken steps to set it 
aside after the lapse of 20 years from the 
time of their attaining full age. Their 

Lordships observed at p. 168 : 

'* Assuming that Khadija had no power to 
transfer the plaintiffs’ share or that they might 
have had the sulenama set aside tbeir making 
no objection to it for so mauy years after they 
attained majority is sufficient evidence that they 
ratified and adopted it.” 

In that case the ladies had received 
no benefit of any kind. The claim of 
Raja is much weaker than theirs, for not 
only has his father with whom he was 
joint received benefit, but he has re¬ 
ceived benefit himself aud he has made 
no attempt to set up a title conflicting 
with the terms of the compromise for 
30 years at least from the period when 
he attained majority. Thus we have no 
hesitation in finding that he adopted and 
ratified the arrangement and that he is 
estopped equitably from now asserting a 
right to redeem. 

There is a further point to be consi¬ 
dered. The appellants have asserted 
that redemption is possible because the 
talukdar has broken the terms of the 
compromise. If this plea were accepted 
Raja Gauri Shanker, Padmani and Bhag- 
wana would all have a right to redeem. 
The assertion that there has been a 
breach of the terms of the compromise is 
based upon the evidence afforded by the 
proceedings in two instances. In Suit 
No. 172 of 1906 in the Court of the 
Munsif of Purwa in the Unao District 
Sheo Prasad sued Har Charan Das for a 
portion of the nankar payable under the 
terms of the compromise. It appears 
that Sheo Prasad was a transferee of the 
rights of the beneficiary. The suit was 
brought because he had not received his 
quota. Har Charan Das applied for 
time to prepare his defence and having 
obtained time compromised the claim, 
and the suit was dismissed. There is no 
breach of the terms of the compromise 
on these facts. Har Charan Das is not 
shown to have been in a position to know 
that Sheo Prasad had any titse to claim 
as a transferee. It appears that when 
be ascertained that he had such title, he 
settled his claim. The remaining evi- 
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dance consists of a notice of ejectment 
on Fakir Muhammad issued by Har 
Charan Da9 calling on him to vacate a 
portion of the sir land. It appears that 
Fakir Muhammad was a vendee and 
mortgagee of Puttu Lai. Here again 
there is nothing to show that Har 
Charan Das had any knowledge of the 
fact that Fakir Muhammad had any title 
derived from the title of Puttu Lai. 
There is nothing to show that effect was 
ever given to this notice. It may well 
have been issued in ignorance of the 
facts with regard to the title of Fakir 
Muhammad and the circumstance that 
it was issued cannot goto prove a breach 
of the terms of the compromise. There 
is no other admissible evidence upon the 
point and we are satisfied upon the evi¬ 
dence that there has been on breach on 
the part of the talukdar of the terms of 
the compromise. 

The tenth and eleventh grounds of ap¬ 
peal were withdrawn in argument. 

This concludes the decision on all the 
arguments advanced to us in support of 
the appeal. .We find that no right to re¬ 
deem can ho ascertained on the part of 
any of the plaintiffs or of Mt. Bhag- 
wana. We theretore dismiss this appeal. 
The appellants will pay their own costs 
and those of the respondents. 

B.v./k.K. Appeal dismissed. 
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Stuart. A. J. C. 

Ali Muhammad —Auction-purchaser— 
Appellant. 

v. 

Alia Ehanum and another —Judgment- 
debtor Deciee-holder and Respondents. 

Execution decree No. 4 of 1915, Deci¬ 
ded on 24th February 1915, against order 
of Diet. Judge, Lucknow, D/- 8bh Janu¬ 
ary 1914. 

(a) Civil P. C. (5 of 1908), O. 21, R. 84- 

Deposit of 25 p. c. must be immediate; time 
cannot be extended—Failure to deposit any¬ 
thing short of it vitiates sale. 

An officer conducting a Court-sale has no autho¬ 
rity to extend the time in which the purchaser 
can under O. 21, R. 84, Civil P. C. t deposit 25 
per cent, of the purchase-money, which has to be 
deposited immediately. [p Hi C 2] 

A failura to deposit anything out of 25 per 
cent of the purchase-money under 0. 21, R. 84 
Civil P, C., vitiates the sale ab initio: Case laxo 
Beferod. [p 141 q 21 

lb) Civil P. C. (5 of 1908), S. 151—Sale 
confirmed in name of person admitted 
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transferee from bidder is illegal—Error can 
be corrected at any time.* 

An order confirming a Court sale in favour of 
a transferee from the bidder, who himself alleges 
not to be the actual purchaser, is erroneous, as 
the transferee is not the auction-purchaser. And 
a Court making such order has every right to set 
it aside under the provisions of S. 151, Civil 
P. C., when the error comes to its notice, and 
no question of limitation arises in such a case. 

[P 142 C 1] 

Manmohan Nath Chah and Shahan. 
shah Husain —for Appellant. 

P. C, Bliattacharji and Bh air on "Prasad 
and Salig Bam —for Respondents. 

Judgment. —In execution of a decree 
a certain house was attached and brought 
to sale. On 11th July 1914 the house 
was knocked down to a certain Wilayat 
Husain for Rs. 110, Under the provi¬ 
sions of O. 21, R. 84, it was incumbent 
upon Wilayat Husain to pay a deposit of 
Rs. 27-8 immediately after he was dec¬ 
lared to be the purchaser. He did not 
pay that deposit and the officer conduct¬ 
ing the sale apparently endeavoured to 
extend the time in which the deposit 
could be paid, for I find that he issued a 
notice to Wilayat Husain directing him 
to deposit the money by 17th July 1914. 
The officer conducting the sale had no 
authority to extend the time. The words 
of the rule are clear. The amount of the 
deposit has to be paid immediately; the 
rule does not direct that it is to be paid 
within a time to be fixed by the officer 
conducting the sale. The officei. 1 again 
extended the time to 18th July 1914. 
Wilayat Husain, after having received 
notice that it was necessary for him to 
deposit the amount of Rs. 27-8 by 18th 
July 1914, at latest, made no appearance 
and made no deposit, and on that day 
the Court passed an order that the pro¬ 
perty should be re-soll after issuing a 
fresh sale-proclamation and that Wilayat 
Husain would be held responsible for 
the deficiency in price, if any. On 23rd 
July 1914 Wilayat Husain filed an appli¬ 
cation stating that he had not been 
bidding on his own behalf but on behalf 
of the decree-holder, and that he was 
not responsible for the payment of any¬ 
thing. The Court refused to consider 
his application and a fresh sale-procla¬ 
mation was issued directing a re-sale on 
25th July 1914. On the 23rd July 
Wilayat Husain put in another applica¬ 
tion stating that h9 had transferred his 
rights as auction-purchaser to Ali 
Muhammad (who wa3 not the decree- 
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holder) and that Ali Muhammad would 
deposit the purohase-money, and asked 
that Ali Muhammad’s tender should be 
aooepted and that a sale-certificate should 
be issued to Ali Muhammad. Ali’Muham- 
mad put in a tender and was ordered to 
deposit the money. 1 

On 28th July 1914 Ali Muhammad 
presented another tender. On 1st August 
1914 the Court issued an order that 
notice was to issue to the judgment- 
debtor for 11th August 1914 to show 
cause why the sale in favour of Ali 
Muhammad should not be confirmed. 
Service of this notice on the judgment- 
debtor (who is a pardanashin lady) was 
made by affixing the notice on her house. 
She did not appear and made no objection 
and on 11th August 1914 the sale was 
confirmed in favour of Ali Muhammad. 
The sale was thus confirmed in favour of 
•a person who had never made a bid at 
all and who was not even the alleged 
prinicipal of the Jast bidder. The last 
bidder, Wilayat Hu3ain, had not com¬ 
plied with the imperative direction of 
O. 21, R. 84, in the matter of depositing 
25 per cent, of the purchase-money. He 
subsequently came forward and alleged 
that he had been bidding on behalf of 
the decree-holder and that he had no in¬ 
terest in the matter. No permission 
had apparently been obtained by the 
decree-holder uader 0. 21, R. 72, for 
bidding at the sale. But even overlook¬ 
ing these points and assuming (though 
there is no reason why such an assump¬ 
tion should be made) that Wilayat Husain 
had been bidding on behalf of the decree- 
holder and that the decree-holder 
had a right to bid, it is difficulty 
to understand how the lower Court 
could have seen reason to confirm the 
Bale in favour of Ali Muhammad. Accord¬ 
ing to Wilayat Husain he was not the 
purchaser. The decree-holder was the 
purchaser. But the decree-holder had 
not transferred the house to Ali Muham¬ 
mad. Wilayat Husain, who on his own 
showing had no title to transfer the 
house, was the person who transferred it 
to Ali Muhammad. Thus Ali Muham¬ 
mad without any legal transfer in his 
favour, without having made a bid and 
without having taken any part in the 
Bale, or complied with any of the provi¬ 
sions of the Code, was declared to be 
the purchaser of the hous9. 

There has been considerable argument 
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before me as to whether a failure to de¬ 
posit the 25 per cent, of the purchase- 
money is merely irregular or whether 
such failure vitiates the sale ab initio. 
In favour of the view that such an omis¬ 
sion is a mere irregularity, the learned 
Counsel for the appellant has quoted the 
decisions in Bhim Singh v. Sanvan 
Singh (l), Ahmnd Bakhsh v. Lalta 
Prasad (2) and Munshi Mahomed Ali 
Mia v. Srimati Kiberria Ehatun (3). In 
support of the opposite view the deci¬ 
sions in Intizam Ali Khan v. Narain 
Singh (4) and Amir Begam v. Bank of 
Upper India, Limited (5) have been put 
forward. According to the two latter 
decisions the omission to deposit one- 
fourth of the puachase-money vitiates 
the sale ab initio, and th9 decision in 
Mahomed Ali Mia v. Srimati Kiberia 
Khatun (3) goes to support that view in 
a case such as this in which the bidder 
has never deposited anything. There 
may be some difference of opinion as to 
whether the fact that a deposit has been 
made late or whether the fact that one- 
quarter of the purchase money has been 
deposited inadvertently, constitutes 
mor9 than an irregularity. But there is 
no difference of opinion as to the fact 
that a failure to deposit anything vitiates 
the sale. But apart from this the order 
confirming the sale in favour of Ali 
Muhammad was absolutely erroneous. 
Ali Muhammad was not the bidder and 
in no circumstances could he bo declared 
an auction-purchaser at a Court-sale. At 
the best he might have been considered 
the transferee from the'auction-purchaser 
at a Court-sale. But in such case the 
sale.certificate should have been given 
to the auction-purchaser and not to the 
transferee. For tbo above reasons I have 
no hesitation in deciding that the order 
of 11th August 1914, confirming the sale 
in favour of AliMahommad is insupport¬ 
able, and that no sale ha3 ever taken 
place. 

I next come to the question whether 
the Court had a right to sot it aside. No 
question of limitation arises here for 
this is not a case in which a judgment- 
debtor has sued to set aside a sale under 
the provisions of 0. 21, R. 90. It is a 

" 1. (1989) 16 Oil 33. * 

2. (1901) 29 All 238, 

3. (1911) 9 I 0 66. 

4. (1893) 5 All 316. 

6 . (1903) 30 All 273, 
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case in which a Court has itself set aside 
an order because it discovered that it 
had no authority to pass it. I find that 
the learned Munsif had every right to 
correct his mistaken order. It is true 
that the lady applied under the provi- 
jSions of 0. 21, R. 90. But in the circum¬ 
stances of the case there was no reason 
for her to do anything more than bring¬ 
ing the error to the notice of the Court. 
The Court had jurisdiction to set aside 
this order under the provisions of S. 151, 
Act 5 of 1908, and this is what it has 
done. There has been no legal sale and 
'the order now passed, that there should 
be a sale, is the proper order that should 
be passed. For the above reasons I dis¬ 
miss this appeal. The appellant will 
pay his own costs and those of the judg¬ 
ment-debtor-respondent. 

B.V./r.K. Appeal dismissed. 

A. I. R. 1915 Oudh 142 (1) 

Stuart, A. J. C. 

Lalta Singh Plaintiff—Applicant. 

v. 

Eumayun Qadar and another— Defen¬ 
dants— Opposite Parties. 

Civil Revn Petn. No. 128 of 1913, 
Decided on 6bh January 1915, against 
the order of Disfc.-J. f Luoknow, D/- 26th 
June 1913. 

Oudh Rent Act (22 of 1886), S. 108 (10)— 
Scope It applies to under—proprietor whe- 
ther their title as such are admitted or not 
—They cannot sue for declaration of title in 
Civil Court directly. 

S, 108 (10) of tho Oudh Rent Act applies not 
only to under-proprielors whose rights as such 
have bren declared by a competent Court or ad¬ 
mitted by the superior proprietor, but also to 
persons wbo claim to be under-proprietors but 
are asserted by the superior proprietor to b* 
tenants. And such persons cannot sue in a 
Civil Court for declaration of their title to 
under-proprietary rights until they have insti¬ 
tuted a suit in the Revenue Courts under S. 108 
(10) of the Oudh Rent Act. 13 O C 188, Foil : 

[P 142 C 2] 

Sahg Ham —for Appellant. 

Bisheshwar Nath —for Opposite Par¬ 
ties. 

Judgment. —In this case the appli¬ 
cant alleges that he is a chakdar and 
as such an under-proprietor of the land 
in question. The lessees of the superior 
proprietors sued him for rent in a Rent 
Court and obtained a decree against him. 
Subsequently they applied to eject him 
from possession of the*land, treating him 
as a tenant. He asserted that he was an 
under-proprietor and, contested their 
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right to eject him by a suit under S. 108 
chause 8, Act 22 of 1886. His suit waa 
dismissed and the ejectment was upheld. 
He has now attempted to come into the 
Civil Court to obtain a declaration that 
he is an under-proprietor in possession 
of the land. It is laid down in Khadirru 
Husain v. Mt. Jamil Bibi (l) by a 
Bench of this Court that the application 
of S.108, clause 10, of the Oudh Rent 
Act, is not confined to under-proprietors 
jvhose rights as euch have been declared 
by a competent Court, and that not only 
a person who has been declared to be an 
under-proprietor under a Settlement 
Court decree and a person whose under 

proprietary rights are admitted by the 
superior proprietor, but also a person 
■who claims to be an under-proprietor 
and who is asserted by the superior 
proprietor to be a tenant, has a right to 
sue for recovery of occupancy of land 
from which he asserts that be has been 
illegally ejected under the provisions of 
S. 108, clause 10, and that it is not open 
to him to assert his title to under-pro¬ 
prietary rights in a Civil Court until he 
has instituted a suit under S. 108, clause 
10. The facts in this case make that 
decision absolutely applicable, and ac¬ 
cording to the view taken in that deci¬ 
sion, tbis application must fail. The 
learned Counsel for the applicant has 
endeavoured to distinguish the facts in 
the present oase, but he has not succeed¬ 
ed in establishing that there is any 
distinction. His main point is that, as 
the land in question is land whioh ac¬ 
creted to the mahal by alluvion, the 
provisions of S. 108, clause 10, would 
not apply to it. I cannot accept this 
argument. For the above reasons I'dis¬ 
miss this application. The applicant 
will pay his own costs and those of the 
other side. 

B.n./r.k. Application rejected 

1. (1910) 13 O 0 183=7 I C 608. 

A.I. R. 1915 Oudh 142 (2) 

Kanhaiya Lal, a. J. C. 

Badri Prasad —Appellant. 

v. 1 

Gauri Nath and another —Respondent. 
Execution of Decree Appeal No. 53 of 
1913, Decided on 9bh June 1914, against 
the order of Dist. J., Sitapur, D/- 22nd 
May 1913. 

Civil P. C. (1908), S. 42 and O. 21, R. 28 
Transmitting Court must order execution— 
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Failure—Its effect is that executing Court 
can only proceed against property charged in 
decree. 

1 Where the transmitting Court ha3 made no 
order for exeoution but has merely transmitted 
the decree and the certificate of non-satisfaction, 
the executing Court can entertain an objection 
impugning the right of the decree-holder to 
proceed against any property other than that 
oharged in the decree: 15 How. 28, Rof. 

[P 143 C 2] 

Ishwari Prasad —for Appellant. 

Jiban Krishna Banerji —for Respon¬ 
dents. 

Judgment. —The question for con¬ 
sideration in this case is, whether a 
Court to which the execution of a decree 
is transferred under S. 39, Civil P. C., 
oan entertain an objection impugning 
the right of the decree-holder to proceed 
against any property other than that 
charged in the decree. The Court below 
found that such an objection could not 
be entertained in the Court to which the 
execution of a decree was transferred. 
S. 42, Civil P. C., confers on a Court 
executing a decree sent to it the same 
powers in executing such decree as if it 
had been passed by itself. The exercise 
of those powers is subject to the reser¬ 
vation oontained in O. 21, R. 28, of the 
Code, that it cennot go behind any order 
of the Court by which the decree was 
passed in relation to the execution of 
such decree. In the absence of any such 
order the duty of the executing Court is 
to enforce the deoree in such manner 
and against such property as the law or 
terms of the decree may permit or allow. 

A certificate of transfer does nob 
specify the property against which exe¬ 
cution is to be obtained in the Court to 
which execution is transferred. It 
merely specifies the amount which re¬ 
mains due under the decree and inti¬ 
mates that satisfaction of the decree to 
the extent of such amount has not been 
obtained by execution within tbe jurisdic¬ 
tion of tbs Court by which it was 
passed. No order for the execution of 
the decree against the property now 
sought to be attached was passed in this 
case by the transmitting Court, and as 
held in Husein Ahmad Eaka v. Saju 
Mahomed Sahib (l) where the transmit¬ 
ting Court has made no order for execu¬ 
tion but has merely transmitted the 
deoree and the certificate of non-satis¬ 
faction there is nothing in S. 42 or 0. 21, 
R. 28, of the Code to prevent the Court, 
1. (1891) 15 Bom 28. 


to which execution is transferred, from 
determining questions arising from the. 
enforcement of that decree in a parti¬ 
cular manner. The decree in this case 
was obtained by 'the decree-holder res¬ 
pondent for the enforcement of his lien, 
for the unpaid portion of the purchase 
money payable to him under a sale deed 
dated 8bh Augcsb 1907. Its construction, 
will depend to some extent on the plead¬ 
ings and judgment in the case, but no 
oopy of the plaint is on the record. 

The appeal is, therefore, allowed. The. 
lower appellate Court is directed to re¬ 
instate the appeal under its original 
number and to dispose of it in accordance 
with law. The costs will abide the re¬ 
sult. 

B.v./r.K. Appeal allowed. 

A. I. R. 1915 Oudh 143 

Kanhaiya Lal, A. J. C. 

Sheoambar Singh and others —Pla in- 
tiff—Appellants. 

v. 

Balbhadra Singh and others — Defen¬ 
dants—Respondents. 

Second Appeal No. 511 of 1912, De¬ 
cided on 22nd December 1914, from de¬ 
cree of Diet. Judge, Fyzabad, D/- I6tb 
September 1912. 

(a) Adverse possession — Joint decree- 
holders cannot set up adverse title against), 
one another. 

If A and B get a decree against C for posses¬ 
sion of property, and afterwards A sues B for 
possession of that very property, B cannot set up 
an adverse title by adding C's possession to that 
of his own. (p 144 C 2 ) 

(b) Evidence Act (1872), S. 115—Nephews 
and grandnephews agreed to unite and 
claim property from daughters— They got 
joint decree—Nephews were estopped from 
setting up superior claim to grand-nephews. 

Where the nephews and grand-nephewes agree¬ 
ing to unite and claim property from the daughi 
ters and to divide it among themselves got a 
decree against the daughters, and afterwards the- 
nephews claimed the entire property as against 
the grand-nephews on the allegation that they 
were nearest collaterals of the deceased and were 
thus entitled to inherit his estate in preference 
to the grand-nephews: 

Held: that the nephews were estopped from 
setting up the claim by virtue of the agreement 
entered into between them and the grand¬ 
nephews, whether that agreement was based on 
correct or on mistaken recognition of an exist¬ 
ing right in the grand-nephews: 9 I C 415, Ref. 

[ P144 C2}' 

Piarey Lal —for Appellants. 

Gokaran Nath Misra — for Respon¬ 
dents. 
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Judgment. The dispute in this case 
related to the property left by Umed 
Singh, who died on 1st April 1894, leav¬ 
ing three daughters and certain nephews 
and grand-nephews. The allegation of 
the nephews and grand-nephews was 
that the daughters were excluded by 
cu=uom. The nephews wer9 not however 
in a position to fight out the matter 
singly. They consequently entered into 
an agreement with the grand-nephews 
on 21st September 1894, whereby they 
agreed to unite and claim the entire pro¬ 
perty from the daughters and to divide 
it among themselves per stirpes. They 
jointly sold a half share of the property 
fco Parbhu Dayal, who had agreed to 
supply money to meet the expenses of 
the litigation A suit was therefore filed 
jointly by the nephews and grand-ne¬ 
phews, who were parties to the agree¬ 
ment for possession of the disputed pro¬ 
perty, and a decree was obtained by 
virtue of which possession was recovered 
on 2St,h May 1900. Some other gran- 
nephewg who were not parties to the 

agreement of 21st September 1894, there¬ 
after appeared and filed suits for pos¬ 
session cf their shares in the said pro¬ 
perty and obtained decrees against the 
parties to the present suit. The present 
B uit was filed afterwards by the nephews 
against the grand-nephews who were 
parties to the agreement of 21st Septem¬ 
ber 1894, to oust them from the share of 
the property decreed in their favour on 
the allegation that they weretho nearest 
collaterals of Umed Singh and were en¬ 
titled to inherit hia estate in preference 
to th9 grand-nephews. 

The Court of first instance decreed the 
claim. The lower appellate Court how¬ 
ever held that the plaintiffs appellants 
were estopped by the agreement of 21st 
September 1894 and the proceedings 
taken in pursuance thereof from impugn¬ 
ing the title of the defendaofcs-respon- 
dents. Both the Courts held that the 
possession of the defendants dated from 
28th May 1900. But while the Court of 
first instance was of opinion that the claim 
of the plaintiffs was within time the 
lower appellate Court held that it was 
barred by limitation inasmuch as the 
possession of the daughters of Umed 
Singh could be added to the possession 
of the defendants to defeat the plaintiffs’ 
claim. The decision of the lower appel¬ 
late Court on the latter point is obvi- 
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ously erroneous, because a decree for 
possession having been obtained by the 
nephews against the daughters, the pos¬ 
session of those daughters could not be 
set up by ths grand-nephews to make up 
the period of twelve years necessary to 
establish an adverse title. The plea of 
estoppel taken by the defendants how¬ 
ever operated as an effective bar to the 
plaintiffs’ claim because as held in Bhag 
wo.ni Singh v. Rajja Singh (l) under 
circumstances somewhat similar to the 
present case it is unlikely that the de. 
fondants would have joined the present 

plaintiffs in the suit for possession against 

the daughters of Umed Singh and incur¬ 
red expense trouble and risk of liability 
in connection therewith had they not 
been assured that they would get a share 
in the disputed property a9 entered in 
the agreement, if they got a decree. As¬ 
suming that most of the expenses ofi 
the suit were supplied by Parbhu Dayal, 
there were still many ways in which the 
defendants could have suffered pecuni¬ 
arily by joining in the suit had it been 
unsucessful inasmuch as every attend¬ 
ance of theirs to prosecute the suit or 
fco obtain evidence or to attend at the 
hearings must have cost them money in 
addition to less of time, inconvenience 
and discomfort, and their co-operation 
rendered them liable to any decree 
which the Court may have passed for 
costs in favour of the daughters. The 
assistance and co-operation of the defen¬ 
dants must also have been a material 
consideration for the agreement which 
the plaintiffs have voluntarily executed. 
The agreement was based on the recog¬ 
nition of an existing right and whether 
that recognition was correot or mistaken 
it is not open to the plaintiffs-appellants 
now to go behind it or to resile from the 
position taken up by them in the suit 
which resulted in fche decree. The appeal 
has moreover abated in regard fco the 
claim put forward by Fateh Bahadur 
Singh, whose heirs have not been brought 
on the record. The appeal of Fateh 
Bahadur SiDgh will be accordingly de¬ 
clared to have abated while that of the 
other plaintiffs-appellants dismissed with 
cosfcs. 

B.v./r.k. _ Appeal dismissed . 

1,(1911) 9 I C 415. 
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A I R. 1915 Oudh 145 

Lindsay, J. c. 

Shan Pratab Sahi —Plaintiff— Appel- 

lanfe, 

: v. 

Manohar Lal —Defendant— Respond¬ 
ent. 

Rent Appeal No. 78 of 1914, Decided 
2nd on December 1914, from the decree 
of Diab. Judge, Pyzabad, D/- 2nd March 
1914. 

(a) Lambarda*—Definition—He is manager 
of common lands—He is to do all such acts 
as are for common benefit. 

Sp?aking geaerally, tho lambardar is the man¬ 
age of the common lands entitled to oolloot tha 
rents, settle tenants, eject tenanet, procure 
enhaucemont of rents, and do all necojpary acts 
relating to the management of the estate for the 
commoa benefit: AIR 1914 All 104 Ref. 

[P 14G C 1] 

The manager referred to in S. 12G (1) is the 
lambardar. [P 14G C 1] 

(b) Oudh Rent Act (22 of 1886), S. 126 (1) 
—Manager is lambardar—His duties stated. 

It is the duty of the lamoatdar to take all 
steps to oolleoc the rents from all persons who 
are liable to pay rent and, In cases of failure to 
obtain rents, to take steps to have the persons in 
default ejeoted. [P 116 C 2) 

Bisheshwar Nath —for Appellant. 
Basdeo Lal —for Respondent. 
Judgment.—The plaintiff-appellant 
sued the defendant-respondent in the 
Oourb of first instance for recovery of 
Bs. 805 odd, being profits for the years 
1318-20 Pa3li in respect of three villages 
situated in the Fyzabad District. The 
defendant is admittedly the lambardar 
for the whole thres villages. In two of 
them he owns a 12 annas share and in 
the third he owns a 12 annas 6 pies share. 
The plaintiff in the case is the owner of 
the remaining shares in these villages. 
It appears that the defendant, Babu 
Manohar Lal.obtaind a foreclosure decree 
by virtae of whioh he got possession as 
owner of the entire 16 annas of all these 
three villages. A suit was afterwards 
brought by one Jadunath Singh, with the 
-result that it was held that the mortgage 
upon whioh the deoree of foreclosure was 
obtained was not binding as bo his share. 
This deoree was a decree of their Lord¬ 
ships of the Privy Council and the result 
was Chat Manohar Lal wa3 deprived of 
the share in the mortgaged property 
whioh belonged to Jadunath Singh. In 
the year 1910 Jadunath Singh’s interest 
in these three villages was sold in ex¬ 
ecution of a deoree and was purchased 
by the plaintiff. The villages in suit are 
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joint. There his been no division of 
land amongst the sharers and the result 
of the plaintiff’s purchase, therefore, 
was to constitute him tenant-in-common 
with Babu Manohar Lal in respect of 
those joint villages. 

It would appear that after Jadunath’s 
share in these villages was declared to be 
unaffected by the mortgage under which 
Baba Manohar Lal obtained foreclosure, 
Jadunath Singh and some of his relatives 
took possession of a certain area of land 
in the villages and cultivated it. While 
this state of affairs continued, Babu 
Manohar Lal who hid been appointed 
lambardar of the whole of the villages 
in the year 1903 does not appear to have 
interfered in any way with Jadunath 
Singh’s possession. He simply collected 
the rents of the remaining lands and 
treated them as representing the profits 
of the share to which he was entitled, 
that is to say, a 12 annas share in two of 
the villages and a 12 annas 6 pies share 
in the third. After Jadunath Singh's 
interest in the villages was sold in ex¬ 
ecution of a deoree, Jadunath Singh 
appears to have remained in possession 
and in spite of the fact that his interest 
had gon8, no attempt was made by the 
lambardar to interfere with Jadunath’s 
possession in any way or to collect any 
rents from him. In his written state¬ 
ment of defence Babu Manohar Lal in 
paragraph 3 stated that he admitted that 
he was the lambardar of the entire 
villages, but he went on to say that he 
made collections only in respect of his 
own shares. In paragraphs 4 and 5 after 
referring to the fact that Jadunath Singh 
had retained possession of the land, he 
suggested that if the plaintiff had any 
claim for profits in the villages, he had 
his remedy by bringing a suit against 
Jadunath Singh. 

The defendant disclaimed all liability, 
because he was not in possession of the 
plaintiff’s share and because be made no 
collections of rent of that share. The 
first Court dismissed the suit. The 
Assistant Collector seems to have been 
of opinion that the plaintiff was more to 
blame than the defendant. He hold 
that Babu Manohar Lal had not realised 
any rent in excess of his share and that 
in consequence the plaintiff had no rightl 
to recover any profits from Manohar Lal. 
This judgment has been upheld in appeal 
by the learned District Judge of Fyz*. 
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bad. The learned Judge states in his 
his judgment that he entertains some 
doubts as to the correctness of the lower 
Court’s findings, but on the whole in foe 
exceptional circumstances of the case, he 
thought that the Assistant Collector had 
come to a right conclusion. It appears 
to me that neither of the Courts below 
seems to have realised the nature of the 
duties of lambardar. This point has 
lately been dealt with by the Allahabad 
High Court in a Full Bench ruling, 
which is reported as Gulzari Mai v. Jai 
Ram (1). According to the definition 
contained in the Land Revenue Act, a 
a lambardar is defined to be “a co¬ 
sharer of mahal appointed under this Act 
to represent all or any of the oo-sharers 
in that mahal.” Their Lordships of the 
Allahabad High Court referred to a 
judgment of the Board of Revenue in 
which a description has been given of 
the position of a lambardar in the 
following words: — 

“Speaking g«n?rally, tho lambardar is the 
manager of the common lands, entitled to collect 
tho rents, settle teuants, eject tenants, procuro 
enhancement o f rents, and do all necessary acts 
relating to tho management of th: estate for the 
common benefit.” 

If we turn now to S. 123, sub-section 
(l), of tho Oudh Rent Act, we find that 
a sharer iu a joint state or under-pro¬ 
prietary or other tenure in which a 
division' of land has not beon made 
among the sharers, shall not exercise 
any of the powers conferred by this Act 
in regard to the recovery of arrears of 
rent, enhancement of rent, ejectment of 
tenants, or distress, otherwise than 
through a manager authorised to collect 
the rents on behalf of all tho sharers. It 
seems to me quite clear that the manager 
who is referred to in sub-section (l) 
must be the lambardar, and this being 
the state of the law, it is difficult to see 
what the plaintiff in the present case 
could have done in the circumstances. 
It is admitted that Babu Manohar Lal is 
the lambardar of the 16 aunas of all 
three villages. The lower Courts seem 
to be under the impression that after the 
plaintiff here had purchased the share of 
Jadunath Singh in execution of decree, he 
was entitled to bring a suit to. eject 
Jadunath Singh from bne lands which he 
actually held in his possession. But that 
cannot be so, if it is remembered that 
the village i s undivided and that all the 
'XXTB1914 All 101=24 I C 178=38 All 441, 


plaintiff here purchased was a certain 
fractional share of three villages in 
which the lands had not been divided. 
The result of the plaintiff’s purchase is 
to make him with Babu Manohar Lal a 
co-sharer in every single plot of land in 
the villages in question. He could not, 
in these circumstances, have brought a 
suit to eject Jadunath Singh on the 
ground that the lands held by Jadunath 
Singh represented Jadunath Singh’s 
share in the villages, for, as has already 
been stated, there never has been any 
division of lands. 

It also follows from what has been 
said that another result of the purohase 
made by the plaintiff is to give him a 
right to have his proportionate share of 
every rupee of profits which is colleoted 
by the lambardar. The lambardar in a 
case like this cannot be permitted to 
disclaim his liability. It was his duty 
to take all steps to collect the rentsj 
from all persons who were liable to pay 
reafc3 and, in cases of failure to obtaiD 
rents, it was his duty to take steps to, 
have the persons in default ejected. It 
is said here that by reason of the sale in 
execution, Jadunath Singh has probably 
become an ex-proprietary tenant in res¬ 
pect of certain lands and that applica¬ 
tion ought to have been made to the 
Collector to assess rents upon the ex¬ 
proprietary tenure. That may be, but it 
appears to me that if this duty arose, it 
lay upon the lambardar and not upon 
th9 plaintiff in the present case. It is 
quite clear to me that the decree of the 
Court below cannot be allowed to stand. 
To leave things as they are would be to 
deprive the plaintiff of the rights to 
which be has succeeded by the purchase 
of Jadunath Singh’s share. On the 
account, as proved by the evidence of 
the patwari in the Court of first instance, 
the plaintiff is clearly entitled to the 
relief he claims. I, therefore, allow this 
appeal, set aside the decree of the Court 
below and direct that the plaintiff- 
appellant’s claim be decreed with costs 
in all th8 three Courts. 

b.v./r.k. Appeal allowed. 
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A. 1. R. 1915 Oudh 147 

Lindsay, J. C. 

Nazim Husain —Defendant — Appli¬ 
cant. 

v. 

Mahabir Prasad —Plaintiff—Opposite 
Party. 

< Oivil Revn. Petn. No. 13 of 1915, De- 
oided on 13th April 1915, from decree of 
Offg. Sub-Judge, Fyzabad, D/- 14bh De¬ 
cember 1914. 

Transfer of Property Act (4 of 1882), S. 58 
—Personal liability of mortgagor depends on 
construction of deed and remedy provided to 
satisfy debt—In case of foreclosure mortgage 
no personal liability exists—Warrantee about 
title does not imply personal liability unless 
there is breach—Promise to pay at certain 
date is ususal in every mortgage does not 
imply personal liability. 

The question of the personal liability of a 
mortgagor depends upon the construction of the 
instrument in each case, the test being the re¬ 
medy provided for the satisfaction of the mor:- 
gage-debt. [P 147 C 2] 

Where the remedy provided for the satisfaction 
of the mortgage-debt is transfer of the mortgaged 
property by way of sale to the mortgagee, there 
is no personal liability on the part of the mort¬ 
gagor to pay. Nor can such liability be inferred 
from a provision in the mortgage-deed that in 
case of there being any dispute as to the title to 
the mortgaged pr >perty or in cjse of any defect 
in title coming to light the mortgagor would bo 
personally liable, bo long as no su;h contigeccy 
has arison. Nor doe; a mere promise to pav tho 
money within a certain period import tho liabi¬ 
lity, for such a covenant is into entered in every 
form of mortgage: 12 0. C. 275; 22 Cal. 434. Ref. 

[P 147 C 2] 

Jiban Krishna Banerji—tov Appli¬ 
cant. 

Basdoo Lai —for Opposite Party. 

Judgment. —Tbis is an application 
under 8. 25, Provincial Small Cause 
Courts Act, for revision of an order passed 
by tbe Subordinate Judge of Fyzabad 
sitting in tbe exeroiae of his Small Cause 
Court jurisdiction. The facta appear to 
be as follows. On 21st July 1911 the 
defendant, who is tbe applicant here exe- 
1 outed a mortgage by way of conditional 
sale in favour of the plaintiff for a sum 
of Rs. 300. The document was not re¬ 
gistered and consequently the plaintiff 
brought this suit in tbe Small Cause 
Court for the recovery of principal and 
interest amounting in all to Rs. 41f5 
odd. Tbe principal issue for decision in 
the case was whether the defendant was 
personally liable. The defence which 
was set np was based upon a ruling of 
this Court reported as Mt. Kuraishi Be¬ 


gum v. Mumtaz Mirza (l), That was a 
ease in which a suit similar to the pre¬ 
sent was brought. There was in that 
case also a mortgage by conditional sale. 
The deel had not been registered and a 
suit was brought to enforce the persona! 
contract. It was held with reference to 
the language of that deed that the defen¬ 
dant was not personally liable and that 
the suit could not succeed. The Judge 
of the Court below has attempted to dis¬ 
tinguish the facts of the ease now before 
me and the case reportel asJl it. Kuraishi 
Begam v. Mumtaz Mirza (l), and on his 
construction of the mortgage-deed there 
was personal obligation upon tho mort¬ 
gagor to re-pay tho mortgage-debt. I am 
wholly unable to agree with the inter¬ 
pretation which the Court below has put 
upon the instrument and I am of opinion 
that he has altogether failed to distin¬ 
guish the present case from the one to 
which a reference has already been made. 
Tho learned Subordinate Judge laid hold 
of a certain clause in the mortgage-doed, 
which provided that in case of there 
being any dispute as to the title to tbe 
mortgaged property or in case any defect 
in title should come to light the mortga¬ 
gor was to be personally responsible. 

But it is quite clear that in the pre¬ 
sent instance no such contigency has 
arison so as to rondor the mortgagor per¬ 
sonally liable. In short, tho case for 
the mortgagee was that tho money had 
not been re-paid and that he was, there¬ 
fore, entitled to recover it personally 
from the mortgagor. The view of the 
case taken by the Judge of the Court 
below is, in my opinion, wrong. As is 
explained in the reported case above- 
mentioned, a mere promise to pay tbe 
money within a certain fixed period does 
not import a personal liability, for suob 
a covenant is entered into in every form 
of mortgage. The test is, what is the 
remedy provided for the satisfaction of 
the mortgage-debt in each oase. A re. 
ference was made in this oase to a deci¬ 
sion of their lordships of the Privy 
Council reported as Kalka Singh 
Paras Ram (2). There it was held that. 
fch9 question of the personal liability of 
the mortgagor must depend upon the 
construction of the instrument in each 
ca3e. In the present case, the remedy 
provided for the satisfaction of themort- 

1. (1903) 12 0 0 275=8 I 0 871. 

2. (1895) 22 Oal 484=22 I A 68 (P 0). 
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gage-debt was the transfer by way of 
f.ale to the mortgagee. I am unable to 
hold that there was any personal liabili¬ 
ty on the part of the mortgagor to pay. 
I allow this application, therefore, set 
aeide the decree of the Court below and 
direct that the plaintiff’s claim be dis¬ 
missed with coats. The plaintiff oppo¬ 
site party will pay the applicant’s costs 
of revision in this Court. 

I!,v,/g k. Application accepted . 

A. I. R. 1915 Oudh 148 

Stuart, A. J. C. 

Mt. Okotti Be (jam and others —Defen¬ 
dants—Appellants 

v. 

Bam Prasa d—Plaintiff—Respondent. 

Second Appeal No. 240 of 1913, Decid- 
es on 21st December 1914, from the 
order of Addl. -J., Lucknow, D/- 1st 
April 1913. 

Practice—Relief—Inconsistent — Claim as 
owner is inconsistent with claim as mort¬ 
gagor— Claim rejected on ground of mis¬ 
joinder ©f reliefs does not bar fresh suit. 

fn a euit for recovory o? possession as owner an 
alternative relief for redemption cannot b9 asked, 
inasmuch as the two reliefs are inconsistent aud 
eontradioiory. And if the relief for possewen 
is refused on merits aud that for redemption 
owing to the said defect of misjoinder of reliefs, 
the plaintiff cau bring a fre^h suit for redemp¬ 
tion as res integra. [P 149 0 1] 

Mumtaz Husain--lor Appellants. 

Basdev Lai —for Respondent. 

Judgment.—The facts of the case 
cut of which this appeal arises are as 
follows: 

A certain Muhammad Husain .Khan 
mortgaged with possession in 1884 plot 
No. 192 in village Muhammad Nagar to 
Meudai Lai. Mecdai Lai permittod 
Muhammad Husain Khan to remain in 
possession of the plot as hia tenant, and 
in 1886 Muhammad Husain Khan plant¬ 
ed trees on the plot. On the 16th March 
1896 Muhammad Husain Khan mort¬ 
gaged with possession 5/8ths of his 5- 
atmas 4 - pies share in the village to Ram 
Prasad. According to the terms of the 
mortgage ot 1896 it appears that the 
6/8 ths share was separated off and that 
it was the intention of tbs parties that 
the share so separated should be givon 
into tha possession of the mortgagee. 
The deed refers to a list in which the 
specific plots mortgaged are entered. 
That list is not before the Court. There 
is no evidence of value to show whether 
pot No. 192 was or was nob included in 


the property mortgaged by the deed of 
1896. But granting for the sake of argu¬ 
ment that it was so included, it is clear 
that Ram Prasad would not have obtain¬ 
ed, by virtue of his mortgagee, any 
rights with regard to plot No. 192 other 
than the rights of a subsequent 
mortgagee. Later on Mendai Lai brought 
a suit on the foot of his mortgage-deed 
and obtained a decree. Ram Prasad was 
nob a party to that decree. In execution 
of the decree the land in No. 192 was 
brought to sale and purchased by 
Maulvi Muhammad Husain in 1900, 
and in 19l'2 the vendee transferred his 
rights in the land of the plot in question 
to Musammab Cbhoti Begam. Ram 
Prasad brought a suit on the foot of the 
mortgage cf 1896 and obtained a decree 
in 1910. He did not make Cbhoti 
Begam a party to that suit. In execu¬ 
tion of the latter decree Ram. Prasad 
purchased the mortgaged property Ram 
Prasad subsequently sued in the Court of 
the Munsif of North Lucknow for posses- 
sion of plots Nos. 192 and 193 (which be 
described as groves) and for mesne pro¬ 
fits on account of the produca of the 
groves for two years,and ocsts, and asked 
that if any charge should be found upon 
any of the lands he should be allowed to 
to take possession after payment of the 
oharge. The learned Munsif deoided 
that Ram Prasad could not obtain posses¬ 
sion of plot No. 192, as bis only possi¬ 
ble right with regard to that plot could 
he the right of a subsequent mortgagee, 
and decided that a suit for redemption 
should not be ino’uded in a suit for 
possession. He further found that 

the amount of mesne profits, if any, was 

not proved. He therefore gave the 

plaintiff a decree for possession of No. 
193 only. The learned Additional 

Judge on appeal modified the decree by 
the addition of a relief of Rs. 100 on 
account of mesne profits and of posses¬ 
sion of No. 122 subject to the redemp¬ 
tion of the mortgage of 1884. 

In the present appeal it is prayed that 
the decree of the learned Additional 
Judge be set aside and the decree of the 
learned Munsif be restored. This appeal 
is not concerned with No. 193. 
With regard to the question of 
mosno profits I find that there is evi¬ 
dence on the record on whioh adeorea for 
mesne profits can be passed. I consider 
that tha learned Munsif was right in re- 



1915 Lacbhman Prasad v. Fida Husain Oudh 149 


fusing to go into the question of redemp¬ 
tion. The plaintiff sued aa owner of No. 
192 and aa having been kept out of pos¬ 
session by the defendants. I do not oon- 
sider that he could be permitted to join 
to this relief the alternative relief for 
redemption. The two cases were incon¬ 
sistent and contradictory. He oertainly 
had no right to join to theBe two reliefs, 
and the learned Munsif rightly refused 
him permission to include both causes 
of action in the same plaint. On the 
materials before me it would not be 
possible to deoide whether Ram Prasad 
has or ha9 not a right to redeem a 5/8bks 
share of No. 192. Nor is it oven possible 
to deoide whether Chhoti Begam has 
title to the trees standing on the ground 
or any portion of them. I am in no 
position to determine the question of 
redemption, and if I referred the matter 
to the Courts below, I should be praoti- 
cally commencing a new case. There 
can be no doubt as to the faot that Ram 
Prasad is not entitled to a decree for 
possession. Possession of No. 192 was 
originally with Muhammad Husain 
Khan who planted the trees. From 
Muhammad Husain Khan it passed to 
Mendai Lai, from Mendai Lai it passed 
.to Maulvi Muhammed Husain, and from 
Maulvi Muhammad Husain it passed to 
IChhoti Begam. Possession cannot be 
[obtained by Ram Prasad unless he has a 
•right of redemption, and then only, when 
he has obtained redemption, either by 
private arrangement or through the 
Court. As I have already stated I do 
not consider that he can be allowed to 
have the question of redemption decided 
in this case. 

Thus the appeal succeeds on every 
point. I decree the appeal accordingly 
and direct that the decree of the learned 
Additional Judge be set aside and the 
decree of the learned Munsif be restored. 
The respondent will pay his own costs 
and those of the appellants in this and 
the lower Courts. He will still have 
the remedy of instituting a suit for re¬ 
demption, and the matter, should he 
institute such a suit, will come up as res 
integra. I have decided nothing one 
way or the other, which can affect the 
decision of such a suit. 

B.V./tt.K. Appeal alloioed. 
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Stuart and Kanhaiya Lal, A. J. Ca. 

Laohhman Prasad —Plaintiff—Appel¬ 
lant. 

v. 

Fida Husain and another —Defendants 
—Respondents. 

First Appeal No. 96 of 1913, Deoided 
on 19bh February 1915, from the decree 
of Sub-Judge, Mohanlalgunj, I)/- 30th 
My 1913. 

(a) Transfer of Property Act (1862), S. 118 
—“Thing”, meaning of. 

Tha word “thing” as used in the definition of 
"exchange” in 8. 118, Transfer of Property Act, 
does not include tangible things only, but 
intangible things as well, aneb as the equity cf 
redemption. {P 160 Cl] 

(b) Pre-emption—Equity of redemption by 
way of exchange—Right of pre-emption 
cannot be exercised. 

No right of pro-etnption can be exercised in a 
case where the mortgagee in order to avoid pre¬ 
emption gets the equity of redemption by way of 
oxoh'inge and not by way of sale: 16 O. G. 9 Ref. 

(c) Transfer of Property Act (1882), S. 54 
—"Price”—Meaning of. 

Where certain rights in land are given in lieu 
of a right of equity of redemption, neither of 
them is a "price” for the other within the 
meaning of 8 54, Transfer of Proporty Act: 

AIR 1914 Mad 499, Ref . [P 160 C 2) 

Ishwari Prasad —for Appellant. 

Wzir Hasan, Sami Ullah Bcq , Zahar 
Ahmad and Gokaran Nath Misra —for 
Respondents. 

Judgment. —In this case a certain 
Jugraj Brahman had mortgaged two 
separate properties to a certain Syed 
Fida Husain. Subsequently he transferred 
his right of equity of redemption in 
favour of Fida Husain in consideration 
of Fida Hu9ftin assigning to him proprie¬ 
tary rights over lands in a certain village 
subject to the payment of Rs. 4 per 
annum in lieu of land revenue. The value 
of these rights was stated to be 
Rs. 1,600. A certain Lacbhman Prasad 
instituted a suit for pre-emption of the 
proprietary rights of Jugraj thereby 
convoyed to Fida Husain, on the allega¬ 
tion that the transaction was in fact a 
transaction of sale. The learned Sub¬ 
ordinate Judge found that the transac¬ 
tion was a transaction of exchange and 
that no right of pre-emption could accrue 
upon it under the provisions of Chapter 
2, “Act 18 of 1876. According to the 
terms of the document the rightef equity 
of redemption over certain property- was 
transferred for proprietary righto over 
another property subject to the payment 
of a small sum as land-revenue. Tbe 
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present appeal is against the deoiaion of 
the learned Subordinate Judge. The first 
point taken before ua in appeal is that as 
under the provisions of S. 118, Act 4 of 
1882, exchange can only take place when 
one thing is transferred for anotner 
thing, the transaction is Dot an exchange 
inasmuch as the equity of redemption is 
not a “thing," 

It is advanced in support of the argu¬ 
ment chat an equity of redemption is not 
a thing," that a "thing" must be tangi¬ 
ble. It is impossible to accede to this 
argument. In S. 54 of Act 4 of 1882 
things are classified a3 tangible and 
intangible and a reversion is given as an 
jesample of an intangible thing. A right 
;of equity of redemption is also an 
[intangible. thing and would fall within 
the definition of the word “thing" in 
8.118. It was next argued that the 
transaction set forth in the deed was 
purely imaginary, that no transfer was 
made to Jugraj of land, but that he gave 
up his tight of equity of redemption over 
the property mentioned in the deed to 
clear off a different debt which was due 
from him. We are unable to find any 
evidence in support of this assertion. In 
the first place there is evidence on the 
record, which we see no raison to dis¬ 
believe, to the effect that Jugraj has 
obtained possession of the land trans¬ 
ferred. Thera is uothing in the terms 
of the deed which could be set forward 
e.o showing the satisfaction of any other 
dobt. The deed could not be operative 
in clearing off any other debt due from 
Jugraj. 

Tho next argument was to the effect 
that on the evidence properly considered 
it was established that the parties had 
agreed to a sale, and that the dooument 
executed was false from beginning to end 
?ud came into existence simply to cover 
the real nature of tha transaction. We 
wore referred to tbe evidence of Abdul 
Ali, the manager of tbe Salempur Estate, 
who deposed that on the 26th May 1911 
Jugraj approached him with the sugges¬ 
tion that his employer should purchase 
the right of equity of redemption. Fida 
Husaiu has deposed that Jugraj wanted 
money, that ha did not feel disposed to 
advance him money or to purchase the 
equity of redemption from him, inasmuch 
as, if he purchased that equity of redemp¬ 
tion, he would he exposed to a suit 
for pre-emption. Ha, therefore, suggested 


an exchange. We see no reason to dis¬ 
trust the statement of Abdul Ali, but 
we further see co reason to distrust the 
statement of Fida Husain. The two 
statements together show that Jugraj 
wished to sell the right of equity of 
redemption to the Raja of Salempur, 
who did not agree to buy it, aDd that he 
afterwards tried to obtain a loan from 
Fida Husain, that Fida Husain refused 
to buy the equity of redemption from 
him but agreed to exchange something 
else for the right of equity of redemp¬ 
tion. 

Fida Husain said in effect that he would 
not bny but that he would exchange, 
and there is nothing in the fact that he 
did so to show that the transaction was 
a sale and not an exchange. Abdul Ali 
has deposed that Fida Husain approach¬ 
ed him after the transaction took place 
and requested him to U9e his influence to 
persuade the Raja to refrain from insti¬ 
tuting a suit for pre-emptioD. But if 
Fida Husain made endeavours to prevent 
his title being challenged, that circum¬ 
stance does not show that he had no title. 
There is further evidenoe that a third 
person endeavoured to buy the right of 
equity of redemption from Jugraj who 
refused to give him an answer. Upon 
this evidence it is impossible to find 
that a sale really took place but that a 
fictitious deed was executed to give the 
transaction the colour of an exchange. 
Reliance is placed on a passage in a 
recent ruling of a Bench of the High 
Court of Madras in Ariyaputhira Pad- 
ayachi v. Mathukumaraswamy Pad- 
ayaohi (l). This decision does not help 
the appellant in any way. Sadasiva 
Aiyar, J. t considered at page 428 
whether the word “price" as used in 
8. 54 of Act 4 of 1882 was necessarily 
the price paid in current coin or whether 
it might not consist simply of a release 
from debts due prior to the transaction. 
He was inclined to give a broader mean- 
to the word “price", but at page 429 he 
suggests that in the case of a release 
from a debt the transaction would be an 
exchange rather than a sale. Here Fida 
Husain gave certain rights in land and 
received a right of equity of redemption. 
Neither of the things can possibly be 
held to be a “price." It is true that 

1.AIR 1914 Mad 489=15 I 0 343=3T Mad 
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both have an estimable value. In the 
ordinary transaction of business articles 
exchanged would have an estimable 
value. If two men exchange horses eaoh 
horse has an estimable value but neither 
horse oould be considered to be a 
“price." 

We have examined the terms of the 
deed carefully and are satisfied that on 
the faoe of it it is a deed of exohange 
and not a deed of sale. We have fur¬ 
ther considered the evidence and find 
that there is nothing in it to show that 
the transaction was fictitious and that 
the parties really sold the property and 
drew up an absolutely fictitious deed of 
exohange to conceal the nature of the 
actual transaction. It is perfectly true 
that Fida Husain deliberately refused to 
purchase the right of equity of redemp¬ 
tion and exchanged something else for it 
in order to avoid the possibility of pre¬ 
emption. His Counsel is frank upon 
that point and admits that as his client 
knew that if he purchased the property 
he would be liable to have to gave it up 
again if a suit for pre emption were 
brought against him, be, therefore, 
deliberately adopted a form of transfer 
which would not lay himself open to 
such a claim. There are many rulings 
of this Court which show that in such 
■circumstances no right of pre-emption 
arises. The argument in support of this 
’ proposition has perhaps been put most 
forcibly in the judgment of a Bench in 
‘ Majid a Bibi v. Malik Fakl Karim {%, 
where at page 18 the proposition is 

summed up as follows: 

“Nor is it forbidden to a person to circumvent 
4ho law of pre-emption by taking a transfer 
which falls short of a sale but which ( may even¬ 
tually have the same effect as a sale,’’ 

' The Legislature has created in Chapter 
% Act 28 of 1876, a right of which any 
person would have a right of pre-emption 
which arises under the provisions of 
8.10 when a person proposes to sell any 
property or when he forecloses a mort¬ 
gage upon any property in respect of pre¬ 
emption. It does not arise when a per¬ 
son proposes to exohange any property, 
and by no possible construction of the 
terms of the chapter, upon which alone 
the title of the appellant is based, can it 
be held that the right of pre-emption 
can be exercised with respect to an ex¬ 
change. As we find that the transaction 
was an exohange, this appeal fails and 
*. (191*) 16 0 0 9=19 I 0 679. 


necessarily is dismissed. The appellant 
will pay his own costs and those of the 
contesting respondents. 

B.v./r.K. Appeal dismissed. 
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Stuart and Kanhaiya Lal, A. J. Cs. 

Lal Bahadur and another —Defendants 
—Appellants. 

v. 

Zalim Singh and others —Plaintiff and 
Defendants—Respondents. 

First Appeal No. 77 of 1913, Docided 
on 8th January 1915, from decree of Sub- 
Judge, Hardoi, D/- 14th April 1913. 

(a) Mortgage—Redemption—Clog on As 
general rule right of forclosure and right of 
redemption should be co-extensive Post¬ 
poning redemption till 60 years but roorl* 
gagee reserving right to sue at any time—This 
was held to be unreasonable. 

Ab a general rule, the right of foreclosure and 
the right of redemption should be co-extensive, 
and every agreement by which the right of re¬ 
demption is fettered for the benefit of the mort¬ 
gagee without any corresponding advantage to 
the mortgagor must be examined with olose 
scrutiny. Thus where a mortgage-deed contained 
onerous and one-sided conditions, the effect of 
some of which was to permit the mortgagee to 
call in the mortgage-money together with the 
money spent by him in making improvements 
on the mortgaged property at any time he liked, 
and to postpone redemption till the expiry of 
60 years from the date when the mortgage would 
be converted from simple into usufructuary : 

Held: that the covenant postponing redemp¬ 
tion was an unreasonable fetter on the equity of 
redemption and could not be enforced, so that 
the mortgagor was entitled to redeem irrespec¬ 
tive of that fetter: 20 Bom 677; 22 Bom 375 and 
AIR 1914 Oudh 379, Ref. IP 153 L ll 

(b) Contract—Consideration — Absence of 
consideration—Burden of proof is on party 
alleging unless person is shown to be weak 
in intellect and under undue influence. 

The onus of proving want of consideration lies 
heavily on the party alleging it, but where it is 
found that he is a man weak in intellect and 
hard of hearing who played the part of an irres¬ 
ponsible puppet in the hands of the opposite 
party, the onus is mitigated to Borne extent in 
this way that the Court may for its own satis¬ 
faction demand from the opposite party, if it 
thinks proper under the circumstances of the 
case, reliable evidence of the fact that there was 
no want of consideration as alleged. [P 153 C 2J 

(c) Evidence—Oral loan—Proof of—Entries 
in lekha bahi unless corroborated cannot be 
relied upon. 

In the absence of corroborative evidence, no 
reliance oan be placed on the entries of oral loans 
as appearing in a lekha bahi, inasmuch as it is 
not a regular account-book kept in the ordinary 
course of business from day to day. [P 154 0 1] 
Qokaran Nath Misra—tor Appellants. 
A. P. Sen and Amjad Ali —for Res¬ 
pondents. 
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Judgment—This was a suit for re- Rs. 1,451-5-0 out of the consideration 
deruption of a mortgage effected, by Zalim spaci6ed in the mortgage of 14th Novem- 
Sicgh ia favour of ShankarSingh on 14th her 1895, and Rg. 9/8 out of the eon- 
November 1895, and of a deed of further sideration specified in the deed of further 
charge executed by Zalim Singh in favour charge dated 5th June 1896, and that 
of the same person on 5th June 1896. the mortgagee, taking undue advantage 
The property mortgaged comprised a 5 of the fact that he was an old banker 
biswas share in the village of Tajpur in- (mahajan) of the plaintiff and that the 
eluding sir plots belonging to the mort- plaintiff was hard of hearing fraudulently 

gagor. The mortgage purported to have got unreasonable and unconscionable eon- 
been made in lieu of Rs. 5,000 out of ditions entered in the mortgage deed and 
which R 3 . 2,131 were left with the mort- got 60 (sath) years entered instead o 
gages for payment of certain prior in- seven (sat) years as the period for which 
cumbrances due to him and another per- redemption was to be postponed from 
son named Balwant Singh; Rs. 219-6-0 the date of the recovery of possession, 
were left for payment to Chunni Lal on The suit was filed on 31st May 1912* 
account of a promissory, note dated Magh and it is admitted by the parties that till 
Sudi ofch, Sambat 1951, Rs. 511-10-0 that date the mortgagee had not paid the 
were left for payment of an unregistered sum of Rs. 2,131 left with him for pay- 
bond held by Sardar Singh dated 14th ment of the prior mortgage and deed of 
September 1895, and Rs. 1,912-8-0 were further charge due to him and Balwant 
stated to have been credited towards Singh, or recovered possession over any 
some money due on aooount of bocks, portion of the mortgaged property. It 
and balance to have been paid partly for is in fact conceded that a suit for re- 
the purchase of stamp and partly at the demption of the said mortgage and the 
time of execution and registration. The deed of further charge was then pending 
deed of further charge purported to have on behalf of the heirs of Shankar Singh, 
been executed in lieu of Rs. 100 out of who had died meanwhile, against Bal- 
whieh Rs. 90 were credited towards want Singh, the co-mortgagee, for posees- 
money said to have been due to the mort- sion of a two and a half biswas share 
gagee on account-books, and the balance comprised in the mortgage and deed of 
was stated to have been paid in cash further charge, held by Shankar Singh 
partly for the purchase of stamp and and Balwant Singh jointly, and that the 
partly before the Sub-Registrar. The money due on the said mortgage and 
mortgage deed provided that the mort- deed of further charge was not paid to 
gagee shall pay Rs. 2,131 on account of Balwant Singh till 16th May 1912. 
prior mortgages due to the mortgagee and The main defence so far as it is material 
Balwant Singh jointly when those mort- for the purposes of this appeal, was that 
S ages became payable four years and four the plaintiff had received the full amount 
months later and obtain possession over of consideration specified in the deeds of 
the mortgaged property, that till such mortgage and further charge, that the 
payment and the recovery of possession, allegations of fraud and undue influence 
the balance of the mortgage money was were inoorreot, and that the suit for re- 
to bear interest at annas twelve percent, demption was premature and not main- 
per menBem, compoundable annually, tainable. The picas of fraud and undue 
that from the date of possession the pro- influence were given up during the bear- 
fits of the mortgaged property were to be ing of the suit in the Court below. The 
appropriated in lieu of interest, and that learned Subordinate Judge found on the 
if the mortgagee wanted to recover his other issues that the plaintiff had failed 
money he would be entitled to do so at to prove that he had not received the 
any time after giving a month’s notice consideration money specified in the 
to the mortgagor, but the mortgagor deeds of mortgage and further charge, 
would not be entitled to redeem the that the covenant, postponing redemp- 
raortgage for a period of 60 years from fcion for a period of 60 years from tbe 
the date of the recovery of possession by date of the recovery of possession, 
the mortgagee of the mortgaged pro- operated as an unreasonable fetter on-the 

Perfcy. equity of redemption and was not enforce- 

The allegations of the plaintiff were able. He gave a decree accordingly for 
that he did not receive anything more than redemption of the mortgage and deed of 
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farther charge in question on payment of 
Bb.‘ 10,777-7-0 to the mortgagee. Defen¬ 
dants 1, 2 and 3 who are the heirs of 
Shankar Singh have appealed from that 
deoree, contending that the plaintiff was 
not entitled to a deoree for redemption 
and that the amount of mortgage money 
awarded hy the Court below was in¬ 
adequate. The plaintiff has hied oross- 
objections, impugning the finding of the 
Court below in regard to the payment of 
the disputed consideration money and 
the amount adjudged as payable to the 
mortgagee. 

In view of the onerous and one-sided 
.conditions contained in the mortgage 
deed, the effect of which is to permit the 
mortgagee to call in hia money at any 
time he likes and to postpone redemption 
till the expiry of 60 years from the date 
of the recovery of possession, we agree 
with the learned Subordinate Judge that 
the covenant postponing redemption was 
an unreasonable fetter on the equity of 
redemption. As a general rule the right 
of foreclosure and the right of redemp¬ 
tion should be oo-extensive, and every 
agreement by which the right of redemp¬ 
tion is fettered for the benefit of the 
mortgagee without any corresponding 
advantage to the mortgagor must be exa¬ 
mined with close scruting. The mortgage 
deed in this case provided for the con¬ 
version of a simple into a usufructuary 
mortgage on payment of the money left 
with the mortgagee on account of certain 
prior incumbrances when they fell due, 
thereby securing to the mortgagee the 
fnlleat possible opportunity of realizing 
his interest from the profits. Yet it 
allowed the mortgagee to call in his 
money at any moment ha liked giviug a 
a month’s notice to the mortgagor and 
restrained the mortgagor from seeking 
redemption before the expiry of 60 years 
from the date of possession and further 
hardened him with an obligation to pay 
the arrears of rent and takavi which may 
be then due by the tenants and the costs 
of wells constructed, partition obtained 
or suits instituted by the mortgagee for 
any purpose whatsoever in augmentation 
of the principal and interest due on the 
mortgage. If a mortgagee constructs 
Welle, obtains partition or files suit3 
against tenants for arrears of rent, 
enhanuement or ejectment, he does so 
evidently for his immediate benefit, or 
in. Other words, to increase his profits 
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from the mortgaged property. It. would 
he unreasonable under the circumstances 
to allow him to enjoy the benefit of the 
increased profits foraa unduly long period 
and also to recover the money spent in 
making improvements from tho mort¬ 
gagor at the time of redemption. 3. 72, 
T. P. Act, defines the purposes for whioh 
a mortgagee in possession may spend 
money and add it with interest thereon 
to the principal sum secured by the 
mortgage. 

The oonvenants contained in the mort¬ 
gage deed thus enable the mortgagee by 
heavy outlays on improvements to pre¬ 
vent redemption for a much longer period 
than 60 years. The principle laid down 
in Sayad Abdul Halt Sardar Diter Jung 
Bahadur v. Ghulam Jilani (l) and Sari. 
v, Motiram Mahadu (2), which was 
followed by this Court in Durga Singk 
v. Nawab Mirza Muhammad Baza 
Husain Khan (3), applies to this caBe 
and the plaintiff is entitled to redeem 
tha mortgage irrespective of the fetter 
which the mortgage deed seeks to impose. 
The term of 60 years provided for re¬ 
demption does not moreover begiu till 
tha mortgagee suooesds in obtaining 
possession from r.be prior mortgagees of 
the mortgaged property. Tne suit was 
filed before the mortgagee had succeeded 
in obtaining possession, or in other words 
before the term of 60 years had begun to 
operate and it oannot therefore in either 
vie w of the case be regarded as premature. 
The finding of the Court below as to the 
amount of tha mortgage money payable 
by the mortgagor does not, however, ap¬ 
pear to be satisfactory. The learned 
Subordinate Judge rightly held that the 
onus of proving w int of consideration lay 
on the plaintiff. Bat in view of his sub¬ 
sequent findings theonusdoes not appear 
to lie on him as heavily, as the learned 
Subordinate Judge supposed, for he found 
from the impression made and the con¬ 
duct of the plaintiff in the witness-box 
that the plaintiff was a man of weak 
intellect and hard of hearing, and that 
he had played the part of an irresponsible 
puppet in the hands of the mortgagee in 
this transaction. 

The learned Subordinate Judge further 
found that the plaintiff was not even 

1. (189G) 20 Bom 677. 

2. (1893) 22 Bonn 876. 
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capable cf deposing to the facts men¬ 
tioned by him in his deposition and that 
they too had most probably been put 
into hia mouth by some interested per¬ 
sons before he stepped into the witness- 
box. He was not even satisfied as to how 
the documents were obtained and the 
plaintiff made to set his hand on them. 
On these findings, it was obviously 
dangerous for the Court below to have 
accepted, as it would be unsafe for us to 
accept, the statements made ‘by the de¬ 
fendants as to the payment of the con¬ 
sideration, unless corroborated by reliable 
evidence. Ths first item credited in the 
mortgage deed, dated 14th November 
1895, is a sum of Bs. 1,912-8-0 said to 
have been due on a book account. The 
account book containing this is a mere 
ledger; the first three page3 of which 
purport to bear the plaintiff’s accounts, 
authenticated by his alleged signature. 
Those signatures were not shown to the 
plaintiff in the courseof his examination 
and if the evidence of Beche Lal, one of 
the attesting witnesses of the mortgage 
deed in suit, be true the entries were 
made in the account bock, and the signa¬ 
ture of Zalim Singh taken either at the 
time of oxeoution of the mortgage deed 
or about a month or so prior to its exe¬ 
cution., The plaintiff was at that time 
on bad terms with Balwant Singh and 
was evidently at tb9 mercy of those who 
fed and supported him. Beche Lal says 
that Shankar Singh was feeding and 
supporting Zalim Singh, but whether the 
latter was being fed and supported from 
the inoome derived from his sir lands or 
from money borrowed from others, the 
evidence does not make clear. 

The accounts entered in thelekha bahi 
comprise various item3 of oral loans said 
to have been advanced between 18th 
October 1894 and 15th February 1896. 
But in the absence of corroborative evi¬ 
dence, apart from the alleged signatures 
of the plaintiff, the authenticity of which 
has been left undetermined, no reliance 
can be placed on the lekhabahi, inasmuch 
as it is not a regular account book, kept 
in the ordinary course of business from 
day to day. The other items of considera¬ 
tion mentioned in the mortgage deed in 
: auit relate to moneys said to have been 
left for payment to Chunni Lal and 
Sardar Singh on account of a promissory 
note stated to have been due to the 
former and an unregistered bond held by 
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the latter. But the promissory-note 
and the bond aforesaid have not been 
filed or otherwise proved by independent 
evidence. Chunni Lal is admittedly at 
present in the service of the defendants, 
and Sardar SiDgh was the father of de¬ 
fendant 2. The Court below did not 
definitely find whether any money was 
actually due by the plaintiff to Chunni 
Lal and Sardar Singh. It did not deter¬ 
mine one way or the other whether the 
money entered as credited towards the 
bahi debt in the mortgage deed in suit 
and the deed of further charge dated 5bh 
June 1896, was actually due, and in view 
of the circumstances of the case, we do 
not consider ourselves justified incoming 
to a finding on the questionof considera¬ 
tion without giving the contesting de¬ 
fendants an opportunity of establishing, 
by such evidence as they may possess, 
that the items oredited in the deeds of 
mortgage and further charge or left with 
the mortgagee for payment to Chunni Lal 
and Sardar Singh, were actually due and 
that the entire consideration was paid in 
the manner described in the said deeds. 

We are not in any way relieving the 
plaintiff of the burden that lay on him 
of proving that ha had nob received the 
consideration. But we consider it desir¬ 
able that we should have more definite 
materials placed at our disposal either 
by the plaintiff or by the defendants, to 
enable us to determine whether the items 
of consideration entered in the deeds in 
suit are genuine. The award of interest 
by the learned Subordinate Judge on the 
profits of the sir plots which remained 
in the possession of the mortgagor, also 
seems to be questionable, for the defen¬ 
dants have already been allowed interest 
on the snm of Rs. 2,869 claimed to have 
been paid by the mortgagee from the 
date of the mortgage till 16th May 1912. 
The mortgagee was either entitled to the 
profits of the mortgaged property, or if 
possession was wrongfully withheld from 
him to interest on the amount actually 
paid by him, but not to both. The mort¬ 
gagor having failed to deliver possession 
over sir plots, the mortgagee was entitled 
to recover interest on the money paid by 
him till the date on which he recovered 
possession over the mortgaged property. 
The mortgagee rights held by Bhup Gi* 
were assigned to Shankar SiDgh and 
Balwant Singh by a sale deed dated I5fch 
August 1881. The portion of the niort- 
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gage money due to Balwant Singh is 
stated to be still recoverable. The plain¬ 
tiff, however, alleges that h8 had paid 
both the assignees, but the Court below 
has recorded no finding on the point. 

Before determining the amount due to 
the mortgagee, we direot the Court below 
accordingly to take evidenoe on the 
following matters and report its findings 
to this Court within two months from 
thlB date. 1. Whether any money was 
■due by the plaintiff to Shankar Singh on 
the book account, as entered in the deeds 
of mortgage and further charge in suit 
and, if so, how much? 2. Whether any 
money was due to Chunni Lai and 
Sardar Singh by the plaintiff as described 
in the said deeds and whether Shankar 
Singh paid the same and, if so, when and 
how much? 3. Whether a sum of 
Bs. 25-8-0 was paid to the plaintiff at 
the time of the execution of the mort¬ 
gage deed in suit? 4. What is the 
amount of the mortgage money payable 
by the plaintiff for the redemption of 
the deeds of mortgage and further charge 
in suit, taking into aocount the amounts 
admitted to have been received by the 
plaintiff or proved to have been paid by 
bim. 6. Whether the mortgage-money 
due to Bhup Gir was paid by the plain¬ 
tiff and, if so, how much and when? Ten 
days from the date of the finding will be 
allowed to the parties for filing objec¬ 
tions. 

K.N./r.K. Issue remitted. 
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Lindsay, C. J, and Kanhaiya 
Lal, A. J. C. 

Baghunath Bakhsh —Plaintiff—Appel¬ 
lant. 

' * * v. 

Muhammad Bakhsh and others — De¬ 
fendants—Respondents. 

First Appeal No. 32 of 1913, De¬ 
cided on 17th Maroh 1916, from decree 
of Sub-Judge, Bara Banki, D/- 28th 
February 1913. 

Contract Act (4 of 1872), S. 11—Transfer 
by sale to minor not void. 

A transfer by sale to a minor is not void by 
reason of his minority: Case law discusse d. 

, 1 [P 156 0 2, P 157 0 1] 

5 A. P. Sen —for Appellant. 

■ Sami Ullah and Wazir Hasan — for 
Bespondents. 

Judgment.—The appeal arises out of 
a suit for pre-emption brought by the 
l^Untiff, Baghunath Bakhsh, who is a 


minor. The suit was dismissed by the 
lower Court on the grotmd tthab the 
plaintiff had no title to maintain the suit. 
The sale sought to bo pre empted was a 
Bale of the superior proprietary rights 
of a village called Sadruddinpur. De¬ 
fendant -3, Chaudhri Sha6quzamman, 
was the vendor and defendants 1 and 2 
were the vendees. In para. 4 of the 
plaint it was alleged that the plaintiff 
was an under-proprietor of the village 
and was also a member of the village 
community and therefore entitled to seek 
pre emption. The vendees in their writ¬ 
ten statement denied these allegations, 
but did not de6nitely state grounds for 
their denial. It was only after the evi¬ 
dence had been closed and the arguments 
had commenced that these defendants 
challenged the plaintiff’s title on the 
ground that it was based upon a sale- 
deed executed in his favour in the year 
1907. It was contended’that a sale-deed 
in favour of a minor wa9 void and passed 
no interest to the purchaser. 

After this point had been raised, the 
parties were allowed to produce farther 
evidence. Bor the plaintiff ib was sought 
to be proved that the sale had been 
negotiated and carried through by one 
Ram Sahai, an uncle of the minor who 
was joint in family with him, and that 
the purchase had been made for the be 
netib of the joint family in the name of 
the minor. As an alternative case it 
was pleaded that the sale was good, as 
the transaction had been concluded by 
Ram Sahai who was the de facto guardian 
of the minor and who was acting as euoh 
for minor’s advantage. The Subordinate 
Judge found against the plaintiff on 
these pleas and relying apparently on 
the judgment of their Lordships of the 
Privy Council reported as Mir Sarwarjan 
v. Fukhruddin Mahomed Chowdhuri (1) 
came to the conclusion that there wan no 
valid sale and therefore no title in the 
plaintiff to sue. In the concluding por¬ 
tion of his judgment he stated that 
although the sale had, without doubt, 
been negotiated by the plaintiff's unole, 
the transaction was nevertheless void by 
reason of the plaintiff’s minority. 

In appeal here the contention is that 
the view of the law that a transfer by a 
sale to a minor is void is wrong. The 
only a uthori ties directly in point which 

1. (1912)39 Oftl 293=18 I 0 ?3l=$9 I A 
(PC). . 
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have been t'ised in support; of the view 
taken oy iiio Court below are a judgment 
of a Bench of the Madras High Court 
reported as Navakoti Narayana, Ghetty 
v. Loyalinja Ghetty (2), and the decision 
of a single Judge of the Allahabad High 
Court to be found in Mt. Munni v. 
Madan Gopai (3). 

In both of these rulings it is laid down 
that a sale to a minor is void and this view 
has been arrived at by deduotion from 
the law as laid down in 'the well-known 
case of Mohori Btbcev. Dharmodas Ghose 
(4), in which it was declared by their 
Lordships of the Privy Council that a 
mortgage made by a minor is void on the 
ground that he is a person .nob com¬ 
petent to contract, and that being so 
any transfer of property made by a minor 
must necessarily be void under S. 7, 
T. P. Act, which by implication provides 
that there can be no valid transfer by a 
person who is under disability to con¬ 
tract. The question with which we are 
concerned here is a different one uamely 
the capacity of a person to acquire owner¬ 
ship of property by transfer from another. 
The only provision of tho Transfer of Pro¬ 
perty Act which relates directly to dis¬ 
qualification to take by transfer is to be 
found in S. 0, Cl. (h), of the Act where it 
is laid down that no transfer can be made 
to a person legally disqualified to be a 
transferee. Who the persons so dis¬ 
qualified are, is nob stated in the clause; 
to ascertain who they are we have to 
refer fo other provisions of the law 
generally which declare the disqualifica¬ 
tion. Wo have feu example, the provi¬ 
sion embodied in S 136 of the Act impos¬ 
ing incapacity upon Judges, Legal Prac¬ 
titioners and officers connected with 
Courts of Justice so as to prevent them 
acquiring interests in actionable claim. 

Similarly in the Civil Procedure Code, 
O. 21, Rr. 1 2 and 73, we find restrictions 
upon the right of acquiring property 
placed upon-holders of decrees in execu¬ 
tion and upon officers or other persons 
who have duties to perform in connexion 
with Court sales. But nowhere do we 
find any express provision of law by 
whioh it is declared that competency to 
contract is to constitute a criterion of 
capacity to acquire property by trans¬ 
fer. Bearing in mind that the legis- 

2. (1910) S3 Mad 312=4 I 0 383. 

3. (1915) 27 1 0 733. 

4. (1903) 80 Cal 539=30 IAIU(PC). 
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lature thought it necessary to lay down 
that want of contractual capacity is a 
disqualification for the purpose ofanswer- 
iog ownerships, it might reasonably be 
expected that if the intention was to 
bar transfers to persons who camiofe 
make a valid contract that intention 
would have been expressed in language 
no les3 clear. And if the poliey 
of the law of property is to allow 
the free alienation and circulation of 
property, it does not appear to ns tc be 
legitimate to import into it a disqualifica¬ 
tion which it does not expressly contain 
so as to restrict the right of an owner of 
property to dispose of it as he pleases. 
"The right cf alienation is as a rule in¬ 
cidental to and inseparable from the 
beneficial ownership of property.” 
(Dart). 

That the Transfer of Property Acb 
does not regard want of capacity to eon- 
tract as a bar to the acquisition of pro¬ 
perty by transfer is clear from a refer¬ 
ence to the provisions of S. 127 of the 
Acb relating to transfer by way of gift. 
To render a transfer of this nature 
complete there must bs acceptance by or 
on behalf of the donee (S. 123), and 

S. 127 provides that although a donee 
who is nob competent to contract and 
who accepts property burdened by an 
obligation iB nob bound byhis acceptance, 
he may become so bound if after becom¬ 
ing competent to contract, and being 
aware of the obligation, he retains the 
property which has been given to him. 
In other words, the want of competency 
in the donee to contract does not prevent 
the property being transferred to him. 

A similar principle is recognised in 
S. 248, Coatract Act, which provides for 
the case of a minor admitted to the be¬ 
nefits of a partnership. Lastly we may 
notice that the definition of the expres¬ 
sion "transfer of property” contained in 
S. 5, T. P. Act, does not import any dis¬ 
qualification oq the part of a minor to 
acquire property by transfer. We can 
see no good reason, therefore, for the 
proposition that a minor, because he is 
not competent to contract, is debarred 
from taking property under a transfer by 
sale. As for the argument that such a 
transfer, should be aesmed void because 
S. 55, T. P. Act, imposes certain liabili¬ 
ties upon the purchaser, the answer 
appears to be that these liabilities do 
not arise out of contract. They are Jia- 
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brlifcies whioh tho law declares to be 
incidental, not to a oontraot, but to a 
transfer of property in this particular 
way. 

The law haB thought proper to protect 
the interests of minors by declaring them 
incompetent to dispose of their property, 
but we are unable to Bee how suoh a 
provision oan be treated aB, or transmut¬ 
ed into, a legal disability on the part of 
a minor to acquire property by transfer. 
We oannot, therefore, in the absence of 
any authority higher than those which 
have been cited to us, accept as good law 
the proposition that a sale to a minor is 
void. Nor oan we agree with the Court 
below that such a principle is deducible 
from the judgment of their Lordships of 
the Privy Council reported as Mir 
Sarwarjan v. Fakhruddin Maliomed 
Ohotudhuri (l). That was a case in 
whioh a plaintiff was suing for specific 
performance of a contract for the sale of 
immovable property entered into by his 
guardian on his behalf while he was still 
a minor. It was held that it was not 
within the competence of the guardian 
to bind the minor or his estate by suoh 
a eontraot, that the minor was not bound 
and that accordingly there being no 
mutuality the minor was not entitled to 
have the contract specifically performed. 
There was no question of any transfer 
of property to the minor, for a contract 
for the sale of immovable property does 
not operate to pass any interest in the 
property to which the eontraot relates 
and the judgment in our opinion cannot 
be treated as laying down by implication 
that a sale of immovable .property to a 
minor is void. It simply lays down that 
a guardian cannot bind the minor by any 
purely personal covenant. 

We have before us in this case a trans¬ 
action of sale evidenced by a duly re¬ 
gistered deed executed in 1907, five 
years before this suit for pre-emption 
was brought. We have evidence to show 
that the negotiations for the purchase of 
the land were carried on through Ram 
Sahai, the uncle of the minor who if he 
was not the legal guardian of the minor 
at the time, may be treated as having 
acted on behalf 'of the minor’s mother 
who was then his legal guardian. The 
full consideration was paid at the time 
of registration, the conveyance was made 
ove and has been produced in Court on 
be of the purchaser, and he ha3 been 
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in possession ever sinco. In these oi r 
oumsbanoes wa hold that there has been 
a oompleto transfer to tho plaintiff of 
tho property specified in tho conveyance 
and by virtue of that ownership he is 
entitled to maintain tho suit for pre¬ 
emption. 

The price of tho property is not in dis¬ 
pute; it was Rs. 17,970and the plaintiff 
admitted that be was liable in addition 
to pay a sum of Rs. 180 on account of the 
stamp duty levied on the sale-deed.inThe 
vendees sought to charge the plantiff 
with a further sum of Rs. 125, incurred 
for costs of registration, but the owel 
Court held that the plaintiff was ner 
liable bo pay this sum and tho finding to 
this effect has not been challenged here 
in appeal. The result is that v,e accep 
the appeal set aside the decree of the 
Court below and direct that the plaintiff 
be given a decree for pre-emption in the 
usual form directing payment into Court 
on or before a day three months from the 
date of the decree of this Courfe of llupeet 
18,150. The plaintiff is entitled to coats 
both here and in the Court below against 
the defendants. 

B.v./r.k. Appeal allowed. 
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Stuart, A. J. C. 

Our Charan Prasad — Plaintiff — Ap¬ 
pellant. 

v. 

Mt. Bachni and another — Defendants 
—Respondents. 

Second Appeal No. 212 of 1915, De¬ 
cided on 25th February 1915, from de¬ 
cree of Dist. Judge, Hardoi, D/- 21st 
February 1913. 

(a) Civil P. C. (1908), O. 21. R. 62 — Pro¬ 
perty sold subject to mortgage—Purchaser 
not entitled to question validity of mortgage. 

Whore a property is sold subject to a mortgage, 
as provided for in O. 21, R. 62, Civil P. O., only 
the judgment-debtor’s right of redemption is sold , 
so tbat the purchaser doeB not aoquire any greater 
rights than those of redeoming the mortgage, and 
the purchaser cannot question the validity of 
such a mortgage : 28 All 418; 16 O G 211, Foil. 

n v [P 168 O 1 ] 

(b) Civil P. C. (1908), S. 64 — Attachment 
— Sale of encumbered property subject to no 
encumbrance — Liability cannot be avoided 
by auction-purchaser —Transfer of Property 
Act (1882), Ss. 52 and 53. 

Whore a property, although enoumbered, is sold 
subject to no encumbrance, the purchaser ia never¬ 
theless liable to discharge tho o.ocumbrauce. 
Neither tho provisions of Ss. 62 and 63, T. p] 
Act, nor those of 8 . 64, Civil P. C., help him ta 
escape the liability. [p 153 0 
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A. P. Sen —for Appellant. 

K. Darabji—tor .Respondents. 

Judgment. —On 7th May 1904, Mt. 
Baohni attached one bouse and certain 
plots in execution of a simple money- 
decree. Both these properties had been 
mortgaged by a mortgage of a date prior 
to 7th May 1904. On 22nd July 1904 
and 23rd May 1905 the judgment-debtor 
executed deeds cf further charge with 
regard to both the house and the plots. 
There is nothing to show that the bene¬ 
ficiary under the deeds of further oharge 
had any knowledge of the attachment of 
7th May 1904. On 15th July 1905 the 
house was sold for Rs. 10 and purchased 
by the decree-holder herself. In the pro¬ 
clamation of sale no mention was made 
of prior encumbrances. On 17th Janu¬ 
ary 1906 a proclamation of sale was 
issued with regard to the plots in which 
it was declared that they were subject to 
the original mortgage and to both the 
deeds of further charge. On 23th March 
1906 the decree-holder purchased the 
plots herself. There is an order dated 
17th January 1916, which, in my opi¬ 
nion, is clearly an order under S. 282 of 
Act 14 of 1882 which was then in force. 
The learned District Judge has held that 
the purchaser of the plots is liable to 
satisfy only the mortgage and not the 
deed of further charge. I find that he is 
in error upon this point. It was decided 
in Shib Kunwar Singh v. Shco Prasad 
Singh (l), that in a case in which pro¬ 
perty is sold subject to a mortgage, as 
provided for in S. 282, only the judg¬ 
ment-debtor’s right of redemption is sold, 
so that the purchaser does nob acquire 
any greater rights than those of redeem¬ 
ing the mortgage, and that it is not open 
to the purchaser to question the validity 
of such a mortgage. The decision is ap¬ 
proved in Bam Kumar v. Dwarka Par - 
shad (2). Following these two decisions 
I hold that, as the sale was under S. 282 
of the old Code and both the mortgage 
and the charges were declared at the 
time of sale, it is net open to the pur¬ 
chaser now to question the validity of 
either the mortgage or the charges. But 
the case of the house is different, It 
was sold subject to no encumbrance. The 
learned District Judge has held that the 
purchaser is liable to satisfy the deed of 
mortgage. I ives! not discuss this poiDt, 

1. (1906) 28 All 418. 

2. (1912) IB 0 0 211=16 10 6. 


as it was for the respondents to appeal 
against that decision of the learned Dis¬ 
trict Judge, and they have not done ao. 
All that I have to consider with regard 
to the house is whether the learned Dis¬ 
trict Judge was right in holding that the 
purchaser is not liable on the charges of 
22nd July 1904 and 23rd May 1905 which 
were not declared in the sale proclama¬ 
tion. Th9 learned District Judge bases 
lais conclusion on the point on the terms 
of S. 52 of Act 4 of 1882. I do not agree 
with him with regard bo the application 
of this section. There was no transfer 
pendente lire, for the right to the house 
was not directly or specifically in ques-- 
tion in the course of a contentious suit 
or proceeding. I have considered the 
effeot of the provisions of S. 276 of Act 
14 of 1882. Here there was a private 
alienation of the house after attachment, 
which under the provisions of that sec¬ 
tion is void against all claims enforceable 
under the attachment. I do not, how¬ 
ever, consider that the title to hold the 
bouse unencumbered by the subsequent 
charges can possibly be considered to be 
a olaim enforceable under the attachment 
of a house in execution of a simple 
money-decree. Nor can the provisions 
of 8. 53, Act 4 of 1882, be invoked to 
assist the purohaser, as the beneficiary 
under the deeds of further oharge was a 
transferee in good faith and for consi-. 
deration. This appeal, therefore, must 
suooeed. I set aside the decision of the 
learned Distriot Judge and restore the 
decision of the learned Subordinate Judge 
upon this point. The respondents will 
pay their owd costs and those of the ap¬ 
pellant in all Courts. 

k.n./r.k. Appeal allowed. 

• 
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Lindsay, J. C. and Kanhaiya Lad, 

A. J. C. 

Hisar Husain and others —Applicants. 

v. 

Mt. Ashraf-un-Nisa —Opposity Party. 

Privy Council Appeal No. 21 of 1914, 
Decided on 3rd February 1915. 

Privy Council—No appeal unless substan¬ 
tial question of law involved. 

No appeal lies to the Privy Council unless 
there is a substantial question of law arising on 
the concurrent fiodings of the appellate Court 
and the Court below, i. e., a question of law not 
already settled by several previous decisions of 
the Privy Council: Case law discussed. 

[P 169 0 1] 



lMfr Gajraj Singh v 

Ishwari Prasad —for Applicants. 
Mahomed Nasim—lor Opposite Party. 
Judgment. —This is an application 
for leave to appeal to His Majesty in 
Oonnoil. The suit related to a deed of 
gift, said to have been exeouted by a 
pardanashin lady in favour of her brother, 
Ata Husain, who was acting as her 
manager, in respect of her entire zamin- 
dari and house property. It was found 
by thiB Oourt in concurrence with the 
Court below that the lady exeouted the 
deed of gift without realizing its purport 
or understanding its consequences, that 
the signing of the deed was due to the 
trust reposed by her in the goodwill of 
Ata Husain, and that the gift was not 
aooompinied or followed by delivery of 
possession and was not consequently 
valid and enforceable. It was further 
fouud that the gift being invalid for want 
of delivery of possession under the Maho¬ 
med an law, the olaim was not barred by 
limitation or by S. 42, Specifio Rjliof Act. 

The valuation of the suit exceeds 
Rs. lO.UOO. But the appeal does not in¬ 
volve any substantial question of law, 
not previously determined by several 
decisions of their Lordships of the Privy 
Oonnoil. There was no variation bet¬ 
ween pleading and proof, for the lady 
alleged in the plaint that she did not 
execute any document by way of a deed 
of gift or transfer, so as to divest herself 
of her entire property that she was an 
old, rustic, pardanashin lady, possessing 
no capacity to understand a transaction 
or the purport of a deed, that she had 
completely fallen under the influence of 
the defendant who was managing her 
estate, and used to believe everything he 
told her, that it was possible that he 
might have obtained her signature on 
some deed by misrepresentation and fraud 
and that if her signature was obtained 
on any suoh deed it was void, as having 
been improperly obtained without her 
having been made acquainted with the 
real purport and contents thereof, or 
given an opportunity of obtaining inde¬ 
pendent advice. She also alleged in the 
plaint that she had not delivered posses¬ 
sion. The findings of fact arrived at by 
this Court and the Court below on the 
question of the fiduciary relationship, 
and the oiroumstanoes under which the 
deed of gift was obtained and in regard 
to the non-delivery of possession, are 
fatal to the defendants’ appeal and as 
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observed by their Lordships of the Privy 
Council in Karuppanan Servai v. Srini - 
vasan Ghetty (l) and Saijad Husain v. 
Nawab Abid Husain Khan (2), no ap¬ 
peal lies unless there is a substantial 
question of law arising on the findings of 
fact concurrently arrived at. The ques¬ 
tions of burden of proof and of the in¬ 
validity of a deed of gift not accom¬ 
panied by delivery of possession accord¬ 
ing to the Mahomedan law have been 
settled by a long course of decisions of 
the Privy Council, ending with Kali 
Bakhsh Singh v, Ram Go pal Singh (3), 
Khajooroonissa v. Rowshan Jehan (l) 
and Ckudhri Mehdi Hasan v. Mahomad 
Hasan (5). No question of limitation 
arises if the gift is in itself void and un¬ 
enforceable. The application is there¬ 
fore disallowed with costs. 

B.v./r K. Application reiecied. 

1. (1902) 25 Mad 215=29 1 A 28 (P C). 

2. (1912) 34 All 465=15 0 0 271=10 I G 197= 
39 I A 156. 

3. (1914) 35 All 81=1G 0 0 378=21 10 9^6 
(PC). 

4. (187G-77) 2 Cal 184=3 I A 291 (P C). 

5. (1906) 28 All 439=9 0 0 106=33 I A 68 

(P 0). 
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Lindsay, J. C. 

Gajraj Singh and others —Judgment- 
debtors—Appellants. 

v. 

Gauri Shankar and others — Decree- 
holders—Respondents. 

Execution Deoree Appeal No. 40 of 
1914, Decided on 22nd December 1914, 
against order of Dist. Judge, Sitapur, 

D/- 1st August 1914. 

Civil P. C. (1908), O. 41, R. 20— Omission 
to implead in appeal party to suit is technical 
defect—Appeal should not be dismissed — 
Court can order under R. 20 to implead 
person—No qu stion of limitation arises. 

Where by a mere act of inadvertence the ap¬ 
pellant fails to implead a person who was a 
party in the lower Court, the appeal ought not 
to b3 dismissed on the simple technical ground 
that the said person is no party to the appeal 
and that limitation has expired for the purpose 
of nuking him a party, but must be deoided on 
merits after that parson is directed by the Ap¬ 
pellate Court to be made a party; for, under 
0. 41, R. 20, Civil P. C., the Court has full 
authority to direct the addition of parties in an 
appeal, aod when it takes aotion under this rule, 
no qu-sti>n of limitation can arise: 14 All 164 
(F B)\ 33 Cal 329 Ref. [P 160 0 1,2 ] 

Basdev Lai and Gopal Sahai — for 
Appellants. 

Hari Kishen Dhaon for Gokaran Nath 
Misra —for Respondents. 
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Judgment.—The facts of this are as 
follows: A decree was obtained against 
cue Sheodin Singh by three decree- 
holders, namely, Gauri Shankar, Ram 
Prasad and Mt. Umrai. After Shecdin 
Singh's death an application was made 
to execute this decree against his legal 
representatives. A notice was issued to 
these representatives and they appeared 
before the Court and filed certain objec¬ 
tions to the execution cf the decree. 
Their objections were dismissed and 
they wont in appeal to the Court of the 
District Judge. In their appeal these 
objectors failed to implead Mt. Umrai, 
one of the decree-holders, but they im¬ 
pleaded her son, one Jagannath. Mt. 
Umrai, it may be observed, was a party 
ia the Court of first instance. At the 
time the appeal was up for hearing 
before the District Judge, an objection 
viia made to him that Umrai was not a 
party to the appeal and it was contended 
that aa limitation had expired for the 
purpose of making her a party, the 
whole appeal was bound to fail and must 
be dismissed. The learned Judge ac¬ 
cepted this contention and allowed tbe 
preliminary objection to prevail, with 
the result that the appeal was dismissed 
with costs. 

It is contended here that the learned 
Judge ought not to hav9 acted in this 
way and in my opinion tbe appeal 
should be allowed. It seems to have 
been ao more that an act of inadvertence 
on the part of the appellants that they 
did not implead Mt. Umrai in the 
proceedings before tbe District Judge. 
After the application for execution had 
been made, notice was sent to the judg¬ 
ment-debtors to appear and show cause. 
It has been proved that the copies of the 
notices which were served upon these 
judgment-debtors did not disolose the 
names of all the decree-holders. The 
heading of the notices received by 
them was “Gauri Shankar, etc., decree- 
holders." It is true that in counterparts 
of these notices which are on the Court’s 
file all the names of the decree-holders 
are entered; but it is quite clear that the 
duplicates served on these judgment- 
debtors do not correspond with the 
copies of the uofcices which are on the 
Court's file.. Be that as it may, I think 
the Judge was entirely wrong in allowing 
tbe appeal to be dismissed, on a technical 
ground like this. A reference to 0. 41, 
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R. 20, Civil P. C., shows that the Court 
has full authority to direct the addition 
of parties in an appeal and it has been 
held in Bindeshri Naik v. Ganga Saran 
Sahu (l) and Girish Chandra Lahiri v. 
Sasi Sekhareswar May (2) that when a 
Court takes action under this rule, no 
question of limitation can arise. I allow 
this appeal and set aside the order of the 
Court below. Th9 case will now go 
back to tbe District Judge with instruc¬ 
tions to add Mt. Umrai as a party under 
the rule just referred so, and to decide 
the case on the merits after this has 
been done. Tbe appellants here will 
get the coats of the appeal from the res¬ 
pondents. 

B.v /R.K. Appeal allowed. 

■ 1. (1692) 14 All 154 (F B). 

2 . (1906) 33 Cal 829. 
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Lindsay, J. C. 

Sarup Narain —Defendant — Appel¬ 
lant. 

v. 

Madho Singh and others — Plaintiff— 
Defendants—Respondents 

Second Appeal No. 318 of 1913, Deci- 
on loth April 1915, from the decree of 
Dist. Judge, Sitapur, D/- 26th April 
1913. 

Evidence Act (1872), S. 115 — Estoppel — 

Fraudulent transfer—Fraud successfully car- 
ried into effect—Parties to fraud estopped 
from pleading their own fraud. 

Where in cases of fraudulent transactions the 
fraud has been successfully carried into effect, 
the parties to them cannot, eigher a6 plaintiffs 
or as defendants, plead fraud to vitiate tha tran¬ 
sactions and escape from the consequenoes of 
their own acts [P 101 C 2) 

Ishri Prasad —for Appellant. 

Bisheshwar Nath —for Respondents. 

Judgment.— This appeal has arisen 
ont of a suit for redemption of a mort¬ 
gage which was executed on the 13fch of 
June 1982 in favour of Babu Tulsi Ram 
by two mortgagors Hindu Singh and 
Durjan Singh. The property covered by 
the mortgage is a 2-annas 7-3/5 pies, 
share of a village called Baswain. One 
of the mortgagors, Hindu Singh, has died. 
He was succeeded by hi3 brother, Mak- 
rand Singh, and it appears that Makrand 
Singh gifted his interest in the mort¬ 
gaged property to the plaintiff in this 
suit, namely, Madho Singh. The first three 
defendants in the suit represented tbe 
mortgagee, Babu Tulsbi Ram. The fourth 
defendant was Durjan Singh, the other 
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imortgagor, while the fifth defendant ap¬ 
parently is the donee of Durjan Singh’s 
interest in the equity of redemption. The 
prinoipal defence with which we are con¬ 
cerned here was to the effect that the 
mortgage in suit was an entirely ficti¬ 
tious transaction. From the written 
statement it would appear that in the 
year 1881 Babu Tulshi Ram, who was a 
Pleader practising in the Sitapur Dis¬ 
trict, bought several zamidari shares be¬ 
longing to villages in that district. It 
appears that after these purchases had 
been made, Babu Tulshi Ram was threa¬ 
tened with a pre-emption suit by one 
Ujagar Singh and the fact it is admitted 
dihat this man Ujagar Singh did ulti¬ 
mately bring a suit for pre-emption. It is 
said, therefore, that Babu Tulshi Ram, 
in order to defeat the claim for pre-emp¬ 
tion put forward by Ujagar Singh, exe¬ 
cuted two fictitious sale-deeds in favour 
of Durjan Singh and Hindu Singh on the 
30th October 1881. Having made this 
farzi transfer Babu Tulshi Ram in order 
to secure himself, it-is said, got a ficti¬ 
tious mortgage-deed executed by Hindu 
Singh and Durjan Singh in favour of one 
Babu Salik Ram who was related to him 
"(Tulshi Ram). 

In short the story for the defence was 
that Durjan Singh and Hindu Singh had 
never really any interest in this property, 
that there was in faot no mortgage and 
that, therefore, the plaintiff had no case 
upon which he could ask for a decree for 
redemption. Both the Courts below 
have decreed the claim. They have both 
held that it was not open to the contes¬ 
ting defendants to raise the plea of fraud 
set out in the written statement of de¬ 
fence. 

Both the Courts have held that the 
mortgage deed in suit must be taken 
to be a genuine deed and they decreed 
redemption accordingly. The only ground 
which is argued here in appeal is that 
the Courts below were wrong in holding 
that the defendants were, in the circum¬ 
stances disclosed, estopped from giving 
evidence to show the true state of affairs. 
This contention, I think, can be disposed 
of in a few words. The law which go¬ 
verns cases of this kind in which parties 
to fraudulent transactions desire to 
escape from the consequences of their 
own acts has been laid down in a variety 
of oases. Of these, I think it sufficient 
to refer to one only, namely the case 
1915 0/21 k 22 
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reported as <$idliugapra v. Hirasa (l). 
In that case one Hirasa, in order to de¬ 
feat the olaims of certain creditors of his, 
exeouted a benami sale deed of his pro¬ 
perty in favour of one Hanwantsa. Han- 
wantsa afterwards conveyed the same 
property to the plaintiff’s deceased father. 
After this latter transfer the property 
was attached in execution of a decree by 
one of the creditors of the original owner 
Hirasa. An objection was made to the 
attachment by the plaintiff's father and 
the result was that the attachment was 
raised. The plaintiff’s father died. The 
plaintiff brought a suit for recovery of 
the property and the second defendant 
impleaded in the case was the original 
owner, Hirasa. 

Hirasa put up the defence that he was 
the real owner of the property and he 
pleaded that the sale-deed which he had 
executed in favour of Hanwantsa was 
benami and was of no effect in law. The 
learned Judges of the Bombay High 
Court were of opinion that it was not 
competent to the second defendant, Hi¬ 
rasa, to maintain a defence of this kind. 
Various authorities are referred to in the 
judgment of their Lordships of the the 
Bombay High Court and a reference is 
made to the well-settled principle that 
where fraud of this kind has been carried 
into effeot, a party to it cannot, as 
a plaintiff, plead to fraud to vitiate the 
transaction. The question before the 
Bombay High Court, therefore, was 
whether this principle ought to be ap¬ 
plied in cases where a defendant was 
pleading his own fraud so as to escape lia¬ 
bility under the claim made by the plain¬ 
tiff. Their Lordships were of opinion 
that the principal should be so applied. 
There can, I think, be no question as to 
the soundness of this decision and I 
think it was properly relied upon by the 
lower Courts in support of their deci¬ 
sions. It is perfectly clear from the 
facts admitted by the defendants them¬ 
selves that in this instance Babu Tulshi 
Ram successfully perpetrated a fraud by 
making this bogus transfer of the pro¬ 
perty. He defeated a rightful claim to 
pre-emption. It is not possible, there¬ 
fore, fok these defendants now to be 
heard to say that they are entitled to 
escape from the consequences of this 
fraud so as to avoid this olaim for re-1 
demption. We have before us a deed oil 

(1) [1907] 31 Bom 405, """ 1J 
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mortgage according to which the plain¬ 
tiff has a right to redeem and defendants 
Nos. 1 to 3, who represent Babu Tulshi 
Ram, are liable to bo redeemed, and I 
agree with both the Courts that these 
defendants cannot be permitted to say 
that this deed can now be avoided on 
the ground that it was executed for the 
purpose of committing a fraud. My find¬ 
ing, therefore* is that the view of the law 
taken by the Courts below was correct 
and I dismiss this appeal with costs. 

li.V./R.K. Appeal dismissed 

A. 1. R. 1915 Oudh 162 

Stuart, A. J. C. 

Tlai:i A r a Hi —Plaintiff—Appellant. 

v. 

,S heo Gobind and others —Defendants— 
Respondents. 

Rent Appeal No. 87 of 1914, Decided 
on 25th February 1915. 

Cosharer—Lambardar — Gross negligence 
•*nd misconduct—Suit for profits by cosharer 
—Liability. 

A lambardar who deliberately neglocts his 
duty as such in malting no attempt to collect 
rents of a certain share and allows the tenants 
•if that share to cultivate the holdings therein 
without raying any rent, is guilty of gross 
iegligenco and miscouduct and is liable to pay 
-'he cosharer his proportionate amount of profits: 
; 0 C 183 Ref. [P 1C2 C 2] 

Salig Ravi —for Appellant. 

LacJihman Prasad Varma —for Res¬ 
pondents. 

Judgment. — The circumstances of 
"his case are peculiar. A village be¬ 
longed to four brothers. Sheo Govind, 
Badri, Bans Gopal and Jagan Nath, 
ftach brother owned a quarter share. 
The village was undivided according to 
the entries in the revenue papers, and 
Sheo Gobind was lambardar. Baij Nath 
obtained possession of Jagan Nath’s 
share by virtue of a decree of the civil 
Court. He has been unable to obtain 
any benefit from the share. Jagan Nath 
continued to retain possession of his sir, 
of which ho had become ex-proprietary 
tenant, and of certain khudkasht land. 
He has according to representations 
.made consistently refused to pay any¬ 
thing to Baij Nath as rent. Baij Nath 
endeavoured to dispossess him through 
the Revenue Courts. His attempt was 
defeated, as the Revenue Court held that 
according to the provisions of S. 126, 

; Art. 22 of 1886, only Sheo Gobind, the 
lambardar, could eject Jagan Nath, 
having failed to obtain satisfaction by 


ejectment and being further under the 
provisions of the same section debarred 
from suing Jagan Nath for the re¬ 
covery of arrears of rent. Baij Nath, 
has come into the Revenue Court to 
obtain his share of profits from the 
lambardar, that is, from Sheo Gobind, 
a brother of 'Hagan Nath. Sheo Gobind 
replied that he had never collected any¬ 
thing in connection with Jagan Nath's 
share, and that Jagan Nath made hia 
own collections. The learned District 
Judge found that, as Sheo Gobind had 
collected nothing, Baij Nath oould not 
ohtain any profits from him. 

The appellant has thus been unable to 
obtain anything in respect of the share* 
that is his, and owing to the decision of 
the Revenue Courts to the effect that 
everything must be done in this village 
through the lambardar, he is debarred 
from enforcing his own rights either 
against J agan Nath or against the ten¬ 
ants. I cannot agree with the learned 
District Judge that in these circum¬ 
stances ho ha6 also no claim against the 
lambardar. Upon the facts it is dear 
that Sheo Gobind has deliberately neg¬ 
lected his duty as lambardar. The 
Revenue Courts have held that the 
lambardar alone can eject, and from 
this it follows that he alone can col¬ 
lect rents. He admits that he made no 
attempt to colleot rents of this share, 
and it is clear from the facts that he 
permits his brother, who has lost the 
share, to cultivate certain holdings with¬ 
out paying rent and to collect the rents 
of tenants. He has thus shown gross 
negligence and misconduct and is liable 
for the appellant’s share in the profits, 
as decided in Shamlhu Prasad v. Deputy 
Commissioner, Lucknow (1). The amount 
of profits has been calculated by the 
learned Assistant Collector, and I find 
that it has been correctly calculated. 
I therefore set aside the order of the 
learned District Judge, and award the 
appellant a decree for Rs. 460 against 
Sheo Gobind, who will pay his own costa 
and those of the appellant in all Courts. 
The cross-objections are dismissed. The 
objectors will pay their own costs and 
those of the appellant. Badri and Mt. 
Ram Pyari, widow of Gopal, will pay 
their costs throughout. 

B.v./R.K. Appeal allowed 

I. (1898) 1 O 0*788. 
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Stuart, A. J. 0. 

Mt. Jagdei —Plaintiff—Appellant. 

v. 

Sohan Lal and others —Defendants— 
Respondents. 

First Appeal No. 100 of 1912, Decided 
on 9bh September 1912, from the decree 
of Sub-Judge, Gonda, D/- 1st Mav 1912. 

(a) Civil P. C. (1908), O. 21. R. 66- 
Notice of mortgage in sale proclamation does 
not mean that property is sold subject to it. 

The more fact that notice of an alleged mort¬ 
gage is given in the sale-proclamation does not 
moan th it tho property is sold subject to that 
mortgage. [P 164 0 1) 

(b) Mortgage—Prior mortgagee can chal¬ 
lenge validity of subsequent mortgage. 

A prior mortgagee is entitled to oontest the 
validity of a Bubsequeut mortgage. [P 164 0 1,2] 

(c) Execution—Purchaser—Right—He can 
challenge validity of encumbrance. 

Tho veodoe in a suit in execution has a 
right to contest tho validity of tho encumbrances 
with which the property sold is charged: 31 
All 583; 81 All 593 Ref. 5 I C 874 (P C) Diss. 

[P 164 C 2] 

(d) Practice—Burden of proof—Question 
of Is not important when both parties have 
adduced evidence. 

Where both parties ndduco evidence upon a 
certain point, no question of burden of proof 
arisoa, and the Court has simply to decide that 
point on the whole evidence as lies before it. 

[P 164 C 2] 

Salig Ram —for Appellant. 

Mumtaz Husain —for Respondents, 

Judgment. —Mfc. Jagdei instituted a 
suit on the 7th August 1911 in the 
Court of the Subordinate Judge of Gonda 
on the basis of a registered deed of mort¬ 
gage, dated 10th August 1898, executed 
by her husband, Sohan Lal, for a con¬ 
sideration of Rs. 4,000. The amount due 
according to the terms of the deed had 
risen to Rs. 18,389-5-0 on the date of 
institution, but the plaintiff relin¬ 
quished nearly half of this amount, and 
sued for Rs. 9,500 and costs with a 
declaration of lien upon the 2 annas 8 
pies share in the village of Surwar in 
tho Gonda District, which was hypothe¬ 
cated by the deed. She joined as defen¬ 
dants Sohan Lal, the executant, Maha- 
dso Prasad, a nephew of Sohan Lal, who 
lived jointly with Sohan Lal at one 
period and subsequently separated from 
him, Sheikh Umrao, who purchased 
from Mahadeo Prasad a share of 10£ pies 
in the .mortgaged property. Parmeahar 
Das Bairagi, who purchased a 1 anna 4 
pies share in the mortgaged property 
from defendants Nos. 2 and 3, the detail 
being that he purchased a 5£ pies share 


I » 

from defendant No. 2 and a I0h pies 
share from defendant No. 3, and Mahabir 
Das Bairagi, who in addition to holding 
a prior mortgage over the property pur¬ 
chased a 1 anna 4 pies share in the mort¬ 
gaged property at a Court-sale in execu¬ 
tion of a simple money-deoree. Defen¬ 
dants Nos. 4 and 5 agree that the 
purchase of the 1 anna 4 pies share by 
defendant No. 4 was in reality ou behalf 
of the defendant No. 5. Defendant No. 
5 thus has title as purchaser over the 
whole 2 annas and 8 pies share, in addi¬ 
tion to title as prior mortgagee over a 1 
anna 4 pies share. The learned Subor¬ 
dinate Judge dismissed the suit on a 
finding that the deed had been executed 
to defraud oreditors. The present appeal 
is preferred. 

The transactions in connection with 
this property are as follows: Udit 
Narain, the deceased father of Sohan 
Lal, exeouted on the 15th of July 1884 
a registered deed of mortgage, by which 
he mortgaged with possession the whole 
of the 2 annas 8 pies share in favour of 
Mahabir Das, defendant No. 5, for Rs. 
1,300. As possession was not given 
under the terms of this deed. Mahabir 
Das sued to obtain possession, and ob¬ 
tained on the 22nd December 1893 a 
decree for possession over the 2 annas 8 
pies share at a declared redeemable 
value of Rs. 1,300 principal and Rs, 
1,355 interest (making a total of Rs. 
2,655). He has remained in possession 
of the whole share since 1893. On the 
21st July 1896 Sohan Lal, after the 
death of Udit Narain, exeouted a regis¬ 
tered deed of mortgage in favour of 
Rameshar Das, by which ho purported 
to mortgage with possession tho same 
share of 2 annas 8 pies for Rs. 4,000, 
Possession could not, of course, be given 
under the terms of this deed until the 
mortgage created by the deed of 15tli 
July 1884 had been redeemed. On the 
10tb August 1886, Sohan Lal executed 
the deed in suit in favour of his wife. 
The nominal consideration was Rs. 4,000 
but no cash passed. The consideration 
is stated to be made up of three items, 
one of Rs. 2,200 representing separate 
amounts previously borrowed by the exe¬ 
cutant from his wife and secured by un¬ 
specified promissory notes, a seoond item 
of Rs. 800 which the mortgagee was to 
retain to pay to a certain Guptar Lal, 
and a third item of Rs. 1,000 which th® 
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mortgagee was to retain to pay to a cer¬ 
tain Bhairon Prasad. 

By the terms of this deed, a simple 
mortgage was created over the share of 
2 annas 8 pies. On the 24th December 
1896, a certain Raghubans Das in exe¬ 
cution of a simple money-decree for Rs. 
1,347, which he had obtained against 
Sohan Lai, attached and brought to sale 
1 anna 4 pies share of the mortgaged 
property. This share was purchased in 
execution by Mahabir Das. The exis¬ 
tence of the mortgage of the 10th August 
1896 was mentioned in the sale-certifi¬ 
cate, and in addition the existence of the 
mortgages of 15th July 1884 and 21st 
July 1896 was also mentioned. But it 
does not appear that the property was 
sold subject to the mortgages. I find 
that only notice of the existence of the 
mortgages was given on the proclamation 
of sale. On the 16th August 1909 Rame- 
shar Das obtained a decree to redeem 
the mortgage of the 15th July 1884, and 
on the 17th August 1909 Mahabir Das 
obtained a decree to redeem the mort¬ 
gage of the 21st July 1896. Mahabir 
Das subsequently redeemed the mortgage 
of 21st July 1896, and now is, as prior 
mortgagee, in possession of the whole 
share unencumbered by the existence of 
the mortgage of the 21st July 1896. 

The first point that is raised in the 
appeal is, that Mahabir Das, having pur¬ 
chased the right to redeem the mortgage 
in suit at the Court-sale of 24th Decem¬ 
ber 1896, is not now entitled to dispute 
its validity. Reliance is placed on be¬ 
half of the appellant on the deoision of 
Ram Charan Misir v. Bhagiuan Das (l). 

I do not find that that decision assists 
her, as it applies to a case where pro¬ 
perty was sold subject to a mortgage and 
not to a case in which notioe of an 
alleged mortgage was given in the pro¬ 
clamation of sale. But even if that 
decision were held to operate in her 
favour, the position of the respondent 
Mahabir Das cannot in my opinion be 
held possibly to be affected by the fact 
that he made the purchase in question. 
Granting for the sake of argument that 
his purchase on the 24th December 1896 
Igave him a position no better than that 
|of a holder of the right to redeem under 
the mortgage in suit, he has an indepen¬ 
dent position as a prior mortgagee and a 
creditor, which entitles him, irrespective 

1. (1910) 5 I 0 874. 
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of any title that he obtained by his pur 
chas9 at the Court-sale, to contest the 
validity of a subsequent mortgage, and 
further the decision of their Lordships 
of the Privy Council in Izzat-un-nisa 
Begam v. Kunwar Partab Singh (2) lays 
down a proposition, that the vendee in 
a sale in execution has a right to oontest 
the validity of encumbrances with which 
the property sold is charged. Their 
Lordships state at page 589 of their 
judgment: 

“On the sale of property subject to encum¬ 
brances the vendor gets the price of his interest, 
whatever it may be, whether the price be settled 
by private bargain or determined by public com¬ 
petition, together with an indemnity against the 
encumbrances affecting the land. The contract 
of indemnity may be express or implied. If the 
purchaser covenants with the vendor to pay the 
encumbrances, it is still nothing more than a 
contract of indemnity. The purchaser takes the 
property subject to the burthen attaohed to it. 
If the encumbrances turn out to be invalid, the 
vendor has nothing to complain of.” 

This last sentence clearly counten¬ 
ances the proposition that the vendee 
may challenge the validity of theencum- 
brances, and in so far appears to overrule 
the proposition of law laid down in Ram 
Charan Misir v. Bhagiuan Das (l). I 
therefore find that Mahabir Das is en¬ 
titled to question the validity of the 
deed of mortgage in suit. The point re¬ 
maining for deoision is whether the 
mortgage in suit is or is not a genuine 
transaction. Both parties called evi¬ 
dence, and no question of burden of proof 
arises. It is for the Court to decide up¬ 
on the facts what was the nature of the 
transaction. I find on the evidence that 
the appellant - mortgagee was the 
daughter of a certain Drigpal Lal, and 
that Drigpal Lal was a man of no means 
The suggestion made is that the large 
sum of money, which the mortgagee 
alleges that she advanced to her hus¬ 
band, was derived by her from her 
father. There is nothing to support suoh 
a conclusion on the evidence as properly 
interpreted, and I find further that the 
mortgagee has been unable to Bhow that 
she had private means of any kind. With 
regard to the sum of Rs. 2,200 there is 
no attempt to give any details, and there 
is a strong improbability that, even » 
the mortgagee had any money the trans¬ 
actions referred to under this head were 
real transactions at all. With regar djo 

2. (1909) 31 All 583=3 I O 793=36 I A SOB 
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the item of Rs. 800 Gupfcar Lai, who I 
find upon the evidence is the own 
brother of the mortgagee, alleges that he 
advanoed Rs. S50 to Udit Narain, father 
of Sohan Lai in 1891, on behalf of a oer- 
tain Munni Lai upon a Bimple deed. 
The deed was not produced and is alleged 
to have been torn up. The evidence of 
Guptar Lai, Munni Lai, Imdad Ali and 
Ohhedi is I find undeserving of oredit. 
The last item referred to is of Rs. 1,000 
alleged to have been paid to Bhairon 
Prasad on account of debt due to Udit 
Narain. Here again the evidence is un¬ 
reliable. Thus the evidence to support 
the genuineness of the transaction can¬ 
not be trusted in any way, and I find 
that the appellant has been unable to 
prove the genuineness of the transaction. 
But the evidence goe3 further than this. 
The conclusion at which I arrive is not 
negative but positive. There is other 
evidence which goes to show that Sohan 
Lai admitted at the time that he execu¬ 
ted the deed that the transaction was 
fiotitious and intended to save the pro¬ 
perty. This latter evidence I believe to 
be true. Looking at the facts as a whole 
it is opposed to all probabilities that, 
when Sohan Lai was indebted, as he him¬ 
self admits, to the extent of Rs. 10,000 
at the time that the document in suit 
was executed, and when the 2 annas 4 
pies share was mortgaged to an extent 
of Rs. 6,655, his wife, even if she had 
any money, would have advanced it to 
her husband in order to pay off simple 
debts due from his father. I find that 
the transaction was purely fictitious and 
intended to defraud creditors. Upon 
these findings the appeal must fail. I 
therefore dismiss this appeal with costs. 

B.V./r.k. Appeal dismissed, 

A. I. R. 1915 Oudh 165 

Kanhaiya Lal, A. J. C. 

Bam Sarup —Plaintiff—Appellant. 

v. 

Suraj Din and others —Defendants— 
Respondents. 

Second Appeal No. 323 of 1913, Decid¬ 
ed on 20th April 1915, from the decree 
of Sub. J., Partabgarh, D/- 28th April 
1913. 

(a) Mortgage—Power of mortgagor to grant 
lease—Grant of perpetual lease is not valid. 

A mortgagor in posBesBion may subsequent to 
the date of mortgage make a lease conformable 
to usage in the ordinary coarse of management, 
but oannot grant a perpetual lease in so far as it 


impairs the security of the mortgagee and affeo ts 
prejudioially his rights as such; 17 I. C, 1; 15 
O. O. 299; 2 A. L. J. 294 and A, I. R. 1914 All, 

172 Ref. CP 166 0 1] 

(b) Evidence—Admissibility—Unregistered 

document—Collateral purpose. 

A lease, although not affecting the property 
leased for want of registration, is nevertheless 
admissible in evidenoe for collateral purposes, 
e. g., to explain the ciroumstanoes under whloh 
the lessee got into possession. [P 166 0 1] 

(e) Lease—Invalid lease—Lessee may be 
treated as tenant*at-will. 

A perpetual lessee, although he cannot be so 
treated owing to the lease having subsequently 
been found invalid, may yet be treated as a 
tenant-at-will. [P 166 O 2] 

Hari Kishen Dhaon for Gokaran Nath 
Misra —for Appellants. 

Ali Muhammad— for Respondents. 

Judgment. —The plaintiff-appellant 
sued in this case for possession of 5 
bighas 2 biswas 11 biswansis of land in 
village Sheogar'a and for mesne profits 
for the three years preceding the suit 
and for damages on account of certain 
trees alleged to have been wrongfully 
cut by the defendants. The defendants 
pleaded that they were in possession of 
the disputed land under a lease in per¬ 
petuity granted by the predecessor-in¬ 
title of the plaintiff and that the suit 
was not cognizable by the Civil Court. 
They denied having cut any trees with 
the exception of a dried mango tree in 
grove No. 135 khasra. The Courts below 
found that the defendants were in ad¬ 
verse possession of t’’u land in dispute 
under assertion of a ight to hold the 
same in perpetuity a* le-sees and dis¬ 
missed the claim. In appeal it is con. 
tended on behalf of the plaintiff-appel¬ 
lant that the defendants were estopped 
from asserting a right inconsistent with 
the lease under which they got possession 
and that the said lease was in¬ 
effectual as against the rights acquired 
by the plaintiff. 

It appears that Gokuldas, the pre- 
deoessor-in-title of the plaintiff, owned 
a 2 annas 8-pies share in this village and 
mortgaged the same in favour of Sheo 
Narain on 3rd November 1896. Gokul¬ 
das subsequently executed a lease in 
perpetuity in favour of his wife, Mt. 
Rupan, and his daughter-in-law, Mt, 
Naurangi, on 30bh May 1899 and gave 
them possession. On 22nd October 1911 
Sheo Narain obtained a decree on his 
mortgage against Gokuldas but omitted 
to implead the said lessees. In execu¬ 
tion of that decree the 2-annas 8.pies 
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share belonging to Gokuldas was sold by 
auction on 20.h April 1914 and pur¬ 
chased bv the plaintiff. On 25th Sep. 
fcomber 1904 the plaintiff took possession 
of the proiierby purchased. Mt. Rupan 
and Mt. N turangi thereupon filed a 6uit 
againsi-, the p'ainfciff in the Revenue 
Court for possession of the land leased to 
them hy Goku'das, alleging that they 
had a right to hold the same as p-rmin- 
ent lessees and that the plaintiff had 
unlawfully elected them. This suit was 
decreed by ih9 Revenue Court on 22nd 
Decomh-r 1905. In the present suit the 
plaintiff setk'9 to treat the defend mt? as 
trespassers, alleging that the permanent 
lease gianted bv Gokuldas was invalid 
for want of registration and was not 
biuding on bis interest. 

It is a wall settled rule 0 f i aw that 
a mortgagor cwnnot execute a lease of the 
mortgaged property in eo far as it may 
impair the security of the mortgagee or 
affect prejudicially his rights under the 
mortgage. A mortgagor in possession 
may make a lease conformable to ussge 
in the ordinary course of mnnagem^nt, 
|but cannot, as observed in Marian Mohan 
Singh v. Raj Kishnri Kuman (l), grant 
a lease on unusml terms or alter the 
charterer of the land or authorize its 
use in a manner prejudicial to the right 
,of the mortgage*. In o f hor words, a 
;moj tagor cannot, by any dealings with 
Jthe mortgage,} property subsequent to 
itho date of the mortgage, injurion^'y 
'aff 'ofc the rights of the mortgagee under 
the prior contract: Qurban Ali v. Raghu- 
oar Pnyal (2). A lease in perpetuity 
granted by him after the mortgage can¬ 
not, therefore, bind the prior mortgage 
so far as it may bo prejudicial to his 
rights: Wazir Ali v. Moti Chand (3) 
and Mt. Ghure v. Mt. Sital Kuar (4). 
|The lease in the present suit was nob 
|i0gistejed and could nob affect the pro- 
jpen.y leased. But it can be admitted in 
evidence to explain the circumstances 
UDder which the defendants gob into 
possession. The defendants got into pos¬ 
sesion of the land leased by the license 
or permission of Gokuldas, and it i 9 nob 
open to them to deny the title of the 
person who gave them possession or of 
the person to whom that title was passed. 

1. (1912) 17 10 i. " -~ 

2. (1912) 15 O C 2?9-=16 I 0 476. 

8 (1906) 2 ALJ 294. 

4. A I R 1914 All 172=23 I G 102=36 All 248. 
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The learned Counsel for the defendants- 
respondents contends that though the 
defendants cannot dispute the proprie¬ 
tary title of the pli-ntiff, they can set 
up a right by adverse possession to a 
limited interest as perpetual lessees. But 
the alleged adverse possession of the 
limited interest did not begin till 1905, 
when defendant 3 an l the predecessor- 
in-interest of defendants 1 and 2 suc¬ 
ceeded in obtaining a decree from the 
Revenue Court. Th9 possession held by 
them prior to the auction sale as lessees 
of Gokuldas terminated after their eject¬ 
ment in 1904 or 1905, and their alleged 
adverse possession as permanent lessees 
did nob begin as against the plaintiff till 
possession was awarded bo them by the 
Revenue 0 urt The suit has been filed 
within twelve yetrs from thit date and 
it is also vrithin twelve years from the 
date of the auction-sa'e at whioh the 
plaintiff purchased. The defendants’ title 
as permanent lessees has not been yet, 
therefore, perfected. 

It is not, however, open to the plain¬ 
tiff to treat the defendants as trespassers 
for Gokuldas had a right to create a 
tenancy-at will. He oaunot consequently 
sue the defendants for possession and 
damages in the civil Court, except in re- 
rard to the trees alleged to have been 
cut by the defendants. The plaintiff 
has given no eviden e about the number 
and value of trees cub. The defendants 
admit that they out one dried mango 
tree from the lease.hold property about 
a year prior to the suit. Thit tree was 
hardly worth more than R->. 10. The 
claim for possession and mesne profits, 
therefore, fails an 1 is dismisse l with the 
costs relating thereto here and babw. In 
regard to the claim for damages, the 
plaintiff is allowed Rs. 10, with propor¬ 
tionate costs here and belo v against the 
defendants, who will get thair costa in 
proportion from the plaintiff through¬ 
out. 

b.v./r.K. Appeal dismissed. 

A. I. R. 1915 Oudh 166 

Lindsay, J. G and Kanhaiya 
Lal. A. J. 0. 

Jagannath Bakhsh —Applicants. 

v. 

Mt. Mendana and another —Opposite 
Parties. 

Privy Council Appeal No. 4 of 1914, 
Decided on 9th February 1915. 
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Civil P. C (5 of 1908), O. 45, R. 5-Appli- 
cation for leave to appeal to Privy Council- 
Real or market value of property subject 
matter of suit—Valuation in plaint le«s than 
Rs. 10,000 admitted by defendant—Parties 
estopped from claiming investigation in de¬ 
termining valuation for purpose of appeal. 

The real or market valus of the matter in dis¬ 
pute is the test as to whether or not an appeal 
lie? to the Privy Oounoil. But where the plain¬ 
tiff a-serts in his plaint that such value is less 
than Rs. *0,000 and it is aooepted by the defen¬ 
dants in their written sr.at<*me»'t and is not 
challenged even afterwards in appeal, they can¬ 
not subsequ-ntly be hoard to say that in spite of 
their admission in the written stitomont, the 
real value is ovot Rs. 10,000, and claim that thoy 
have a right to have this mattor investigated for 
puroo o of determining the question of th°ir 
right to appeal to the Privy Oounoil: 15 Mad 
237; 7 M I A 428 (PC); 8 M I A 263 (P C) and 
1 I A 317 (P C), Ref. [P 167 C 2, P 168 G 1] 

St G Jackson —for Applicants. 

A. P. Sen —for Opposite Parties. 
Judgment. —This is an application for 
leave to Appeal to His M vjesty in Coun¬ 
cil made by Jagannabh Bakhsh and Ram 
Ratan Lai who were defendants in a 
suit prought by Mt. Mendana and Sheo- 
pal Singh for recovery of possession of 
share in certain immovable property. 
The applicants in their petition have 
value i the subject-matter in dispute on 
appeal at about Rs. 14,000 and the ap¬ 
plication is opposed on the ground that 
this value is excessive. It is pleaded 
that the value is less than Rs. 10,000 
an! that the applicants hive no right of 
appeal. In this connection wo have to 
refer in the first place to the pleadings. 
In para. 12 (b) of the plaint it wa3 al¬ 
leged that the Government revenue pay¬ 
able in respect of the property in dispute 
was Rs. 436-13-4 and for purposes of 
court-fee the valuation of the suit was 
five times that amount. The court fee 
on the plaint was paid in accordance 
with this calculation. It was further 
alleged that the market-value of the 
property in dispute was “about Rupees 
7,300” aad for purposes of jurisdiction 
the suit wa9 valued at Rs. 7,300. The 

defendants in their written statements 
did not challenge these valuations, but 
a lmitted them: [see para. 12 (b) of the 
written statements filed by the defen- 
danta-applicants]. The suit of the plain¬ 
tiffs WiS dismissed and they appealed to 
this Court valuing the appeal for the 
purpose of jurisdiction at the same figure 
namely Rs. 7,800. An appeal so valued 
is cogoizable by a single Judge of this 
Court. 


On 16bh May 1913 a petition was put 
in, signed by Counsel for both parties, as 
being that the appeal should be referred 
for disposal bo a Bench of two Judges. 
It was represented that the value of the 
property involved ia the case was over 
Rs. 7,300 and that the question of the 
joint status of the family to which the 
parties belonged affected nob only the 
property in dispute but other property 
as well. It was further said that in 
the interest of justice” it was expedient 
that the case should be decided bv 
Bench. This petition was rejected. The 
Judge who heard it was of opinion after 
consideration of the allegations in the 
plaint that there was no need to refer 
the appeal bo a Bmoh for disposal. The 
case came up in due course and was 
heard by a single Judg8 who by his 
judgment dated loth Aprii 1914, allowed 
the appeal and decreed the plaintiffs’ 
claim. And it is against this decree that 
the defendants now desire to appeal to 
His Majesty in Council. It is to be 
observed here that nowhere in the peti¬ 
tion of 16th May 1913 was it alleged 
that value of the property wa9 over 
R 3 . 10,000. Had 9uch a case been pub 
forward and established by either of bho 
parties, the appeal would necessarily 
have had to b9 laid before a Bench of 
two Judges. 

The question now is whether in 
view of the facts above stated the 
defendants are entitled to come here 
and say that the true value of the pro¬ 
perty in dispute on appeal is over 
Rs. 10,000. Mr. Jackson, who appears 
for the applicants, has referred us to 
O. 45, R. 5, which empowers this Court 
in cases where there is a dispute regard¬ 
ing the valuation of tho subject-matter 
to call upon the Court of first instanco 
to determine wfciat the actual value of 
the property is. And he has also re¬ 
ferred us to various authorities which 
lay down the rule by which such value is 
to be determined. We need only refer 
to one of these, a Full Bench ruling of 
the Madras High Court reported as 
Pichayec v. Sivagami (l). There it was 
held with regard to certain decisions of 
their Lordships of the Privy Council 
that the real or market-value of tha 
matter in dispute is the test as to whe¬ 
ther or not an appeal lies to the Privy 

Council. _______ 

1. (1892) 15 Mad 237. 
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In Molian La.'! Sook7u v. Debee Doss 
(2) their Lordships held, in a case in 
vvhich the value was laid in the plaint 
as being under Rs. 10,000, that as the 
calculation was estimated with reference 
to the stamp-duty only,and that if satis¬ 
factory evidence was produced the real 
or market-value of the propertv exceeded 
Rs. 10,000, le ava to appeal would be 
granted, A similar'opinion was expressed 
in the case reported as Gourmoney Debi 
v. Khaja Abdool Gunny (3). In Baboo 
Lckhraj Boy v. Kannya Singh (4) it was 
laid down that 

"the stamp duties imposed for fiscal purposes are 
calculated on a certain rale fixed by law, but the 
right of appeal depends upon the value which is 
a matter of fact." 


But in the case new before us there can 
be no foundation for an argument that 
the valuation of the property was made 
upon an arbitrary basis prescribed for 
the purpose of determining the amount 
of stamp-duty leviable upon the plaint. 
The CGurt-feo was paid upon five time3 
the Government revenue represented by 
a sum of Rs. 2.184-2-S only But it was 
.asserted also that the real or rnarket- 
|Valuo of the property was Rs. 7,300 and 
that valuation was accepted by the de- 
jfenuants and was not challenged even 
jafterwards in appeal. We accept the 
proposition that the value of the pro¬ 
perty is a question of fact and that ques¬ 
tion has been settled by the defendants on 
itheir own admissions. They cannot, in 
jour opinion, now be heard to say that in 
spite cf their admissions the property 
jis worth over Rs. 10,000 and claim that 
-they have a right to have this matter 
investigated for the purpose of determin¬ 
ing the question of -their right to appeal 
to the Privy Council. The defendants 
are concluded by their own admissions 
and we hold, therefoie, that the real 
market-value cf the property is Rs. 7,300 
only. This being so there is no right of 
appeal to the Privy Council. We dis¬ 
miss this application with costs. 


■t'V 

J > 


.V. R.K. 


2. (1357-59) 7 M I A 423 (P O). 

3. (1859-61) S INI I A 2GS (P C). 

4. (1872) 8 NY R 494=1 I A 317. 
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Stijart and Kanhaiya Lal, A. J. Cs*. 

Mahadeo and others —Plaintiffs— Ap¬ 
pellants. 

v. 

J agannath —Defendant— Respondent* 

Rent Appeals Nos. 79 and 80 of 1914,. 
Decided on 24th March 1915, from de¬ 
cree of Diet. Judge, Gonda, D/- 27th 
February 1914. 

(a) Oudh Rent Act (22 of 1886), S. 47 — 
Tenant—Meaning of. 

The word “tenant" in S. 47, Oudh Rent Act, 
means an unprivileged tenant: 1 O C 78, R ef. 

[P 169 0 1] 

(b) Oudh Rent Act (22 of 1886), S. 47- 
Enhancement of rent—Grain and cash rent 
—Determination of. 

The grain rent cf a tenant admitted to the oc¬ 
cupation of any land, the tenancy of which has 
determined according to the provisions of the 
Oudh Rent, can in no circumstances exceed in 
value by more than one anna in (he rupee the 
cash rent payable by the tenant immediately 
preceding him, except in the cases mentioned in 
Ss. 49 and 50 of the Act. [P 169 C 1] 

(c) Oudh Rent Act (22 of 1886), S. 47-S. 
47 is intended to protect unprivileged tenant; 

Section 47, Oudh Rent Act, is intended to 
protect an unprivileged tsnant and not the land¬ 
lord. [P 169 C 21 

Basdeo Lal —for Appellants. 

Surendra Nath Roy— for Respondent. 

Judgment.—- The39 appeals have been 
referred for the decision of a Bench by 
an order of the Judicial Commissioner 
dated 20fch November 1914. The plain- 
fciffs-appellants are the lessees of Nan- 
danagar, a village in Gonda belonging to 
tli9 Balrampur Estate. The respondent 
in Appeal No. 79 is Jagannath and the 
respondent in Appeal No. 80 is Lalta. 

A holding of 41 plots in Nandnagar of an 
area of 52 bighas 2 biswas was formerly 
held by Mahabir Barhai, unprivileged 
tenant, on a cash rent of Rs. 66 8-3. 
Mahabir was ejected from this holding, 
and the holding was given to Jagannath 
on a grain rent under a counterpart, by 
the terms of which h9 was to deliver 
5.12ths of the produce as rent. A hold¬ 
ing of 56 plots in Nandnagar of an area 
of 62 bighas 8 biswas was formerly held 
by Bhagat, unprivileged tenant, on a 
cash rent of Rs. 88-9-3. Bhagat was 
ejected from the holding and the hold¬ 
ing was given to Lalta under a counter¬ 
part by the terms of which he was to 
deliver 5,T2ths of the produce as rent. 
There has been a failure to deliver the 
share of the produce of the plots in ques¬ 
tion for a certain period on the part of 
Jagannath and Lalta. They were sued 
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by the plaintiffs.appellants for arrears 
of rent in the Court of the Assistant 
Collector having jurisdiction, and de¬ 
crees were passed against them on the 
basis of the estimated value in cash of 
the share of the produoe which they 
had to deliver. They appealed to the 
District Judge, who decided that they 
could not be made liable to pay rent at 
a rate higher than that paid by their 
predecessors plus an enhancement of one 
anna in the rupee, and the amounts 
awarded in the Court of first instance 
were reduced accordingly. 

The thekadars have come to this Court 
|in second appeal against the decision of 
ithe learned District Judge. Under the 
provisions of S. 47 of Act 22 of 1886 the 
rent of a tenant admitted to the occupa¬ 
tion of any land, the tenancy of which 
jhas determined according to the provi¬ 
sions of that Act, shall not exoeed by 
more than one-anna in the rupee the 
rent payable by the tenant immediately 
'preceding him, except in the cases men¬ 
tioned in S 3 . 49 and 50. The provisions 
iof S 3 . 49 and 50 have no application to 
the facts in these appeals. “Rent” is 
defined in S. 3 (5) of the same Act as 

“ the money or the value of the produce of land, 
payable on account of the use or occupation of 
land, or on account of any right in land, or on 
account of the use of water for irrigation.” 

It thus appears that the rent, i. e., 
the value of the portion of the produce 
of land payable on account of the use or 
occupation of land of a tenant admitted 
to the occupation of any land, the ten¬ 
ancy of which has determined according 
to the provisions of Act 22 of 1886, shall 
not exceed by more than one-anna in the 
rupee or 6 1/4 per cent, the rent, i. e., 
the money payable on account of use or 
occupation of land payable by the tenant 
immediately preceding him, after consi¬ 
deration is taken of the facts that the 
rent is now a grain rent and was for- 
merly a cash rent. The tenancy in the 
case of both plots has been determined 
according to the provisions of the Act. 
The word “tenant” in this section means 
an unprivileged tenant: see Rama, Island 
v. Nadir Ali Khan (l). The section 
provides that in no circumstanoes can an 
unprivileged tenant succeeding another 
unprivileged tenant be compelled to pay 
a rent which amounts on a cash valua- 
tion to more than 17/16ths of the rent 

1. (.1898) 1 O 0 78. 


paid by his predecessor. It is argued by 
the learned counsel for the appellants 
that, if this view be accepted, a land¬ 
holder would be liable to lose rather 
than gain by converting a ca9h rent paid 
by a previous tenant into a grain rent 
payable by his successor, inasmuch as 
while the land-holder cannot demand 
more than 17/16ths of the previous rent 
at the most, his demand may be reduced 
to very much less than the previous rent, 
if his share of produce falls owing to 
natural causes. It is clearly the case 
that a land-holder may stand to lose by 
such conversion. But the fact that he 
stands to lose cannot affect the deter¬ 
mination of the question. The point has 
to be be decided upon the words of the 
section and net upon a consideration 
whether it is good policy for a land¬ 
holder to convert a cash rent payable by 
a previous tenant into a grain rent pay¬ 
able by his successor. It haj further been 
pointed out that, while the latter part of 
S. 47 provides for the converse case, 
where a grain rent payable by a previous 
tenant is converted into a cash rent paya¬ 
ble by his successor, the section is silent 
with regard to the case disclosed by the 
particular facts now before us. The 
principle laid down in the second por¬ 
tion of the section is the principle which, 
we decide, should be applied. In the 
second portion of the section it i9 provi¬ 
ded that, when a grain rent has been 
payable by a preceding tenant, the cash 
rent payable by his successor shall not 
exceed the value of the produce pre¬ 
viously payable or 1/lGth of the average 
value of the produce annually paid as 
rent in the preceding three years, and 
the reason, why an explicit rule is laid 
down in the case in which a grain rent 
was payable by the predecessor and a 
cash rent is payable by the successor 
and no explicit rule i3 laid down in the 
case of a cash rent payable by the pre¬ 
decessor and a grain rent payable by the 
successor, appears to be because in the 
former case an explicit rule is neces¬ 
sary, as no cash standard exists, and in 
the latter oase no explicit rule is neces¬ 
sary, as a cash standard exists. The 
meaning of the section appears to ue 
clear. It is intended to protect an un¬ 
privileged tenant succeeding another un¬ 
privileged tenant by laying down a maxi¬ 
mum rent and directing that, whatever 
may be the private arrangements mad 
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between the land-holder and the tenant, 
the tenant shall nob be liable to more 
.than that maximum. The land-holder 
{is not protected by the provision of a 
(minimum. He was presumably consi¬ 
dered capable of protecting himself: 

We therefore reject these appeals and 
uphold t.h9 decision of the learned Dis¬ 
trict Judge. The appellants will pay 
their own costs and those of the respon¬ 
dent in both the cases. 

B.V /r.k. Appeals dismissed. 

A I. R. 1915 Oudh 170 (1) 

4 

Stuart, A. J. C. 

Baza Husain — Judgment-debtor — 
Appellant. 

v. 

Gaya Prasad —Decree-holder — Res¬ 
pondent. 

Execution Decree Appeal No. 1 of 
1915. Decided od 24th February 1915, 
against order of Di9t. Judge, Lucknow, 
D/- 28tb August 1914. 

Practice—Jurisdiction — Powers of Judge 
raised -Delay in publication of notification 
did not afiecf his authority to dispose of 
matter. 

Delay in issuing a notification to the effect 
that the powers of the Judge of a Court have 
been raised retrospectively from a certain previ¬ 
ous date, does not affect his authority to dispose 
of a matter wliioh he did dispose of between that 
previous date and the date on which tbe notifi¬ 
cation was published, and which he had other¬ 
wise no pow :r to dispose of. [P 170 C 2] 

Har Govind Das and Salig Bam —for 
Appellant. 

Ha? Daval —for Respondent. 

Judgment. —In this case a money-de¬ 
cree was passed by the Subordinate Judge 
of Lucknow on 21st August 1905 in a suit ot 
a valuation between Rs. 1,000 and 
Rs. 2,000. At that time the Court of the 
Subordinate Judge was the lowest Court in 
which a suit between R 3 . 1000 and 
Rs. 2,000 could be instituted Subsequ¬ 
ently a Maosif was posted to Lucknow who 
had authority to try suits up to Rs 2,000. 
The first application for execution was 
made in the Subordinate Judge’s Court 
on 3rd February 1906. The second was 
made in the same Court on 10th August 
1908. The third was made in the same 
Court on 6th February 1911. The fourth 
was made in the Court of Munshi Fateh 
Bahadur, Munsif, on 5bh February 1914. 
Munshi Fateh Bahadur had taken over 
charge at Lucknow on 21st January 1914 
and his powers were then powers to try 
suits up bo Rs. 1,000. He had evidently 
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some reason to suppose that his powers 
were going to be raise 1, and as a matter 
of fact thev were raised by an order 
date! 2Isb February 1914 with retrospec¬ 
tive efi'eot to 2l8t January 1914, and he 
was given the power to hear suits up to 
Rs. 2,000. Thus on 5bh February 1914, 
when tbe application for execution was 
presented to his Court he had the power 
to hear suits up to R 9 . 2.000, although 
the notification authorising him to try 
suits of the higher value was Dot pub¬ 
lished till a few days later. It is clear 
that the delay in issuing the notification 
cannot affect his authority on 5ch Febru¬ 
ary 1914. 

Bub it is argued that in any circum¬ 
stances this application for execution 
should have been made in the Court of 
the Subordinate Judge. Reading Ss. 37 
and 38, Act 6 of 1908, together I am of 
opinion that in such a case as this, 
where formerly jurisdiction in cases bet¬ 
ween Rs. 1,000 and Rs. 2,000 was with 
the Subordinate Judge and subsequently 
a Munsif was appointed having jurisdic¬ 
tion over the same area with authority 
over cases from Rs. 1,000 to Rs. 2,000, 
the authority ever sued cases previously 
held bv the Subordinate Judge passed 
automatically to the Munsif, and that 
the Munsif’s Court must be considered, 
for the purposes of execution, as the 
Court which passed previous decrees in 
suits of that nature, although such 
decrees were, as a matter of fact, passed 
by the Subordinate Judge. Taking this 
view, the proceedings of the lower Courts 
appear to have been regular and their 
decisions to have been correct. I there¬ 
fore dismiss this appeal. Tne appellant 
will pay his own costs and those of the 
respondent. 

b.v./b.k. Appeal dismissed. 

A. I. R. 1915 Oudh 170 (2) 

Kanhaiya Lal, A. J. C. 

Din Dayal —Defendant—Appellant. 

V. 

Rameshar —Plaintiff—Respondent. 
Second Appeal No. 262 of 1913, De¬ 
oiled on 23rd November 19 L4, from de- 
oree of Disb. Judge, Sitapur, D/- 22nd 
May 1913. 

Limitation Act (1908), S. 12 (3)—E*clu«ion 
of time spent in obtaining copies of judgment 
and decree separately can be allowed. 

VVbera aftaratnpy of ttie judginenChat baen ob* 
tained, an application for a oopy ot ihe deorflfl 
baaed upon that judgment was made beyond the 
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pociod of limitati m allowed for appeals from that 
decree, hat within snob period, if 'he time taken 
in obtaining the oopy of the judgment was ex- 
oluded in computing that p?riod, and an appeal 
was filed on oGaining ihe oopy of the decree: 

Held: that the appeal was filed within time’. 
QM L J 148, Ref, [p 171 q 1] 

Basdeo Lai —for Appellant. 

H. G. Dut —for Respondent. 

Judgment. In this case an appeal 
filed by the defendant was dismissed by 
the Court below on the ground thit it 
was barred by time. It appears that the 
judgment of the Court of first instance 
was delivered on 2lst Septembor 1912. 
On that very day the defenlant made an 
appliotbioa for a oopy of the juIgment. 
The Court thereafter closed for the 
Dasehra vacation ani re opened on ‘23rd 
October 1912. The oopy of the judg¬ 
ment became ready on 25th October 
1912, from which date the defea lant 
could file an appeal within thirty days. 
The defendant subsequently applied for 
a copy of the decree ou 12oh November 
1912 and obtained it next day. Hi filed 
his appeal, to which he appended th 9 
above copies of rhe judgment and the 
decree on 23 d November 1912. The 
Court below was of opinon that the 
copy of the deoree having been applied 
for after the expiry of the period of li ni- 
tation, the appeal was birred by tim 9 and 
the time spent in obtaining a copy of the 
judgment was of uo avail. But S. 12, 
Cl. (3), Lim. Act, provides that where a 
decree is appealed from or sought to be 
reviewed, the time requisite for obtain¬ 
ing a c >py of tie judgment on which it is 
founlel shill be exolu led. In Raman 
Gheth v. Kadirvelu (l) it was accord¬ 
ingly held that under S 12, Lim. Act, in 
computing the psrio i of limitation pres¬ 
cribed for an appeal, the time taken in 
obtaining a copy of the decree and the 
time takea to obtain a copy of the judg¬ 
ment must both be exemded except where 
those two overlapped each other, and, 
where they overlappe l, the time over¬ 
lapped shall be excluded only once. 
Having regard to the time spent in ob¬ 
taining a copy of the judgment, the copy 
of the decree filed in the Court below 
was applied for within time and the 
learned Judge was not justified in dis¬ 
missing the appeal as barred by limita¬ 
tion. The appeal is, therefore, allowed 
and the case remanded to the Court be- 
l ow wit h a direction to re-admit the a 
1898) 8 M L J 148. 


peal under its original number and to 
dispose of it in aocordanoi with law. 
Tne c;sfcs will abide thj result. 

B.v./r.k, Appeal allowed . 
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Stuart, A J. C. 

Gaya Bakhsh Singh — Decree-holder 
—Appellant. 

v. 

Tilak Singh and others— Judgment- 
debtors—Respondents. 

Execution Decee Appeal No. 42 of 
1914, Decided on 2od February 1915, 
from the decree of Sub Judge, Unao, 
D/- 3rd July 191-1. 

(a) Civil P. C. (1908), Ss. 47,115 and O. 
32, R. 14 (1)—Application for payment of 
pre-emption money—Order on such applica¬ 
tion is not appealable but revision lies. 

An order pished on an application for payment 
of pre-emptive mo ey in compliance with a de¬ 
cree und-.-r Order 22, R. 'll (l). Civil proc dure 
Code, ie not appealable under S \1, Civil Pro¬ 
cedure Col\ but oaa be set aside in revision: 
110.0 114. _ [B17iCll 

(bj Pre-emption — Decree — Date fixed — 
Application to deposit made and allowed on 
last day fixed but actual deposit coold not 
bo made within time by error of Court - 
Held depo<it was good. 

Wh3 e au applicitiou for payment of p;o-emp- 
tivi money was made on tbe last day of the 
period fixed by tbe Court, and the Court per¬ 
mitted the money to bo accopted but the money 
could oot owing to tho laxity o ! the Court bo 
depo-it d uatil after tin expiry of the fixed 
period: 

Held: that tho deposit of tho money was good, 
as tho apphemt oonl.l not bo prejudic d by «n 
error of the Court. [P 172 Cl] 

Iswari Prasad —for Appellant. 

Basdeo Lai —for Respondents. 

Judgment. —A decree v, as pissed in 
the Court of the Muns f of Safi pur, 
District Unao, on the 17th June 1913, 
which directed possession over certain 
property to be delivered to Th-ikur Gaya 
BaXo9h Singh, if in exercise of a right of 
pre-emption he deposited Rs. 600 within 
two weeks of the date of the decree. On 
the Isg July 1913, the fourteenth day 
after the passing of th3 decree, Thtkur 
Gaya Bakhsh Singh brou;tit Rs. 600 to 
the Court of the Munsif and requested 
that the sum should be aocepted. The 
Munsif permitted thesum bo be accepted, 
but the formal tender was not made till 
the following day and the money was 
not received in the treasury till the 3rd 
July 1913. On tho 4bh July 1913 the 
other side refused to receive the money. 
The Munsif dii nob decide the question 
on its merits, but passed an order which 
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shelved the dispute. His order ran:— 
“This application with the tender will 
remain on the file. The plaintiff can take 
back his deposit." 

Thakur Gaya Bakhsh Singh appealed 
against the order of the 4th July 1913 to 
the Court of the Subordinate Judge of 
Lnao, who decided that no appeal lay 
against the order. He relied in support 
of his conclusion on the authority of the 
decision in Ganga Dinar v. Anrudh Singh 
(l). Thakur Gaya Bakhsh Singh did not 
apply to have the order of the 4th July 
set aside in revision. He apparently 
treated it an as order which was null and 
void and which could not prevent him 
obtaining possession of the property, 
and applied on the 17th of November 1913 
for possession of the property in the ex¬ 
ecution department. He obtained pos¬ 
session. The other side then applied to 
be restored to possession, and on their 
application, the successor of the Munsif 
who had passed the original order decid¬ 
ed on the 24th January 1914 that the 
parties wore bound by the order of the 
4th July 1913 and restored the other 
side to possession. Thakur Gaya Bakhsh 
Singh appealed to the Court of the Sub¬ 
ordinate Judge, who by an order, dated 
the 3rd July 1914, upheld the order of 
the Munsif. A second appeal has been 
preferred against this order and an ap¬ 
plication in revision has also been filed. 
I agiee with the Courts below that the 
order of the 4th of July 1913 is binding 
on the parties until it is set aside, and 
that according to that order possession 
cannot be given to Thakur Gaya Bakhsh 
Singh. 

The Second Execution of Decree 
Appeal No. 42 of 1914, therefore, fails 
and is dismissed. The appellant will 
pay his own costs and those of the res¬ 
pondents, as he has in so far as those 
proceedings are concerned sought a wroDg 
remedy. But on the merits I accept his 
application in revision. The order of 
the learned Munsif refusing to receive 
Bs. 600 passed on the 4th July 1913 is 
insupportable. Thakur Gaya Bakhsh 
Singh complied with the terms of the 
deoree. He deposited the amount requir¬ 
ed in Court within the stipulated period. 
It was owing to the laxity of the Court 
that the money was not received at once 
and paid into the treasury, and Thakur 
Gaya Bakhsh Singh canDot be prejudiced 
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by an error of the Court. I, therefore 
in revision, set aside the order of the 
4th July 1913, and direct that Bs. 600, 
which have been paid into Court and 
which, I am informed, are still in deposit* 
be retained for re-payment to the other 
side, and that possession of the property 
in question be delivered to Thakar Gaya 
Bakhsh Singh as soon as he applies for 
it. The opposite party will pay their 
own costs and those of Thakur Gaya 
Bakhsh Singh in revision. 

B.v./r.k. Appeal dismissed. 
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Lindsay, J. C. 

Janki Prasad and others —Plaintiffs— 
Appellants. 

v. 

Bal Makund and others —Defendants— 
Bespondents. 

Misc. Civil Appeal No. 36 of 1914, De¬ 
cided on 15th December 1914, from order 
of Sub-Judge, Gonda, D/- .17th August 
1913. 

Civil P. C. (1908), S. 104 (1)—Application 
to make reference to arbitration—One defen¬ 
dant unwilling—Plaintiff willing to give him 
up—Court rejecting application—No appeal 
lies. 

Where an application for reference to arbitra¬ 
tion is made in a pending case and the Court, 
finding one of the defendants unwilling to have 
the case seat to arbitrators, rejects the appli¬ 
cation, despite the plaintiff's readiness to dis¬ 
charge the unwilling defendant from the array 
of parties, no appeal lies from suoh an order of 
rejection. [P 173 0 1] 

Surendra Nath Boy —for Appellants. 
Ilari Kishen Dliaon —for Bespondents. 

Judgment. —A preliminary objection 
is taken to the hearing of this appeal, 
and in my opinion the objection must be 
allowed. The facts are that the plain¬ 
tiffs, who are the appellants here brought 

a suit against eight persons for partition 
of joint family property. One of the de¬ 
fendants iD that case was Mt. Lekhraji, 
defendant 5, who is one of the widows of 
a man named Gokul Prasad. The case 
having been brought into Court, there 
apparently was some notion of having it 
referred to arbitration and an applica¬ 
tion for reference to arbitration was 
presented to the Subordinate Judge. 
When the Subordinate Judge came to 
examine the question as to whether the 
parties agreed to the reference, he fonnd 
out that Mt. Lekhraji was not willing to 
have the ease sent to arbitrators. The 
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plaintiffs tried to meet this position and 
asked for the disoharge of Mt. Lekhraji 
from the array of parties. The Subordi¬ 
nate Judge refused to do this. He there¬ 
fore rejeoted the petition asking the 
Oourt for referenoe. It is this order of 
the Subordinate Judge which is brought 
here in appeal, and I am unable to find 
that an order like this oomes within 
S. 104, sub-S. (1), Civil P. C. The learn¬ 
ed Counsel for the appellants has tried 
to convince me that the'order against 
which he is appealing is one falling 
under S. 104, sub-S. (l), Cl. (d), but that 
cannot be so. It seems to,me perfectly 
dear that the order referred to in Cl. (d) 
is an order passed in proceedings taken 
under para. 17, Sch. 2, Civil P. C., that 
is to say, a case in which the parties 
having agreed out of Court to submit a 
case to arbitration the Court i9 asked to 
file the agreement. Then again it is 
said that the order was one under S. 104, 
sub-S. (1), Cl. (e), but here again the 
appellants are met with the difficulty 
that a suit such as is described in Cl. (e) 
presupposes that there has been an 
agreement to refer. The trouble for the 
appellants in this case is that there has 
been no agreement to refer, because Mt. 
Lekhraji declined to entertain the pro¬ 
posal to have the case submitted to arbi¬ 
tration. The point seems to me to be a 
clear one. I hold that no appeal lies 
■and direct that the appeal be dismissed 
with costs. 

b.V./r.k. Appeal dismissed. 
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Lindsay, J. 0. and.Stuart, A. J. C. 

Shafiq-U z-zaman —Insolvent. 

v. 

Deputy Commissioner , Barabanki — 

Receiver. 

Misc. Appeal No. 4 of 1915, Decided 
on 17th March 1915, against order of 
Diet. Judge, Lucknow, D - 24th October 
1914. 

Provincial Insolvency Act (3 of 1907) 
S. 27—Procedure under S. 27 stated—Pro¬ 
posal must first be approved by majority of 
creditors before acceptance by Court—Court 
is also not bound to accept simply because 
creditors approve it. 

Where in an insolvency proceeding a proposal 
Is made on behalf of the insolvent for a scheme 
of arrangement of his affairs the District Judge 
must, under the prov isions of S. 27 of Aot 8 of 
1907, fix a date for consideration of the proposal 
and issue notioe to all oredltors and put the 
floheme before them. If a majority in number 


and three-fourths in value of all the creditors 
whose debts are proved and who are present in 
person or by pleader resolve to aooept the pro¬ 
posal, it is the duty of the Court to consider 
whether it shall or shall not approve the pro¬ 
posal. The fact that the proposal is approved by 
the creditors does not involve approval by the 
Oourt. But if there is no such majority in favour 
of the proposal it will stand rejected whatever 
be the opinion of the Court as to its merits. 

[P 174 O 2] 

F. O. O'Neill — for Appellant. 

Ajit Prasad —for Respondent. 

Judgment. —This is an appeal uuder 
the provisions of S. 46, Act 3 of 1907, 
arising out cf proceedings with regard to 
an insolvent of the name of Shafiq-uz- 
zaman. An order was passed ou 27th 
January 1914, by the District Judge of 
Lucknow under the provisions of S. 16, 
Aot 3 c* 1907, on the application of 
Chbanga Mai and Jawahir Nath, credi¬ 
tors declaring Shafiq-uz-zaman to bean 
insolvent. The Deputy Commissioner of 
Barabanki has been appointed as receiver 
and manager of landed property belong¬ 
ing to the insolvent, which produces an 
income of about Rs. 50,000 a year. The 
amounts of debt that rank against the 
insolvent are more than Rs 12,00,000; 
the exact amount cannot he stated at 
present. On 2nd July 1914. Mr. O'Neill 
sent to the District Judge of Lucknow a 
proposal on behalf of the insolvent for a 
scheme of arrangement of his affairs, to 
the effect that tenants and other persons 
in certain of the villages belonging to 
the insolvent should be approached to 
see if they would be ready to purchase 
under-proprietory or occupancy rights; 
it was suggested that it would be pos¬ 
sible by the sale of such rights to raise 
sufficient money to liquidate the whole 
of the debts due from the insolvent. 
The District Judge, Mr. Sherriug, con¬ 
sulted the Deputy Commissioner of 
Barabanki as receiver. The latter ap¬ 
pears to have put himself in communica¬ 
tion with such persons and other tenants 
and to have ascertained that a certain 
number of persons were ready to pur¬ 
chase rights of the nature described and 
to pay considerable sums for their ac¬ 
quisition. After a certain amount of in¬ 
quiry had been made by the Deputy 
Commissioner of Barabanki the matter 
came again before Mr. Warburton, the 
District Judge of Lucknow, who had in 
the meantime taken over charge from 
Mr. Sherring. He paS3ed the following 
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orders with reference to the scheme on 
24th October 1914 

“Mr O’Neill filosstatements showiug ihat he 
expects 1390 tenants to pay 30 year’s purchase of 
their r^nts to ob-a’n occupancy rights, aod thus 
to raise Rs. 12,39,847-11, for the payment of the 
debts of Sbafiq uz-zimau which amount to about 
that sum. T is is a matter completely out of 
my experience and beyond ray understanding. 
But I have no objection to tlio Deputy Commis¬ 
sioner of Bi abauki as receiver raising money 
under this scheme if he’iinds it practicable and if 
he thinks, having regard to all considerations, 
that is should be preceded with. In that case he 
will, of curse, have full power *o utilize the 
frcrvicos of ihe debtor and his servants and liis 

advisor* to such rxt?nt as mar seem to him 

% 

proper. I oo'.o that Me. O'Noill informs mo that 
the fig irs given above (1300 tenants and Rupees 
12,39,847-11) refer to h Idiugs which comprise 
nearly 10,000 bigha* or about half.the cultivated 
area of the estate. This perhaps is by design, so 
that the debtor's shears '. ho arc su<ng him for 
half tbo estate may not object to this scheme 
for raising money. Nothing has been ?a*d as 
to whence the tenants will get the funds for 
the proposed transaction, and the receiver in his 
capacity of Deputy Commissioner may think 
that a fatal objection to the whole scheme.” 

Thi3 order does net definitely decide 
whether this scheme is or is not to be 
laid before the creditors, and contains 
no suggestion for its submission to them. 
The insolvent has appealed against the 
District Judge’s order, and his appeal 
was admitted by an order of this Court 
dated 18th January 1915, under the 
provisions of S. 46,Cl. 3 of Act 3 of 1907. 
Under the provisions of S. 27, Act 3 of 
1907, it is laid down that wheu such a 
proposal is unde, the Court shall fix a 
date for the consideration of the pro¬ 
posal and shall issue a notice to all credi¬ 
tors by publication in the Local Official 
Gazette and in such other manner as 
may be prescribed. The District Judge 
must under the terms of the Act fix a 
date for consideration of a proposal and 
issue notice to all creditors and put the 
scheme before them. We have examined 
the record and find that there is nothing 
to show that notice cf the date fixed for 
consideration of the scheme was issued 
to all creditors by publication in the 
Local Official Gazette and in ether man¬ 
ner. We cannot find that may notice was 
issued; although we observe that the re¬ 
ceiver of tbo property other than the 
landed property and the representatives 
of two creditors were present in Court 
on 24th October 1914. It is not clear 
how fchoy had obtained information 
of the date of hearing. A letter No. 
1089, dated 7th September 1914 from 


fcho Deputy Commissioner, Barabanki, 
was considered. This letter does not 
contain a report on the sobeme. It says 
that 529 tenants out of 1.127 have veri¬ 
fied their agreement to purchase and 56 
new tenants have agreed to purchase 
occupancy rights, and that it appears 
worthwhile to give the scheme a trial. 

The procedure laid down under the 
prov ; sions of S. 27, Act 3 of 1907, is 
based on the procedure in the English 
Bankruptcy Act. The insolvent is per¬ 
mitted of right to make a proposal for a 
composition or a proposal for a scheme 
of arrangement of his affairs for the 
consideration of his creditors, and the 
duty of the Court on receiving this 
scheme is to lay it before the creditors, 
convening a meeting of the creditors by 
the issue of notices in an authorized 
form and additional notices in a form 
according to its own discretion. The 
first step is to bring the scheme to the 
notice of the creditors. The next step 
is to ascertain their views at a meeting 
convened under the provisions of the 
section. If a majority in number and 
three-fourths in value of all the credi¬ 
tors whose debts are proved and who are 
present in person or by Pleader resolve 
to accept the proposal, the Court notes 
that the proposal is duly accepted by 
the creditors. But if on a consideration 
of the proposal there is not a majority 
iD number and three-fourths in value of 
all the creditors whose debts are proved 
and who are present in person or by 
Pleader in favour of the acceptance of 
the scheme, the proposal will stand re¬ 
jected, whatever be the opinion of the 
Court as to its merits. When the scheme 
has been duly accepted by the creditors 
it is the duty of the Court to consider 
whether it shall or shall not approve the 
proposal. The fact that the proposal is 
approved by the creditors does Dot in¬ 
volve its approval by the Court. In the 
oase of Burr, In re, Board of Trade Ex - 
parte (l) Lord Esher laid down at page 
472 that in bankruptcy cases ths Court 
has very often to proteot creditors 
against themselves,and that it is the duty 
of the Court to see that the Officers ot 
the Court of Bankruptcy do not do thaf 
which would be of the very worst exam¬ 
ple in bankruptcy matters. Under the 
provisions of Act 3 of 1907 a District 
J udge has a similar duty to l^rforgh. 

1. (1992) 2 Q B 467=61 L-TQB. 691. 
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and S. 27 lays down some of the princi¬ 
ples which should guide him in execu¬ 
tion of that duty. Under the provisions 
of sub-S. 4 a Distriot Julgo has to refer 
the matter, after the scheme has been 
duly accepted by the creditors, to the 
Receiver, if a Receiver has been appoin¬ 
ted, for a report. A reference appears to 
have been made in the present case to 
the Deputy Commissioner of Barabanki. 
but no suflioient report has so far been 
received from him. The letter of the 
7th September 1914 cannot be consider¬ 
ed to be a report on the practicability 
of the scheme. It oontains tentative 
comments. Next the District Judge has 
to consider objections which may ho 
made by or on behalf of any creditor. 
In the present case it has been impossi¬ 
ble for the District Judge to carry out 
this part of the procedure as no notice 
has boon issued to the creditors and the 
large majority were not present in per¬ 
son or. by Pleader. Next fcbe District 
Judge has to consider under the provi¬ 
sions of sub-S. 5 if facts are proved on 
proof of which the Court would be requir¬ 
ed either to refuse, suspend, or attach 
conditions to the debtor’s discharge, and 
whether there is reasonable security for 
payment of not loss than three-eighths 
of the amounts due on all the unsecured 
debts provable against the debtor’s estate, 
and if there is not reasonable security 
for such payment the District Judge 
must refuse to approve the proposal: and 
sub-S. G directs that the District Judge 
is to be left discretion to decide whether 
the proposal should or should not be 
accepted. In the present case the Dis¬ 
trict Court has not complied with the 
provisions of S. 27. When the report was 
originally received Mr. Sherring should 
have issued notice to all creditors. That 
was not done, and in the circumstances 
the insolvent rightly demands that such 
notice should now be issued. 

We accept the appeal and direct that 
this notice shall now be issued. 

After a meeting of the creditor has 
been convened, the learned Distriot 
Judge will proceed to take their opinions 
according to the procedure laid down in 
sub-S. 2. Two forms have been laid 
down by the Caloutta High Court of 
notice to the creditors of the date of 
consideration of such scheme and of list 
of creditors for use at the meeting held 
for consideration. These forms are as 


follows, and we saggest that the learned 

Distriot Judge use them in this case. 

“ Notice to croditorp of thndato > l 
“ consideration of a composition 
" or Bchomo of arrangement. 

" Section 27. 

“ (Title). 

“ Talto notice that the Court lias fixed tli-j 
day of 10 , for tlni 

consideration, of a composition (or scheme ot 
arrangement) submitted by A FI, the debtor in 
tko above insolvency pjlitioa. No creditor who 
has not prov-cl liis debt before the aforesaid date 
will bo permitted to vote on the consideration of 
tho above matter. If you dssiro t> bo represen¬ 
ted at tbe aboTfl-mention-d hoaring you should 
bo proseut in person or by duly instructed Pleader 
with your proofs. 

“ Judge.” 

Form under S. 27 (2). 

*' List of creditors for me at mo-ting hold for 
consideration of composition or scheme. 

“ (Title). 

“ Meeting held at this 

day of 19 


{Amount 

: Amount of j of ad- 
assets. j mitted 

! proof. 



“ Required numbor of majority.... 

Required value Rs.” 

Tbe learned District Judge will then 
take the opinions of the creditors. If the 
requisite majority of tbe creditors is 
obtained in favour of the scheme, he 
will proceed to call for a report from tbe 
Receiver and to follow tho procedure laid 
down in S. 27 to which we have already 
referred. If the requisite majority is not 
obtained, there will be an end of the 
matter. The costs of this appeal will be 
borne by the parties. 

B.v/r.K. Appeal accepted. 
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Lindsay, J. C, and Kaneaiya Lal, 

A. J. C. 

Mt. Chandra Kuar —Plaintiff—Appel¬ 
lant;. 

v. 

Raghubar Singh and another —Defen¬ 
dant—Respondent. 

First Appeal No. 62 of 1913, Decided 
on 5th March 1915, from decree of Sub- 
Judge, Sitapur, D'- 7th March 1913. 

Specific Relief Act (1 of 1877), S. 42- 
Right to property —Hindu widow in posses¬ 
sion of mortgaged property — Reversioner 
mortgaging property itself and not reversion¬ 
ary interests—Suit for declaration by widow 
that mortgage does not affect her interests 
is maintainable. 

Where a reversionary heir to a deceased Hindu 
mortgages the property in the hands of the widow 
without stating that the property is for the time 
being owned by the widow or that he is mort¬ 
gaging his reversionary interest only, the widow 
is entitled to claim a declaration that the mort¬ 
gage is of no effect so far as her interest in the 
property is concerned, if (ho period fixed by the 
mortgage is such as may possibly expire during 
life time of the widow. [P 177 C 1] 

Ram Chandra —for Appellant. 

Gokaran Nath Misra and Kalka Pra¬ 
sad Trivedi —for Respondents. 

Judgment.— This is a plaintiff’s ap¬ 
peal. The plaintiff, Mt. Chandra Kuar, 
brought a suit in the Court of the Subor¬ 
dinate Judge of Sitapur against Kuar 
Raghubar Singh and Kuar Balbbaddar 
Singh asking for a declaratiou that a cer¬ 
tain deed of mortgage executed by de¬ 
fendant 1 in favour of defendant 2 was, 
so far as her interest in the property in 
her possession was concerned, of no effect. 
The Subordinate Judge dismissed the 
suit being of opinion that the document 
complained of was not one from which 
the plaintiff could reasonably entertain 
any apprehension of injury to her inter¬ 
est. We have heard counsel in this case 
and in our opinion the appeal must be 
allowed and the decision of the Court 
below must be set aside. The facta ad¬ 
mitted by both parties in this Court are 
as follows. The village named Mahara- 
nia, which was formerly the property of 
one Fateh Singh, consisted at one time 
of two hamlets, Mahrania proper and 
Ichchanagar. In the course of some 
partition proceedings which are said to 
have taken place long ago, this village 
was divided into three mahals, namely, 
Mahrania Khas, Ichchanagar South and 
Ichchanagar North. Fateh Singh, when 
he died, left two sons, Madho Singh and 


Sheo Bakhsh Singh. Madho Singh is 
dead and the plaintiff in this case, Mt. 
Chandra Kuar, is his widow. Sheo 
Bakhsh Singh died leaving a son, Jagan- 
nath Singh, who bad married two wives 
from each of whom he had children. 
From one wife Jagannath Singh had two 
8 on9, Jadunath Singh and Raghubar 
Singh, Raghubar Singh being defendant 
1 in tho present case. From the other 
wife Jagannath Singh had a son named 
Arjun Singh. When the whole of the 
family property which had once belonged 
to Fateh Singh came to be divided, it 
appears that of tho three mahals above 
mentioned two, namely Mabal Mahrania 
Khas and Mahal Iohchanagar North, fell 
to the lot of Madho Singh who was the 
plaintiff's husband. 

It is admitted now that Mt. Chandra 
Kuar is in possession of these two mahals 
with the estate of a Hindu widow. The 
other, Mahal Ichchanagar South, was 
divided between the sons of Jagannath 
Singh in the following proportions: 

4£ annas to Jadunath Singh. 

4£ annas to Raghubar Singh. 

7 annas to Arjun Singh. 

It is admitted further that the 4| an¬ 
na share of Raghubar Singh in Mahal 
Ichchanagar South was foreclosed by de¬ 
fendant 2, Balbhaddar Singh, some 
time ago and previous to the date of the 
mortgage of which the plaintiff com¬ 
plains. The result, therefore, was that 
at the time this mortgage of the 5th July 
1912 was executed, Raghubar Singh had 
no immediate interest in any portion of 
the village of Mahrania. The only inter¬ 
est he had had, as already said, passed by 
foreclosure to Balbhaddar Singh. To 
turn now to this mortgage of the 5th of 
July 1912, it purports to be a mortgage 
of a 5-annas 4-pies share of the entire 
village of Mahrania. The mortgage is 
one by conditional sale and the period of 
the mortgage is seven years. The amount 
of the mortgage-money is Rs. 12,000 
with interest at Rs. * per cent, per men¬ 
sem. It has been frankly admitted by 
the learned Counsel who appears here for 
the respondent Balbhaddar Singh that 
this deed of mortgage purports to trans¬ 
fer by way of mortgage property to whiob 
the mortgagor, Raghubar Singh, has at 
the present time no title. It is clear on 

the pedigree just given that at the pre¬ 
sent moment Raghubar Singh is one of 
the reversionary heirs of the plaintiff 0 
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deooaaed husband, Madho Singh; bub any 
right he has ab present in the property 
which belonged bo Madho Singh ^contin¬ 
gent. It id admitted that in the mort 
gage-deed no reference is made to the 
faot that the present owner in posses¬ 
sion of two of the mahals of Mauza 
Mahrania is the plaintiff, Mb. Chandra 
Kuar, and it is further admitted that it 
is nowhere stated in the mortgage-deed 
that the interest which Raghubar Singh 
purported to transfer by way of mort¬ 
gage was merely a reversionary interest. 
These being the facts we find ourselves 
unable to agree with the opinion of the 
learned Judge of the Court below to the 
effaob that Mt. Chandra Kuar, the plain¬ 
tiff, ha3 no right to obtain the relief she 
asked for. 

On the contrary, although her estate 
ia merely that of a Hindu widow, it ap¬ 
pears to us that she may rightly com¬ 
plain bbat some injury may be done to 
her by this mortgage transaction unless 
some declaration is obtained by her at 
the earliest opportunity that it is in no 
way to affect her rights. It is quite pos¬ 
sible that she may survive for a long 
time after the period of the mortgage 
lhas expired and it is, therefore, not an 
unreasonable apprehension on her part 
; that if the time of foreclosure should 
arrive she may be dragged into litigation 
with which she has really no concern. 
We are not called upon in the present 
case to discuss the relations which have 
arisen between the respondents out of 
the execution of thi3 deed of mortgage, 
but we are oertainly of opinion that Mt. 
Chandra Kuar is entitled to have the 
protection she asks for in the shape of a 
declaration that this transaction of mort¬ 
gage in no way affects her rights as a 
Hindu widow in possession of the two 
mahals, Mahrania Khas and Ichchanagar 
North. We, therefore, allow this appeal 
and set aside the decree of the Court 
below. A declaration in the above form 
will be granted to the plaintiff-appellant 
and she will be entitled to have her costs 
from the defendants-respcodents in both 
Courts. 

b.v./r.k. Appeal allowed. 
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Stuart and Kanhaiya Lal, A. J. Cs 

Jangi Hayn and others— Defendants— 
Appellants. 

v. 

Sheoraj Singh and another —Plaintiffs 
—Respondents. 

First Appeal No. 2 of 1914, Decided 
on 30th April 1915, from decree of Sub- 
Judge, Sifcapur, D/- 13th October 1913. 

(a) Evidence Act (1872), S 115 — Mortgage 
— Mortgagee not entitled to dispute right of 
mortgagor to redeem. 

A mortgagee cannot go behind the mortgage to 
dispute the mortgagor’s right to enforce redemp¬ 
tion. [P 179 C 2] 

(b) Evidence Act (1872), S. 115 — Vendor 
and purchaser — Surrender of rights under 
sale—Purchaser can enter into mortgage or 
property under sale. 

A vendee can surrender his rights under sale- 
deed by entering into a mortgage in respect of 
the property already sold to him, so long as there 
is no law describing the form in which the sur¬ 
render is to b9 made ; 8 0 G 317, Ref to. 

[P 180 C 1) 

(c) Evidence Act (1872), S. 92 — Applica¬ 
bility-Mortgage rescinding previous sale— 
Cancellation of registered sale deed by 
agreement evidenced in mortgaged deed — 
Conduct of mortgagee—S. 92 held did not 
apply. 

A sale was effected in 1879 and six months 
later the vendor mortgaged the property covered 
by the sale to the vendee. On a suit for re¬ 
demption having been brought in 1913, the mort¬ 
gagee contended that the registered sale-deed 
could not have been caoceDed by an oral agree¬ 
ment and that the mortgage in suit was fictitious 
and invalid for want of consideration. It was 
found however that the mortgagee did not set up 
any higher rights than those of a mortgagee at 
any time since tee date of the mortgage and that 
the mortgage could not be fictitious : 

Held : that S 92, Cl. (4). Evidence Act, did 
not apply to the case as prior to the passing of 
the Transfer of Property Act there was no law 
which required the sale of immovable property 
to be in writing and as the mortgage-deed which 
evidenced the oral agreement rescinding cr super¬ 
seding the previous sale-deed was also registered. 

.V ... , . , [ p 1? 9 C 2] 

(d) Hindu Law — Widow —Surrender—Re¬ 
lease by widow in favour of reversioners 
transfers widow’s life—Interest in them for 
life. 

The effect of a deed of release executed by a 
Hindu widow in favour of the reversioners of the 
deceased is to accelerate the vesting of the estate 
or at all events, of transferring the widow’s life- 
interest to them for life. [P 180 C 2] 

(e) Hindu Law — Reversioners—Suit by — 
Right to sue for redemption in life-time of 
widow. 

Tbe reversioners of a deceased Hindu are en¬ 
titled to sue for redemption in the life-time as 
well as after the death of the widow :80C 349 
Ref to. [P 180 C 2] 

(f) Transfer of Property Act (1882), S. 82 
—Mortgagee is not entitled to make improve* 
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ments on mortgaged property with the object 
of deriving greater benefit. 

Section 72, T. P. Act, does not permit a mort¬ 
gagee to make improvements at the expense of 
the mortgagor with the object of deriving greater 
Lenent during the period of his enjoyment from 
the mortgaged property and to add the costs of 
the same to mortgage-money : 19 AT ad 327, Ref 
to. [P 180 C 2] 

George Jackson and A. P. Sen —for Ap¬ 
pellants. 

fJumtaz Husain, Chhail Behari Lai 
and Puttu Lal—io r Respondents. 

Judgment. —This appeal arises out of 
a suit for redemption brought by the 
plaintiffs.respondents in respect of a 
mortgage effected by Bahadur Singh in 
favour of Durjan Dube on 25th February 
1879. The allegation of the plaintiffs 
was that the mortgagor died on 20th 
November 1889, leaving a son, Ratan 
Singh, and a widow, Mt. Sabit Kunwar, 
that Ratan Singh died childless on 21st 
March 1890, leaving a widow, Mt. Muna 
Kunwar, who succeeded to his estate 
that Mt. Muna Kunwar, died on 5th Oc¬ 
tober 1903 and was succeeded by Mt. 
Sabit Kunwar, who relinquished her 
rights in favour of the plaintiffs, and 
that the plaintiffs as the nephews and 
the nearest reversioners of the original 
mortgagor thus became entitled to the 
estate. They further alleged that the 
defendants had cut trees and groves 
standing on the mortgaged property 
worth Rs. 2,500, and that the plaintiffs 
were entitled to redeem the mortgage on 
payment af Rs. 6,000 on account of the 
balance of the mortgage money. The de¬ 
fendants are the heirs and repres3nfca- 
tive8-in-intere3t of the deceased mort¬ 
gagee. 

Their defence was that Bahadur Singh 
had sold his rights in the mortgaged pro¬ 
perty to Durjan Dube prior tothe mortgage, 
that the mortgage relied on by the plain¬ 
tiffs was effected with the ostensible ob¬ 
ject of defeating a right of pre-emption, 
sought to be asserted in respect of the 
said sale, that the mortgage was in reality 
fictitious and without consideration, that 
Ratan Singh died in the life-time of his 
father, Bahadur Singh, whose widow, 
daughters and grandsons by those dangh- 
ters were alive, that the plaintiffs had 
no right to sue for redemption or claim 
the estate of Bahadur Singh as his rever¬ 
sioners, that the trees cut down by the 
defendants were worth not more than 
"Rs. 338-12-0, that the defendants cons- 
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tructed two wells on the mortgaged pro¬ 
perty at a co3t of Rs. 1,500 and that they 
were entitled to add the costs of im¬ 
provements effected to the mortgage- 
moaey. In reply the plaintiffs pleaded 
that Durjan Dube surrendered his rights 
under the sale-dseds executed in his fa¬ 
vour by Bahadur Singh when he took a 
mortgage and that there was a custom in 
the family of Bahadur Singh by which 
daughters and their issues were excluded 
from inheritance. 

The learned Subordinate Judge found 
that the mortgage-deed superseded the 
previous sale-deeds by mutual agreement, 
that Ratan Singh died after Bahadur 
Singh, that the daughters of Bahadur 
Singh and their issue were excluded by 
family custom, that the defendants had 
cut trees worth Rs. 338-12-0 and had 
not established any necessity for the con¬ 
struction of the wells the cost of which 
was claimed, and that the plaintiffs were 
entitled to redeem the mortgage subject 
to the payment of Rs. 8,161-4-0 on ac¬ 
count of th9 balance of th9 mortgage- 
money. 

In appeal it is contended on behalf of 
the defendants-appellants that the plain¬ 
tiffs have no reversionary or other kind 
of interest in the mortgaged property 
and that the mortgage relied on by them 
was fictitious and without consideration. 
We see no reason however to differ from 
the findings of the learned Subordinate 
Judge. It appears that Bahadur Singh 
was the owner of a 3-annas share in two 
villages named Malthu and Kaodai. On 
10th August 1878 he sold a one-anna 
share in each of the villages to Durjan 
Dube, the predeceesor-in-interest of the 
defendants, in lieu of Rs. 2,500. On 
12th September 1878 he sold the remain¬ 
ing two-annas share in the two villages 
to Durjan Dube in lieu of Rs. 6,000. 
The vendee got mutation of names effec¬ 
ted in respect of the first sale-deed, but 
before any steps could be taken to obtain 
mutation of names in respect of the se¬ 
cond sale, something appears to have 
happened which led the vendor and the 
vendee to re-consider their position and 
to arrange to replace the ssle-deeds by 
a mortgage. The explanation for th8 
substitution, as given in the mortgage- 
deed is that Raghu Nath Singh, the 
elder son of Bahadur Singh, then alive 
was disputing the right of his father to 
transfer the ancestral property without 
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his consent and that explanation is borne 
out to some extent by the deposition of 
Raghu Nath Singh in the suit for pre¬ 
emption, subsequently filed by Ishari 
Singh, uncle of Bahadur Singh, wherein 
he stated as follows : 

*' My father sold one-anna to Durjan Dube. 
Then he sold two annas. My father did not 
consult me about these Ealss. He usually con¬ 
sulted me and my brother but he did not do so 
on this occasion. I was angry about the first 
sale of one anna and when I heard the sale 
of two annas, I was very angry. I said that an 
equal money could be got by mortgage. I com¬ 
plained to Durjan. He said he did not want to 
buy and that if I paid the money he would re¬ 
turn the deeds of sale. I then said that if he 
took mortgage for one year, I would raise the 
money and pay him. He said that he would not 
allov more than one year. I had to do khusha- 
mad to get Durjan to agree to this. The sale3 
had been completed. He took the price of the 
stamp and co«ts of registration of the deeds of sale 
from me . . . No one his ever claimed a right 
of pre-emption. The mortgage was not substi¬ 
tuted for the purpos3 of causing injury to the 
plaintiff ... I consented to mortgage to Durjan 
to supersede the sales : (Ex. 17).”' 

According to the statement of Babu 
Pitam Rai, a pleader who appeared in 
the pre-emption case on behalf of the 
vendee, the vendee had not obtained full 
possession until the mortgage was exe¬ 
cuted and though an application had 
been made for mutation of names in res¬ 
pect of the one-anna share, nothing had 
been done with reference to the sale of 
the remaining two annas (Ex. 16). The 
mortgage-deed in suit was executed on 
25th February 1879, that is, within six 
months of the execution of the second 
sale-deed to secure the payment of Ru¬ 
pees 8,500 being the aggregate amount of 
the consideration moneys paid under the 
two previous sale-deeds. Applications for 
mutation of names were made in pursuance 
of the mortgage soon afterwardg (Exs. 
2 and 4), and on 19th April 1879orders 
were passed directing that the name of 
Durjan Dube should be entered as mort¬ 
gagee in respect of the disputed property 
and that the previous entry in respect of 
the sale of a one-anna share should be 
treated as cancelled (Ex's. 3 and 5). 

On 31st March 1879 Ishri Singh, uncle 
of the vendor, sued for pre-emption in 
respect of both the sale-deeds alleging 
that the mortgage effected in substitu¬ 
tion for the sale-deeds was illusive and 
fictitious (Ex. 15). The defence of Dur¬ 
jan Dubs was that Ishri Singh had no 
right to sue for pre-emption in respect of 
the sales which had been superseded and 


oanoelled by mutual agreement and that 
in any oase the vendee had a preferential 
right of purchase (Ex. 6). The suit was 
deoreed by the Court of first instance 
(Ex. A-2), but dismissed on appeal by 
the lower appellate Court on the ground 
that the mortgage was not fictitious and 
even if the sales were operative inas¬ 
much as the vendee was a nearer co¬ 
sharer, he was entitled to preference. 
On further appeal to this Court, the find¬ 
ing of the Court below that the vendee 
had a superior right was upheld (Exs. 
A-3 and A-4). 

It appears that Durjan Dube did not 
set up any higher rights than those of a 


mortgagee at aDy time since the date of 

the execution of the mortgage. He had 
four brothers, Gokul, Sifcal, Parmanand 
and Partab. In 1893 be consented to 
the entry of their names in the revenue 
papers in respect of the property in dis¬ 
pute as his co-mortgagees (Exs. 12 and 

13), and in 1894 he filed a suit against 
certain persons, claiming possession of a 
grove by escheat in the village Malthu, 
describing his interest in the village as a 
vendee of a two-annas share from Jawahir 
Singh and a mortgagee of three-annas 
share of Bahadur Singh (Ex. A-3). 

In is contended by the learned Counsel 
for the defendants that a registered sale- 
deed could not have been cancelled by 
an oral agreement and that the mortgage 
which is the subject of redemption °was 
fictitious and invalid for want of consi¬ 


deration. The mortgage-deed however 


provided for foreclosure, if the mortgage- 
money was not paid in Jeth 1286 Fasli 
or 1287 Fasli, and the substitution of 
mortgage-deed for a sale-deed could have 
the effect of postponing the exercise of 
the right of pre-emption but not of pre¬ 
venting it (vide S. 9, Oudh Laws Act). 
No object could, therefore have been 
gained by a fictitious mortgage. 

Section 92, clause (4), of the Evidence 
Act does not apply to the case, because 
prior to the passing of Act 4 of 1882 
there was no law which required a sale- 
deed of immovable property to be in 
writing. The mortgage-deed, which evi¬ 
denced the oral agreement, rescinding or 
superseding the previous sale-deeds, was 
moreover registered, and there was no¬ 
thing in law to prevent the vendee from 
surrendering his rights under the sale- 
deeds in any manner he thought proper. 
A mortgagee, besides, could not go behind 
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:bh9 mortgage to dispute the right of the sequenfely relinquished in favour of the 
I mortgagor to enforce redemption. The plaintiffs, who are the nephews and 
!surrender by the vendee of his rights nearest reversioners of her husband, 
under the sale-deeds was the considera- under a deed of release, dated the 5th 
ticn for the mortgage executed by the January 1909. The execution of that 
vendor in favour of the vendee, in lieu release is satisfactorily proved by the 
of the consideration money which he evidence of the plaintiffs, who are conse- 
had previously received,and, as observed quently entitled to sue for redemption, 
by their Lordships of the Privy Council in The effect of the release was to accelerate 
Thdkur Sheo Singh v. Rani Ro.ghubans the vesting of the estate in the rever 
Kunwar (l), it i3 competent to an ?.b- sionersof Bahadur Singh or at all events 
solute owner of an estate to enter into of transferring the life-interest, held by 
an arrangement by which he may sur- Mt. Sabit Kunwar, to them for life, 
jrender the e3tat3 held by him under a It i3 not necessary, therefore, to detar- 
•grant to the grantor, and receive it back mine whether the daughters of Bahadur 
;again from the grantor under a different Singh and their issue would be excluded 
grant, so long a3 there is no law descri- from inheritance by a custom or not. 
bing the form in which the surrender is The plaintiffs have a right to sue for re- 
to be made. The rules of the Hindu and demption in either event. Even as re- 
Mahomedan Law relating to the trans- versionsrs their right to redeem cannot 
fer of property by sale were not abrogated be denied [ Gumani Singh v. ChakJcar 
bill the passing of Act 4 of 1882, and the Singh (2)]. The defendants have not 
effect of the transaction of surrender shown that there was any necessity for 
was to rescind the previous sale-deads the construction of the wells, the cost 
by mutual agreement and to substitute of which is claimed by them. S. 72, 
therefor a mortgage which now forms T. P. Act, permits a mortgagee to spend 
the subject of redemption. such money as is necessary for the due 

Bahadur Singh was succeeded on hia management of the mortgaged property 
death by Ratan Singh, who is proved by and the collection of the rents and pro- 
fche evidence to have died several months fibs thereof and for its preservation from 
after the date of the death of the former, destruction, forfeiture or sale, bub as 
The mutation proceedings instituted pointed out in Arunachella Ghetti v. 
after the death of Bahadur Singh and Sithayi Ammal (3), it does not permit a 
Ratio Siugh and the evidence of the mortgagee bo make improvements at the 
witnesses adduced on behalf of the plain- expense of the mortgagor with the object 
biffs, includingMahabirPrasad,oneof the of deriving greater benefit during the 
sons-in-law of Bahadur Singh, leaves no period of his enjoyment from the morfe- 
room for doubt that Ratan Singh Bur- gag6d property, and bo add the costs of the 
vived Bahadur Singh, and that mutation same to the mortgage-money. No other 
of name3 was effected on his death in grounds have been pressed in the appeal, 
favour of Mt. Muna Kunwar, his widow, The learned Subordinate Judge appears 
and Mb. Sabit Kunwar, his mother, by to have inadvertently passed a decree 
mutual consent. It is unnecessary bo directing the sale of the mortgaged pro- 
refer to the statements said to have been perty in case redemption is nob effected, 
made by Mt. Muna Kunwar, Mb. Sabit though the mortgage-deed provided for 
Kunwar and Jugal Kishore, the patwari foreclosure. The appeal is, therefore, 
of the village, during the pendency of dismissed with costs except in so far 
the mutation proceedings, for the report that in case of nonpayment of the mort- 
of the Tahsildar, which embodies the gage-money within the period allowed, 
result of the inquiry and was accepted the mortgage will be liable to be fore- 
hy the Sub-Divisional Officer, clearly closed. The defendants-appellants will 
establishes the order in which Bahadur bear their own costs throughout. 

Singh and Ratan Singh had died. There 

is no reliable evidence on behalf of the B.V./r.K. Appeal dismissed . 

defendants to prove to the oontrary. On__ _ 

the death of Mb. Muna Kunwar, Mb. 2. (1905) 8 0. C. 349. 

Sabit Kunwar succeeded to the estate as (1396) 19 Mad 327. 

t he holder of a life-e3tate which she sub- _ 

1. U‘005) 3 0. C. 317. 
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Lindsay, J. 0. and Kanhaiya Lal, 

A. J. 0. 

Parmeshri Das and others— Plaintiffs— 
Appellants. 

v. 

Girdhari Lal — Defendant— Respon¬ 
dent. 

First Appeal No. 154 of 1914-15, 
Decided on 16th March 1915, from the 
decree of Diet. Judge, Lucknow, D/- 10th 
September 1912. 

(») Civil P. C. (1908), S. 92-Scope of— 
Death of some plaintiffs after institution of 
suit—Surviving appellant competent to carry 
on appeal. 

The necessity for the co-operation of two or 
more persons in a suit brought under S. 92, Civil 
P. C., is restricted only to the institution of the 
suit, so that a surviving plaintiff-appellant alone 
in such a case is comoeten* - . to carry on the ap¬ 
peal: AIR 1914 Mad 70S Ref ; 15 0 C 202 ReJ 
and Dtst. [P 182 C 1] 

(b) Civil P. C (1908), S. 92—Part of income 
or property spent in upkeep of temple de¬ 
dicated for public worship—Sufficiency of 
proof. 

The mere fact that the founder of a temple in¬ 
tended for public worship is spending a portion 
of his income derived from a certain property to 
the upkeep of the temple is insufficient to establish 
that the corpus cf the property is dedicated to 
the use of the temple. 2 Cal 341 (P C) and 1G 
O C 76 Ref. m [P 184 C 1] 

(c) Evidence—Entries in revenue papers— 
Value of. 

An entry made in a Revenue Register without 
any explanation as to how it originated or was 
brought into existence is, if inconsistent with 
other known facts, not entitled to any weight. 

[P 184 C 1] 

(d) Jurisdiction—Civil and Revenue Courts 
—Partition officer of Revenue Courts not 
entitled to convert private property into 
wakf property. 

It is not open to a partition-r fficer of Re¬ 
venue Courts to convert private property into 
wakf property by giving it a particular designa¬ 
tion, and his proceeiings in regard to tho dis¬ 
tribution of and title to the land, are not con¬ 
clusive as between a party to the partition and 
strangers. (P 184 C2] 

Aditya Prasad and Hargovind Das — 
for Appellants. 

Golcaran Nath Misra — for Respon¬ 
dent. 

Judgment. —This was a suit brought 
by Parmeshri Das, Babu Ram and Bal- 
deo Prasad, residents of Lucknow, for 
the, removal of the defendant, Girdhari 
Lal, from the office of trustee of a tem¬ 
ple known as Thakurdwara Dwarka 
Dhish in Lucknow and for the appoint¬ 
ment of new trustees to take charge of 
the management of the temple and its 
property. The allegation of the plain¬ 
tiffs was that Jogi Mai, a Khattri of 
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Luoknow, died about 45 years ago, leav¬ 
ing a sister, Mt. Sohni Bibi, and her 
husband, Gattu Mai, as his successors, 
that in accordance with the directions 
left by Jogi Mai, the temple in question 
was built by Gattu Mai in 1875 out'of 
the funds left by the deceased, and that 
Gattu Mai subsequently purchased a 
share in Mauza Pahia Azampur at auc¬ 
tion out of the said funds and set it 
apart for the expenses connected with 
the temple. Gattu Mai died in 1880 and 
was succeeded by his widow, Mt. Hira- 
dei, whom he had married after the 
dearth of Mt. Sohni Bibi. Mfc. Hiradei 
was succeeded in 1888 by Kalka DaB. a 
cousin of Gattu Mai, who left a will 
bequeathing a life-estate to Sardi Bibi, 
the widow of his brother, M&khan Lal, 
and the remainder to hia sister’s son 
Girdhari Lal, with directions to apply a 
specified portion of the usufruct cf the 
property bequeathed to the upkeep and 
maintenance of the tample in the manner 
directed by the will. The plaintiffs 
stated that after the death of Mt. Sardi 
Bibi, which took place in 1897,' the de¬ 
fendant became the manager of the en¬ 
dowed property by virtue of the said 
will and that be was Dot properly carry¬ 
ing out the instructions contained in 
the will. 

The defence was that the defendant 
was the owner of the property in dispute 
including the thakurdwara, under the 
will of Kalka Das, that the temple in 
question was not intended for general or 
public worship and that the allegations 
that the property in question was de¬ 
dicated to the idol and that the defen¬ 
dant was not carrying out the instruc¬ 
tions iD the will were incorrect. The 
learned District Judge found that the 
temple was not a public temple, that no 
property was dedicated to it and that 
th9 story of mismanagement or breach 
of trust was not made out. The suit 
wa 9 instituted under S. 92, Civil P. C., 
with the permission of th9 Legal Re¬ 
membrancer. But two of the plaintiffs, 
Parmeshri Da3 and Babu Ram, died 
during the pendency cf the appeal and 
their heirs were not brought on the 
record. Two other persons, who were 
not the heirs or legal representatives of 
the deceased appellants applied to be 
substituted in their place on the ground 
that they were interested in tho subject, 
matter of the appeal, but as they were 
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not among the persons who bad original¬ 
ly obtained leave to institute the suit, 
their application was rejected. The pre¬ 
liminary question arising for disposal 
under the circumstances is whether the 
surviving appellant is competent to carry 
on the appeal. 

Section 92 Civil P. C M requires that 
in the case of any alleged breach of an 
express or constructive trust created for 
public purposes of a charitable or reli¬ 
gious nature, a suit to remove a trustee 
or for an appointment of a new trustee 
shall be instituted by two or more per¬ 
sons having an interest in the trust, 
after obtaining the consent in writing of 
the Advocate-General to the institution 
of such a suit. The section makes no 
provision for the carrying on of such a 
suit after it is formally instituted if any 
of the persons who joined in instituting 
the suit withdraw from the same or die 
before its decision or during the penden¬ 
cy of the appeal. We have, therefore, 
to fall back upon the provisions of 
0. 32, R. 1 and 0. 22, R. 2, Civil P. C., 
to had out whether under these circum¬ 
stances the surviving plaintiff can be 
permitted to carry on the suit or appeal. 
0. 32, R. 1 , forbids a Court from permit¬ 
ting one of several plaintiffs to withdraw 
from a suit without consent of the others 
and 0. 22, R. 2, allows a surviving plain¬ 
tiff to continue a suit, if the right to 
sue survives to him alone. The ques¬ 
tion, therefore, is whether the right to 
sue survives to the remaining appellant 
Baldeo Prasad. The right to sue asser¬ 
ted by Baldeo Prasad rested on the in¬ 
terest claimed by him as one of the per¬ 
sons eafcitled to worship at the temple 
and having a right to prevent a mis¬ 
management of the temple property. 

The interest has not abated by the 
death of the other co-plaintiffs 
whose heirs did not come forward to 
join in prosecuting the appeal and the 
fact that a decree has been passed in 
favour of the so called trustee, adverse to 
the interest of the beneficiaries including 
Baldeo Prasad, renders it necessary that 
th9 right of Baldeo Prasad to have the 
validity of that decree tested on appeal 
should not be denied to him. The neces¬ 
sity for the co-operation of another 
person is ristricted by the language of 
S. 92 of the Cole to the institution of 
the suit. After izi decision, tLia will of 
tne person cannot control the action of 
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another, for it is conceivable that one 
plaintiff may feel aggrieved by the deci¬ 
sion and another may be willing to 
accept it. Order 41, rule 4, therefore, 
provides that where there are more 
plaintiffs than one in a suit and the decree 
appealed from proceeds on any grounds 
common to all the plaintiffs, any one of 
the plaintiffs may appeal from the whole 

decree and thereupon the Appellate Court 

may reverse or vary the decree in favour 
of all the plaintiffs or defendants as the 
case may be. Order 41, rule 33, similarly 
authorizes the Appellate Court to pass 
any decree which the interests of justice 
may require, notwithstanding that the 
appeal is as to a part of the decree. If 
one of the plaintiffs can appeal from a 
decree and get it modified or varied on 
a ground common to all the plaintiffs, 
there is no reason why if a suit has 
fructuated into a decree in favour of one 
party or another, any one of the plain¬ 
tiffs or defendants should not be allowed 
to appeal from the decree by reason of 
th9 death of the other plaintiffs or de¬ 
fendants unless the right to sue has 
abated. It may be argued that a right 
to sue under S. 92 vests in two persons 
jointly and cannot be exercised at any 
stage of the proceeding by one without 
the co operation of the other. But no 
such co operation is required for the 
prosecution of an appeal from a decree 
passed in such a case. In Ghettikulam 
Prasanna Venkatachala Reddiar v. Col¬ 
lector of Trichinopoly (l), where a suit 
was brought for removing a trustee and 
manager of certain charities and for ft 
declaration that the Will in favour of 
the alienee of the lands belonging to the 
charities was invalid, it was held that 
the death of the trustee during the 
pendency of an appeal filed by the ali¬ 
enee did not lead to the abatement of 
the suit. Reliance is placed on behalf 
of the defendant-respondent on the de¬ 
cision in Sarabjit Bharti v. Lagan Dei 
(2). But in that case the remaining trus¬ 
tee was found to have had no real inter¬ 
est in tha subject-matter of litigation. 
Suppose the decision in that case had 
been adverse to tha trustee. Would it 
not have been unreasonable to refuse to 
allow the trustee to proceed with his 
appeal, if one of the parsons who brought 
the suit against him had died or with . 

1. A I R 1914 Mad. 703=24 I C 369. 

2. (1912) 15 O C 202=14 I 0 731, 
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drawn subsequent to the decree and 
there were no other persons willing to 
the carry on the suit in co-operation with 
surviving plaintiff ? The object of S. 92, 
as explained in Sarabjit Bharthi v. 
Lagan Dei (2), is to enable the Civil 
<3ourts to control the administration of 
public trusts of a charitable or religious 
nature at the instance of persons inter¬ 
ested in their proper administration and 
where such control has been exercised or 
withheld by a Court of original jurisdic¬ 
tion, the right of a party to challenge 
the exercise or withholding of such 
control by an appeal to a higher Court 
cannot be taken away by the death of 
the successful party or the death or un¬ 
willingness of the persons belonging to 
the losing party to proceed with the 
case. The right to sue in such cases is, 
generally speaking, personal except in 
so far as any costs or the liability to pay 
the same may have been incurred and 
the omission to implead the personal 
heirs of such a person would not affect 
the right of the surviving plaintiff to 
-file an appeal. We are, therefore, of 
opinion that the plaintiff-appellant, 
Baldeo Prasad, is competent bo carry on 
the appeal. 

The next question is whether the 
thakurdvrara and the other property in 
dispute constitute a public trust of a 
religious nature and whether any 
mismanagement of the trust property 
has been made out by the plain¬ 
tiffs. It appears that Jogi Mai died 
some time in 1868 leaving his entire pro¬ 
perty tc his sister, Mt. Sohni Bibi, and 
her husband, Gattu Mai, for their own 
absolute use and benefit. The Will 
contains no direction for the construc¬ 
tion of a temple or the purchase of any 
property out of the funds of the de¬ 
ceased and there is no reliable 
evidence to show that the deceased left 
any auoh instructions. The thakurdwara 
in question was built by Gattu Mai 
in 1875, many years after the death of 
Jogi Mai. He formally consecrated it 
for th 9 worship of the idol installed there. 
Janki Nath and Janardan state that 
they attended the consecration ceremony 
and there is ample evidence to show 
that the temple has been open since then 
for public worship. A pujari has been 
working in the temple as a priest from 
4he date of the consecration, oarrying on 
worship and making offerings of bhog or 
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food at stated intervals in accordance 
with usage. The bhog used to be cooked 
in one of the baok apartments attaohed 
to the temple, and the various religious 
festivals falling during the year were 
publicly celebrated there every . year. 
A staff of a mali and kahar was in at¬ 
tendance to minister to the needs of the 
worshippers and to keep the place tidy 
and in good order. A stone inscription 
was affixed over the door of the temple, 
describing the building as the temple of 
Sri Dwarka Dhish built by Gattu Mai 
Khattri, son of Daulat Ram, and the 
date of consecration was noted thereon 
as Monday, Magh Sudi 10th, Sambab 
1931. Mr. Warburton, the District Judge 
who visited the temple on 21st February 
1912 in the company of the Pleaders of 
the parties, observe! that it was a sub¬ 
stantial building of a considerable size 
situated in a thickly populated part of 
the Lucknow city, looking as far as ap¬ 
pearances and surroundings went, as a 
temple intended for public worship, and 
not a place for private or family worship. 
The parties agreed before him (vide his 
notes of inspection) that the founder of 
the temple and the present manager of it 
lived in a house in another street of the 
Lucknow city about 200 or 300 yards away 
from the temple with several houses 
intervening. The statement made in 
the evidence that the defendaut and the 
female members of his family lived in 
the back portion of the temple and that 
the temple wa3 meant for worship by 
only the members of the family, cannot 
under the circumstances be trusted. The 
inscription describes it as a temple and 
not a 3 a dwelling housa, and there would 
have be9n no need for any inscription at 
the gate, if the building represented 
nothing more than a dwelling house, 
with a private idol installed in a portion 
of it. In the account bcoks kept by 
Gattu Mai and his successors the build¬ 
ing is described throughout as a tha- 
kurdwara, and the expenses of bhog 
(offerings of food), establishment and 
festive celebrations connected therewith 
are separately entered and debited to the 
account of Thakurji or thakurdwara from 
the date of construction of the temple till 
1911. We have no doubt therefore that 
the temple in question is a public temple 
intended for public worship. 

There is nothing however to show that 
beyond the thakurdwara building, whioh 
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bear? the inscription, any other property 
stands dedicated to it. The share of 
Mauza Pahia Azampur purchased io 
1876 was not purchased in the name of 
the temple or the idol installed there. 
The litigation which subsequently en¬ 
sued to obtain possession of the property 
1 urchased was carried on in the name of 
Gattu Mai and in the account books of 
Gattu Mai the income derived from the 
village was credited year after year along 
with the income derived from other 
sources in one joint account. The ex¬ 
penditure over the maintenance of the 
temple amounted in the life-time of 
Gattu Mai to about R-?. 25 per mensem. 
The income of the village as described in 
the will amounted to Us. 1,300 per year 
and there is nothing to indicate that 
Gattu Mai kept the surplus income of 
the village apart and credited it to the 
temple fund. No deed of endowment was 
executed by Gattu Mai, or hy any of his 
successors, and as observed in Konwar 
Doorganath Boy v. BamChunder Sen (3) 
and Abdul Glia fur v. Alahant Silicon 
Sundar Das (4), the mere fact that Gattu 
Mai was spending a portion of his in¬ 
come on the upkeep of the temple is 
insufficient to establish that the corpus 
of the property was dedicated to its use. 
Gattu Mai was succeeded on his death 
by his widow Mt. Hiradei. She was a 
minor and was not in a position to dedi¬ 
cate any property. The entry made in the 
khewat of mauza Pahia Azampur in the 
column of co-sharers against b9r name, 
declaring that she was holding the pro- 
perfcy subject to a liability to spend its 
income for the maintenance of the tha- 
kurdwara (ba shart sarf tliakurdwara 
Thakur Dwara Dhish ) is, in the absence 
of proof of an earlier dedication, 
not entitled to any weight. The 
order for mutation of names dated the 
18th December 1880 therein referred to 
has not been filed. The entry subse¬ 
quently made on the death ofMt. Hiradei 
in favour of Kalka Das merely repeated 
what had previously been entered when 
the name of Mt. Hiradei was recorded 
and is similarly of no value. An entry 
made in a Revenue Register without any 
explanation as to how how it originated 
or wa3 brought into existence is, if in¬ 
consistent with other known facts, not 
entitled to any weight. In the will exe- 

3. (1676*77) 2fCal STI =i J A 52 (PC1 
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cufced by Kalka Das on 29th June 1891 
bequeathing the property in succession 
to Mt. Sirdi Bibi and Girdhari Lal, 
there is no reference to the dedication of 
the corpus of the property, but provision 
is made for the application of Rs. 52ff 
per year out of the income of the pro¬ 
perty to the mainfceannce and upkeep fco- 
the temple and the celebration of the 
worship and festivities there. The will 
purports to devise the corpus of the pro¬ 
perty after the death cf Mt. Sardi Bibi 
to Girdhari Lal in absolute proprietor¬ 
ship, subject to the trust created in 
favour of the temple to the extent of 
the income above specified. Reliance is 
placed on behalf of the plaintiff-appel¬ 
lant on certain partition proceedings in¬ 
stituted by Arshed Ali Khan, a co-Bharer 
of Mauza Pahia Azampur, in 1901 where¬ 
in Girdhari Lal was described as a re¬ 
presentative of Mt. Sardi Bibi and a 
separate mahal was constituted in res¬ 
pect of the share belonging to him in the 
name of Thakur Dwarka Dhish, manager 
Girdhari Lal.” Girdhari Lal does not 
appear however to have taken any active 
part in the partition proceedings. Hia 
agent, Raghuber, may have attended it 
at times. The partition proceedings 
directed that the mahal should be called 
by the name of Girdhari Lal, and it is 
not clear how it came to be constituted' 
in the name of Thakur Dwara Dhish con¬ 
trary to the previous entries which stood 
in the name of Girdhari Lal. On the 
death of Mt. Sardi Bibi, Girdhari Lat 
obtained mutation of names in his favour 
(Ex. A 18) and he was appointed a 1am- 
bardar in his own right. It was not open 
to the partition officer to convert private 
property into wakf property by giving it a 
particular designation and his proceed¬ 
ings, in regard to th9 distribution of and 
title to the land, are not conclusive as 
between a party to the partition and 
strangers. 

The defendant has given evidence to 
show that he has been applying the in¬ 
come set apart for the purposes of the 
temple to its upkeep and maintenance, 
and the celebration cf the festivals and' 
religious worship prescribed by the will. 
Ho ha3 filed detailed accounts of the ex¬ 
penditure incurred by him in connection- 
with the thakard warafrom the 2nd Janu¬ 
ary 1898 to 1st October 1911, and though, 
the account books do not appear to have 
deen very regularly kept and mix up th* 



1915 Manik Ram v. Ram Auter (Lindsay. J. 0.) Oudh 185 

# 


defendant’s personal aooount with the 
account of the temple in a very undesira¬ 
ble manner, they oontain sufficient mate¬ 
rials to show that the defendant has not 
been negleoting his dutieB in connection 
with the temple, and that the instruc¬ 
tions contained in the will of Kalka Da3 
have been duly oarried out. The only 
material variation noticeable is that in 
the supply of bhog or offerings of food 
for which the will allowed a sum of Rs. 
12 per mensem, the defendant states that 
he has been making arrangements for the 
supply of bhog from his own kitchen and 
there is no reason to disbelieve his state¬ 
ment. The food offered to a diety is 
generally eatea by the pujari after it is 
offered, and it is not stated that any trou¬ 
ble has arisen in connection with it. In 
regard to the celebration of festivals and 
arrangements for lighting and worship 
the evidence makes it clear that there 
has been no default. A pujari is still 
maintained and though no kabar or 
chaukidar is now employed, inasmuch as 
the amount allowed for the said purpose 
by the will is too small, the work of dust¬ 
ing the place and keeping it neat and 
clean is duly carried out. No cow is kept 
because milk can be otherwise easily pro¬ 
cured. There are cows kept in the village, 
which can be sent for when in milk, and 
no interruption either in the celebration 
of festivals or worship is proved to have 
occurred in consequence. The allegations 
made in para. 13 of the plaint regarding 
the cutting of trees and removal of move- 
able property belonging to the temple 
have also not been established. The 
defendant should not have mixed up the 
expenditure incurred id connection with 
the temple, including the bhog, with hi9 
personal expenditure, as he has thereby 
rendered the tracing of unspent annual 
balances difficult. He should separate 
the two accounts and keep the savings 
made from the allotted annual expen¬ 
diture to meet extraordinary contin¬ 
gencies, such as repairs, white-washing 
and the like, that may from time to time 
necessary, He is not unwilling to carry 
on his duties in connexion with the trust 
as directed by the will and to render ac¬ 
counts when called for, and as no mis¬ 
feasance is established we see no reason 
to remove him from the trusteeship. Tbe 
appeal therefore fails and is dismissed 
with costs. 

B.V./b.k. Appeal dismissed. 
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Lindsay, J. C. 

Manik Ram— Plaintiff—Appellant. 

v. 

Ram Autar and others —Defendants— 
Respondents. 

Second Appeal No. 397 ;of 1912, De¬ 
cided on 22nd December 1914, from 
decree of Dist. Judge, Gonda, D/- 14th 
June 1912. 

(a) Evidence Act (1872), S. 115 —Doctrine 
of estoppel — Its basis—Term ‘omission’ in 
S. 115 explained—It does not only refer to 
failure of duty. 

The doctrine of estoppel cannot be said to rest 
absolutely upon any notice of duty on the part 
of the person sought to be estopped, and tbe 
word “ omission ” used in S. 115, Evidence Act, 
doe? not mean only an omission to perform such, 
a duty as is prercribed by law. [P 187 C 1] 

(b) Evidence Act (1872), S. 115—Party to 
suit failing to notify his encumbrance on 
property ordered to be sold is estopped from 
subsequently setting it up — Civil P. C. 
(1908), O. 21, R. 66. 

If a party to a suit having a charge or in- 
oumbrance on the property in suit ordered to be 
sold fails to have that charge or incumbrance 
notified in the sale-proclamation, he is estopped 
from subsequently setting up bis lien against the 
auction-purchaser : 22 Bom 68, Rej. (P 187 C 1] 

Bisheshwar Nath —for Appellant. 

Basdeo Lai and Gopal Sahai — for 
Respondents. 

Judgment.— This is an appeal of a 
plaintiff, Manik Ram, who sued in the 
Court of first instance for pcseesncn of 
a three-annas share in Mahal Aggayya 
Ram situated in the village cf Behari 
Muafi. The plaintiff also claimed Rs. 309 
mesne profits. The claim was baeed on 
a mortgage executed in favour cf the 
predecessor-in-interest of the plaintiff 
on 22nd February 1905 by one Ram 
Padarath, who was defendant 11 in the 
case. By the mortgage in question 
a three-annas share in four mabale was 
mortgaged with possession to secure a 
loan of Rs. 1,400. The interest which 
wa3 mortgaged was an under-proprietary 
interest in these mahale. The present 
suit relates only to one of these mahals, 
Aggayya Ram, the allegation of the 
plaintiff being that the defendants had 
ouated him from possession of bis share- 
in this latter mahal. It appears further 
that a few years ago the superior pro¬ 
prietor of the village, one Murtaza- 
Husain, brought a suit against the un¬ 
der pro-prietors for arrears of rent. In 
execution of that decree a portion of 
the land of Mahal Aggayya Ram was 
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put; up to auction and sold to defen¬ 
dants 6, 8, 9 and 10. 

The area so sold amounted to 1.93 
acres. The Court cf first instance de¬ 
creed the plaintiff's claim for this 
three-annas share, but held that the 
plaintiff was not entitled to any decree 
for possession in respect of the 4.93 
acres which had been sold in execution 
of the above decree. It also gave the 
plaintiff a decree for Rs. 193 for mesne 
profits. The decision was taken in appeal 
to the Court of the District Judge, who 
reduced the amount of mesne profits 
awarded but upheld the decree of the 
Court of first instance in other respects. 
In particular, the lower appellate Court 
held that the plaintiff was not entitled 
to a decree for possession over the 4.93 
acres above referred to. The matter for 
decision in appeal here is whether or 
not the plaintiff was entitled to get pos¬ 
session over that area. The ground upon 
which the judgment of the lower Court 
is based was this. The learned Judge 
found that in the suit which had been 
brought by Murtaza Husain against the 
under-proprietors for recovery of arrears 
of rent this mortgagee, Manik Ram, wa 3 
impleaded as a party. He was, it appears 
-ven previous to the data of this mort¬ 
gage, a co-sharer in thi3 under-proprie¬ 
tary holding. 

Tii9 Judge was of opinion that as 
Manik Ram at the time when this por¬ 
tion of Mahal Aggayya Ram wa 9 brought 
to sals in execution of decree failed to 
have his lien as a mortgagee notified, he 
was not entitled to succeed as against 
the auction-purchasers. It was conceded 
that the mortgage executed in the plain¬ 
tiff s favour had been proved and that in 
fact the mortgage on which he relied 
was still subsisting. In appeal here it is 
contended that the Court below was 
wrong in refusing the claim for posses¬ 
sion as regards the 4.93 acres. It is 
said that there was no duty upon Manik 
Ram to have his lien as mortgagee noti¬ 
fied and that the fact of mortgage being 
established, h9 is entitled to have pos¬ 
session by virtue of the mortgage even as 
against the purchasers at the aucfcion- 
sate. It is said in the second ground of 
appeal that the plaintiff-appellant being 
a mortgagee in possession, his lien as a 
mortgagee could not be legally notified 
in the sale-proclamation and that it was 
act necessary for him to take any pro¬ 


ceedings for that purpose. In this 
connexion the learned counsel for the 
appellant relied on the terms of 0. 21, 
R. 62, which lays down that where the 
Court is satisfied that the property is 
subject to a mortgage or charge in 
favour of some person nob in possession 
and thinks fit to continue 'the attach¬ 
ment, it may do so subject to such mort¬ 
gage or charge. 

On the other hand, there is 0. 21, 
R. 66, of the Code which lays down 
rules which are to be observed where 
property is ordered to be sold by public 
auction in execution of decree. This 
rule lays down that proclamation of sale 
is to be drawn up after notice to the 
decree-holder and the judgment-debtor, 
and it also provides that the proclama¬ 
tion is to state as fairly and [accurately 
as possible any incumbrance to which 
the property is liable. I must presume 
that the procedure laid down by this 
rule was duly followed in connexion 
with the sale which took place in execu¬ 
tion of the decree and I must therefore 
take it that the proclamation for sale 
was prepared after notice had been 
given to all the judgment-debtors, one 
of whom was the appellant here, Manik 
Ram. If Manik Ram had the opportu¬ 
nity of putting forward his claim as a 
mortgagee in respect of any of the pro¬ 
perty which was intended to be sold and 
if he deliberately failed to avail himself 
of that opportunity, I think that as 
against auction-purchasers a clear case 
of estoppel is made out against him. By 
his omission to claim any right as a 
mortgagee in respect of this property, 
he must be taken to have induced the 
intending purchasers to believe that the 
property was being Eold free of any 
incumbrance. 

Where a person stands by and allows 
another to advance or spend money on 
property over which he has a charge or 
incumbrance, he may be estopped by his 
conduct or acquiescence and in the pre¬ 
sent case, I think, the learned Judge of 
the Court below lightly applied this 
principle. In the ruling reported in 
Ramchandra Vithuram v. Jairam (l) it 
was held in the case of a decree-holder 
that if he omitted to disclose his lien pre¬ 
vious to the sale, he was estopped from 
setting it up afterwards as against the 
person w h o purchased in execution*. 

1. (1393) 22 Bom 686. 
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Their Lordships held that under S. 237 
of the old Code read with S. 287 the 
duty lay upon the decree-holder to 
disclose his lien in applying for execu¬ 
tion. In the same way, I think, it may 
be taken that under the provisions of 
O. 21, R. 66, if there is a duty on the 
deoree-holder, there is also a duty on 
the judgment-debtor to put forward any 
claim which he has by way of incum¬ 
brance. Apart from that however I do 
not think that the doctrine of estoppel 
can be said to rest absolutely upon any 
notico of duty on the part of the person 
sought to be estopped. The rule as 
laid down in S. 115, Evidence, Act is 
that where one person has, by his de¬ 
claration, act'or omission intentionally 
caused or permitted another'person to 
;believe a thing to be true and to act 
jupon such belief, neither he nor his 
(representatives shall be allowed in any 
suit or proceeding between himself and 
such person or his representatives to 
deny the truth of that thing. It is not 
nec9ssary, I think, that the omission 
referred to in this section should be an 
omission to perform a duty which is 
prescribed by law. 

It is sufficient in my opinion to raise 
an estoppel if it is shown, as in the 
present case, that a person who has an 
interest in the property sought to be 
sold in execution of the decree and who 
has had an opportunity of having that 
interest proclaimed before the property 
is brought to sale, has deliberately 
omitted to ask the Court to have it noti¬ 
fied for the information of the intending 
purchasers. It would be in the highest 
degree inequitable to allow a person in 
this position to turn round afterwards 
as against the purchaser and defeat the 
interest which the latter has acquired, 
by setting up a previous interest of his 
own. It is said in the third ground of 
appeal that the auction-purchasers must 
have been aware of the plaintiff-appel¬ 
lant's mortgage, because the plaintiff- 
appellant was made^a party to the suit 
for arrears of rent in his character as 
mortgagee. This statement does not 
appear to be borne out by the copy of 
the execution-proceedings which has 
been placed befoie me. It would seem 
that Manik.’Ram was impleaded merely 
as a co-sharer and not in his capacity as 
a mortgagee in possession. I find that 
the case was rightly decided in the 


Oudh 187 

Court below and I dismiss this appeal 
with costa. 

B.v./r.k. Appeal dismissed. 
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Lindsay, J. C. and Kanhaiya Lali 

A. J. C. 

F. Burton —Applicant. 

v. 

A. R. Jacobson —Opposite Party. 

Miso. Application No. 41 of 1915, De¬ 
cided on 22nd March 1915. 

Succession Act (10 of 1865), S. 50—Will 
without attestation not valid. 

A document put forward as a will, and con¬ 
taining no attestation clause is not a valid will 
duly executed in accordance with the provisions 
of 8. 50, Succession Act. [P 138 C 2] 

G. Jackson —for Applicant. 

Judgment. —This is an application 

presented by Mr. F. Burton, the Man¬ 
ager of the Delhi and London Bank, 
Limited, Lucknow, for the purpose of 
obtaining Probate in respect of a doou- 
mt nb : said to be a will executed by 
Mr. Allen Robert Jacobson who died at 
Lucknow on the 21st November last. 
The usual citations have issued and no 
one has appeared to contest the applica¬ 
tion. Various allegations are made in 
the petition one of which contained in 
para. 3 points out that there was no at¬ 
testation clause to the document which 
purports to be the will of which probate 

‘The document referred to was as follows: 

The last will and testament of Allen Robert 
Jacobson, at present Diputy Traffic Superinten¬ 
dent, Oudh and Rohilkhand Railway, Lucknow. 

1. I hereby appoint the Manager or the acting 
Manager (in other words, the Head) of the Delhi 
and London Bank, Limited, Lucknow, a smy eole 
executor. 

2. Having assigned to him the entire sum now 
and hereafter at my credit in the Provident 
Fund Institution of the Oudh and Rohilkhand 
Railway, I request that he will out of the said 
sum pay,— 

Firstly, any sum that may at my death be 
due to Babu Durga Pershad, now of Husainganj, 
Lucknow, on account of a joint promissory note 
for Rs. 10,000 (ten thousand rupees) only exe¬ 
cuted on 8th May 1912 by Rai Jai Narain Baha¬ 
dur, District Traffic Superintendent, Oudh and 
Rohilkhand Railway, Lucknow, and myself: 

Secondly, any other of my legal debts: 

And that he will pay the balance, after deduct¬ 
ing his expenses as my executor to my lawful 
wife Alie Mary Jacobson, now residing at No. 34 
Denbigh Road, Ealing West, London, Eagland, 
to whom I also bequeath all my other property 
moveable or immovable. 

Witness (Sd.) A. R. Jacobson, 

(Sd.) F. H. Budden, Witness 24th June 1912. 
Lieut. R. E. (Sd.) Jai Narain, 

24-6-1912. 24-6-1912. 
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is sought. We bave examined this docu¬ 


ment and on a careful consideration of 
all the materials before us we are of 
opinion that we are unable to hold that 
it is a valid will which has been duly 
executed in accordance with the provi¬ 
sions of S. 50, Succession Act (10 
of 1865). We have taken the evidence of 
Mr. Burton and also of Mrs. Jacobson, 
the widow of the deceased who have de¬ 
posed that so far as they are aware there 
is no other document in existence which 
could be treated as a will of the deceased. 
On cur finding therefore that the will 
has not been duly executed in accord¬ 
ance with the provisions of the section 
above-named we must find that the de¬ 
ceased Mr. Allen Robert Jacobson died 
intestate. In para. 9 of the petition it 
was represented that if for any reasons 
the Court considered it proper to grant 
Letters of Administration instead of 
Probate, such Letters might be granted 
to one or other of various members of 
the family of the deceased. One of these 
is Mrs. Alice Mary Jacobson, the widow 
of the deceased. According to the provi¬ 
sions of S. 201, Succession A;t, the widow 
is entitled to have administration unless 
the Court 8693 cause to exclude her either 
cn the ground of personal disqualifica¬ 
tion or because she has no interest in 
the estate of the deceased. We have no 
reason to suppose that Mrs. Jacobson is 
disqualified in any way or that she ha3 
no interest in th9 estate of her deceased 
husband, and we are therefore of opinion 
that she is entitled to have Letters of 
Administration granfcei to the estate of 
her deceased husband. We therefore 
order that Letters of Administration do 
issue accordingly. As regards security 
we direct that under S. 256, Succession 
Act Mrs. Jacobson do furnish a bond 
with two sureties to enure for the bene¬ 
fit of the Judges of this Court. The 
amount of the security required will be 
the value of the entire estate. 

b.v./r.k. Application accepted. 
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Kanhaiya Lal and Kendall. A. J. Cs. 

Abdul Gafur and another —Applicants 

v. 

Emperor —Opposite Party. 

Criminal Appln. No. 144 of 1914, De¬ 
cided on 4th September 1914, against 
the order of Sess. J., Pyzibad, D/- 17th 
Pebruary 1914. 
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Criminal P. C. (1898), S. 144 — Scope - 
Order can be addressed generally — Sub-S. 

3 extends scope—Order applies to visitors 
also—What is legal order stated. 

Under-S. 144, Criminal Procedure Cade, a 
District Magistrate can issue an order to th 9 
public generally who in certain'particular circum¬ 
stances cannot be individually addressed. Sub- 
S. (3) of the section ig intended to extend rather 
than to limit the scope of the order so as to 
include therein even casual or frequent visitors 
from outside the limits of the particular locality 
within which the order is to have application. 

A general order issued by a District Magistrats 
to the eSect that no parson should sacrifice or 
cause to be sacrificed any cow or bullock within 
a certain specified boundary and period, is a 
legal order. 

Mumtaz Husain —for Applicants. 

Government Pleader —for the Crown. 

Judgment.—This is an application 
for revision of an order of the District 
Magistrate of Fyzabad by which two 
persons, Abdul Gafur and Abdul Wahid, 
have been convicted under S. 188 of the 
Iniiarj Penal Code, and sentenced to pay 
a fine of Rs. 150 each. 

At the time of the Bakrid in 1912 
some cows were brought to be slaughter¬ 
ed by certain Mahomedans in the town 
of Ajodhya. This led to a very serious 
riot and to loss of life. On the 1st 
November 1913, with a view to obviate 
a recurrence of the trouble, the District 
Magistrate of Fyzabad, in anticipation 
of that festival, issued a general notice 
to the public not to drive cattle inten¬ 
ded for slaughter through any public 
place in Ajodhya from the 2nd to the 
12th of November. In the meantime 
Abdul Wahid and certain other persons 
applied on November 6th for permission 
to sacrifice cows in Ajodhya on the occa¬ 
sion of the Bakrid. On the 8th of 
November the District Magistrate re¬ 
jected their application, and issued an 
order to 36 individuals in Ajodhya, inclu¬ 
ding Abdul Wahid, not to kill or cause 
to be killed any cow or bullock on 9th, 
10th, 11th, or 12th November in their 
houses or elsewhere ia Ajodhya. This 
notice was served upon Abdul Wahid. 
As a further precaution, the District 
Magistrate issued a general order on 10th 
November in which he set out that 
whereas separate orders had been issued 
to 36 persons forbidding them to sacrifice 
cows or bullocks, but as there was rea¬ 
son to believe that other persons, to 
whom such orders were not issued, were 
intending to sacrifice cows or bullocks in 
connection with the Bakrid festival, it 
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was ordered that no person should sacri¬ 
fice or oause fco be saorifioed any cow 
or bullook in any plaoe within the boun¬ 
daries of the oity of Ajodhyaat any time 
on 9th, 10th, 11th, or 12th of November. 
This order was duly promulgated. On 
12th November at 9 a.m. Abdul Gafur 
.reported at Ajodhya Police Station that 
4ie had that morning sacrificed a cow in 
Mohalla Bashishbh Kund at the house 
of Abdul "Wahid, with the permission of 
Abdul Wahid. The house in which the 
saorifioe took place was a vacant house 
belonging to Abdul Basit, a close rela¬ 
tion of Abdul Wahid; and it is not 
denied that Abdul Wahid and Abdul 
Gafur were privy to the sacrifice whioh 
was carried out there. They were prose¬ 
cuted and convicted of an offence under 
■S. 188 of the IndiaD Penal Code. Abdul 
Wahid was prosecuted for defiance of 
the orders of both 8th and 10th Novem¬ 
ber, and Abdul Gafur for defiance of 
that of the 10th November only. It is 
not in set terms noted by the Magistrate 
in respect of disobedience of which order 
Abdul Wahid was convicted. The 
learned Sessions Judge in disposing of 
the appeal treated the conviction as 
having been directed against the contra¬ 
vention of the order of the 10th Novem¬ 
ber, that is to say, the general order. 

Application in revision has been filed 
in this Court to the effect that the order 
dated 10th November was not a legal 
- order, and that the Magistrate had no 
power to fetter the exercise of a private 
right in private places, such as a house 
by an order directed to the public gene¬ 
rally. It is not pretended that the private 
right must not on proper occasions be 
subordinate to the public interest, and 
it is admitted that the District Magis¬ 
trate had no power to control the actions 
of a person in his own private house by a 
direct order addressed specifically to 
suoh person, under the second paragraph 
of S. 144 (1) of the Code of Criminal Pro¬ 
cedure. The order which the Magistrate 
issued on 10th November was an order 
under S. 144 (l) and was issued in ac¬ 
cordance with the provisions of S. 144 
(3) whioh runs as follows: 

"An order under this section may be directed 
to a particular individual, or to the public gene¬ 
rally when frequenting or visiting a particular 
place.” 

Into this provision t the applicants 
seek to read the word "public” so that 
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the provision would run "or to the public 
generally when frequenting or visiting a 
particular publio place.” 

W T e can see no justification for any 
such interpolation. The temporary order 
contemplated in this Chapter is an order 
under S. 144 (l), whioh would issue when 
immediate prevention or speedy remedy 
is desirable to prevent a disturbance of 
the publio tranquillity, a riot or an affray 
or danger to human life. 144 (l) con¬ 
templates an order to any person to 
abstain from a certain act, or to take 
certain order with certain property in 
his possession or under his management. 
S. 144 (3) has nothing to do with the 
nature of the order, but is one of four 
sub-section9 which refers to the manner 
of promulgation and to the duration of 
an order under S. 144 (l). It is quite 
clear that the proper interpretation of 
S. 144 (3) is that the order may be direc¬ 
ted to a particular individual; and that 
when because of the number of parti¬ 
cular individuals, it is impracticable 
that the Magistrate could issue notice to 
each one of them, he can issue a general 
order to the whole number of such parti¬ 
cular individuals, here designated as 
"the public generally;” and such order, 
in respect of each particular individual, 
will have the same effect as a separate 
order served upon him provided of 
course that it has been so promulgated 
that it has come to his knowledge. The 
argument for the applicants is based 
upon a misapprehension of the word 
"public,” which does not only mean here 
the corporate body pursuing its public 
avocations, but also means the whole 
number of particular individuals who 
in the circumstance cannot be parti¬ 
cularly addressed. The order will have 
effect to control either the private or 
public actions of every such individual 
according to its tenor. It is argued 
that by using the words "frequenting or 
visiting a particular place,” the Legisla¬ 
ture intended to enact that no general 
order could be directed against residents, 
but rather that such a general order 
could only be directed against casual or 
frequent visitors. With bhi3 we cannot 
agree. The intention of the sub-secticn 
is to extend rather than to limit the 
scope of the order, so as to include there¬ 
in even casual or frequent visitors from 
outside the limits of the particular 
locality within whioh the order is to 
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have application. The order, therefore, 
as it was issued, was a legal order, and 
the two applicants, when disobeying it, 
rendered themselves liable to a prosecu¬ 
tion under S. 188. Incidentally we may 
note that the order was further justified 
by S. 118 of Act 1 of 1900, Munici¬ 
palities Act. The application is, there¬ 
fore, rejected, 

B.v./r.H. Application rejected. 


A. I. R. 1915 Oudh 190 

Stuart, A. J. C. 

Sughra Bibi and others —Defendants— 
Appellants. 

v. 

Kamlapat Bam — Plaintiff—Respon¬ 
dent. 

First Appeal No. 98 of 1912, Decided 
on 21st April 1915, from decree of Sub- 
Judge. Fyzabad, D/- 29th April 1912. 

(a) Pardanashin Lady—Deed executed by 
—Burden of proof—Validity — Proof of in¬ 
dependent advice not necessary. 

In a suit brought upon a deed executed by a 
pardanashin lady the burden of proof rests not 
with her as attacking, but with the plaintiff as 
relying upon the deed and he must prove affirma¬ 
tively and conclusively that it was not only 
executed by, but was explained to aDd really 
understood bv her acting in the free and indi- 
pendent exercise of her will. It is not necessary, 
however to prove affirmatively that she had in¬ 
dependent advice at the time of the execution. 

36 All, 81 (PC) Ref , [P 191 G 2j 

(b) Pardanashin Lady-Attestation of docu¬ 
ment—Execution of document inside parda — 
Attesting witness bound to enquire bona fide 
execution before attestation. 

Where a pardanashin lady is unable under 
custom to appear before male witnesses, the at¬ 
testation of a document, which by independent 
testimony is conclusively proved to have been 
executed by such a lady, is good if the attesting 
witnesses present outside the parda satisfied 
themselves before attestation that there was no 
fraud and that the document had been actually 
executed by the ladv inside the parda: 5 IC 539; 

37 Cal 526 ; 14 C J VN 974, Ref. [P 192 C 2] 

Ali Muhamad —for Appellant. 

Wazir Hasan and Bamapat Bam —for 

Respondent;. 

Judgment.—Mt. Sughra Bibi execut¬ 
ed, on 13bh February 1905, a mortgage- 
deed in favour of Babu Kamlapat Ram. 
This deed was registered on the same 
date at the executant’s residence at 
Tanda, Fyzabad District, by Hamid 
Ahmad, Sub-Registrar of Tanda. The 
deed was 1 for a total consideration of 
Rs. 1.164-8-6 made up of the following 
items. It was seated that the executant 
lias executed a deed dated 3rd July 1903, 
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a deed dated 4th November 1903, a pro 
note dated 20th April 1904, a promote 
dated 25th November 1904, a pro-note 
dated 29th November 1904, and a pro¬ 
note dated 10th July 1905, in favour of 
Babu Balak Ram, father of Babu Kam¬ 
lapat Ram. The amount due on these 
two deeds and these four pro-notes is 
stated to have been Rs. 764-8-6 on 13th 
February 1905. By the execution of the 
deed the amount due on the two pre- 
vious deeds and the four pro-notes was 
declared to be satisfied. In addition 
Rs. 400 were paid in cash to the exe¬ 
cutant. By the deed in suit a share of 
65 annas in the village of Shadipur was 
hypothecated. The share had been pre¬ 
viously hypothecated in favour of Babu 
Chandi Prasad and Suraj Bhan by a deed 
dated 20th March 1900. The existence of 
this deed of 20fch March 1900 was not 
disclosed by the executant. Under the 
terms of the deed in 3uit, in default of 
payment of interest, it was open to Babu 
Kamlapat Ram to obtain possession by 
foreclosure over the mortgaged share. 
On 19th November 1908 Babu Trilok 
Nath, successor of Babu Chandi Prasad 
and Suraj Bhan, instituted a suit on the 
foot of the mortgage of 20th March 1900. 
Babu Kamlapat Ram was joined as a 
party to that suit in his capacity as 
puisne mortgagee. On 19th November 
1908 Babu Trilok Nath obtained a decree 
for Rs. 8,951-4-1 with future interest on 
the foot of the mortgage of 20th March 
1900. On 2nd September 1910 Babu 
Kamlapat Ram as puisne mortgagee paid 
into Court Rs. 10,040 in full satisfaction 
of the decree on the foot of the mort¬ 
gage of 20bh Maroh 1900. He sued sub¬ 
sequently on 10th September 1910 for 
possession of the 6 £ annas share in de¬ 
fault of payment of Rs. 10,040 which he 
had paid in satisfaction of the decree of 
19bh November 1908, Rs. 26-12-3 interest 
on Rs. 10,040, Rs. 2,241-13-6 the amount 
due on the deed in suit, the total amount 

being Rs. 12,308-9-9. 

Mt. Sughra Bibi in her written state¬ 
ment admitted the execution of the deed 
of 13fch February 1905, but stated that 
she executed the deed in ignorance of its 
conditions, that she had received Rs. 400 
only, and that she had not been under 
the impression that she was executing a 
deed of mortgage, but had believed that 
she was executing a Bimple money bond. 
She pleaded that in the circumstances 
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Babu Kamlapat Ram had obtained no 
right as a a puisne mortgagee, that he 
had no right to redeem the prior mort¬ 
gage and that even if it were decided 
that she had executed the deed of the 
18th February 1905 with full knowledge 
of the contents and had received the con¬ 
sideration detailed in the body of the 
deed, the conditions of it with regard to 
the obtaining of possession could not be 
enforced against her as they were hard 
and unconscionable. The learned Sub¬ 
ordinate Judge found that Mt. Sughra 
Bibi had executed the deed of 13th 
February 1905 with full knowledge of 
its contents, that at the time that she 
executed the deed she was capable of 
conducting her own affairs and of enter¬ 
ing into a valid contrast, that she did 
enter into a valid contract, and that she 
was bound by the terms of the deed. He 
further held that the conditions were 
not hard or unconscionable, that they 
were legally enforceable against the pro¬ 
perty, that Babu Kamlapat Ram had 
paid off Rs. 10,040 to satisfy the decree 
of 19th November 1908 as puisne mort¬ 
gagee, and that he was entitled to pos¬ 
session of the Qh annas share in default 
of payment of Rs. 12,308-9-9 and Rupees 
637-10-0 costs. Against this decree Mt. 
Sughra Bibi filed this appeel. The first 
ground is to the effect that she was in¬ 
capable of understanding the nature of 
the deed at the time of executing owing 
to her physical and mental incapacity. 

The second ground is that she believed 
that she was executing a simple bond 
for Rs. 400 and not a deed of mortgage. 
The third ground is that she received 
Rs. 403 as consideration of the deed. 
The fourth ground is that Babu Kamla¬ 
pat Ram was not entitled to pay off the 
decree of 19th November 1908, and the 
fifth that the Court should, in event of 
the other points being decided against 
her, bring the mortgaged property to 
sale instead of permitting possession to 
be given to the plaintiff-respondent. It 
is to be noted that in these grounds of 
appeal no plea is taken to the effect that 
the terms of the deed are hard or un¬ 
conscionable. Since this appeal was filed 
Mt. Sughra Bibi has died and has been 
succeeded by Nihal-ud-din and Mt. 
Zainab Bibi. Nahal-ud-din is represent¬ 
ed by Mr. Ali'Muhammad who has argu¬ 
ed the appeal on his behalf. Zainab Bibi 
is represented by Halim-ud-din Ashraf, 


general agent, who stated on 12th April 
1915 at the time of the hearing of theap- 
pealthat Zainab Bibi did not wish to pro¬ 
secute the appeal and withdrew from it. 
He prayed that in tbe circumstances 
Zainab Bibi might bo exempted from 
payment of the costs of this appeal. Mr. 
Wazir Hasan on behalf of the plaintiff- 
respondent agreed to the exemption of 
Zainab Bibi from liability for the costs 
of the appeal on the understanding that 
Nihal-ud-din should be considered as 
the sole appellant in event of failure. 

The main argument directed to us by 
Mr. Ali Muhammad was to the effect 
that Mt. Sughra Bibi at the time that she 
executed the deed of 13th February 1905 
was a very old and infirm woman who 
had lost her hearing and had largely lost 
her sight, that she was a pardanashin lady 
who did not understand business mat¬ 
ters, and that the evidence, properly 
weighed, showed that she had signed the 
desd without comprehension of its con¬ 
tents, and in absolute ignorance of what 
she was committing herself to by ac¬ 
ceptance of its conditions. As this deed, 
was executed by a pardanashin lady,; 
the executant is entitled to the protec-i 
tion of the law to the extent that the 
burden of proof rests not with her as 
attacking, but with the plaintiff a3 
relying upon the deed, and it is neces¬ 
sary to prove affirmatively and con¬ 
clusively that the deed was not only 
executed by, but wa3 explained to, and 
really understood by, the executant 
acting in the free and independent 
exercise of her will. This proposition 
has been laid down in many cases and; 
has been finally affirmed in the decision 
of their Lordships of the Privy Council 
in Kali Bakhsh Singh v. Ram Gopal 
Singh (l). There is, however, no neces¬ 
sity, as is stated in that decision, to 
prove affirmatively that such a par¬ 
danashin lady had independent advice 
at the time that she executed the deed, 
and upon a review of all the facts, inclu¬ 
ding the nature of the thing done and 
the training and the habit of the mind 
of the executant as well as the proximate 
circumstances affecting the execution, 
the conclusion is reached that the 
obtaining of independent advice would 
not have made any difference in the 
result. The Court must decide that the 

1. (1913) 36 All 81=21 I C 985=16 O O 378= 
411 A 23 (P O). 
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deed should stand. Mt. Sughra Bibi gave giv 8 n to him and he faired it out. He 


evidence upon commission in thU cas9. 
We have gone through the whole of the 
evidence which she ha3 given. She was 
3 x?.mined on behalf of the plaintiff and 
was subjected to a long examinabion-in- 
ohisf much of which might have been 
usefully omitted. 

We are of opinion after examining the 
evidence and having heard the argu¬ 
ment? of the learned Counsel for the 
appellant upon it, that at the period 
when the lady made her statement on 
commission, t hat is to say, more than 
seven years after the deed was executed 
she wa3, although hard of hearing and 
of advanced age, perfectly intelligent 
and capable of understanding business 
matters. She showed occasional temper 
owing to the length of examination.in¬ 
chief to which she was subjected, and 
the nature of some of the questions 
which were put to her, and made sharp 
replies on occasions, when she objected 
to questions. She showed considerable 
capacity to fence with questions and in 
addition supplied in the course of her 
deposition many other reasons for the 
boding at which the learned Subordinate 
•Judge arrived to the effect that she was 
still a woman of business habits whose 
intellect had remained unimpaired in 
spite of advancing years. At the time 
that she made her deposition, her sight 
was irretrievably injured by cataract, 
hut there is nothing to show that at the 
time that she executed the deed she had 
difficulty in using her eyes, and the 
circumstance that she was able to sign 
the deed in her own hand clearly and 
plainly would rather show that in 1905 
her aye-sight bad not been seriously 
affected. Thu3 we find that even in 
1912 she wa3 a woman of business habits 
who thoroughly understood what she 
was doing, and that her capacity to 
transact her own affairs could nob have 
been less at the time that the deed was 
executed. 

The evidence of the scribe Bindaraban 
(P. W. Nc. 4) is to the effect that he had 
drafted many deeds previously on behalf 
of the lady. She does not seem to have 
been capable of reading the deeds herself 
though she could sign her name in 
Hindi. His usual practice was to read 
the coeds after they had been drafted to 
her. On th8 occasion of the execution 
of the deed in question the draft was 


read over the deed to her, a parda divid¬ 
ing them. She made no comment with 
regard to its contents. After the deed 
had been executed she admittedly Bigned 
it. The above evidence is reliable in 
our opinion. It proves clearly and 
satisfactorily that she understood the 
conditions and the effect of the deed and 
that it was not signed under duresB but 
by the free and independent exercise of 
her will. It has been proved that she 
had executed the two previous deeds and 
the four pro-notes to which reference is 
made in the body of the deed and which 
were declared satisfied by its execution, 
that the documents and pro-notes were 
returned to her, and that she received 
in addition Rs. 400 in cash at the time 
of execution. The transaction wa 3 a 
reasonable transaction for any person 
to enter into. The training and habit 
of mind of Sughra Bibi were suffi¬ 
cient to enable her to enter into such a 
transaction without independent advice 
from any one, and if independent advice 
had been given to her, there is no reason 
why she should not have been advised 
by a competent and unbiased person to 
execute the deed in suit. The terms 
were not hard or unconscionable. The 
rate of interest was not high, and as she 
wa3 a woman of property, it was well 
within her power, had she so desired, to 
pay off the deed and to avoid the con¬ 
sequence of foreclosure. It ha 3 been 
argued that, inasmuch as the attesting 
witnesses did not actually see the lady 
sign the deed owing to the fact that a 
parda intervened between them and her, 
their attestation is bad in law. 

It wa 3 laid down by a Bench ol the 
Calcutta High Court in Sarurjigar 
Begam v. Baroda Kant Hitter (2) chat 
where according to the custom of India 
pardanashin ladies are unable to appear 
before male witnesses, a documnt which, 
by independent testimony, is conclu¬ 
sively proved to have been executed by 
a pardanashin lady, may reasonably be 
deemed to have been attested by witnes¬ 
ses who were present outside the parda, 
and who before attestation satisfied 
themselves that there was no fraud, and 
that the document had been actually 
executed by the lady screened off from 
their gaze. Here the deed is proved to 
have been executed by Mt. Sughra Bilu . 

2. (1910) 37 Cal 526=5 I 0 639, 
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There was no fraud, and the witnesses 
were in a position to know that the 
document had been exeouted by her. 
Thus the ciroumstance that a parda in- 
tervened between the attesting witnes¬ 
ses and Sughra Bibi affords no reason 
for invalidating the deed in question. 
"We, therefore, find that Mfc. Sughra 
Bibi had full physical and mental 
capacity at the time when she executed 
the deed in suit, that she understood its 
contents, that she did not believe that 
she was executing a simple bood for 
Rs. 400, but that she knew that the con¬ 
sideration stated in the deed was good 
and good to her knowledge and that, 
•therefore, the deed was effective against 
her property hypothecated thereby. 
Kamlapab Ram was palpably entitled as 
puisne mortgagee to satisfy the decree 
of 19th November 1908 and to add the 
amount which he paid for the saaisfac- 
tion of that decree to* the amount due 
to him under the suit. We find that he 
did satisfy the decree for the amount 
stated in his plaint and that the amount 
due in the decree under appeal has been 
correctly calculated. We therefore, find 
that under the terms of the deed Kamla- 
pat Ram is entitled to possession of the 
property mortgaged. There is no reason 
why we should alter the decree into a 
decree for sale, the appeal, therefore, 
fails on every point and we dismiss it 
accordingly. Nihal-ud-din will pay his 
own costs of his appeal and those of 
of Babu Kamlapat Ram. Zainab Bibi 
is exempted from liability to payment of 
costs. 

B.V./R.K. Appeal dismissed. 
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Stuart and Kanhaiya Lal, A. J. Cs. 

Hirde and others —Defendants Appel¬ 
lants. 

v. 

Muhammad Abdul Hasan Khan 
Plaintiff—Respondent. 

First Appeal No. 72 of 1914, Decided 
on 11th May 1915, from decree of Sub- 
Judge, Gonda, D/-, 14th April 1914. 

(a) Jurisdiction—Civil and Revenue Court* 
—Suit for ejectment — Revenue Court de¬ 
claring person under-proprietor —- Suit for 
declaration that he has no superior or in¬ 
ferior proprietary rights is maintainable in 
-civil Court. 

Although the order of a Revenue Court, passed 
in a suit to contest a notice of ejectment, to the 
effect that A is an under-proprietor, ie not war¬ 
ranted by the pleadings in the case, yet it gives a 
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sufficient cause of action to the landlord to go to 
the civil Court and seek a declaration that A has 
no superior or inferior proprietary rights. 

IP 104 C 1] 

(b) U. P. Land Revenue Act (3 of 1901), 
S. 233, (i)—Jurisdiction—Civil and Revenue 
Courts—Plea of perpetual lease—Civil Court 
held precluded from going into question of 
nature of tenancy—Estoppel, 

The plaintiff sued the defendants in the civil 
Court f >r a declaration that the latter bad no 
right, either superior or inferior in the village, 
and the defendants admitted that they had no 
such right but pleaded that they were perpetual 
thekadars in the village. The Court found that 
the defendants held the land under certain 
qubuliats, executed by their ancestors in favour 
of the predecessors-in-title of the plaintiff and 
were estopped from setting up a perpetual ten¬ 
ancy : 

Held : that in view of the defendants’ own ad¬ 
mission and the provisions of S. 233, Cl. (i), 
U. P. Land Revenue Act, the civil Court ought 
to have passed merely a decree for a declaration 
that the defendants bad no superior or inferior 
proprietary rights, but was precluded from going 
into*the question as to the nature of the ten¬ 
ancy. . [P 194 C 1] 

Held further: that the finding of the civil 
Court on the question of estoppel was also 
erroneous. [P 194 C 2] 

(c) Practice — Pleadings — Relief — Relief 
claimed on many grounds—Party entitled to 
give up any grounds of relief before decision 
of case. 

It is open to a party, who claims a relief on 
more grounds than one, to give up any of the 
grounds at any time he likes before the case is 
decided. [P 194 C 2] 

Gokaran Nath Misra —for Appellants. 

Wazir Hasan —for Respondent. 

Judgment.—The plaintiff is the su¬ 
perior of Mauza Munjar Sukul, which 
appertains to the fcaluqa of Birwa Mah- 
non. He sued the defendants for a de¬ 
claration that the latter had no right, 
either superior or inferior, in the said 
village. The defendants admitted that 
they had no under-proprietary or superior 
proprietary rights in that village, but 
pleaded that they were perpetual iheka- 
dars of 13 annas 3 pies 11 kiran’s share 
and had been in possession and occupa¬ 
tion thereof from before the Regular 
Settlement. They further pleaded that 
they were declared perpetual thekadars 
by a judgment of the Revenue Court 
dated 16th March 1893, and that the 
plaintiff had no cause of action for the 
suit. The learned Subordinate Judge 
found that the defendants held the land 
under certain qubuliats executed by their 
ancestors in favour of the predeceasors- 
in-title of the plaintiff and were estopped 
from setting up a perpetual tenancy and 
that the plaintiff had a good cause <?t ao- 
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tion for the claim. H9 decreed the suit 
accordingly with costs. 

The main question for consideration in 
this appeal i3, whether the Court below 
was justified in going into the question 
of the nature of the tenancy and whe¬ 
ther the plaintiff had no cause of action 
for the relief claimed. It appears that 
in the year 1320 Fasli the plaintiff issued 
a notice of ejectment against the defen- 
dants-appellants alleging that they were 
in possession of the village under an ex¬ 
pired lease. The defendants contested 
the notice on the ground that they were 
perpetual tenants of the village by birt 
right and were also in possession as under¬ 
proprietors. They subsequently applied 
to the Revenue Court, withdrawing their 
claim as under-proprietors, and asking 
for permission to amend the plaint by 
removing the words “Aur ba tariq mata- 
hatdari ke qabiz hain” from it (Ex. A-2). 
The Revenue Court disallowed the appli¬ 
cation as barred by time and proceeded 
on the strength of some orders passed in 
previous proceedings to hold that the 
defendants were in possession of the vil¬ 
lage as under-proprietors bydahyak right 
(Ex. 7). It was open to the plaintiff-res¬ 
pondent to have challenged the propriety 
of that order, in the face of the defen¬ 
dants’ own admission that they were 
not claiming under-proprietary rights, 
by an appeal to a higher tribunal, but he 
preferred to go to the civil Court and 
sought a declaration that the defendants 
had no superior or inferior right in the 
village. The order of the Revenue Court 
gave the plaintiff a sufficient cause of 
action for such a suit. We are not con¬ 
cerned with the merits of that order, for 
which judging from the application for 
amendment made by the defendants on 
27th May 1912 several days before that 
order was passed, the defendants were in 
no way responsible. 

On the defendants admitting in their 
written statement that they had no 
superior proprietary rights or under-pro¬ 
prietary rights, the proper course for the 
Subordinate Judge would have been to 
have passed a decree for a declaration 
that the defendants had no superior pro¬ 
prietary or under-proprietary rights, 
without going into the uature of the ten¬ 
ancy. S. 233, Cl. (i), U. P. Act 3 of 
1901, precluded the civil Court from de¬ 
termining the class of tenancy to which the 
defendants belonged. The portion of the 
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judgment dealing with that question will 
therefore be set aside. It is open to a 
party, who claims a relief on more 
grounds than one to give up any of the 
grounds at any time he likes before the 
case is decided, and the finding of the 
learned Subordinate Judge on the ques¬ 
tion of estoppel is also erroneous. It ap¬ 
pears that an attempt was made by the 
parties to settle the matters in difference 
between them and had so far succeeded 
in the Court below at the first hearing 
of the suit that the defendants agreed to 
the plaintiff getting a decree that they 
had no superior proprietary or under¬ 
proprietary rights in the village and the 
plaintiff consented to give up his costs, 
but the compromise failed because the- 
plaintiff wanted the defendants to give 
up their claims to a perpetual tenancy in 
exchange for a tenancy at will: (Vida 
the order of this Court dated 12th De¬ 
cember 1913). The plaintiff is therefore 
mainly responsible for the continuance- 
of this litigation. We dismiss the appeal 
so far as it concerns the declaration 
granted to the plaintiff that the defen¬ 
dants are not entitled to any superior 
proprietary or under-proprietary rights 
in the village, but having regard to the 
fact that the defendants had prior to the 
order passed by the Revenue Court, 
withdrawn their claim in regard to under¬ 
proprietary rights and had not set up 
any such right in this suit, we direct 
the parties to bear their own costs 
throughout. 

B.v./lt.K. Appeal partly allowed. 


A. I. R. 1915 Oudh 194 

Lindsay, J. C. 

Mankaran Singh —Defendant—Appel¬ 
lant. 

• v. 

Baijnath Singh and others —Plaintiff 
and Defendants—Respondents. 

Second Appeal No. 306 of 1913, Deci¬ 
ded on 23rd March 1915, from decree of 
Add. J., Lucknow, D/- 28th April 1913. 

(a) Civil P. C. (5 of 1908), S. 66-Property 
purchased at Court sale—Purchase by mem¬ 
ber of joint Hindu family—S. 66 applies to 
benami purchase only* 

A property purchased at a Court-sale by one 
member of a joint Hindu family _ in his own 
name can be established to oe the joint family 
property purchased with joint funds, for S. 66, 
Civil Pi C., does not apply to such a case but 
only to ordinary benami purchases: 19 w. B. 
356 (P C); 31 All 232, Ref. ' [P 195 0 U 
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(b) Second Appeal—Evidence—Weight or 
value of. 


The weight or value of evidence is not a sub¬ 
ject for disoussion in second appeal. [P 195 0 2] 

A. P. Sen —for Appellant. 

Muhammad Wasim for Gokaran Nath 
Misra —for Respondents. 

Judgment. —This appeal has sprung 
out of a suit for partition to whioh the 
appellant, Mankaran Singh, was a party. 
The only matter in dispute here is whe¬ 
ther one of the items of property, parti¬ 
tion of which was sought, is joint family 
property, or property -which had been 
aoquired by the appellant’s father, Ram 
Bharosa, on his own account. The 
Courts below have found that thia pro¬ 
perty, an area known as Patti Ram Das, 
is properly belonging to the joint family. 
The finding is one of fact and is bind¬ 
ing upon this Court in second appeal 
unless it can be shown that in coming 
to it the lower Appellate Court has 
been guilty of an error of law, Mr. 
Sen who supported the appeal argued 
that the finding was bad in law. inas¬ 
much as it ignores the principle laid 
down in S. 66, Civil P. C. (cf. S. 317 old 
Code) according to which no suit can be 
maintained against the certified auction- 
purchaser on the ground that the pur¬ 
chase was made benami. It was con¬ 
tended that because Ram Bharose ac¬ 
quired this patti by purchase at a public 
auction in 1877 and received a certificate 
from the Court declaring his title, it 
was not open to the plaintiff in this 
partition suit to raise a case that the 
purchase was on behalf of the family. 
The appellant’s learned Counsel admitted 
that the ruling reported as Eari Singh 
v. Sher Singh (l) was against his con¬ 
tention, but was inclined to contest the 
correctness of the ruling under the im¬ 
pression that there was no other authority 
for the view of the Allahabad Court. 

It appears, however, that the matter 
has been settled long ago by the Privy 
Council in Bodh Singh Doodhooria v. 
Gunesh Chunder Sen (2), in which, speak¬ 
ing of the provisions of the cognate 
section of the then Civil P. C., their Lord¬ 
ships observed that they applied to 
ordinary benami purchases at execution 
sales but did not affect purchases of 
property by one member of a joint Hindu 
family in his own name but with joint 
funds. It is dear, therefore, that 8 . 66, 

1. (1909) 81 All 28=2 I 0 210. 

3. (1874) 12 B L R 817 (P 0). 


Civil P. C., was no obstacle in the way 
of the plaintiff’s olaim to have this item 
of property treated as joint family pro¬ 
perty. The only other argument ad¬ 
vanced was to the effect that if in the 
circumstances the burden of proving that 
the property had been aoquired by Ram 
Bharose with funds belonging to him¬ 
self lay upon the appellant, it had been 
duly discharged. This, however, is nob 
a contention which can be raised in 
second appeal for the weight or value of 
evidence is not a subjeot for discussion 
in such cases. There is evidence upon 
which the lower Court could find that 
this item of property was not joint 
property. 

The appeal is dismissed with costs. 
B.v./r.k. Appeal dismissed. 

A. I. R. 1915 Oudh 195 

Lindsay, J. C. 

Mahomed Ahmad Shah — Defendant 
—Appellant. 

v. 

Muhammad Taqi and another— Plain¬ 
tiff and Defendants—Respondents. 

Second Appeal No. 326 of 1913, Deci¬ 
ded on 20th April 1915, from decree of 
Addl. Judge, Luoknow, D/- 23rd April 
1913. 

(a) Registration Act (16 of 1908), S. 2 — 
Transaction regarding trees — Moveable or 
immovable—Standing timber—Test of. 

Where there is a transction regarding trees in 
connection with which an instrument of 
transfer has been executed, the charcter of the 
transaction has to b9 looked at in order to deter¬ 
mine whether the trees referred to are moveable 
or immovable property; 9 I C 478 Dis. from and 
m H C R 71 and 13 0 C 122 Ref. [P 196 C 2] 

(b) Registration Act (16 of 1908), S. 2 — 
Mortgage of him tree without intention of 
its being severed from land — Tree held 
immovable property. 

Where a nim tree is mortgaged without any 
intention of its being severed from the land and 
used as timber, a3 a result of the'mortgage, the 
tree is an immovable, and not a moveable, pro¬ 
perty as defined by the Registration Act. 

[P 196 C 2] 

Basdeo Lai and Brij Narain Chak- 
bast —for Appellant. 

Gokaran Nath Misra — for Respon, 
dents. 

Judgment. — The sole question for 
consideration in this second appeal ia 
whether or not the mortgage-deed in suit 
was registered in accordance with law. 
The suit was one for sale of the mort-! 
gaged property and one of the pleas rais¬ 
ed by way of defence was that the mort, 
gage could not be enforced, inasmuch aa 
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the deed had not been validly registered. 
This contention found favour with the 
Court of first instance, which dismissed 
the suit. In appeal the Additional 
Judge of Lucknow held that there had 
been registration of the document 
and that the plaintiffs were, therefore, 
entitled to succeed. The document in 
dispute was executed on 10th December 
1897 to secure a loan of Es. 1,000 and 
the property which was hypothecated 
consisted of an 8-anna share in a village 
called Bhalia which is situated in the 
District of Sitapur, and of a nim tree 
situated in Mohalla Mansurnagar in the 
oity of Lucknow. The deed was regis¬ 
tered at Lucknow. There was some dis¬ 
pute with regard to the second item of 
the mortgaged property just mentioned. 
The plaintiffs contended that the plot 
of land on which this nim tree stood 
was also hypothecated under the mort¬ 
gage. The Court below seems to thave 
been of a different opinion and after a 
careful examination of the mortgage- 
deed I am satisfied that no land attached 
to this particular nim tree was intended 
to be mortgaged. On the language of 
the deed I am satisfied that the intention 
was only to mortgage the nim tree. 
Under S. 28, Registration Act, every 
document mentioned in S. 17, Sub-S. 1, 
Cls. (a), (b), (c) and S. 18, Cl. (a), (b) 
and (c), must be presented for registra¬ 
tion in the office of a Sub-Registrar 
within whose sub-district the whole or 
some portion of the property to which 
such document relates is situated. All 
documents which fall under the above 
description must be documents relating 
immoveable property. 

The argument which is put forward 
here was that, as the nim tree situated 
in Lucknow was nob immovable but 
moveable property, and as admitted¬ 
ly the 8-anna share which was hypo¬ 
thecated was situated in the Dis¬ 
trict of Sitapur, the Sub-Registrar of 
Lucknow had no jurisdiction to register 
the deed. In support of this contention 
reliance is placed upon the definition of 
the expression “moveable property” con¬ 
tained in S. 2, Cl. (9), Registration Act. 
It is said that a nim tree by itself is 
moveable property within the mean¬ 
ing of this definition, and the ground on 
which this interpretation is put forward 
is that a nim tree must be taken to be 
standing timber. I have had occasion 


in a case recently decided to discuss the 
interpretation of this definition of the 
expression “moveable property” as used 
in the Registration Act: See my judg¬ 
ment in Second Civil Appeal No. 421 of 
1912 [ Ali Bakhsh v. Ghurai (l).] That 
was a case relating to a a deed of gift 
which purported to pass the property in 
certain trees. The deed was not regis¬ 
tered and the question for decision was 
whether the deed being unregistered 
could operate to transfer any title to 
the other party. In dealing with that 
case both the Courts below had treated 
the trees referred to in the document 
as moveable property within the mean¬ 
ing of S. 2, Cl. (9), Registration Act, and 
for that purpose they had relied upon a 
ruling of the Allahabad High Court re¬ 
ported as Mangal Sen v. Mt. Naoli (2). 
It had been held there that trees were 
for the purposes of the Registration Act 
moveable property. 

I expressed the opinion bo which I still 
adhere that standing trees and standing 
timber are not convertible terms and I 
referred to a judgment of the Madras 
High Court reported as Sukry Kurdeppa 
v. Goondakull Nagireddi{ 3). According bo 
that judgment where thereisa transaction 
regarding trees in connection with which 
an instrument of transfer has been exe¬ 
cuted, the character of the transaction 
has to be looked at in order to determine 
whether or nob the trees referred to 
are standing timber and therefore 
moveable property, or whether they are 
to be deemed bo be immovable property. 
If for example there is no intention that 
the trees should be severed and used as 
timber, the transaction would be treated 
as one relating to immovable property. 
Applying this principle to the present 
case, it seems to me quite clear that it 
was nob the intention of the parties to 
this mortgage-deed to treat the nim tree 
situated in Lucknow as moveable pro¬ 
perty. It was never contemplated that 
as a result of the mortgage transaction 
the tree should be severed from the land 
and used as timber. I have no doubt, 
therefore the proper view is that for the 
purposes of this transaction the tree in 
question was immovable property and 
not moveable property within the mean¬ 
ing of the definition of those contained 

1. (1915) 18 O 0 122=28 I 0 180. 

2. (1911) 9 I G 478. 

3. (1870-71) 6 MHCR71. 
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in the Registration Aot. This view be¬ 
ing aooepted, the whole disonssion as to 
the validity of the registration of the 
dooument in this oa9e oomes to an end. 
If the tree was, as I hold it to be, im¬ 
movable property, then there can be no 
doubt that under S. 28, Registration Aot, 
the Sub-Registrar of Luoknow had 
jurisdiction to register it. This, I may 
observe was not the ground upon whioh 
the lower appellate Court supported the 
registration of the deed in question. It 
is not necessary for me, however to enter 
inter into a discussion of the reasons 
given by the Judge of the Court below 
in support of his opinion. For the rea¬ 
sons I have already stated I held it to be 
clearly established that the deed was 
registered it accordance with law. The 
appeal, therefore fails and is dismissed 
with costs. 

B.V./r.k. _ Appeal dismissed. 

A. I. R. 1915 Oudh 197 

Lindsay, J. C. 

Mt. Kaniz Kubra —Defendant — Ap¬ 
plicant. 

v. 

Bande Husain —Plaintiff — Opposite 
Party. 

Civil Revn. Petn. No. 151 of 1914, 
Decided on 22nd December 1914, against 
the order of Sub-Judge, Bara Banki, D/- 
12th October 1914. 

Civil P. C. (1908), S. 144-Scope — It does 
not apply to pre-emption decree—Time can¬ 
not be extended fixed by pre-emption decree. 

A Court cannot extend the period granted by 
a pre-emption decree for the payment of the 
purchase money even if the application for exten¬ 
sion of time be made before the expiry of the 
said period, inasmuch as the provisions of S. 148, 
Civil P. 0., apply only to acts prescribed by the 
Code and not to acts prescribed by decrees which 
have become final: 16 0 C 5, Ref 

[P 197 C 2, P 198 C 1] 

Muhammad Wasim—ior Applicant. 

Judgment. —This is an application 
for revision of an order of the Subordinate 
Judge of Bara Banki. The facts are that 
the applioant here was the defendant in 
a suit for pre-emption brought by the 
opposite party-plaintiff, Bande Husain. 
On 17th March 1914 a compromise was 
filed which was accepted by the Court 
and on which a deoree was given. Under 
the terms of that compromise it was 
settled that the plaintiff should pay 
Rs. 2,350 within six months to expire on 
17th September 1914. This money was 
to be paid either to defendant 2 or 
to be deposited in Court. In the event 


of such payment the claim of the plaintiff 
was to be deoread. It was further 
stipulated that if the payment was not 
made within the specified period, the 
plaintiff’s claim for pre-emption was to 
stand dismissed. On 12th October 1914 
the plaintiff, Bande Husain, appeared 
before the Subordinate Judge and put in 
a petition in whioh he recited the fact 
that he was bound to deposit Rs. 2,350 
on account of the pre-emption decree by 
17th September. He stated that the 
Civil Court holidays had commenced on 
12 th September and that 12th Ootober, 
the day on whioh he was presenting this 
petition, was the first day on which the 
Court re-opened. Bande Husain, however, 
did not bring the money into Court on 
12th October, but applied forafortnight’s 
extension to deposit the money saying 
that on 11th October he had gone to 
the banker with whom he had arranged 
for an advance of the money and that 
the banker had refused to give the loan. 
This application purported to be under 
S. 148, Civil P. C. 

The learned Subordinate Judge accept¬ 
ed the application and gave Bande Husain 
the extension he had asked for. It is 
claimed here in revision that the order 
of the Judge was illegal and without 
jurisdiction, and there can be no doubt 
on the previous rulings of this Court 
that this objection is well taken. I have 
before me a record of another Revision 
Case, No. 143 of 1914, decided by a 
Bench of this Court on 16th November 
last, Mt. Habib-un-nissa v. Mt. Muham- 
mad-un-nissa (1). That application was 
also against an order of the Subordinate 
Judge whose order is questioned in the 
present proceedings and in that case too, 
in circumstances somewhat similar to 
those of the present case, the Sub¬ 
ordinate Judge granted an extension of 
time. The decision of the Bench was 
that such an extension could not be 
granted and that S. 148 had no applica¬ 
tion to such cases. A reference was also 
made in the judgment in that case to the 
case reported as Bachchu Lai v. Raja 
Ram (2), in whioh it was held by a 
Judge of this Court that a Court cannot 
extend the time granted by a pre-emption 
decree for the payment of the purchase- 
money after the time fixed by the decree 

1. A I S 1914 Oudh 383=17 0 0 877=27 I 0 
419. 

2. (1918) 16 0 C 5=19 I 0 347. 
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has expired. In the present case the 
Subordinate Judge may have thought 
that the application having been made 
on I2th October 1914, the day upon 
which the Court re-opened after the 
vacation, the application for extension 
of time was within the period limited by 
the decree. 

But in Alt. Habib-un-nissa v. 
Alt. AI nhammad-un-nissa (l), which 
I have just mentioned, this point was 
dealt with and it was there held that 
'even if an application for extension of 
time be made before the period limited 
by the decree has expired, the Court has 
no jurisdiction to extend the period, the 
principle being that the provisions of 
S. 148 of the Code apply only to acts 
prescribed by the Code, and not to acts 
prescribed by decrees which have be¬ 
come final. Bande Husain is here in 
person and his argument before the 
Court is that the opposite side played a 
trick on him. He represents that the 
banker with whom he had originally 
made negotiations was quite willing to 
lend him money, but he failed him at 
the last moment by reason of the threats 
which were held out to him by the 
opposite party. I am not in a position 
to investigate this allegation at this 
stage, but all I need say is that in the 
petition of 12th October 1914, presented 
by Bande Husain, nothing is said about 
the banker having been subjected to any 
intimidation by the opposite party. I 
rcust, therefore, allow this application 
a nd set aside the order of the learned 
Subordinate Judge. The applicant is 
entitled to her costs in this Court as 
against the opposite party. 

B.v./r.k. Application accepted . 

A. I. R. 1915 Oudh 198 

Stuart, A. J. C. 

Giribala Debi — Plaintiff— Appellant. 

v. 

Chandika Singh and others — Defen¬ 
dants—Respondents. 

Second Appeal No. 191 of 1914, Deci¬ 
ded on 5th February 1915. from the 
decree of Addl. Judge, Lucknow, D/- 
11th February 1914. 

(a) Pre-emption—Contract can create right 
to pre-empt in Oudh. 

A right of pre-emption in Oudh can be created 
by a contract. (P 198 G 2] 

(b) Deed—Construction—Transfer prohibi¬ 
ted to be made to any other than one speci¬ 


fied—Right of pre-emption—Specified person 
entitled to enforce. 

Where a clause in a deed prohibits transfer of 
property to any person other than the one men¬ 
tioned in the deed, a right of pre-emption is 
created by that clause in favour of such latter 
person, and his only remedy is to enforce this 
right: 22 All 23S Ref. [P 198 C 2] 

Sami Ullah Beg and Ali Muhammad — 
for Appellant. 

Bam Bharose Lal—lor Respondents. 

Judgment.— I cannot interpret the 
clause upon which the appellant relies 
as having the effect of conferring a right 
other than that of 'pre-emption. It is 
true that ithe clause purports to pro¬ 
hibit a transfer to any person other than 
the vendee under the deed and does not 
in express terms confer a right of pre¬ 
emption. But in effect a right of pre¬ 
emption -is given, for, if the land in 
question were offered to the vendee at a 
fair market-rate and the vendee refused 
to accept it, it would not be possible 
for the vendee, after such refusal, to 
restrain the vendor from transferring 
the land to another person. A similar 
view was taken by Strachey, C. J., and 
Banerji, J., in Bimal Jati v. Biranja 
Kuar (l). There they construed a clause 
which prohibited transfer to any person 
except one, as a clause conferring a right 
of pre-emption upon that person. It 
has been argued that a right of pre-emp¬ 
tion cannot be created by a contract in 
Oudh in view of the provisions of the 
Statute Law. There is nothing in the 
Statute Law which prohibits the crea¬ 
tion of a right of pre-emption in Oudh 
by a contract. Thus the appellant’s 
remedy was to enforce an alleged right 
of pre-emption. She had no other re¬ 
medy. Whether a right of pre-emption 
remained with her as a successor of the 
original vendee is a question into which 
I need not go for the purpose of the de¬ 
cision of this appeal, as it is very clear 
that any right to which she may have 
had title to enforce a right of pre-emp¬ 
tion was barred under the provisions of 
the law cf limitation at the time when 
the suit was brought. Her suit must 
fail as at the time when she brought it 
the only relief to which she could be 
possibly entitled was time-barred. 

I, therefore, dismiss the appeal. The 
appellant will pay her own costs and 
those of the contesting respondents. 

b.v./r.k. _ Appeal dismissed. 

1, (1900) 22 All 288, 
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Lindsay, J. 0. 

Bam Sarup and another —Plaintiffs— 
Appellants. 

v. 

Bindeshuri and anothei —Defendants 
—Respondents. 

Second Appeal No. 230 of 1913, Decid¬ 
ed on 11th November 1914, from the 
deoree of Sub-J„ Partabgarh, D/- 15th 
March 1913. 

Registration Act (1908), S, 17—Deed not 
creating new right but only recognising pre¬ 
existing right is not compulsorily registrable. 

Section 17, Registration Act, which renders 
compulsory the registration of certain documents, 
is aimed at those documents which operate by 
themselves to confer a fresh title, and not at 
those in which no new interest is created but 
simply a declaration is made as to an antecedent 
title of certain persons by way of inheritance. 
Hence, where certain persons claim mutation by 
right of inheritance as heirs to the deceased and 
eventually a compromise is arrived at between 
them, under which they agree as to the respective 
ehares of the deceased’s property to be allotted to 
each of them, the deed of compromise does not 
amount to a transfer from one of them to the 
other, but merely to a declaration by them that 
each of them has a right by way of inheritance 
and that by virtue of that right they are entitled 
to be put in possession of the said shares, and 
the agreement is binding upon them and enforce¬ 
able as such, even though unregistered: 33 All 
356 (P.C.); AIR 1914 Oudh 149; 3 Agra H C R 
82 Ref. 

Mohamed TVasim for Goharan Nath 
Misra —for Appellants. 

Bam Chandra —for Respondents. 

Judgment.—Both these appeals are 
connected and may be disposed of, by one 
judgment. The learned Counsel, who 
appears for the appellants, has admitted 
that if his Appeal No. 230 fails this will 
involve the dismissal of Appeal No. 231 
also. The property in dispute in these 
cases belonged at one time to a man 
Darned Behari, who is said to have died 
more than 20 years ago, leaving a widow 
Musammat Surja. Surja died in the 
year 1903 and at the time of her decease 
there were living three collataral rela¬ 
tives of her deceased husband. Two of 
these, Ram Sarup and Ram Autar, are 
the appellants in these cases. They are 
nephews of Behari. The respondent 
Bindeshuri in Appeal No. 230 i3 a grand¬ 
nephew of Behari, being the grandson of 
Behari's brother, Dnrga. The property 
belonging to Behari consisted of some 
lands held under a perpetual lease and 
some under-propietary tenure and certain 
groves. When Surja died in the year 1903, 
an application was made in the Revenue 


Court by the two nephews and the grand¬ 
nephew of Behari claiming that they 
were in possession of Behari’B property 
by right of inheritance. There appears 
to have been Borne dispute between the 
parties, but that dispute was put an end 
to by a petition of compromise dated the 
26th of August 1903. This was ad¬ 
mittedly presented to the Revenue Court 
and mutation was effected in accordance 
with its terms. Since August 1903 the 
parties have been in possession according 
to the terms of the compromise and have 
been dealing with the property in various 
ways. Briefly put, the claim which 
Ram Sarup and Ram Autar are 
trying to advance in the suits out of 
which these appeals have arisen, is that 
this compromise of 26th of August 1903 
is not binding upon them, that they 
were nearer heirs of Behari’s at the 
time when the succession opened on the 
death of Musammat Surja, and that 
Bindeshuri had no right to any share in 
the property. They, therefore, claim to 
recover a one half share in the property 
left by Behari which is now in possession 
of Bindeshuri or of certain persons to 
whom Bindeshuri has made transfers 
The principal question for consideration 
is the effect which ought to be given to 
the compromise which has been referred 
to above. It is quite true, as the learned 
Counsel for the appellants has argued, 
that this document is not registered and 
could not by itself operate to create any 
fresh title. It is also admitted that the 
order of the Revenue Court given in 
mutation proceedings could not operate 
to transfer the property from one of the 
parties to the other. But the learned 
Counsel for the respondents claims that 
this settlement ought to be supported on 
the ground that it is what is known as a 
family settlement or arrangement. Tran¬ 
sactions of this nature are by no mean3 
uncommon and effect has been given to 
them by Courts of the highest authority. 

In this connection I need only refer to a 
ruling of their Lordships of the Privy 
Council reported in Khunni Lai v. 
Gobind Krishna Narain (l). This ruling 
was followed in a judgment of my own 
which is reported in Dilipat Singh v. 
Kanshi Nath (2). The principle upon 

1. (1911) 33 All 356=38 I A 87= 10 IC 477 
(P.C,) 

2. A I R 1914 Oadh 149=24 I C 542=17 O C 
108. 


1915: 


200 Oudh Syed Husain v. Bank of Upper India, Lucknow 


which arrangements of this kin! have 
been upheld by Courts is that they do 
not create or confer any fresh title. 
They are in the nature cf agreements by 
which an antecedent title in the parties 
is acknowledged and defined. Tc quote 
the words of the judgment in Balia 
Oudh Beharee Ball v. Ranee Mena 
Eoonwer (3); 

“The true character of the transaction appear 3 
to us to have been a settlement between th e 
several members of the family of their disputes’ 
each one relinquishing all claim in respect of all 
property in dispute other than that falling to his 
share, and recognising the right of the others, as 
they had previously asserted ic to the portion 
allotted to them respectively. It was in this 
light, rather than as conferring a new distinct 
title cn each other that the parties themselves 
seem to have regarded the arrangement, and we 
think that it is the duty cf the Court to uphold 
and give full effect to such an arrangement. 


To turn now to this petition of com¬ 
promise, dated 26th August of 1903, it 
recites that the parties hare come to 
terms and have agreed that the land 
which had been in possession of Musam- 
mat Surja, the widow cf Behan, should 
be recorded half in the names of two 
brothers Ram Sarup and Ram Autar and 
the other half in the name of Bindeshuri. 
It was stated distinctly in this petition 
that Ram Autar, Bindeshuri and Ram 
Sarup were the heirs cf Musammat 
Surja, meaning of course that they 
were heirs of Surja’s deceased husband. 
It wa3 further stated clearly that muta¬ 
tion was to be made in favour of these 
parties by right of inheritance. The 
question then is, what interpretation 
should be put upon the arrangement 
which is evidenced by this document? 
The parties to it were the only persons 
interested in the property left by Behari. 
They were the only possible claimants 
and the contest between them in the 
Revenue Court was clearly on9 in which 
each side was asserting a right by way of 
inheritance. This deed is a declaration 
by the parties that each cf them has a 
right by way of inheritance and that by 
virtue of that right they are entitled to 
be put in possession in equal scares of 
the property loft by Behari. The Court 
was asked to recognise the title of in¬ 
heritance in Bindeshuri and it was on 
that footing that the entry in the 
Revenue Records w T a3 made. It cannot 
be said, I think, that tbis document in 
any way amounts to a transfer from one 
3. (1S68) 3 Agra H C RSI 


of these contesting parties to the other. 
It is I think merely an acknowledgment 
agreed to by both parties that both of 
them had a previous title as heirs of 
Surja’s husband. S. 17 of Registration 
Act, which renders compulsory the regis¬ 
tration of certain documents, is aimed 
at these documents which operate by 
themselves to confer a fresh title. I do 
not think this section should be applied 
to a document of the present kind in 
which no new interest is created in 
favour of one or other of the parties. All 
that we have is a declaration that the 
parties have an antecedent title by way 
inheritance. The property, therefore, 
came to them in virtue of that admitted 
right of inheritance and it cannot be said 
that their title to the property rests 
upon this petition of compromise dated 
the 26th of August 1903. For these 
reasons and following the principle laid 
down by their Lordships of the Privy 
Council reported in Khunni Lai v. 
Gobind Krishna Narain (1), I am of 
opinion that the lower Court was right 
in deciding that this arrangement, which 
is evidenced by the document of the 26tb 
of August 1903, should be upheld. The 
result, therefore, is that Appeal No. 230 
fails and i9 dismissed with costs. 

I have already mentioned that the 
learned Counsel admitted that the dis¬ 
missal of this appeal involves the 
dismissal of Appeal No. 231 also. The 
order, therefore, is that Appeal No. 231 
be also dismissed with costs. 

B.v./r.K. Appeals dismissed. 
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Lindsay, J. C. and Kanhaiya ' 
Lal, A. J. C. 

Syed Husain —Defendant—Appellant. 

v. 

Bank of Upper India Ltd. Lucknow, 
and anothei —Plaintiff and Defendants 
Respondents. 

First Appeal No. 26 of 1913, Decided 
on 23rd March 1915, from decree of Sub- 
Judge, Bahraich, D/- 11th December 
1912. . . 

(a) Mortgage—Power of mortgagor to deal 
with property subsequent to mortgage—As¬ 
signee of mortgaged property takes subject 
to mortgage incumbrance—Interest destroyed 

by sale or foreclosure. 

A mortgagor cannot by any dealings with the 
mortgaged property subsequent to the date of the 
mortgage affect the rights of the mortgagee under 
the contract, subject to the condition that the 
mortgagor’s power of alienation is not restricted- 
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The assignee of the mortgaged property oan, of 
oourse, take only subject to the incumbranoe, 
and, if the property is sold or foreclosed by 
the mortgagee in proceedings properly taken 
for jihe purpose, the interest which the mortgagor 
may have created subsequent to the mortgage 
may be destroyed. [P 202 0 1] 

(b) Mortgage—Lease granted by mortgagor 
of mortgaged property—Validity of—Lessee 
of mortgaged property—Acquisition of right 
of equity of redemption, 

A lease granted by a mortgagor after the exe¬ 
cution of the mortgage-deed, absolutely prohi¬ 
biting alienation by bim. cannot be declared to 
be void and inoperative as against the mortgagee, 
merely on the ground that it has been executed 
in contravention of tbe covenant against aliena¬ 
tion. inasmuch as such covenants create only 
a personal liability between the mortgagor and 
the mortgagee. And the lessee acquires an in¬ 
terest in the equity of redemption and can claim 
to redeem upon that footing: Case law discussed. 

[P '202 C 1] 

(c) Mortgage -Leaseof mortgaged property 
subsequent to mortgage—Long term of lease 
granted—Validity. 

The grant of a long term lease, say for twenty 
years, by the mortgagor, subsequent to the mort¬ 
gage, is a transaction prejudicial to tbe saleable 
value of the mortgage security and injurious to 
the interest of the mortgagee. However, the 
lease cannot on that account be declared to be 
totally void but holds good in every respect ex¬ 
cept as to the long period. LP 203 Cl] 

(d) Specific Relief Act (1 of 1877). S. 42- 
Grant of long term lease—Court entitled to 
grant declaration in modified form. 

Where the plaintiff sues for a declaration that 
a long term lease is void and inoperative as 
against him, the Court can grant a declaration 
in a modified form to the effect that the lease is 
not absolutely void and inoperative but only 
in so far as the long term is concerned. 

[P 203 C 2] 

(e) Lis pendens—Power of Court to bind 
transferee pendente lite by result of litiga¬ 
tion. 

A Court can bind a transferee pendente lite 
by the result of the litigation, even though his 
name be not on the record, if the fact of the 
transfer is admitted before the Court during the 
progress of the litigation. [P 203 C 2] 

Wazir Hasan —for Appellant. 

B. N. Banerji and Jiban Krishna 
Banerji —for Res pondent. 

Judgment.—The facts of this ease, 
so far as it is necessary to state them for 
the purpoee of disposing of this appeal, 
are as follows: One Saiyad Haider Me- 
dhi mortgaged 11 villages to the Bank 
of Upper India, Ltd., by two mortgages 
dated respectively 20th June and 30bh 
November 1903. The mortgages were 
simple and having been put in suit, dec¬ 
rees for sale were obtained upon them 
in the year 1910. According to the 
plaint (para. 4), when the bank in' or 
about November 1911 began to proceed 
with execution of the decrees 90 obtain¬ 


ed, it came to its nobioe that subse* 
quent to the dates of the mortgages the 
mortgagor had executed various leases of 
items of the mortgaged property. The 
particular lease with which we are con¬ 
cerned here is one granted in August 
1908 to the defendant-appellant, Mir 
Saiyad HusaiD. That was a lease of cer¬ 
tain lands, called khalsa land, comprised 
in one of the mortgaged villages called 
Rudain, for a term of twenty years, the 
rent reserved being Rs. 3,166 per annum. 
The lease was in reality a theka or farm 
of the right to oollect rents. 

In both the mortgages executed in 
favour of the plaintiff Bank there were 
covenants by the mortgagor that he 
could cot, during the period of the mort¬ 
gage, alienate by sale, mortgage, gift, 
farm, lease, or otherwise, the mortgaged 
property or any portion of it, nor antici¬ 
pate, nor alienate, the income thereof on 
any ground whatever. The present suit 
wa9 brought by the Bank to obtain a 
declaration that the lease in question is 
void and inoperative against the plain¬ 
tiff’s deeds of mortgage and decree for 
sale, that the village of Rudain is liable 
to be sold in execution of the mortgage- 
decrees free from any title or incum¬ 
brance created by the said lease and that 
the lease might be cancelled. Th9 
grounds upon which these reliefs were 
sought were (l) that the transaction by 
way of lease was in violation of the co¬ 
venant against alienation above referred 
to and (2) that the valu9 of the mort¬ 
gage security had been thereby impaired, 
inasmuch as intending purchasers would 
be discouraged from bidding at the sale 
on finding that a portion of the property 
was held on a long term lease at a 
favourable rent. Various defences were 
raised, but the only plea we need notice 
here is one to the effect that the plain¬ 
tiff was not entitled to the declaration 
sought. The lower Court has decreed 
the claim and declared that the mort¬ 
gaged -property can be sold free from 
any interest created by the lease in 
question. 

The learned Subordinate Judge seems 
to have been a tittle uncertain with re¬ 
gard to the validity of the covenant 
against alienation contained in the mort¬ 
gage-deeds which he thought might be 
"opento question;” he was at the same 
time of opinion that they were executed 
for the benefit of the mortgagee to 
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the extent of his interest and could 
therefore be enforced by the mort¬ 
gagee not only against the mortgagor 
but against all persons claiming under 
him. The law as to the operation of 
these covenants against alienation is well 
settled in India: the authorities show 
that such covenants create only a per¬ 
sonal liability as between the mortgagor 
and the mortgagee. In the case repor¬ 
ted as Radha Parsad Misser v. Monohur 
Das (1), it was held that such a co¬ 
venant did not invalidate a zar-i-peshgi 
lease subsequently granted. Again in 
Trimbak Jivaji Deshamukha v. Sakha- 
ram Gopal (2), it was held that a proviso 
in a deed of mortgage absolutely prohi¬ 
biting alienation by the mortgagor could 
not be given effect to, inasmuch as it 
deprived the mortgagor of a right which 
is an essential incident of the estate 
which he has in the'land by virtue of his 
equity of redemption. It is clear there¬ 
fore that in the present suit the plaintiff 
Bank was not entitled to claim that the 
lease in dispute was invalid merely upon 
the ground that it had been executed in 
contravention of a covenant against 
alienation entered into by the mortgagor. 

The principle is that the mortgagor 
cannot by any dealings with the mort¬ 
gaged property subsequent to the date 
of the mortgage affect the rights of the 
mortgagee under the contract, subject to 
the condition that the mortgagor’s power 
of limitation is not restricted. The as¬ 
signee of mortgaged property can, of 
course, take only subject to the incum¬ 
brance and if the property is sold or 
foreclosed by the mortgagee in proceed¬ 
ings properly taken for the purpose, 
the interest which the mortgagor may 
have created subsquent to the mortgage 
may be destroyed. In the present case 
if we hold, as we must, that the lease is 
not invalid because of the contract 
against alienation, it follows that the 
lessee, the appellant here, has acquired 
an interest in the equity of redemp¬ 
tion and can claim to redeem upon 
that footing. And it further follows 
that if the decree of the Court below is 
allowed to stand the appellant will neces¬ 
sarily be deprived of his right to redeem. 
This aspect of the case has not been fully 
considered by the learned Subordinate 
Judge. At one portion of his judgmen t 

1. (1881) 6 Cal 317. 

2. (1892) 16 Bom 599, 


after referring to the ruling in Radha 
Pershad Misser v. Monohur Dar (l), 
mentioned above, he says that if the 
defendant-appellant here considered that 
his position was analogous to that of the 
holder of the zar-i-peshgi lessee in the 
Calcutta case, he should have offered to 
redeem the plaintiff’s mortgages as the 
plaintiff by the present suit had given 
him an opportunity to redeem. 

This latter remark can hardly be justi¬ 
fied in view of the position taken up by 
the plaintiff Bank; for the case for the 
plaintiff is that the lease is void and 
that the lessee has acquired no interest 
whatever in the mortgaged property.lt 
is difficult to see how in these circum¬ 
stances it can be said that the plaintiff 
has given the defendant an opportunity 
to redeem in this suit. The fact is that 
the suits brought by the Bank were de¬ 
fective inasmuch as the ownership of the 
equity of redemption was not fully re¬ 
presented in them by having the lessees 
impleaded as defendants. It is said that 
the Bank had no knowledge of these 
leases. That may be, but the fact re¬ 
mains that the lessee here not having 
been a party to either of the suits is not 
bound by the decrees and his right of 
redemption can still be exercised either 
as against the mortgagee before sale or 
as against the auction-purchaser after 
the sale. We are therefore of opinion 
that the declaration granted by the Court 
below is one to which the plaintiff was 
not entitled. The learned Counsel for 
the respondent has referred in argument 
to two cases, one of which is reported as 
Qurban Ali v. Raghubar Dayal { 3) where 
the decision of the Bombay High Court 
in Maoleod v. Kiss an Vithal Singh (4) 
was cited with approval. That was a 
different case from the one we are now 
considering. There the contest was bet¬ 
ween a mortgagee who was suing for pos¬ 
session on the terms of his mortgage and 
certain lessees holding under leases exe¬ 
cuted by the mortgagor after the date of 
the mortgage. 

It was held, and rightly held, that the 
mortgagee’s right to get possession could 
not be affected by the subsequent deal¬ 
ings of the mortgagor with the mort¬ 
gaged property. The question of the 
right of the .lessees to redeem did not 
arise, nor was the right affected by de- 


3. (1912) 15 O C 239=16 I C 476. 

4. (1906) 30 Bom 250- 




Tilak Ram v. Bhaqga Singh (Stuart, A. J. 0,) Oudh 203 


livery of possession to the mortgagee. 
The other ease oited is the one reported 
as Madan Mohan Singh v. Raj Kishori 
Kumari (5), in whioh following the law 
laid down in certain English oases it was 
held that a mortgagor in possession may 
make a lease conformable to usage in 
the ordinary course of management, that 
he might, for instance, oreate a tenanoy 
from year to year in the case of agricul¬ 
tural lands or from month to month in 
the case of houses, but that he might 
not grant a lease on unusual terms or 
alter the character of the land or autho¬ 
rize its being used in a manner or for a 
purpose different from the mode in 
whioh he himself had used it before he 
granted the mortgage. Acting upon this 
view the learned Judge of the Caloutta 
High Court held that the lessees in that 
case, who were relying upon leases gran¬ 
ted by the mortgagor between the date 
of the mortgage and the date of the suit 
whioh was brought upon it, could only 
resist the claim of the plaintiff-auction- 
purchaser for possession by showing that 
the leases obtained by them were gran¬ 
ted on the usual terms in the ordinary 
course of management. There again the 
order which was passed did not, in any 
way, affect the rights of the lessees to 
sue for redemption, and there was no 
such declaration as has been given here, 
namely, that the leases were altogether 
void and inoperative a3 against the 
mortgagee. 

As the lessee in the present case was 
no party to the suit for sale, his right to 
redeem is unaffected and is not to be got 
rid of by a declaration such as the lower 
Court has given. The most the mort¬ 
gagee can claim is that his rights as such, 
whether under the mortgage or the 
decree obtained upon it, shall not be pre¬ 
judiced by the subsequent action of the 
mortgagor. The right here is to bring 
the mortgaged property to sale in order 
to ^ satisfy the mortgage-debt, and we 
think it must be allowed that the grant 
of a long term lease such as we find here 
must be deemed to be a transaction pre¬ 
judicial to the saleable value of the 
mortgage security and injurious to the 
interest of the mortgagee. We cannot 
yield to the argument that the suit was 
^premature and that there was no cause 
of action for this suit for declaration. 
We think the proper course is to sub- 
6. (1912) 17101 


stitute for the declaration granted by the 
lower Court a declaration to the effect 
that neither the mortgagee nor the auc¬ 
tion-purchaser shall be bound by the 
period of the lease, i. e., 20 years, but 
that the lessee shall be deemed to be a 
tenant merely from year to year and 
liable to ejectment on that footing, sub¬ 
ject always to his right to redeem if he 
chooses to exercise it before his tenanoy 
is brought to an end. 

With this modification in the deoree 
of the Court below we dismiss the appeal, 
eaoh party to pay his own costs in this 
Court. We note here that the learned 
Counsel for the respondent Bank in¬ 
formed us during the course of the argu¬ 
ments that the Bank had disposed of its 
interest in the larger of the two decrees 
to one Lala Hari Kishan Das, who has 
not been made a party to the appeal. 
It is admitted that this transfer has been 
made pendente lite and as no application 
had been made by the transferee to be 
made a party, we did not consider it 
necessary to adjourn the hearing. The 
fact that this transfer had been made 
might well have been communicated to 
the Court at an earlier stage, but in view 
of the admission above-mentioned the 
transferee is bound by the result of these 
proceedings notwithstanding the fact 
that his name does not appear upon the 
record. 

B.v./r.K. Appeal partly alloioed. 

A. I. R. 1915 Oudh203 

Stuart, A. J. C. 

Tilak Ram rComplainant—Applicant. 

v. 

Bhagga Singh and others —Accused— 
Opposite Parties. 

Criminal Application No. 4 of 1915, 
Decided on 9th February 1915, against 
order of Di3t. Magistrate, Hardoi, 
D/- 10th September 1914. 

Criminal P. C. (5 of 1898), S. 439—Scope 
Order of acquittal—Power to revise is not 
ordinarily exercised as appeal by Govern¬ 
ment lies. 

A High Court has power under S. 439, Crimi¬ 
nal P. C., to revise an order of acquittal, but in 
practice that power should not ordinarily be exer¬ 
cised because an appeal can always be instituted 
by the Local Government: 8 Gal. 895; 6 All. 484; 

15 Bom. 349 and 14 Mad. 363 Bef. [P 204 0 1] 

G. F. S. Oehime —for Applicant. 

R. G. F. Bahadurji —for Opposite 

Parties. 

Judgment. —A High Court has power 
under S. 439, Criminal P. C., to revise an 
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order of acquittal. But it has been held 
in practice by ©very High Court in India 
that that power should not ordinarily be 
exercised because an appeal can always be 
instituted by the Local Government. 
This is ruled in Municipal Committee of 
Dacca v. Hingoo Raj (l) and again in 
Queen-Empress v. Ala Bakhsli (2) and 
again in Heera Bai v. Framji Bhikaji 
(3), and again in Thandavan v. Peri- 
anna (4). Thus if I set aside the acquit¬ 
tals and direct a re-trial, I shall be 
taking a course different to the course 
which would have been taken by any 
High Court in India. I do not see my 
way to lay down a practice for thisCourt 
which would not be followed elsewhere. 
I, therefore, reject this application. 

_B.v./r.K. _ Application rejected. 

1. (1882) 8 Cal 895. ' ' 

2. (1884) 6 All 484. 

3. (1891) 15 Bom 349. 

4. (1S91) 14 Mad 363. 
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Lindsay, J. C. 

Brijraj Singh and another —Plaintiffs 
—Appellants. 

v. 

Ganga Bakhsh Singh and others —De¬ 
fendants—Respondents. 

Second Appeal No. 409 of 1912, Deci¬ 
ded on 18th November 1914, against the 
decree of Dist. Judge, Hardoi, D/- 18th 
July 1912. 

(a) Possession — Possession is presumed 
to follow title. 

Where possession in fact is undetermined, 
possession in law follows the right to possession: 
in other words, possession follows title. 

[P 205 C 2] 

(b) Evidence Act (1 of 1872), S. 114—No 
presumption of possession in favour of 
trespasser. 

No presumption of possession can be raised in 
favour of a trespasser. [P 205 C 2] 

(c) Possession—Submerged land — Plain¬ 
tiff’s title proved—Possession must be proved 
to be of plaintiff though defendant proved 
to be in possession immediately before and 
after submersion. 

Where the plaintiffs' title to the land in suit 
was acknowledged and it was found that the 
land was under water for some time during 12 
years before suit: 

Held: that the presumption as to possession 
must be in favour of the plaintiffs, even though 
the defendants were in actual possession imme¬ 
diately before and after the period during which 
the land was under water. [P 205 C 2] 

A. P. Sen —for Appellants. 

H. C. Dutt —for Respondents. 

Judgment. —The question for deci¬ 
sion in this appeal is one of limitation. 


The appellants were the plaintiffs in the 
first Court and that suit was for reco¬ 
very of possession of an area of some 29 
bighas, the allegations for the plaintiffs 
being that the land belonged to them 
and that they had been dispossessed 
from the same by reason of an order 
passed in April 1909, in proceedings bet¬ 
ween the parties under S. 145, Criminal 
P. C. The principal defence was one of 
limitation, the defendants denying that 
the plaintiffs had been in possession 
within twelve years from the date of the 
suit. The suit as framed was one to 
which Art. 142 of the Schedule to the 
Limitation Act applies and it certainly 
lay upon the plaintiffs to establish pos¬ 
session within limitation. The first 
Court found that the plaintiffs had 
proved this fact; the lower Appellate 
Court came to a contrary decision and 
the result has been the dismissal of the 
suit as barred by time. The question of 
possession being the principal question 
for determination, it is necessary in the 
first place to consider the nature of the 
property in dispute. Proof of possession 
must necessarily vary with the nature 
of the property in respect of which 
possession is asserted. 

It appears then from the findings of 
the Courts bslow that this area of 29 
bighas odd is situated between the two 
villages Benhdar Khurd and Kharka. 
The plaintiffs are the owners of the for¬ 
mer village and it is admitted that the 
land in dispute belongs to the plaintiffs’ 
village. The land is tank land, that is 
to say, it is in ordinary circumstances 
submerged. But it has emerged from 
time to time during the last 30 years 
and has been cultivated on these occa¬ 
sions by tenants holding from the defen¬ 


dants. The first Court held in this con¬ 
nexion that the land is generally under 
water and the learned Judge of the Court 
below records in his judgment that it 
has been for considerable periods under 
water. These are findings of fact which 
are supported by the evidence on the re¬ 
cord. This evidence relates in the main 
to certain occasions upon which disputes 
arose between the parties as regards 
possession—disputes which arose at con¬ 
siderable intervals of time. The nrat 
occasion was in the year 1882 when the 
parties applied for demarcation ^ boun¬ 
daries. The oase dragged on till 1885 
when it was put an end to by reason of 
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the disputed land having become sub¬ 
merged by the water of the tank. We 
next hear of a dispute in 1893--another 
dispute about boundaries—and from the 
records of this litigation it is made to 
appear that the land had been under 
water sinoe 1885. 

The third oooasion was in 1895 when 
the plaintiffs distrained the crop of a 
tenant growing on a portion of the dis¬ 
puted land which emerged from the 
tank. The tenant brought a suit to con¬ 
test the right to distrain and this suit 
was decided adversely to the plaintiffs. 
The name of this tenant was Natha and 
he was examined in this suit as a witness 
for the defendants. He deposed that 
the land regarding whioh these proceed¬ 
ings in distraint were taken was culti¬ 
vated by him for two years only and 
went under water afterwards. The year 
1896 produced a fresh litigation when 
the plaintiffs again applied for a demar¬ 
cation of boundaries. The plaintiffs’ 
application was rejected on the ground 
that they declined to acoept demarcation 
on the basis of possession. With regard 
to this the lower Court observes that 
there could hardly be clearer proof than 
this: that at this date the plaintiffs were 
not in possession. That may be if by 
possession is meant actual pnysical pos¬ 
session. Natha’s case which was fought 
out in 1895 shows the same thing but 
then we have Natha’s statement that the 
land was submerged after he had culti¬ 
vated for two years. So that the con¬ 
clusion appears to be that for the years 
1895 to, say, 1897 or thereabouts the land 
was out of the water and was for that 
period in the occupation of the defen¬ 
dants or their tenants. Thereafter it 
became covered with water. 

The next dispute we hear of is in 1906 
when a similar case of distraint arose 
between the plaintiffs and another ten¬ 
ant of the defendants. This case again 
was decided adversely to the plaintiffs. 
And the last litigation between the par¬ 
ties was in 1909 under S. 145, Criminal 
P. C. In that case possession was awar- 
* ded to the defendants and it is the order 
in this case which has given rise to the 
cause of aotion set up by the plaintiffs. 
The result of the evidence is to show 
that between the years 1882 and 1906 
the land in dispute has been submerged 
for long period b, but that during the 
intervals for whieh it was out of the 


water the defendants, who admittedly 
had no title and were mere trespassers, 
were successful in asserting their posses¬ 
sion. The question is whether having 
proved so much the defendants are en¬ 
titled to have it held in their favour 
that the plaintiffs have failed to prove 
possession within twelve years from the 
date of suit. The learned Judge has 
held that it may safely be affirmed that 
the plaintiffs have never had actual 
possession within limitation. In an ear¬ 
lier portion of the judgment the learned 
Judge had laid down that the plaintiffs 
must prove actual possession—meaning 
I presume actual physical possession of 
the land. I am unable to agree with 
this proposition. The plaintiffs had to 
prove possession—such possession a3 the 
land was capable of—and it cannot be 
argued that land which is lying at the 
bottom of a tank is, while it remains 
there, susceptible of physical occupation. 

It is an axiom of the law relating to 
possession that where possession in fact 
is undetermined, possession in law fol¬ 
lows the right to possess: in other words, 
possession follows title. Applying this 
principle to the case before us it follows 
that while the land in suit was under 
water, possession in law was with the 
plaintiffs whose title or right to possess 
is acknowledged. And if it is shown, as 
I think it has been, that the land was 
under water during twelve years before 
suit, the presumption as to possession 
must be in favour of the plaintiffs. It 
was for the defendants to rebut that 
presumption and in my opinion they 
failed to do so. It was not sufficient for 
them to show that on isolated occasions 
when the land emerged they successfully 
asserted their physical possession. Be¬ 
ing trespassers their possession would be 
recognised only for so long as they could 
successfully assert it. It cannot be pre¬ 
sumed in their favour that their posses¬ 
sion continued after submergence. No 
presumption of possession can be raised 
in favour of a trespasser. So once their 
actual possession ceased by reason of the 
land’s going under water, possession in 
law must have necessarily reverted to 
the rightful owner—that is, the person 
who has the right to possess. I cannot 
agree with the learned Judge in holding 
that possession in law can remain in 
abeyance in a case of this nature. If 
possession is not with the trespasser it 
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must be with the person who has the 
right to possess. The learned Judge re¬ 
marks in the latter portion of his judg¬ 
ment that the real truth appears to be 
that the laud was not in the actual pos¬ 
session of either party during these 
intervals, meaning, I take it, the inter¬ 
vals of submergence. That no doubt is 
true, but possession, that is possession 
in law must during those periods be pre¬ 
sumed to have been with the plaintiffs. 

I hold therefore that the decision of 
the lower appellate Court is erroneous 
and that for the purpose of Art. 142 of 
the Schedule to the Limitation Act, the 
plaintiffs did furnish adequate proof of 
possession within limitation. I allow 
this appeal, set aside the decree of the 
Court below and restore the decree of 
the Court of first instance. The appel¬ 
lants here will have their costs both in 
this Court and in the Court below. 

B.v./R.K. Appeal allowed . 

A. I. R. 1915 Oudh 206 

Lindsay, J. C. 

Sankata Parshad and anothei —De¬ 
cree-holders—Appellants.. 

v. 

Deputy Commissioner of Kheri Judg¬ 
ment-debtor—Respondent. 

Second Appeal No. 9 of 1915, Decided 
on'20th April 1915, against order of 
Dist. Judge, Sitapur, D/- 25th January 
1915. 

U. P. Court of Wards Act (3 of 1899)— 
Personal decree against ward is nullity— 
Collector cannot be substituted to make it 
enforceable. 

A ward personally is in the eye of the law no¬ 
body for the purposes of suit brought by or against 
him and therefore a personal decree obtained 
against him and not against any legal perso¬ 
nality representing him is a nullity. [P 207 C 1] 

Such a decree cannot be executed by substi¬ 
tuting the Collector for the ward. [P 20G C 2] 

Salig Ram—lor Appellants. 

The Government Pleadei —for Respon¬ 
dent. 

Judgment. —This appeal arises out of 
proceedings in execution of decree. The 
facts may be briefly stated as follows: 
The appellants are the assignees of a de¬ 
cree which was obtained on 6tb of Janu¬ 
ary 1904 against Raja Krishna Dat Singh 
of Oel. At the time this decree was ob¬ 
tained, Raja Krishna Dat Singh was a 
person disqualified from managing his 
estate and his property was under the 
superintendence of the Court of Wards. 
According to the law in force at this 


time, namely United Provinces Act 
3 of 1899, this decree was improperly ob¬ 
tained. The suit was brought against 
the Raja personally, whereas under the 
law it was necessary that the Raja should 
be sued in the name of the Collector 
of the district representing the Court of 
Wards and representing his estate. 
Several attempts were made to execute 
the decree and it seems that from time 
to time certain sums were realized. The- 
present case has arisen out of an attempt 
to execute the decree for the balance- 
which is still said to be owing. First of 
all the appellants here took out execu¬ 
tion against the Raja personally. Thia 
application for execution was finally 
refused by an order of this Court, in 
which it is pointed out that under the 
law no legal .proceedings could be taken 
against the Raja except in the name off 
the Collector. After this decision had 
been given a fresh application was made,, 
the name of the Collector af Kheri being 
substituted in the application for that 
of the Raja. The Courts below have 
rejected the -application on the ground 
that the decree cannot be executed. The 
point taken is that, as the Collector was- 
no party to the decree, it cannot be exe¬ 
cuted against him. It is contended here 
in appeal that the Collector really re¬ 
presents the Raja and that the validity 
of the decree could not be impeached in 
the Court below. In short the case is- 
that the Court was bound to execute the 
decree as it stands and to allow the 
realization of the decretal amount from 
the estate of the Raja, although such a 
course is absolutely forbidden by the 
law relating to the Court of Wards. The 
contention put forward here on behalf of 
the appellants cannot be maintained. Itr 
was clearly open to the Collector in these 
proceedings to plead that, as he had not 
been made a party to the original suit, 
he was in no way bound by the decree. 
It is argued here that the Collector re¬ 
ally represents the ward and that the 
mere substitution in the proceedings of 
the name of the Collector in place of the 
ward, does not alter the situation so as 
to give the Collector any status to plead 
that the decree is not binding upon him. 
This is a curious argument to come out 
of the mouth of a decree-holder who 
sued the Raja and not the Collector. If, 
as is now pleaded, the Collector is the- 
representative of the Raja, then the- 
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answer is that the decree-holder, before 
he got his deoree, ought to have brought 
the suit against the Collector. The faot 
is that for the purposes of legal proceed¬ 
ings the Oolleotor himself is the ward. 
There is no question of representation of 
interest in the ordinary sense. The law 
requires that the suit is to he brought 
in the name of the Collector. In other 
words as the Judge of the lower appellate 
Court puts it, the ward has no legal per¬ 
sonality which the Court can recognize 
in the matter of suit3 or proceedings in 
execution of deoree. The ward personally 
is in the eye of the law nobody for the 
purpose of suits brought by or against 
him, and in the present case the correct 
view must necessarily be that the decree 
which the appellants here possess is a 
nullity, as it was not obtained against 
any legal personality representing the 
Raja of Oel. The appeal fails and 
is dismissed with costs. 

B.V./r.k. Appeal dismissed. 

A. I. R. 1915 Oudh 207 

Kanhaiya Lal, A. J. C. 

Kalap Nath and others —Plaintiffs— 
Appellants. 

v« 

Mata Din and another —Defendants— 
Respondents. 

Second Appeal No. 89 of 1913, Decided 
on 23rd June 1914, against the decree of 
Dist. J., Gonda, dated 30th January 
1913. 

Oudh Rent Act (22 of 1886), S. 108, (10) 
—Scope—Doe* not apply between rival 
tenant*. 

S. 108. olause (10) of the Oudh Rent Act, has 
no application where the contest is one between 
rival tenants claiming to cultivate the same land 

[P 208 C 1] 

Aditya Prasad —for Appellants. 

Surendro Nath Roy —for Respondents. 

Judgment. —The plaintiffs-appellants 
sued in this case for posession of plots 
Nos. 1889/1 and 1889/2 khasra and for 
t damages, on the allegation that they 
were tenants of the said plots and that 
the defendants wrongfully ejected them 
on the 27th January 1910. The suit was 
filed on the 15bh August 1912. The 
defence was that the said plots originally 
belonged to two brothers, Hanoman and 

( Ramanand; that Ramanand was the 
ancestor of the plaintiffs and Hanoman 
was the ancestor of defendants; that a 
partition took plaoe between Ramanand 
1 "and Hanoman about 40 years ago 

15 J 

i w 


whereby the plots in dispute were allot¬ 
ted to Hanoman and that from that time 
Hanoman and his descendants had 
been in possession of the said plots in 
their own right. 

The Court of first instance found that 
Ramanand was a tenant of the entire 
plot No. 1889 khasra and that the plain¬ 
tiffs, who were his kinsmen, had estab¬ 
lished their possession over the same 
till 1317 Fasli. It decreed the claim of 
the plaintiffs accordingly for possession 
of the disputed area and Rs. 9 as damages. 
The defendants appealed. The lower 
Appellate Court threw out the claim of 
the plaintiff’s on the preliminary ground 
that it was barred by section 108, olause 
(10), of the Oudh Rent Act. That section 
however, applies to cases where a tenant 
or an under-proprietor sues for the re¬ 
covery of the occupancy of any land 
from which he has been illegally ejected 
by the landlord. Such a suit has to be 
brought against the landlord under S. 
129 of the Oudh Rent Act within a 
period of one year from the date of the 
accrual of the cause of action. The 
landlord is not, however, a to party this 
suit. There was no objection raised 
that he was a necessary party. On th 9 
other hand, it was pleaded by the defen¬ 
dants that they cultivated the land in 
their own right as heirs of Hanoman, to 
whom the said plot, they stated, had been 
allotted by partition. On 25th Decem¬ 
ber 1911, that is, some time before the 
institution of the suit the defendants 
took a lease of the said plots from a 
thekadar, who derived his title from the 
landlord agreeing to hold the land on an 
enhanced rent. But their occupation did 
not begin from the date of the execution 
of that lease, and the decision in Ram 
Lal v. Chunni Lal (l) relied on by the 
lower Appellate Court does not, there¬ 
fore, apply. That was a case in which 
an occupancy tenant had died leaving two 
daughters, whose names were recorded 
as occupancy tenants in succession 
to their father, but who had not been 
able to obtain actual possession of their 
father’s holding. On the contrary the 
zaminder had put his own tenants 
in possession of the land and had thereby 
ejected the daughters from the hold¬ 
ing. The title of the daughters to the 
recovery of the occupation of the land, 
from which they were ejected, had lap sed 
“(iy 1905) 27 All 372. ~ 
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as against the zemindar by reason of 
limitation and the suit filed by the 
lessees of one of the daughters for pos¬ 
session of the holding as against the person 
who was put in possession of the land by 
the zemindar was, therefore, held to be 
not maintainable. In the present case 
the possession of the defendants is said 
to have existed from before the date of 
the lease granted by the defendants and 
the cause or action set up in the plaint, 
and, a 3 the contest is one between rival 
tenants claiming to cultivate the same 

land, S. 108, clause (10), of the Oudh 
Rent Act, has no application. Even in 
cases where a petson had not obtained pos¬ 
session over a holding whichhe claimed to 
have inherited from his ancestor, it wa3 
held by this Court in Raghubar Dayal v. 
Ckandan (2) that the first question for 
decision was whether the plaintiffs were 
entitled to succeed to the right of occu¬ 
pancy as heirs of the deceased tenant and 
that until such question was determined, 
no relationship of landlord and tenant 
could be established to enable the plain¬ 
tiffs to claim relief in the Revenue 
Court. 

The present suit was, therefore, rightly 
instituted in the Civil Court and the 
questions at issue ought to have been 
gone into. No question of jurisdiction 
was raised in the written statement. 
The appeal is, therefore, allowed and the 
case remanded to the lower Appellate 
Court with a direction to re-admit the 
appeal under its original number and to 
dispose of it in accordance with law. 
The costs will abide the result. 

B.v./r.k. Case reman ded. 

(2) (1907) 10 6 C. ~23. 

A. I. R 1915 Oudh 208 (1) 

Lindsay, J. C. and Kanhaiya Lal, 

A. J. C. 

Lalta Prasad— Defendant — Appli¬ 
cant. 

v. 

Barmha Din and others — Plaintiffs 
—Opposite Parties. 

Civil Revn. Petn. No. 17 of 1915, De¬ 
cided on 21st January 1915, from the 
order of Sub-Judge, Sitapur, D/- 2nd 
December 1914. 

Court Fees—Plea as to insufficiency of— 
Valuation according to plaint allegations— 
Duty of Court explained. 

Where a plea is taken to the effect that the 
plaint is insufficiently stamped, all that a Court 
has to do is to see whether the Court-fee as paid 


is sufficient according to the various' allegatio 08 
contained in the plaint, and in doing so it does 
not decide that those allegations are true: 34 All 
134 Ref. [P 208 C 2] 

Manmohan Nath Chak —for Applic¬ 
ant. 

Judgment. —This an application for 
revision of an order passed by the Sub¬ 
ordinate Judge of Sitapur in a suit which 
was brought for partition of what was 
alleged to be joint family property. The 
plaint was filed on a ten rupees stamp, 
and a preliminary issue was raised by 
reason of the plea taken by th« defendant 
to the effect that the plaint was insuffi¬ 
ciently stamped and that the property 
being valued over Rs. 90,000 an ad 
valorem Court-fee was leviable. This 
preliminary issue has been decided by , 
the Subordinate Judge in favour of the 
plaintiff. The view of the law taken 
by the Subordinat Judge and for which 
he cites various authorities, including a 
recent decision of the Allahabad High 
Court reported as Tara Chand v. Afzal 
Beg (l) is to the effect that for the pur¬ 
poses of determining the Court-fee in a 
suit all that has to be regarded is what 
is contained in the various allegation set 
out in the plaint. We do not under¬ 
stand the Subordinate Judge to have de¬ 
cided that those allegations are true. 

All that he has done is to find that on 
assuming them to be true, the Court-fee 
of Rs. 10 which the plaintiff paid on the 
plaint was sufficient. We agree with 
this view of the law. We find no reason 
for interference in this case. The ap¬ 
plication is rejected. 

B.V./R.K. Ayy lication rejecAed. 

1. (1912) 34 All 184=13 I C 185. 

A. I. R. 1915 Oudh 208 (2) , 

Stuart, A. J. C. 

Ibad-Ullah Khan and another Ap¬ 
plicants. 

v. ; 

Rahat-Ullah Khan and others Oppo- , 
site Parties. V; 

Criminal Reference No. 66 of 1914, : 

Decided on 5th January 1915, made by j 

Ses9. Judge, Hardoi, against order of J 
joint Magistrate, Hardoi, D/- 20th ? 

August 1914. J 

Criminal P. C. (1898), S. 145-No revision J 

lies under Criminal P. C. against order under 
S. 145. 

The Judicial Commissioner’s Court, having no * 

authority to revise proceedings except that given 
to it by the Criminal Procedure Code, has not 
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authority to set aside an order passed by a M a 
glstrate underS. 145, Criminal P.0. [P 0 ] 

Ali Mohammad —for Opposite Parties. 
Judgment. —Under the provisions of 
8. 435, Aot 5 of 1898, a High Court has 
no power to call for the record of a case 
in whioh a Magistrate has passed orders 
under the provisions of S. 145, Criminal 
P. C., as it is distinctly laid dowa that 
•proceedings under Ch. 12 of that Code 
are not proceedings within the meaning 
of S. 435. There can be no contest as to 
this point. There has, howaver, been 
some difference of opinion in the High 
Courts with regard to the point, whether 
Chartered High Courts have or have not 
power to revise proceedings under Ch. 12 
by virtue of the authority conferred on 
them by their respective Charters. It 
is immaterial whether Chartered High 
Courts have or have not such a power. 
This Court is not a Chartered High Court, 
It is constituted under the provisions of 
Act 14- of 1891. Nothing in that Act 
gives it authority to revise criminal pro¬ 
ceedings other than the authority which 
it possesses under the provisions of the 
Criminal Procedure Code. This Court 
has no authority to revise proceedings 
except the authority given to it by that 
Code, and, as it is clear that under that 
Code it has no authority to set aside the 
Magistrate's order, I return the record 
leaving the Magistrate’s order as it is. 

B.V./R.K. Record returned . 

A. I. R. 1915 Oudh 209 

Kanhaiya Lal, A. J. C. 

Abdul Rahman Khan —Defendant— 
Appellant. 

v. 

Amir Ali Khan and another —Plain¬ 
tiffs—Respondents. 

Second Appeal No. 486 of 1912, Deci¬ 
ded on 24th March 1915, from decree of 
Dist. Judge, Rae Bareli, D/- 28-8-1912. 

Arbitration — Power* of arbitrators — 
Family settlement—Rules of British Indian 
Association—Awards—Binding nature of. 

The rules of the British Indian Association, 
obscure as they were in some respects, did not 
exhaust powers of the Association and the Finan¬ 
cial Commissioner as private arbitrators to settle 
disputes about property between the members of 
■a family. Therefore ‘awards made by them ir¬ 
respective of those rules were obligatory upon 
'the parties to the submissions and upon those 
whose interests they represented, ,to the same 
extent as those made under the rules or filed and 
•enforced in the manner provided by S. 33, Oudh 
Estates Act:32 All. 92 (P. 0.); 7 0. C. 218 and 
23 Cal. 838JP. 0.) Ref. to. [P 211 01] 

1915 0/27 & 28 


Shahid Husain —for Appellant. 

Zahur Ahmad for Water Hasan —for 
Reap ndenta. 

Judgment. — The plaintiffa-respon- 
deuta aued in this case to enforce a right 
of pre-emption in respect of a one-third 
shave of certain villages sold by Ali 
Raza Khan in favour of the defendant- 
appellant on 2nd May 1912. The villages 
in question formed part of taluqa Gan- 
gaon, of which the defendant-appellant 
is the present taluqdar. The allegation 
of the plaintitfs-respondents was that 
the vendor had a superior proprietary 
right in the said villages to the extent 
of a one third share under a decree of 
the Financial Commissioner dated 12th 
July 1869; that even if he was not a 
superior proprietor he had at all events 
an under-proprietary right, and that the 
plaintiffs as kinsmen and co-sharers of 
the vendor were entitled to pre-emption 
as against the defendant-appellant who 
wa3 a stranger. The defence was that 
neither the plaintiffs nor the vendor had 
any superior proprietary or under-pro¬ 
prietary right in the villages in-question; 
that they merely held certain shares in 
the villages in lieu cf maintenance aod 
that no suit for pre-emption was main¬ 
tainable. It was conceded during thm 
hearing of the suit that neither the 
plaintiffs nor the vendor had any supe¬ 
rior proprietary right in the said vil¬ 
lages. The Court of first instance found 
that the plaintiffs were merely guzara- 
dars or holders of the land in lieu of 
maintenance and that they had no right 
to sue for pre-emption. The lower ap¬ 
pellate Court, however found that the 
plaintiffs as well as the vendor were 
under-proprietors and that the suit for 
pre-emption was maintainable. It ap¬ 
pears that Sher Ali Kban, father of 
plaintiff 1, and Babar Ali Khan, father of 
plaintiff 2, and Husain Ali Khan, father 
of the vendor, were paternal cousins of 
Jahangir Bakhsh Khan, grandfather of 
the defendant-appellant. They were 
descended from acommon ancestor named 
Wazir Khan, aod the villages in ques¬ 
tion were originally their joint property. 
After the annexation of Oudh, Jahangir 
Bakhsh Khan managed to get the Sum¬ 
mary Settlement made with him of the 
entire property. He subsequently agreed 
to divide the property with Sher Ali 
Khan, who probably represented himself 
and his brothers, Babar Ali Khan and 
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Husain Ali Khan, on 19th September 1859, 
allowing Sher Ali Khan to bavelir pattis 
forming the villages in question, with 
the air appertaining thereto, and retain¬ 
ing the remainder himself. 

The subsequent grant of a sanad to 
Jahangir Bakhsh Khan appears, however 
to have created a disturbance in the rights 
of tho parties. Sher Ali Khan thereupon 
moved the British Indian Association to 
settle his claim. On 4th July 1869 the 
Association made an award, granting 
Sher Ali Khan a decree for 1» pattis in 
taiuqa Gangaon.. along with certain other 
property in accordance with the pre¬ 
vious agreement dated 19tb September 
1859, subject to the payment by him as 
“haq baluqdari” of ten per cent, of the 
revenue assessed on the said villages to 
the taluqdar. The award was approved 
hy the Financial Commissioner on 12th 
July 1869. The reference in the award 
to the previous possession cf the plain¬ 
tiffs and the history of the property, in¬ 
cluding the agreement of 19th Septem¬ 
ber 1859, preclude the idea that the 
grant was made solely in lieu of main¬ 
tenance, though tho effect of the grant 
of a sr-nad to Jahangir B«khab Khan was 
to make the latter an absolute proprietor 
of the taiuqa and to give to the junior 
members of the family a right to main¬ 
tenance. Tho award treated the pro¬ 
perty as the joint property of the family 
of Wazir Khan. Wazir Khan left three 
sons, Sarishta Khan, Alam Khan and 
Kbairyat Khan. Sarishta Khan was 
succeeded by his three sons, Sher Ali 
Khan, father of plaintiff 1, Husain Ali 
Khan, fa: her of the defendant-vendor, 
and Babar Ali Khan, father of plaintiff 2. 
Alam Khan left a son, Jahangir Bakhsh 
Khan, grandfather of the defendaDt- 
vendee. Khairvat Khan left certain 
descendants with whom we are nob con¬ 
cerned. After reciting that a custom of 
jefchansi existed under which an elder 
brother got one-half more than the 
younger brother, the award stated that 
the taiuqa was known as comprising 3% 
pattis because Sarishta Khan, the ances¬ 
tor of the plaintiff, obtained possession 
of one patti and a half, while his younger 
brothers Alam Khan and Kbairyat Khan, 
got one patti each, that there was a cus¬ 
tom of division in the family, and that 
by an award of arbitration, dated 2lth 
April 1857, and an agreement of parti¬ 
tion, dated 19bh September 1859, the 


plaintiff, who was a descendant of 
Sarishta Khan, was the owner of one and 
a half pattis and had been in possession 
of the same within limitation. It went 
on to say that qubuliyafcs in respect of 
the taiuqa were executed from time to 
time by whichever party happened to be 
in power, that from 1248 to 1263 Fasli, 
the plaintiff was also in possession of 
the taiuqa and was recorded as a taluqdar 
and that by reason of the previous award 
and agreement of partition the plaintiff 
could not get a guzara under the rules, 
but was entitled to the possession of one 
and a half pattis allotted to his 9hare 
previous to the sanad. The conclusion 
at which the British Indian Association 
arrived was expressed in the following 
words: 

The plaintiff can get no guzara now. 
Under the award given by the arbitra¬ 
tors and under the deed, dated 19fch 
September 1859, he is entitled to get; 
prs^eesion of one and a half pattis, 
taiuqa Gangaon, excluding the sir of the 
pattidari muafi and the old sir land 
situate in taiuqa HarcbaDdpore, aDd to 
rendition of accounts in respect of one 
and a half pattis, taiuqa Hamirpur,. 
under the conditions of the said deed. 
Bub io accordance with the provisions of 
Act 26 of 1866, the defendant is entitled 
to malikana dues in respect of pattis, 
Gangaon, and to rendition of accounts in 
respect of Hamirpur. The plaintiff’s 
claim for a share in taiuqa Badshahpur 
is improper under the terms of this deed. 
For the above reasons it is ordered that 
a decree be passed for \\ pattis in 
taiuqa Gangaon and for rendition of ac¬ 
counts in respect of pattis in taiuqa 
Hamirpur and the old sir lands situated 
in Pabarapore in conformity with the 
provisions of the deed in favour of the 
plaintiff against the defendnnt, that 
taluqdari dues at 10 per cent, on ac¬ 
count of revenue of the taiuqa GaDgaon 
and on the rendition of accounts in res¬ 
pect of Hamirpur be regularly paid to 
the defendant aDd that the claim for 
share in taiuqa Badshahpur be dismis¬ 
sed. The dispute in the present case 
relates to a share, forming part of 1^ 
pattis, taiuqa Gangaon. It is obvious 
from the award, read as a whole, that 
what was granted was an under-proprie¬ 
tary right in pattis in recognition of 
the then plaintiff’s previous title and 
possession, and tho reference to the Oudh 
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Sub-asbblemonb Aob and malikaua dues 
shows bhab bhe analogy of S. 7 of bhab 
Aob, was adopbed bo fix bhe amount ply- 
able bo bhe superior proprietor. Toe 
award was not made under the rules 
formed by the British Indian Associa¬ 
tion, which provided a uniform method 
of settling disputes relating to claims to 
maintenance, for it expressly stites that 
the plaintiff was uog entitled to claim 
guzara under the rules owing to the pre¬ 
vious mutual settlement; an! S. 33 of Aob 
1 of 1869 has aho no application because 
the awaad was made before bhab Act 
came into force. 

The rules of’theBribishTndian Associa¬ 
tion, obscure as rhev were in some res¬ 
pects [ Nawab Ali Khan v. Wahid Ali 
(l)], did not exhiusb the powers of bhe 
British Indian Associition and bhe Fin¬ 
ancial Commissioner as private arbitra¬ 
tors bo settle disputes about property 
between bhe members of a family. They 
did not purport to deal wi-.h oases in 
which an estate was subject bo division 
and had already been divided, for in re. 
gard to persons who were before annexa¬ 
tion in po3363sion of definite provision in 
land as maintenance, they declared bhab 
those whose land was excluled from the 
taluqa when the maintenance was given 
and who gob separte qabuliyats in their 
own names, would fall within bhe oibe- 
•gory of under-proprietors under the rules 
of the Sub-Sebtlem-nt Aob and their 
claims would be adjudicated by the Courts. 
Awards made by the British Indian 
Association and by the Financial Com¬ 
missioner irrespective of those rules 
were, therefore as pointed out in Ganga 
Bakhsh v. Dalip Singh (2) and Bhaiya 
Ardawan Singh v. Udey Pratab Singh 
(3), obligatory upon tbe parties to the 
submissions and upon those whose in¬ 
terests they represented, to the same 
extent as those made under the rules, or 
filed and enforced in the manner provi¬ 
ded by S. 33 of Act 1 of 1869. Th9 sub¬ 
sequent litigation which ensued between 
the predeoessors-in-iDtereat of the par 
ties is not of much value, because in the 
claim for partition file! by Sher Ali 
Khan in 1884, and in the mutation pro¬ 
ceedings instituted by him in 1835 and 
18^1 he w*s claiming a gnpe^ior nrpp-ie- 
1. (Will) 32 All !)2=5 I 0 153=13 0 0 74=37 
I'A 12 (P C), 

9. (1901)7 0 0 219. 

«. (1896) 23 Cal 838=23 I A 64 (P C). 
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bary right or the rights of a oosharer in 
bhe village which he did not possess. In 
bhe suits for profits brought by him in 
1393 and 1900 his right to a share there¬ 
in subject to a deduction of a certain 
percentage by way of “haq taluqlari” 
due to the superior proprietor was recog¬ 
nized by the Court. 

The learned Counsel for defendant- 
app diant conceied in the course of his 
argument that the rights of Sher Ali 
Khan and his heirs were heritable and 
transferable in favour of the superior 
proprietor; but no distinction in princi¬ 
ple can be drawn between a sale in 
favour of the superior proprietor ’or a 
sale in favour of a third parson, because 
the consent of the superior proprietor 
cannot make it valid, if it wa6 otherwise 
without any right. I find therefore the 
rights of the vendor in the village in 
question and those of the plaintiffs and 
their predecessors-in-interest were those 
of under-proprietors under tbe award 
and the Court be.ow was justified in 
gnnting a decree for pre-emption. The 
other fi idings arrived at by the Court 
below are not disputed. The appeal is 
dismissed with costs, 

B.V./r.K. Appeal dismissed 

A. I. R 1915 Oudh 211 

Chamier, J. C. and Evans, A. J. C. 

Suraj Kishan and others —Plaintiffs — 
Appellants. 

v. 

Ajudhya Prasad Singh and others — 
Defendants—Respondents. 

First Appeal No. 6 of 1909, Decided on 
15th March 1910, from decree of Offg. 
Sub-Judge, Fyzabad, D/- 19th October 
1 J ° S * 

Mortgage — Contribution — Suit on prior 
mortgage — Puisne mortgagee not impleaded 
—Mortgagee purchasing property— Party in¬ 
cluded in s «b»equent mortgage—That mort¬ 
gagee is entitled to sell property on condition 
of paying off proportionate amount due on 
pri ->r mortgage. 

The pri >r nurtga^ee, without imploading the 

subsequent mortgagee b-ought a suit and got a 
decree for s lo of the properir-s mortgaged to 
him, v z,. A, Band 0. In execution s >mo pro¬ 
perties were purchased by the p ior mortgagee 
him- 1 If and some by another auction-purchaser. 
There fter the subsequent mortgagee brought a 

suit for sale of the property included in his 

mir'gige, viz, B, C and D, making the prior 
mo tgasee a party to his suit: 

Heidi thvo the 8ub3°queut mortgagee was en¬ 
titled ti a doore* for sale of the properties B, O 
and D, conditionally on his at first redeeming B 
and C by paying off the proportionate amonnts 
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due on each of them on account of the prior 
mort^a^c as calculated by the respective^values of 
B and 0 : Case Law Ref. [P 215 C 2] 

Mumtaz Husaub^ior Appellants. 

Basdeo Lal t Wazir Hasan, Bhairon 
Prasad and Gokul Prasad —for Respon¬ 
dents. 

Evans, A. J. C.— Thi3 is an appeal by 
the plaintiffs against an order of the 
Subordinate Judge of Fyzabad. The 
plaintiffs sued to recover Rs. 29,540-4-6 
due on a deed of mortgage, dated 6th 
September 1898, under which eleven 
villagss were mortgaged. In the shape 
that the case finally took there were 20 
defendants. The reasons why defendants 
6 to 20 have been impleaded are set 
forth in para. 8 of the plaint. The 
learned Subordinate Judge granted a de¬ 
cree in favour of the appellants for 
Ra. 27,132 and directed that in case of 
default the mortgaged property b3 sold 
subject to the prior incumbrances of de¬ 
fendants 5 and 8 to 13, who are admit¬ 
tedly prior mortgagees. The grounds set 
forth in the memorandum of appeal are 
as below: 

“1. That the learned Subordinate Judge is 
wrong in holding that the principle of contribu¬ 
tion or apportionment of the prior charge of 
defendants 5, 8 to 13 and defendants 6, 7, 15, 
16, 17, purchasers in execution of the decree in 
favour of defendant 5, was not applicable to the 
case, which was one for sale and not for redemp¬ 
tion of mortgage of the property in suit. 2. That 
the contribution asked for was not in any way 
inconsistent with the allegations made and the 
relief prayed for in the plaint, nor did it in any 
way offend against the provisions of S. 53, Civil 
P. C.” 

An objection,has also been taken to the 
order of the learned Subordinate Judge 
by respondent 7, Raja Saiyid Abu Jafar, 
who purchased two villages out of those 
mortgaged to the appellants. The grounds 
on which this objection is taken are as 
below: 

“1. That the plaintiffs-appellants are not en¬ 
titled under the circumstances of the case to a 
decree for sale subject to the prior mortgage. 2. 
That the appellants must redeem before bring¬ 
ing the property to sale.” 

To clear the way, it may be stated here 
that Mr. Mumtaz Husain, for the appel¬ 
lants, has intimated that his clients are 
prepared to submit to a decree directing 
them to redeem the villages mortgaged 
to them on payment of a proportionate 
amount of the mortgage-money due to 
the prior mortgagees. His contention 
now comes to this: that the proportionate 
amount of the mortgage-money due on 
each specific village should be ascertained 


and his clients be allowed to redeem the 
villages separately and then enforce their 
mortgage. On behalf of the prior mort¬ 
gagees the contention taken is that there 
is no authority for the proposition that 
a puisne mortgagee can redeem piecemeal 
in a case of this kind and that before 
they can sell the villages mortgaged to 
them, they must discharge the whole 
debt due to the prior mortgagees. In 
order to decide thB points in contro¬ 
versy between the parties it is necessary 
to state the following material facts: 
On 13th June 1896 Lallu Sahi, predeces¬ 
sor of defendants 1 to 4, mortgaged 37 
villages to the Maharaja of Balrampur 
for Rs. 2,20,000. On 7th February 1898 
the above-named mortgagor mortgaged 
two villages including the village of 
Kator to defendants 8 to 13. Kator is 
not one of the 37 villages mortgaged to 
the Maharaja of Balrampur, but is in¬ 
cluded in the eleven villages mortgaged 
to the appellants. A decree was obtain¬ 
ed by these mortgagees on this mortgage 
on 11th July 1907. The present appel¬ 
lants were parties to that suit. There is 
nothing on the record to show what 
happened after this decree was passed, 
but we are informed that the village of 
Kator has not yet been sold. It may be 
noted here that Mr. Mumtaz Husain, on 
behalf of the appellants, has conceded 
that the appellants were not excluded 
when the prior mortgagees sought to en-' 
forc3 their mortgage on this village and, 
therefore, they cannot now in the pre¬ 
sent suit seek to enforce their mortgage 
on this village and that part of their 
claim with respeot to the village of 
Kator need not be considered. On 10th 
March 1898 the same mortgagor executed 
another mortgage in favour of defendants 
8 to 13 of three villages including the 
village of Hamzapur, whioh was not one 
of the 37 villages mortgaged to the Maha¬ 
raja of Balrampur but is included in the 
villages mortgaged to the appellants. The 
mortgagees obtained a decree on this 
mortgage on 16th July 1907, but the ap¬ 
pellants were not parties to this suit. In 
execution of this decree the villages were 
sold on 20th June 1908. On 6th Septem¬ 
ber 1898,Lalldu Sohi mortgaged to the 
father of the appellants nine villages out 
of the 37 villages mortgaged to the Maha¬ 
raja of Balrampur and the two villages 
noted above, Kator and Hamzapur. Tois 
is the mortgage in suit. The Maharaja 
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brought a suit on his mortgage and ob¬ 
tained a decree for sale of th9 property 
mortgaged to him. 

This deoree was made absolute on 30th 
July 1904 and the amount than found 
due wa 9 Rs. 2,79,722-1-9. The appel¬ 
lants were not partiea to that suit. On 
20bh May 1907 the Maharaja, in execu¬ 
tion of hia deoree, purchased some vil¬ 
lages including the village of Madhoban, 
which is one of tha villages mortgaged 
to the appellants’ father. On 16th July 
1907 the present suit was instituted by 
the appellants for enforcement of their 
mortgage, dated 6th September 1898, 
subject to the prior mortgages held by 
the Maharaja of Balrampur and defen¬ 
dants 8 to 13. 0,i 20th July 1907 and 
20th November 1907 more villages were 
sold in execution of the Maharaja’s deoree 
and he purchased other villages included 
in the appellants’ mortgage The result 
of these sale3 was that the Maharaja 
realized Rs. 3,37,801-7-7 and it appears 
that only Rs. 523-4 ware due whin the 
accounts were made up to 16th March 
1903. The nine villages covered by the 
mortgages held by the Maharaja and the 
appellants have been purchased as below: 
Four by the Maharaja ; two by Raja 
Saiyid Abu Jafar, defendant 7 ; one by 
Manohar Lai, defendant 15; one by Data- 
din, defendant 16, and Sheo Nath Kun- 
war, defendant 17, and one by Mt. Kaniz 
Kulsum Begam, defendant 6. A3 state 1 
above the appellants have conceded that 
they are prepared to submit to a decree 
directing them to redeem the prior mort¬ 
gages before they can bring the villages 
to sale under their mortgage. It is, 
therefore, unnecessary to consider the 
legal aspect of the objection taken on be¬ 
half of respondent 7 or to decide whether 
a puisne mortgagee in circumstances like 
the present must redeem the prior mort¬ 
gages before he can sell the mortgaged 
property. 

The point for decision, shortly stated, 
is whether the appellants are bound to 
redeem the prior mortgages in full or 
whether they can obtain a decree on pay¬ 
ment of a sum proportionate to the 
value of the villages covered by their 
own mortgage. Th9 contention taken on 
behalf of the respondents, prior mort¬ 
gagees, is that there is no authority that 
a puisne mortgagee as sueh in circum¬ 
stances like the present can redeem 
piecemeal. The prior mortgagees are en¬ 


titled to rely on their mortgages as a 
shield against a puisne mortgagee and 
those mortgages must be redeemed in 
their entirety before the subsequent 
puisne mortgagee can enforce his claim. 
The following propositions of law appear 
to be concluded by authority or by ex¬ 
press provisions of the Transfer of Pro¬ 
perty Act. First, when a mortgagee buys 
at auction the equity of redemption in 
part of property mortgaged to himself 
such purchase has, in the absence of 
fraud, the effect of discharging and ex¬ 
tinguishing that portion of the mortgage 
debt which was chargeable on the pro¬ 
perty purchased by him see the cases 
of Bisheshur Dial v. Ram Samp (l), Shib 
Lai v. Bhawani Shankar (2) and Lakh - 
midas Ramdas v. Jamnadas Shankarlal 
(3). Secondly, that a puisne mortgagee 
has, so far as regards redemption of the 
mortgaged property, the same rights 
against the prior mortgagee as the mort¬ 
gagor has as against such prior mort¬ 
gagee—See S3. 75 and 91, T. P. Act. 
Thirdly, that a person interested in a 
share only of the mortgaged property 
is not entitled to redeem his own share 
on payment of a proportionate part of 
the amount due on the mortgage, ex¬ 
cept where a mortgagee or mortgagees 
has or have acquired, in whole or in 
part, the share of a mortgagor aee sec¬ 
tion 60 of tha Transfer of Property Act. 
As to the meaning of the person inter¬ 
ested in the mortgage property, if we 
turn to S. 91, Cl. (a), of the Act, it is 
clear that a person interested in the 
mortgage property includes a puise mort¬ 
gagee. The authorities for this propo¬ 
sition are to be found in Gour s Com¬ 
mentary on the Transfer of Property Act, 
Third Elition, page 1005. I understand 
this proposition is not disputed. The 
main contention taken on behalf of the 
prior mortgagees is that ths appellants 
cannot be placed in a better position 
than they would have occupied _ if they 
had been made parties to the suit insti¬ 
tuted by the prior mortgagees, and in 
that case the only remedy left to them 
would have been to redeem the prior 
mortgages in their entirety before they 
could enforce their own mortgage. This 
may be correct, but the position of af¬ 
fairs has been altered by the action taken 

1. (1900) 22 All 284. 

2. (1904) 26 All 72. 

3. (1898) 22 Bom 304, 
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by fclia prior mortgages. Tie mortgage!' 
properb v has been sold and distributed 
amongst a number of persons including 
tiha prior mortgagee, toe M-.bi.rijk of 
Balrampur himself.Ths Maharaja bis pra¬ 
ctically oPbaineibhe while iimouat due 
fco him under his mortgage decree an! if 
rba puisne mortgagees ara compellel to 
pay up a second time tba whole am rant 
dua to fcne prior mortgagees bacau 33 they 
ara entitled to hold tbair mortgages a 3 
a shield against the claims of tba piisne 
mortgagees, it would have fcha effect of 
altogether preventing the subsequent 
mortgigees from realising the sum dua bo 
them unier their mortgages, because the 
amount due oven fco the Maoaraja of B il- 
rampur alona is so enormous that no ona 
could be expected to piy this amount in 
order to realise a comparatively small 
amount due upon a portion of the mort¬ 
gaged property. 

It is true that if tha appellants ob¬ 
tained a decree for sale on their mortgage 
subject to redemption of the prior mort- 
gagas an! the mortgaged property wera 
spld in execution of this decree, fcha auc¬ 
tion-purchaser, on paymeafc of the to sal 

amo mb dua under the prior mortgages, 
would in accordance with fcha provisions 
of S. 82 of the Transfer of Property Act 
ho ontifc'ed fco recover a proporfcionifca 
ara on at from fcha purchasers of fch 9 villages 
nob included in theappellants* mortgage, 
but fcnis would have tha effeofe of star¬ 
ting a mum iar of fresh oases and litiga¬ 
tion which would extend over rainy years 
to coma. This is a ra3ulb which vs should 
avoi 1 if possible. Booking, therefore, 
solely at the equities of 0130 it appears 
most desirable that fcha appellants shoal! 
ba called upon to redeem the prior morfc- 
gagas on payment of a sum of money pro¬ 
portion ifca go che value of fcha villages 
covered by their mortgage. A 3 to the 
authorities on the subject we hive b9en 
referred fco tha following leoisions of fcne 
Allahabad High Grafts: Shib Lai v. 
BhawaniShankar (2) an! Bnj Kishore v. 
Madho Singh (4); an l bhare ara aUo a 
number of ruliagg fco ba found in fcha 
Calcutta Law Journal, a3 set forth in 
our ordar dated fcha lOfeh January 1910 
as below: 

Surjiram Marwari v. BarhamieoPar- 
snri (5); Ganqa Dm BhaMar v. Jogend^a 

(1) [1906] 23 All 279. ' 

(5) [1905) 2 or, j a-} a. 


NatliMtiier (6;; Hakim Lai v. Ram Lai 
(7 1 ; fag leo S<ngh v. Habnb illah Khan {8); 
Ja oahir Singh v. Bili>o B iksh Singh 
(9); tiara Kunari Choiolhu<-ani v. Eas¬ 
tern \1 irt iage ani Agency Company Li¬ 
mited (LO); 'Dibend *a Hath Sen v. Mirza 
Abdul Samad Seroji. 

Ta i foots in Shib Lai v.Biwani Shan - 
kir (2) are as balo v: Five sap irate pro¬ 
perties ware mortgaged to one set of 
mortgagees and subsequently four out 
of the five properties were mortgaged fco 
a sac end set of mortgagees. Tha prior 
mortgagees brought a suit for sale 
without miking the puisna mortgagees 
parties and obtained a decree aad in exe¬ 
cution thereof ciused three properties fco 
be sold: they purchased two themselves 
and one was purchased by one Snib Lai. 
Tne pnisn9 mortgigees then brought a 
suit for sale on their mortgige without 
joining the prior mortgagees as par¬ 
ties and obtains! a decree for sale 
which wis purchased by Shib Lai. 
This Shib Lil stood in the shoes of the 
puisne mortgagees. The prior mortga¬ 
gees ciused che remaining two pieces of 
property fco be put up for sale as the 
proceeds of the first sale were insufficient. 
Shib Lai obtained a declaration that 
these prooerfcie3 could not he soli with¬ 
out giving him an opportunity fco re¬ 
deem. Th9 prior mortgagees then 
brought a suit against Shib Lai fco re¬ 
cover piymenfc of the amount reraaiaiag 
due fco them under their decree for sile 
of the pieces of property which had nob 
been sold. It was held that the in¬ 
tegrity of the mortgage had been b-oken, 
that the prior m >rfcgag983 were entitled fco 
recover by sale of the property unsold a 
rateable portion of the mortgage debt 
proportionate fco the value of that pro¬ 
perty when the prior mortgage was exe¬ 
cute! and that Shib Gal, as representa¬ 
tive of the puisne morbgagse, couli nob 
redeem the whole of the mortgage 1 pro¬ 
perty. This case is not on all fours with 
t'ne present case, because ib appears fchafc 
the puisne mortgagee in fchib case for 
some reason waatel to redee a the whele 
property but the principle involve! can 
be applied fco this case. The proposifcioa 
of law as laid down by M organ, 0 J., in 
th9 cas8 of Mah’ab Singh v. Misree Lall 


6) 1 

.19J■1 

5 O b J 315. 

7) 1 

1907; 

6 0 L T 43. 

8) 1 

119 07 ] 

6 0 L J 612. 

(9) [19071 

10O 0 L91(P C). 


(10) [1903] 7 0 L J 274. 
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<12) wa3 approved. That proposition is 
that a mortgage is indivisible so long as 
the mortgagee has not acquired by pur¬ 
chase a part of the mortgagor’s rights 
and interests. But when he has so 
aoquired a portion, h9 is not en¬ 
titled to threw the whole burden of the 
% 

mortgage debt on the remaining portion 
the equity of rodemptioo. Toe position 
of Shib Lai in that case was that of a 
puisne mortgagee and similarly in the 
present ease it bsing admitted that the 
appellants are entitled to a decree upon 
their mortgage, they are entitled to re¬ 
deem suoh portion of the prior mortgages 
as is proportionate to the share of the 
mortgaged property in which they are 
interested. Amongst the cases deoided 
by the Calcutta High Court, I may refer 
to the cases reported as Ganga as 
B hattar v. Jogendn Nath Mitter (6) and 
Debendra Nath Sen v. Mirza Abdul 
Samed Seroji (ll). The oas9 in Ganga 
Das Bhattar v. Jogendra Nath Mitter 
(6) was similar to a certain extent to the 
present case. The plaintiff represented 
the prior mortgagees who hai obtained a 
deoree without impleading the subse¬ 
quent mortgagees. . he subsequent mort¬ 
gagees also obtained a decree without 
impleading the prior mortgagees. The 
subsequent mortgagees were interested 
in a portion of the property mortgaged to 
the prior mortgagees. In a suit between 
the contending sets of mortgagees for 
possession of the mortgaged property 
several questions aros9as to the principle 
upon which the conflicting rights of the 
parties were to be adjusted. It is only 
necessary to refer to the third point in 
dispute which was whether the sub¬ 
sequent mortgagees should b9 called 
upon to redeem the entire mortgage. The 
deoision of Moekerji, J., upon this point 
is based udoq the decisoDS in Surjiram 
Marwari v. Barhnmdeo Persad (5) and 
Hari Kissen Bhagat v. Veiiat Hossain 
<13). He bold that as the plaintiffs had 
purchased the equity of redemption the 
defendants ware clearlv entitled to claim 
partial redemption. Th9 case in Surji¬ 
ram Marwari v. Barhamdeo Persad (5) 
was deoided by the same learned Judge 
and Harington, J., and although there 
-appears to have been an agreement as to 
partial redemption the rule laid down 

11. [19091 110 964. 

12. (1867) NWPHCB88. 

18. (1903) 90 Oal 756. 
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was that when a mortgagee acquired in 
whole or in part the share of the mort¬ 
gagor partial redemption might be 
allowed. 

The last ease that I wish to refer to is 
that of Debendra Nath Sen v. Mirza 
Abdul Samed Seroji (ll). The faots of 
the case are extremely complicated but 
for the purposes of this appeal the fol¬ 
lowing facts are sufficient. The plaintiff 
was a mortgagee and the contending de¬ 
fendant had purchased a portion of the 
mortgaged property in execution of a 
money decree and he contended that he 
was only liable to contribute rateably 
for the satisfaction of the plaintifl’s 
claim. The law laid down was that 
“ the mortgage security is entire and 
indivisible, and unless there are 
exceptional circumstances, the mort¬ 
gagee cannot be compelled to break up 
the security.” The exceptional circum¬ 
stances recognised are such as would 
have the effect of creating a severance of 
the security and in such cases an appor¬ 
tionment should be directed where it 
would be for the benefit of anyone who 
has taken a part of the property under 
necessity or where the mortgagee him¬ 
self became the owner of a part of the 
equity of redemption and it was held 
that the test to b3 applied was whether 
there had been a severance of the secu¬ 
rity at the instance or with the consent 
of the mortgagee and an apportionment 
would only be enforced upon the mort¬ 
gagee where apedal equitable considera¬ 
tions are established. In the case before 
the Calcutta High Court it was held 
that such special equitable considera¬ 
tions did not exist. But in the case 
before this Court I have set forth reasons 
why I hold that certain equities exist 
in favour of the preseat appellan's as it 
may be taken to be an established pro¬ 
position of law that a puisne mortgagee 
has an interest in the mortgaged pto- 
perty within tho meaning of S. 60, T. P. 
Act. I would hold that although none 
of the rulings cited above are -exactly on 
all fours with the present case the ap¬ 
pellants are entitled to a decree for sale 
of the mortgaged property upon pay¬ 
ment to the prior mortgagees or their 
representatives, the purchasers of the 
different villages, of a portion of the two 
prior mortgage debts proportionate to 
the value of the villages in which they 
(the appellants) are interested. As to 
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the method of calculation, I would hold 
that an account should be taken of what 
was due to the Maharaja, defendant 1, 
under his mortgage of 13th June 1895 up 
to the date fixed for redemption in the 
decree obtained by him dated 30th July 
1904. This amount should be distributed 
between the different villages according 
to their value. The amount to be paid 
by the appellants in respect of each 
village will be the proportionate amount 
so found due plus interest at Rs. 6 per 
cent, per annum up to the date of the 
confirmation of the sale of each village. 
The same course should be taken with 
respect to the village of Hamzapur in¬ 
cluded in the mortgage in favour of de¬ 
fendants 8 to 13, dated 10th March 1898. 
The calculation, made as directed above, 
will sho w the different amounts payable 
on account of each of these villages and 
should prevent further litigation but 
the appellants will have to pay in one 
lump sum the whole amount due for the 
villages covered by their mortgage. The 
amount will be deposited in Court for 
distribution to the purchasers concerned. 
On payment of the amount the appellants 
will be entitled to sell the villages co¬ 
vered by their mortgage in satisfaction of 
their decree. The above order will dis¬ 
pose both of the appellants’ appeal and 
the objection taken by respondent 7, 
Raja Saiyid Abu Jafar. 

Chamier, J, C. —I concur with the 
conclusions stated in the judgment which 
my learned colleague has prepared, but 
in view of the importance of the case I 
propose to state briefly my reasons for 
the view which we have taken. A short 
summary of the facts will be sufficient. 

On 13th June 1896 Lallu Sahi mort¬ 
gaged 37 villages including nine villages 
called Karomi, 2 Argupur, 3 Bilwari, 4 
Gopalpur, 5 Kabra, 6 Maopur Barjoli, 7 
Katra Chhangapur, 8 Madhoban, 9 
Masuran, to respondent 5, the Maharaja 
of Balrampur, for Rs. 2,20,000. On 10th 
March 1898 Lallu Sahi mortgaged three 
other villages, including a village called 
Hamzapur, to respondents 8 to 13. On 
6th September 1898 Lallu Sahi mortgaged 
to the father of the appellants the ten 
villages named above and a village called 
Kator, which for the reasons stated by 
my learned colleague may be disregarded. 
Respondent 5 obtained a decree for sale 
on his mortgage in execution of which 
he himself purchased several villages in- 


culding Karomi, Argupur, Gopalpur and 
Madhoban; respondent 6 purchased Bil¬ 
wari, respondent 7 purchased Kabra and 
Masuran, respondent 14 purchased Katra 
Chhangapur and respondents 15 and 16 
purchased Maopur Barjoli. Respon¬ 
dents 8 to 13 obtained a decree for sale 
on their mortgage, in execution of which 
they themselves purchased Hamzapur. 
The appellant were not parties to the 
suits brought by respondent 5 and res¬ 
pondents 8 to 13, and it is admitted that 
the appellants are not affected by thede- 
crees obtained therein or byJthe sale held 
in execution .of those decrees. They 
have now sued for sale of the property 
mortgaged to them. The Court below has 
given them a decree for sale of the eleven 
villages subject to the mortgages of June 
13th, 1896 and March 10th 1898. The 
appellants contend that a sale of the 
villages subject to the prior mortgages 
will result in only nominal prices being 
obtained, inasmuch as purchasers of the 
villages will have to face complicated 
suits for contribution against the holders 
of villages not included in the mortgage 
to the appellants. The appellants contend 
that as the securities formerly held by 
respondents^ and respondent 8to 13 have 
been split up by the purchase of villages 
by those respondents, they should be 
allowed to redeem the villages mortgaged 
to them (f.he appellants) upon payment 
of so much cf the sum due on the prior 
mortgages as is proportionate to the 
value of those villages. Respondent ? 
on the other hand contends that the ap¬ 
pellants should be required to redeem, 
both the prior mortgages before bringing 
any of the property to sale. This conten¬ 
tion is advanced in order to prevent tha 
appellants from obtaining relief. Res¬ 
pondent 7 is aware no doubt that the 
appellants cannot find the large sum of 
over three lacs of rupees, which they 
would be required to pay on account of 
the prior mortgages. 

It has been held for many years by 
this Court and by several High Courts 
that a puisne mortgagee is entitled to 
bring property mortgaged to him to sale 
subject to prior mortgages, if any, i. e., 
without redeeming those mortgages, and 
this view has now been affirmed by the 
Legislature in O. 34, Civil P. C. A first 
mortgagee who has purchased or by 
other means acquired his mortgagor’s- 
rights in the property may pay off a>. 
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second mortgage if he pleases Kedar 
Nath y. Saiyad Hafiz Ali (14) and 
Saiyad Zahid Ali v. Rudra Singh (15), 
but there has been a great oonfliob of 
opinion as to whether when a first mort¬ 
gagee has obtained a decree on his mort¬ 
gage behind the baok of a puisne mort¬ 
gagee and has acquired the property by 
purchase or foreclosure in execution of 
that deoree, he caa require a puisne 
mortgagee to redeem the first mortgage 
before bringing the property to sale,— 
see Gur Parshad v. Sah Bindraban Das 
(16), Najju Khan v. Ram Bali (17), 
Govardhan Das v. Veerasami Chettiar 
(18) and Debendra Narain Roy v. Ram 
Taran Banerjee (19). It is, however, un¬ 
necessary to decide this question in the 
present oase, because we have come to 
the conclusion that in the circumstances 
of the present case the appellants are 
entitled to redeem the villages mort¬ 
gaged to them by paying so much of the 
amount due on the prior mortgages as is 
proportionate to the value of those vil¬ 
lages and this is what the appellants 
wish to do. 

Ordinarily a person who is interested 
in part only of mortgaged property may 
insist upon redeeming the whole of the 
property and may be compelled bo do so, 
but the rule is subject to exceptions. For 
example, when the mortgagee defendant 
has acquired part of the mortgaged pro¬ 
perty, the person seeking to redeem may 
redeem his own interest only and the 
mortgagee may insist upon redemption 
being limited to that interest: S. 60 Act 6 
of 1882, Bobu Mustafa Khan v. Shadi 
Lall (20) and Debendra Nath Sen v. 
Mirza Abdul Samed Seroji (ll). This 
exception rests upon the view that the 
mortgagee has, by his own action, broken 
up the security and oan no longer insist 
that his security is indivisible. He breaks 
up the security by purchasing part of the 
mortgaged property, because by his pur¬ 
chase he is deemed to have discharged 
that portion of the mortgage debt which 
was chargeable upon the property pur¬ 
chased by him, see Mahtab Singh v. 
Misree Lall (12), Bisheshur Dial v. Ram 
Sarup (l), Shib Lai v. Bhawani Shankar 

14. (1907) 10 0 0 856. 

16. (1910) 13 O C 60=6 I C 800. 

16. (1900) 8 0 0 264. 

17. (1904) 7 0 0 880. 

18. (1908) 26 Mad 687. 

19. (1903) 80 Oal 699 (F B). 

20. (1907) 10 O 0 81, 


(2) and Lahkmidas Ramdasv. Jamnadas 
Shankarlal (3). The rule appears bo be 
the same whether the person seeking to 
redeem is a mortgagee of part of property 
already mortgaged to another person or a 
person who has bought part of the in¬ 
terest of the mortgagor. Respondents 5 
aud 8 to 13 must be held by their action 
to have lost their right to insist upon the 
indivisibility of their securities. The 
other respondents who have purchased 
villages included in the appellants’mort¬ 
gage have no concern with the indivisi¬ 
bility of the security held by respondent 

5. Whether the property is sold subject 
to the prior mortgage or the sale takes 
place after the prior mortgage has been 
redeemed, the result will be the same. 
They will only get their rateable share of 
the amount due on the prior mortgage. 
In the peculiar circumstances of this case 
I think we may allow the appellants to 
bring the villages mortgaged to them to 
sale if they pay to the holders of those 
villages their rateable share of the 
amount due on the prior mortgages. But 
for the reasons stated elsewhere no de¬ 
cree will be made for the sale of the 
village Kator. 

By the Court.—Th9 order of the 
Court is that the case is remanded to 
the Court below for a finding oq the 
following issues : 1. What is the amount 
due to the prior mortgagee, the Maharaja 
of Balrampur, or his respresentatives, as 
calculated in accordance with the direc¬ 
tion above given with respect to the 
villages noted below : 

1. Karomi. 

2. Argupur. 

3. Bilwari. 

4. Gopalpur. 

5. Kabra. 

6. Maopur Barjoli. 

7. KaCra Chhangapur. 

8. Madhoban. 

9. Masuran? 

2. What is the amount due to the 
prior mortgagees, defendants 8 to 13, 
with respect to the village of Hamzapur 
calculated in accordance with the direc¬ 
tion given above? The lower Court is 
authorised to add any necessary parties 
in order to arrive at a proper decision on 
these issues and it is also authorised to 
take such additional evidence as is 
necessary. The finding should be return¬ 
ed to this Court within three months 
from this date and fifteen days will be 
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allowed for objections from the date of 
the baling of the O-jur below. 

B.V./it.K. Issues remitted. 
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Lindsay, J. C. and KanhaitaLal, 

A J. C. 

Habib Ullah S/m/t—Plaintiff-Appel¬ 
lant . 

v. 

Bakht Bali Singh —Defendant — Rea- 

pendant. 

Rent Appeals No. 25 to 35 of 1913, 
Decided on 16th April 1914, f om decree 
of Dist. Judge, Goods, D/- 23oh Febru¬ 
ary 1913. 

(a) Civil P. C. (5 of 1908), 0.41, R. 31- 
Judgraent of aopellate Court—Evidence to 
be discussed in support of conclusions. 

It is tho duty of aa appellate Court to refer to 
the evidence produced in a case and to adduce 
from it reasons in support of its conclusions as 
required by O. 41, R. 31, Civil P. C.; all the 
more so, when it reverses a decision of a lower 
Court embodied in a somewhat lengthy judg¬ 
ment. CP 2 9 C 2) 

(b) Lease—Covenant—Lessor's right of re¬ 
entry by force not justifiable—Condition as 
to forcible re-entry in lease void, 

A lessor cannot justify a le-ontry by force 
und'r cover of a clau-e in the lease reserving to 
him a right of re-entry with or without re ort to 
the Courts in ca-e of breach of all or any of ths 
conditions mentioned in the lease, inasmuch as 
a condition justifying an entry by forco is void 
as b'i"fi against law or public policy: 15 O.C. 
295, Ref. [P 219 0 1] 

(c) Evidence Act (1 of 1872). S. 11 -Forci¬ 
ble re-entry by lessor—Police report—Rele¬ 
vancy —Admissibility 

In cases where fo cible reentry bv the lessor 
is set up by the lessee, the fact that a report 
complaining of the use of force cr intimidation 
was made to tho police «03n after the occ irreace 
is a relevant fact under S. 11, Evidence Act and 
admissible in evidence. [P 219 G 2] 

(d) Practice—Subordinate Courts—Duty to 
follow decisions of the High Court. 

The fudge of a subordinate Court, however 
brilliant and well trained a la vycr he mav be, 
is no end led to refu e to follow the decision of 
the High Court, to which his Court is subordinate; 
trill less is ho entitled to sit in judgmmt upon 
the decision of such a High Court and declam it 
to bo erroneous: 28 All. 62, Ref. [P 220 C 1] 

George Jackson —for Appellant. 

John Jackson—ion Respondent. 

Judgment.— These twelve appeals 
have arisen out of twelve suits for 
arrears of rent brought agaiost tenants 
of two villages, Sivapur and Pipriya, 
comprised in the taiuqa of Mallanpur. 
The suits were laid iu the Court of an 
Assistant Collector in the Bahraich Dis¬ 
trict and the plaintiff, who is the appel¬ 
lant here, was Htbib Ullah Shah, a 


thekadar who held a lease of these villa¬ 
ges from the fcaluqdar for a period of 
seven years, viz., 1313-1319 Fasli. Some 
of the suits related to the year 1316 
Fasli only, others to the years 1317 and 
1318 Fasli, while five of them were for 
arrears alleged to be due for the years 
1316 to 1319 Fasli. As regards the years 
prior to 13 L8 Fasli the defence of the 
tenants appears to have been that the 
rents for those years had been paid. With 
respect to the claims for the year 1318 
Fasli, the plea taken was that the rents 
for that year had been paid to the taluq- 
d&r. It was stated that the right of the 
lessee to receivethe rents had determined 
before the rabi crop of that year by 
reason of a breach on his part of a co¬ 
venant contained in the lease. 

It was asserted that tho lessor, avail¬ 
ing himself of the provisions of the co¬ 
venant, had ousted the lessee and re¬ 
sumed collec ing possession. The Assis¬ 
tant Collector found that there had been 
no breach of covenant entailing a forfei¬ 
ture of the lease and that if there had 
been a re-entry by a talaqdar, it was un¬ 
lawful and of no effect to extinguish the 
rights of the lessee. He decreed the 
claim* in full. Tne tenants appealed to 
the District Judge. Hj differed in opi¬ 
nion from the Assistant C Elector with 
regard to the matters just mentioned, 
allowed all the appeals an! directed that 
all the suits should be dismissed. We 
are iuvited now in seem 1 appeal to re¬ 
verse the decision of the lower appellate 
Court for various reason* set out in the 
memoranda of appatl. On the other 
hand the contention for the respondents 
is thit on the findings of fact arrived at 
by the learned Judge the appeals must 
he dismissed. Unfortunately woilo the 
Julge has put on reccrd au expression of 
his opinion as to the several matters of 
fact which call for determination, he has 
failed to discuss the evidence on the re¬ 
cord (of which there is abundance) and 
to adduce reasons for the oninions of fact 
which he has recorlel. He has devoted 
a not inconsiderable portion of his judg¬ 
ment to a discussion of his own in previ¬ 
ous cases of a cognate character between 
this same appellant, Habib Ullah Shah, 
and certain other tenants and has been 
concerned to make out that a juigmont 
of this Court by which his decision was 
revised is erroneous. Whether or not 
the evidence in those previous oases was 
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the same as in the oases we are now con- 
aidering, we do not know nor need wa 
inquire, bub ab any rate it was the duty 
of the Judge bo refer to the evidenoa in 
these present suits and to adduoo from 
it reasons in support of his conclusions, 
all the more so as he was about to reverse 
the deoision of the first Goart embodied 
in a somewhat lengthy judgment. The 
law whioh governs the priacipU matter 
in issue, namely, the right of the plain¬ 
tiff to reoeive the roots for the year 1318 
Fasli, is plaia enough and indeed we have 
no reason to suppose that the learned 
Judge was uader any misapprehension as 
to what the law is. 

There was a written contract of lease 
between the appellant and the taluqlar. 
There were various express conditions 
contained in the instrument with a 
clanse (01. ll) p oviding for a forfei¬ 
ture in case of breach of all or any of 
them. This clause purported to reserve 
to the lessor a right of re-entry with or 
without resort to th9 Courts. In other 
words, the lessor was to bo the sole aroi- 
ter as to whether or nob there was any 
breach of oovananb and he reserved a 
right of re-entry as and when he chose. 
Now it is quite clear both upon princi¬ 
ple and authority that a lessor cannot 
justify a re entry bv force under cover of 
a olause of this kind. This was laid 
down in the deoision reported as Habi- 
bullah Shah v. Surji (1), a decision 
whioh, in our opinion, contains a correct 
exposition of the law. One of the lead¬ 
ing oases in this matter is the ca^e of 
Edwick v. Hawkes (2), in which it wa3 
held that any condition justifiying a for¬ 
cible re-entry by the lessor in the case 
of a breach of covenant was void as be¬ 
ing in violation of the Statute (Act 5 
Bich. 2, Stab. 1, c. 8) which in England 
forbids an entry “with a strong hand,” 
that is to say “coming with a multitude 
of p30ple or any excessive number of 
persons,” to quote the language of Fry.J. 
The entry according to the words of the 
Act must ha “in peaoeable and easy 
manner.” The law is already the same 
in India (cf. for example, the provisions 
of S. 145, Criminal P. 0 ), anl a condi¬ 
tion justifying an entry by force is void 
in this country, either on the ground 
that it is in breach of the Statute or on 
the ground that it is opposed bo public 

1. (1912) 15 O 0 295=16 I 0 857. 

3. (1981) 18 Oh D 199=60 L J Ch 677. 


polioy as being calculated to lead to a 
breach of the public peace. In the pre¬ 
sent case therefore it* had to he deter¬ 
mined whether or not the lessee's right 
to receive the rents had become extin¬ 
guished by reason of a breach of coven¬ 
ant and a subsequent re-entry by the 
lessor in an easy and peaceable manner. 

So far as the question of breach of 
oovenant is concerned, all we have in the 
judgment of the Court below is a state¬ 
ment to the effect that in t ie previous 
suits it had been held that the lessee had 
brokeu the covenant by getting into 
arrears with his rent. Nothing is Siid 
regarding the evidence on record relating 
to this particular fact. Again with res¬ 
pect to the question of re-entry the 
Judge relies upon his decision in the 
earlier cases. He states that there was 
a re-entry and he adds that there is not 
an iota of evidence on record to show 
that force was used. He refers to a 
notice said to have been given on behalf 
of the lessor to the lessee intimating his 
intention to enforce the forfeiture, and 
says that the re-entry took place after 
the period of 10 day9 fixed by the notice 
had expired. There is no olear state¬ 
ment of the acts by which re-entry was 
effected. And as regards the question of 
peaceable or forcible re-entry all wa have 
is that there is no evidence to show force 
wa 3 used. We may observe here that 
wa caunob agree with the learned Judge 
wh 3 n ha says that the fict that a report 
was made to the polic3 on behalf of the 
lessee that the servants of the Mallan- 
pur Estate had overawe 1 his agent at the 
time of making appraisement, was in¬ 
admissible in evidence. If the case was 
that a forcible re entry was made on 
behalf of the lessor upon this particular 
occasion, then the fact th^t the report 
complaining of the nse of force or in¬ 
timidation was made soon after the oc¬ 
currence was a relevant fact under S. 11, 
Evidence Act, and admissible in evidence. 

The Judge’s conclusion as to what 
took place, namely, that the lessee and 
his men stood by, afraid to resist by force 
the peaceable entry which was being 
made by the agents of the taluqiar, may 
be correct, but he has not referred to any 
evidence supporting that conclusion. We 
find ourselve3 unable therefore to dis¬ 
pose of these appeals upon the findings 
of fact as framed by the Court below 
and we must therefore remit the follow! 
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ing 1S3U33 for dal; arm in it ion upon the 
levidance already upon record, reminding 
tha learned Judge that with reference fco 
the provisions of 0. 41, R. 31, Civil P. C., 
it ia necessary for him to give reasons 
jfor his findings: 1. Was the lessee, 
'Habib Ullah Shah, guilty of breach of 
any of the covenants contained in his 
lease? 2. If so, dii the breach commit¬ 
ted confer upon the lessor a right of re¬ 
entry? 3. If so, did the lessor in fact 
re-enter and when? 4. Was the re-entry 
made peaceably or by force? 5. If the 
re-entry was effected peaceably did the 
defendant’s tenants therefore pay their 
rents in good faith to the lessor (taluq- 
dar)? As regards what constitutes a 
forcible re-entry, we may refer here to a 
passage from Hawkin’s Pleas of the 
Crown which ia referred to with appro¬ 
val by Fry, J., in the case of Ediuick v. 

Ilawhes (2), above cited: 

“It is to be observed that whenever a man, 
either by his behaviour or speech, at the time of 
his entry gives tho^e who are in possession of 
the tenements which he claims just came to 
fear that he will do them some bodily hurt if 
they will not give way to him, his entry is 
esteemed forcible whether he cause such a terror 
by carrying with him such an unusual number 
of servants, or by arming himself in such a 
manner, as plainly intimates a design to back 
his pretensions by force, or by actually threaten¬ 
ing to kill, maim or beat those who shall con¬ 
tinue in possession, or by giving out such 
speeches as plainly imply a purpose of U3ing force 
against these who shall make any resistance, as 
if one say that he will keep his po.session in 
spite of all men.” 

The return of the findings will be made 
within six weeks from the receipt by 
the Judge of this order of remand and 
ten days, to count from the date of find¬ 
ings, will be allowed to the parties to 
file objections to them in Court. In con¬ 
clusion we feel it our duty to pas3 some 
observations on that portion of the lower 
Court’s judgment in which a decision of 
a Judge of this Court ha3 been charac- 
terized as ‘'quite erroneous.” If, as was 
remarked by a Bench cf the Allahabad 
High Court in the case of Emperor v. 
Deni (3), the Judge of the subordinate 
Court however brilliant and well-trained 
a lawyer be may be, is not entitled to 
Refuse to follow the decision of the High 
iCourt to which his Court is subordinate, 
still less is he entitled to sit in judgment 
upon the decision of such a High Court 
land declare it to be erroneous. We can 
'only suppose that the learned Judge was 
~Ml90jy 2b All 62. * 
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betrayed into so expressing himself on 
the impulse of the moment and we feel 
sure that a re-parusal in calmer mood of 
what he had written would have persua¬ 
ded him to con3ciousne33 of the fact that 
ha Wis not being as mindful as heBhould 
be of the obligation of a Court of inferior 
jurisdiction to treat the decision of a 
superior Court with proper deference. We 
direct tha passage in the judgment com¬ 
mencing with the words “with all due 
raspect” and ending with the words “had 
made a forceable entry” be expunged 
from the record. 

B.v./r.k. Issues remitted. 
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Stuart, A. J. C. 

Sheodat Prasad and others —Plaintiffs 
—Appellants. 

v. 

Suraj Bali and others —Defendants— 
Respondents. 

First Appeal No. 63 of 1913, Dacided 
on 19th April 1915, against order of Dist. 
Judge, Lucknow, D/- 24th April 1913. 

(a) Landlord and Tenant—Abadi—Sites of 
houses in inhabited area of village property 
of zamindar in Oudh—Right of tenant. 

Under the ordinary law prevailing in Oudh, 
the sites in the inhabited area of a village are 
the property of the zamindar and a tenant ha3 
no righ^ia those sites in absence of evidence. 

[P 221 C 2] 

(d) Landlord and Tenant—Abadi — Finan¬ 
cial Commissioner's letter No. 5107 dated 
7th August 1868—Construction—Waiver of 
title to house sites. 

The waiver of all title to the sites of houses 
referred to in the Financial Commissioner’s 
order contained in Letter No. 5107, dated 7th 
August 1-68, was only with regard to the inha¬ 
bited ar a within the mohallas of the Lucknow 
City and not with regard to the inhabited area 
of the villages situate within the Municipal 
limits of the city. [P 222 C 2] 

(c) Landlord and Tenant — Abadi Land 
within Municipal limits not necessarily por¬ 
tion of city—Right of landlord. 

The me e f »ct that a land is within Municipal 
limits does not show that it must be treated as a 
portion of the city and the zamindar has no 
right in the sites of houses on that land : 90C 
245, Ref to. [P 222 0 2] 

(d) Landlord and Tenant—Abadi Transfer 
by riaya of house-sites without objection 
by zamindar—Title of proprietary possession 
not created. 

No inference can be drawn from the fact that 
the riaya made transfers of sites of houses to the 
effect that they set up a title to proprietary pos¬ 
session or that any cause of action arose owing to 
such transfers upon which the zamindar was 
bound to sue for setting aside of the transfers 
under the penalty of losing his proprietary title 
and the fact that the transfers were made with 
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out objection by the zamindar does not give the 
riaya any title to the sites. [P 22 i C 1] 

(e) Evidence Act (1 of 1872), S. 38 — Re¬ 
venue records—Khasra— Presumption. 

Where in a khasra abadi, containing no co¬ 
lumn in whioh the name of the proprietors 
should be entered suoh natno appears in the re¬ 
marks column as against some plots, it cannot be 
concluded that those plots only belong to the 
proprietor and the remaining to the ocoupants as 
proprietors. [P 223 C 2] 

Gokaran Nath Misra—tor Appellants. 

Bisheshar Nath —for Respondents. 

Judgment. —In the oase out of which 
the appeal arises the Local Goverment 
has taken up for a public purpose certain 
land within the limits of the Lucknow 
Municipality. This land is covered with 
buildings. Compensation for the build¬ 
ing materials has been awarded to cer¬ 
tain persons and compensation for the 
sites has been awarded to the same per¬ 
sons. No objeotion has been taken as to 
the amount of compensation awarded, 
and no suggestion is made that the com¬ 
pensation on account of the materials of 
the houses has been awarded to persons 
other than the persons entitled to receive 
it. But the appellants raised before the 
District Judge the plea that they were 
the owners of the sites of the buildings, 
that the persons to whom the compensa¬ 
tion for the sites was awarded were mere 
licensees and that the compensation for 
the sites should have been awarded to 
them as owners. The learned District 
Judge decided against this plea and the 
present appeal has bean made against 
that portion of his decision. 

The land in question is situated in a 
part of the Lucknow City which is 
known as Mouza Kundri. This area of 
Kundri is not a mohalla, although it is 
within Municipal limits, it is densely co¬ 
vered with houses, and is indistinguish¬ 
able on its general appearance from a 
portion of the city proper. But the 
papers were prepared for this area at the 
time of Settlement as though it were a 
village and not a portion of the city. I 
have before me a khasra abadi for a 
mohalla in the City of Lucknow and this 
khasra abadi contains particulars of a 
very detailed nature whioh are not en¬ 
tered in the khasra abadi of villages. 

The khasra abadi of Kundri is the or¬ 
dinary khasra abadi of a village. I find 
that in the Regular Settlement of Luck¬ 
now the final authority heard claims to 
proprietary title to the village of Kundri 
made by several persons. Tae history of 


the village given in the wajibularz which 
was prepared at the time is to the effect 
that tbe village had formerly belonged 
to zamindar3 but that the whole area 
known as Kundri had been confiscated 
by Saadat Ali Khan who was King of 
Oudh from 1708 to 1814. At the time 
of the annexation this village was the 
nazul property of the King and as suoh 
passed to the British Crown. Certain 
claims were advanced to its proprietary 
title, but these claims were rejected and 
the village as a whole was declared to 
be nazul property. The essential portion 

of the Settlement decree is : 

“It is clearly useless to go into this case. The 
alleged village is in the heart of the city and ODly 
15 bighas are cultivated. It is very clear that 
since 1184 Fasli anyhow the village has been 
treated as State property, and neither Chubeela 
nor Ram Narain have had proprietary posses¬ 
sion within limits. To apply Ruling No. 3 in 
favour of a man who has no claim to proprietary 
title, is in the opinion of this Court always 
wrong, and in this case weuld cause confusion 
with respect to Municipal claims. I therefore 
decree p oprietary title in Kundri to Goverment 
and dismiss the only adverse claim advanced, 
that of Ram Narain Kaeth.” 

The decree is is difcad 2nd August: 1864. 

It is clear from it that as far back as 
1864 Kundri wa9 within Municipal limits 
and was to all intents and purposes a 
portion of the city. Nevertheless .the 
Settlement authorities treated it as a 
village. A wajibularz was prepared 
and in this wajibularz there is nothing 
said as to the rights of subordinate 
holders. Nothing is said as to the rights 
of riaya to own the sites of their houses. 
There is no clause prohibiting transfer 
of licensees’ right by riaya. 

On 16th June 1883 Sir Auckland Col¬ 
vin, Lieutenant Governor of the North- 
Western Provinces and Chief Commis¬ 
sioner of Oudh, made a grant of this vil¬ 
lage to Risaldar Major Isri Prasad, Sir¬ 
dar Bahadur, C. I. E , and by this grant 
he conferred on him the full proprietary 
right, title and possession of the village 
of Kundri. The appellants are the des¬ 
cendants of Risaldar Major Isri Prasad. 
It is clear that by this grant tbe Crown 
transferred to the Risaldar Major all 
rights which it possessed itself in tha 
village of Kundri. Under the ordinary 
law prevailing in Oadh, tbe sites in the 
inhabited area of a village are the pro¬ 
perty of the zamindar and a tenant has 
no right in site in an inhabited area in 
absence of evidence. It is possible for 
him to be decreed such a right if he is 
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a ble to establish a case in support of it, 
but I arn unable to fiad that any tenant 
has over been decreed title to a site in 
the inhabited area of Kundri. The 
Settlement Record shows that certain 
groves have been decreed to third parties 
aa their absolute property, but there is 
nothing to show that sines of houses wore 
decreed to tenants. The claims of the 
parsons who have received compensation 
in respect of these sites acquired, would 
have been best supported by proof that 
each one has obtained tide individually 
to the site for which he has obtained 
compensation. No attempt has ibeon 
made to prove such title. 

The learned Counsel for the respon¬ 
dents suggests that in the year 1868 
Government waived all title to the sites, 
houses within Lucknow Municipal limits 
with the exception of certain sites which 
had already been claimed as nazal or 
which were at that time unoccupial by 
buildings, and that this general waiver 
of title covers the cases of hi3 clients. 
This waiver is st-.ted to have been con¬ 
tained in a certain order of the Financial 
Commissioner conveyed in a Litter No. 
5107, dated 7th August 1868. No at¬ 
tempt has been made in this case to 
prove the contents of the letter. But I 
have been referred to p. Ill, Appeniix 1 
of the Lucknow Settlement Report of 
1873, where in para. 8 reference is made 
to the letter. I do not fiad that there is 
anything in this paragraph to support 
the respondents’ case. Appendix I con¬ 
tains a short history of the survey of the 
Lucknow City. I find that a survey 
was made of that portion of the city con¬ 
sisting of mohallas. Records and mips 
were prepared in accordance with that 
survey, and the records were embodied 
in 162 volumes, each consisting of a 
khasra and a map of the mohalla or in 
certain oases of two mohallas which 
were numbered as one. But this survey 
it is to be noted was only a survey of 
such portions of Lucknow City as were 
known as mohallas. This is clear from 
para. 10. Outside the area of these mo¬ 
hallas, but within Municipal limits there 
was a large number of villages. It is ex¬ 
plained in para. 10 that no such survey ' 
was made of tho’e villages, as it was 
considered that the advantages gained 
from such a survey would not justify the 
expenses that would have been entailed, 
and as those villages had been surveyed 


by the Settlement Department for fisoal 
purposes. The nature of the survey made 
of those villages was a3 follows : 

The culbivaoed and culturable lands 
were demarcated and plotted, but the 
inhabited area was only roughly plotted 
and no detailed survey was made with, 
regard to the inhabited area. Para. 13- 
shows that Kundri was one of those vil¬ 
lages. I have not, as I have stated, a 
copy of the Financial Commissioner’s 
order of 7th Auguss 1868 before me. Bat 
a3 I read the Report, I find that the 
waiver of rights referred to in that letter 
was only with regard to the inhabited 
area within the mohallas and not with 
regard bo the inhabited area within the 
villages. Thus no conclusion can be 
drawn ia favour of the respondents’ sug¬ 
gestion from the circumstance that such 
a waiver was made. It would appear 
that Government, while waiving its 
rights within the mohallas, did not 
annul the zamindar’s rights within the 
villages and in cases where Government 
itself was a zimindar in the villages, it 
did not waive its own rights as zimin¬ 
dar. The respondents are thus still left 
to prove their title. The area of Kundri 
i3, as I have found, a village and ordina¬ 
rily the inhabited area would belong to 
the zimindar. The King of Oudh was- 
formerly zamindar. 3e was succeeded 
by the British Government and the 
British Government was succeeded by 
the predecessor of the present appel¬ 
lants. The circumstances that the vil¬ 
lage is within the Municipal area and 
that to the eye of an ordinary observer it 
would nob differ from a mohalla, are im¬ 
material. The learned District Judge 
considered that, as the laud was wiboin 
Municipal limits, it must be treated as a 
portion of the city, aad that the zimin¬ 
dar would have no rights in the sites of 
houses. The attention of th9 leirned 
District Judge was clearly nob called to 
the decision of Mr. Chamier in Secy, of 
State for India in Council v. Babu* 
Tarini Prasanna Roy (l), in which an 
exiot'y similar question was raised with, 
regard to the ownership of a site within 
the Municipal limits of Lucknow City 
formiag a portion of the village of Kha- 
lispar, a village which is mentioned in> 
para. 13, Appendix 1, of the Lucknow 
Settlement Report to which I have al¬ 
ready referred. Bet h Kundri and Kha- 

I. (1906) 9 0 0 249. 
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lispnr are mentioned in that paragraph. 
The effeob of the order of the Financial 
Commissioner of 7bh August 1868 is dis- 
oussed in that judgment and it appears 
that the actual order was before the 
Court in that oase. 

It was held in that oase not only that 
the Financial Commissioner’s docket of 
7th August 1868, could not be treated as 
a renunoiation of the rights of Govern¬ 
ment in tho inhabited area of Khulispur, 
but that the occupant of a site in Luck¬ 
now City within the area of Khaliapur 
had no claim to proprietary title in the 
site. It is further set up that a large 
number of transfers of houses and sites 
have taken place in Kundri. The cir¬ 
cumstances in which these transfers 
were made have not been proved. The 
respondents satisfied themselves with 
putting in copies of deeds of transfers, a 
method of proof which cannot ordinarily 
shed much light upon the actual Lets, 
as the contents of such deeds seldom 
disclose the actual history of the trans¬ 
fers. Accepting these documents at 
their hi 0 hest value, they show nothing 
more than that Government in the first 
instance and the transferee in the second 
instance took no exception to licensees 
transferring their rights as licensees. No 
inference can he drawn from the fact that 
such transfers were made, to the effect 
either that riaya set up a title to pro¬ 
prietary possession, or that any cause of 
action arose owing to such transfers up¬ 
on which it was incumbent on the za- 
mindar to sue to have the transfers set 
aside under the penalty of losing bis pro¬ 
prietary title. The fact that the licen¬ 
sees transferred without objection by 
the proprietor their title as licensees 
would give them no title to the sites and 
no claim to recover compensation from 
Government in the event of compulsory 
acquisition of the land for public pur¬ 
poses. 

The last point that remains on which 
stress has been laid by the learned Dis¬ 
trict Judge is with reference to the me¬ 
thod in which the entries in the khasra 
ab&di have been written. The khasra 
abadi contains no column in which the 
name of the proprietor of tho plots 
should be entered and the obvious reason 
for the omission of a column would 
appear to be that in an ordinary village, 
as the inhabited area belongs to the pro¬ 
prietor! it is not necessary to enter the 
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faot that such is the case. In the re¬ 
marks column, in which all Courts must 
have noticed that much extraneous and 
unnecessary matter is frequently enter¬ 
ed by the subordinates who prepare such 
papers, I find a fow plots entered as 
nazul property. In most casts where the 
plots are entered in the remarks column 
as nazul property, they are unoccupied 
by any tenant and tho meaning of the 
entry would apparently be that the 
Crown is both the proprietor and the 
occupier of the plot. In certain cases 
however the nnme of some person is en¬ 
tered as occupier. In some of the latter 
cased the meaning would appear to be 
that the name so entered is the name of 
the former occupant, although the plot 
was unoccupied aod the Crown was in 
constructive possession. In other cases 
it would appear that the plot had for¬ 
merly been unoccupied and in the con¬ 
structive possession of the Crown, but 
that it bad been temporarily leased 
to a small shop keeper. Ordinarily it 
wou'd seem that old occupants of sites 
in tbe Kundri inhabited area whoso oc¬ 
cupation was of long standing paid no 
ground reDt for tbe use and occupation 
o- the land. But in cases in which there 
wore no occupants, the Crown may have 
charged ground reDt to persons occupy¬ 
ing for a temporary period. It is Dot 
absolutely cl*»ar what these entries 
mean. But the conclusion drawn by the 
learned District Judge to the effect that 
because cerb'ian plots are entered a? 
nazul, it must be assumed that those 
plots only belong to the Crown as pro¬ 
prietor and that the remaining plots be¬ 
long to the occupiers as proprietors, is 
not a conclusion which I can accept. 

Tnus it is established that tbe appelJ 
lants as zacnindars of Kundri aroentitled 
to proprietary rights in all sites in th9 
inhabited area in absence of evidence 
that proprietary title in those sites has 
been acquired by other persons. In this 
case there is nothing to shew that pro¬ 
prietary title with regard to the sites, 
tbe compensation for which is now in 
dispute, has been acquired by any other 
person. The appeal therefore succeeds, I 
decree this appeal and direct that the 
compensation in question be awarded to 
the appellants. The respondents will 
pay their own costs and those of the ap¬ 
pellants in all Coarts. 

B,V./b.K. Appea l allowed. 
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Lindsay J. C. and Stuart A. J. C. 

Ram Autar and others — Defendants— 
Appellants. 

v. 

Ahclul Hasan Khan —Plaintiff—Res¬ 
pondent. 

First Appeal No. 66 of 1912, Decided 
on 31st; March 1914, from decree of 
Sub. J., Gonda,D/- 30ch March 1912. 

(a) Specific Relief Act (1877), S. 42—Suit 
for declaration that defendant is not superior 
or under-proprietor—Cause of action when 
arises stated. 

The cause of action for a suit for a declaration 
that a defeodant is not a proprietor or an under- 
proprietor, does Dot necessarily accrue to the 
plaintiff at the time when the defendant asserts 
the title implying that he is not liable to eject¬ 
ment and that the assertion finds placejin khewat 
entries, until that assertion is put forward as a 
substantial defence in ejectment proceedings 
before the Revenue Court: 21 Bom 509, Ref. 

[P 225 C 2] 

(b) Jurisdiction—Civil and revenue—Civil 
Court can grant declaration of person being 
tenant though nature can only he deter¬ 
mined by revenue Court. 

A Civil Court is entitled to declare that a per¬ 
son is or is not an agricultural tenant, even 
though the Revooue Court has exclusive juris¬ 
diction to determine the nature of the tenancy 
and to eject that person. [P 225 C 2] 

(c) Specific Relief Act (1877), S. 42— Even 
cosharer can sue for declaration and decree 
is good if other cosharers are joined as 
defendants. 

A decree for a declaration that the principal 
defendant is neither a superior nor an inferior 
proprietor in the village, is g od, although the 
plaintiff is owner of only one half of the village, 
if ths mortgagee in possession of the remaining 
half is impleaded as a defendant in the case. 

[P 226 C 1] 

Sadiq Ali Khan— for Appellants. 

Sami Ullah Beg —for Responient. 

Judgment.—This is an appeal against 
a declaratory decree to the effct that the 
appellants have no proprietary interests, 
inferior or superior, in the village of 
Brahman family descended from a certain 
Bhawani. In 1869 Harbans, son of Bha- 
wani instituted a claim in the Settlement 
Court for nankar and dahyak against the 
superior proprietor of the village. This 
claim was dismissed on a finding that 
Harbans had no rights in the village as a 
sub-proprietor. In 1871 the Court of 
■Wards, as Manager of the village on 
behalf of the superior proprietor, issued 
a notice of ejectment against Harbans. 
He objected alleging sub-proprietary 
title. An issue was framed as to whe¬ 
ther he had any title in the village, and 
it was decided that he had no tittle of 
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a sub-proprietary nature. In 1874 
Muna, a grandson of Bhawani, made a 
claim in the Settlement Court for a birt 
right in the village. That claim was 
also dismissed. In 1885 the superior 
propietor of the village issued a 
notice of ejectment against Brij Lai, son 
of Harbans, in respect of 11 bighas 
14 biswas, of which he was in possession. 
He objected alleging a right as theka- 
dar for the year 1293 Fasli. His objec¬ 
tion was allowed with respect to 8 
bighas 10 biswas only. In September 
1903 an application was made to the 
Tahsildar for the substitution of the 
names of Ram Autar, Ram Prakash, 
Indar Datt, Parmeshwar, minor under 
the guardianship of Ram Autar, Ram 
Sudh and Mathura Prasad, members of 
the same family, in place of the names 
of Brij Lai and Ram Nidh, deceased. 
There is nothing to show the exact 
capacity in which the names of the 
deceased persons were entered in the 
khewat. Their names were apparently 
entered as thekadars. When the appli¬ 
cation for mutation was made, a certain 
Nasir Ahmad, stated to bean agent of the 
superior proprietor of half the village, 
and a certain Maulvi Muhammad Abdus- 
sami, stated to be an agent of the 
Balrampur Estate which held a mort¬ 
gage over the remaining half of the 
village, deposed before the Tahsildar 
that the family to which the applicants 
belonged were thekadaran dawami, that 
is to say, perpetual lessees of the vil¬ 
lage. 

The application was granted. There 
is nothing to show that the names 
of the applicants were entered as per¬ 
petual lessees. The superior proprietor 
of half the village was apparantly 
under the impression that the names 
of the applicants had been entered as 
perpetual lessees, for in 1906 an appli¬ 
cation was made on his behalf for cdr- 
rection of the khewat. This applica¬ 
tion was refused, on the ground that 
it was his duty to have appealed 
against the correctness of the entry 
made in 1903 and that as he had failed 
to do so, it was not open to him to apply 
for subsequent amendment. In 1908 the 
Court of Wards in charge of the village 
on behalf of the superior proprietor, and 
the Balrampur Estate, issued a notice of 
ejectment against the appellants in res¬ 
pect of the rights that they posssssed 
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in the village. The validity of this notice 
•was contested in the Revenue Court, 
which deoided that the appellants were 
perpetual lessees of the village, and that 
they could not be ejected by a notioe 
issued under the provisions of the Oudh 
Rent Act. On the 15th August 1911, the 
suit in question was brought for the eject¬ 
ment of the appellants, and for a decla¬ 
ration that they had no rights as pro¬ 
prietors or under-proprietors in the 
village in question. The learned Sub¬ 
ordinate Judge dismissed the suit for 
possession and decreed the declaration as 
prayed in the plaint. The present appeal 
is preferred. The appellants have set up 
that they are perpetual lessees by virtue 
of a lease alleged to have been executed 
in their favour more than a hundred 
years ago. They filed a document which 
they asserted was such a lease. The 
learned Subordinate Judge refused to 
accept the document as genuine. We 
agree with his finding upon this point. 

The document in question has been 
produced in this case for the first time. 
If it were genuine, it would have assisted 
the appellants’ predecessors-in-title in 
every portion of the litigation to which 
we have referred. It appears inconceiv¬ 
able to us that, if this document had been 
genuine, it would not have been produced 
at the time of the First Regular Settle¬ 
ment, or during subsequent settlement 
proceedings, or in the course of the pre¬ 
vious litigation. The document was not 
capable of proof on the allegation that it 
was over a hundred years old, but we see 
no reason to presume its genuineness. 
Upon the facts we are able to come to an 
affirmative finding that it has been fabri¬ 
cated. The remaining evidence to sup¬ 
port the plea that the appellants are 
perpetual lessees of the village in 
question consists of the depositions of 
the two agents. There is every reason to 
suppose that both these agents colluded 
with the applicants when theapplication 
for the correction of the khewat was 
made, and in the case of one agent we 
find that there is reliable evidence that 
he was actually bribed to make the state¬ 
ment which he made. In no circum¬ 
stances was the evidence of either agent 
of value to prove that a perpetual lease 
existed, and we have no hesitation in 
finding on the facts that the appellants 
are not perpetual lessses of the village in 
question. 

1915 0/29 (4 pp.) 


The learned counsel for the appellants 
has urged that the suit is barred by 
limitation. We find that it was open to 
the respondent to date his cause of action 
from 1908 when the Revenue Court 
refused to uphold the notice in eject-, 
ment. The cause of action did not 
necessarily accrue in 1906 when the 
khewat was corrected. An assertion of 
title by a tenant which would imply 
that he is not liable to ejectment would 
not become effective against the land¬ 
holder until such time as it was put 
forward as a substantial defence in eject-! 
ment proceedings. We sre supported in 
this view by the decision in Budesab v. 
Hanmanta (l). The view taken of the 
law in that case was to the effect that 
allegations by a tenant to the effect that 
he is not liable to ejection, do not neces¬ 
sarily throw upon a landlord the onus of 
refuting them by suit (page 516) but 
that, when a suit for ejectment is filed, 
the period of limitation commences from 
the date when the plea to avoid eject¬ 
ment 'is asserted in the proceedings, 
The learned Counsel for the appellants 
has also argued that the decree is bad in 
law, for the reason that a Civil Court in 
Oudh has no right to pass a declaration 
with regard to the status of an agricul¬ 
tural tenant, inasmuch as the question 
of the status of an agricultural tenant 
can be determined only by a Revenue 
Court. The law on the subject was stat¬ 
ed by a Bench of this Court in Raghubar 
v. Raja Rampal Singh (2). Subsequent 
decisions upon the point have followed 
the pronouncements made in the deci¬ 
sion in that case. At page 369 in that 
judgment Mr. Spankie said: 

“But, as far as I kuow, it has not been held 
that, where the Revenue Court has decided that 
the plaintiff is not a tenant, or has decided that 
he is a tenant, it has power to decide the ques¬ 
tion whether the plaintiff is or is not a tenanti 
finally, and the Civil Courts cannot take cogni¬ 
zance of such question. It seems to me that, 
whichever way the question is decided by tbe 
Revenue Court, the party against whom it is 
decided can go in to the Civil Courts and claim, 
if he is the plaintiff, a declaration that be is net 
a tenant, or if he is the defendant, a declaration 
that the plaintiff is a tenant, and that the Civil 
Courts can make the declaration olaimed. Tbe 
Revenue Courts have, I think, exclusive jurisdic¬ 
tion to decide, where a tenancy is admitted, 
what the nature of the tenancy is; but where the 
existence of the relation of landlord and tenant 
is denied, I do not think that they have exclu- 

1. (1897) 21 Bom 509. 

2. (1900) 3 0 C 8C5. 
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sive jurisdiction to decide as to the existence of 
such relation.” 

In fcb 9 c2iS9 of Maheshwar Par shad v. 
Muhammad Eivaz Ali Khan (3), fcheir 
Lordships of th9 Privy Council decided 
that, where a Settlement Court had given 
a decree declaring a certain person the 
permanent lessee of the village, and 
where this decree was subsequently al¬ 
tered by the superior Appellate Court to 
a decree granting the applicants a 'farm¬ 
ing lease for 30 years, although the holder 
of this lease could not be ejected, except 
by a Revenue Court, the talukdar was 
entitled to a declaration in a Civil Court 
to the effect that the descendants of the 
lessee were not entitled to the rights 
of under-prcprietors or to any rights 
other than those of tenants for a term of 
30 years whose term his expired. This 
decision of their Lordships of the Privy 
CounciL covers the fact in the present 
case and justifies the decree of the learn¬ 
ed Subordinate Judge who, while finding 
that he cannot give possession of the 
village in question to the plaintiff-res¬ 
pondent, has decreed a declaration that 
the appellants are not entitled to pro¬ 
prietary or under-proprietary rights of 
any kind, including rights as perpetual 
lessees. We, therefore, find again3t the 
appellants on the above point. 

The remaining point taken by the 
learned Counsel for the appellants is 
shat the plaintiff-respondent is owner of 
only one-half of the village in question. 
The assertion is correct, but as he joined 
the mortgagee in possession of the re- 
maing half as a defendant in suit this 
circumstance does not invalidate the 
decree. These conclusions dispose of ail 
the matters argued in appeal before us. 
We, therefore, dismiss this appeal. The 
appellants will pay their own cost3 and 
those of the contesting respondent. 

B-V./R.K._ A yoeal dismissed . 

3, (1909) 12 O C 293=3 IC 200=36 I A 114 (PC) 
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Lindsay, J. C. 

Niranjan Singh and another — Defen¬ 
dants—Appellants. • . * 

V. rj.. ^ 

Jagan Nath and another — Plaintiff — 
Respondents. 

Civil Misc. Appeal No. 31 of 1914, 
Decided on 16th November 1914, again9t 
order of Sub-Judge, Hardoi, D/-4th July 
1914. OL' v 


(a) Civil P. C. (1908), S. 148 and O. 34, 

R. 8—Suit by puisne mortgagee for posses¬ 
sion—Prior mortgagee impleaded—Suit com¬ 
promised—Amount agreed to be paid on date 
fixed to prior mortgagee—Extension of time 
applied for and granted—Held it could not be 
either under S. 148 or O. 34, R. 8. 

A suit for possession of mortgaged property 
brought by a puisne mortgagee against the prior 
mortgagees was compromised. It was agreed that 
the claim for possession should be allowed on 
condition of the puisne mortgagee paying a cer¬ 
tain amount by a fixed date. In default of pay - 
ment on the date mentioned, the prior mortga¬ 
gees were to be allowed to take possession. On 
the date fixed for payment the puisne mortgagee 
applied for extension of time which was granted 
by the lower Court: 

Held : that no extension of time could be 
granted either under S. 148, Civil P. C., orO. 34, 

R. 8, Civil P. C. [P 227 0 2] 

(b) Civil P. C. (1908), O. 34, R. 8—Scope— 

It only applies to mortgage suit for redemp- 
tion. 

The power to enlarge time by the proviso to 
R. 8 of O. 34, Civil P. C., can ba exercised only 
in cases to which the rule strictly applies, name- 
ly, to cases in which a suit has been brought for 
redemption and in which both a preliminary and 
a final decree for redemption have been passed. 

[P 227 C 2] 

Bisheshwar Nath—lor Appallants. 

Budra Dut Sinha—ior Respondents. 

Judgment. —The facts of this case 
are as follows: Oae Jodha Singh mort¬ 
gaged certain property in the first ins¬ 
tance to two persons, named Niranjan 
and Rameshar. He afterwads mort¬ 
gaged the same property to Jagan Nath 
and Sheodarshan. These second mortga- 
gees brought a suit for possession of 
the mortgaged property in which the 
prior mortgagees were impleaded as de¬ 
fendants. The suit was contested but 
the parties finally compromised. It was 
agreed that the claim of Jagan Nath and 
Sheodarshan to possession as mortgagees 
should be allowed on condition of their 
paying Rs. 4,297 to the prior mortgagee* 
on or before the Jeth purnamashit 1971 
Sambat (9th June 1914). In default of 
payment of this sum on the date men¬ 
tioned the prior mortgagees were to.be 
allowed to take possession by application 
in execution. Oa 9bh of June 1914, the 
date fixed for payment under the decree 
based upon the compromise, these second 
mortgagees applied to the Court below 
for extension of the time fixel for pay¬ 
ment till 30th of Juns. Notice was 

served on the opposite party who con¬ 
tested the application. The learned 
Judge treating the decree based upon the 
compromise as redemption decree, allow- 
ed an extension of time till 30th of Juna* 

iMWmm 


fl i 


+ *• 



NAUHAtfG SlriGHV, Mt. SheJoraja (Stuart, A. J.iO.) Oudh 227 


ISIS 

This order is now attacked here in ap¬ 
peal on the ground that it was not ao 
order justified by law. In the Court be¬ 
low the application for the extension of 
time was based upon two provisions of 
the Code of Civil Procedure, one S. 148 
of the Code and the other R. 8 of 0. 34. 
The appellants here objected that no ex¬ 
tension could be allowed under S. 148 
and in support of this contention they 
referred to the case reported as Naren- 
dra Bahadur Singh v. Ajudhya Prasad 

The learned Judge of the Court below 
affected to distinguish that case from 
the present case, but in my opinion he 
has made a distinction without a differ¬ 
ence. The principle laid down in that 
judgment was as much applicable to the 
facts of the case here as it was to the 
faofcs of the case reported. What was 
held by the Judges of this Court was 
that the general provisions of S. 148, 
Civil P. C. t relate only to proceedings 
antecedent to the passing of a final decree 
and that when once such a decree has 
been passed, the power of the Court 13 
limited by the general principle that 
once a judgment has been pronounced 
and the decree signed, such final decree 
cannot be altered except under the pro¬ 
visions of S. 152 or 0. 20, R. 3. or those 
relating to review of judgment, except in 
cases in which power to grant further 
extension of time has been expressly re¬ 
served to the Court. It follows from 
this exposition of the law that b. 148 
could not be made available in order to 
justify the extension of time which was 
allowed in the present case. I have said, 
however, that the learned Judge consi¬ 
dered that he was entitled to allow the 
-extension of time by virtue of the provi¬ 
sions of R. 8, O. 34. With this view I 
am unable to agree. R. 8 of O. 34 re- 
lates to decrees which are passed in suits 
brought for redemption. The suit, in 
which the compromise was arrived at 
and in which the decree, with which the 
lower Court was dealing, was passed, 
was not a suit for redemption at all, 
bub a suit of an entirely different charac¬ 
ter; it was merely a suit by a mortgagee 
asking for possession of the mortgaged 
property in accordance with the term3of 
the mortgage-deed. I do not think that 
the provisions of R. 8, 0. 34, can be ex¬ 
tended to apply to a suit of that natu re. 

1. (1910) 13 0 0 23=5 I C 443. 


In my opinion the power to enlarge 
the time which iB conferred upon the 
Court by the proviso to R. 8 can be exor¬ 
cised only in cases to which the rule 
strictly applies, namely, to cases in 
which a suit has been brought for re¬ 
demption and in which both a prelimin¬ 
ary and a final decree for redemption 
have been passed. This being so, I am 
of opinion that the learned Judge had no 
power to grant this extension. I, there-i 
fore, accept the appeal and set aside the! 
order of the Court below. As the subse¬ 
quent mortgagees failed to deposit the 
money by the date fixed in the decree 
based upon the compromise, they are 
not now entitled to have possession of 
the property which must be made over 
to the prior mortgagees in accordance 
with the decree and the compromise. 
The appellants’ costs of this appeal will 
be paid by respondents 1 and 2. 

B.v./r.K. Appea, accepted. 
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Stuart, A. J. C. 

Naurang 'Singh "Applicant Appel¬ 
lant 

v. 

Mt. Sheoraja —Objector Respondent. 

Exn. Dacree Appaal No. 45 of 1914, 
Decided on 10th Bebruarv 1915, from 
the order of Dist. J., Rai Bareli, D/-14th 
July 1914. 

Limitation Act (9 of 1908), S. 7-Decree- 
Joint Hindu family - Minor members- 
Manager entitled to give vahdjdischarge with 
respect to execution of decree—Limitation. 

The manager of a joint Hindu family has ® 
right to execute a decree for his own benefit ana 
that of the remaining members of the family and 
to give a valid disoharge with respect to the 
execution of the decree, without their concur¬ 
rence, even though they be minors; and if he 
fails to exercise such right, time,does nevertheless 
run against the minor members: A IB 1914 
Bom 300 Ref. L p 228 C 1, 2J 

Sami Ullah Beg—ior Appellant. 

Zahur Ahmad —for Respondent. 

Judgment.—The first point for 
decision is whether Shambhu Dayal 
Singh had a right to execute the decree 
for his own benefit and that of his minor 
brothers at the time that he made the 
application of 1908. I find that the 
objector asserted that Shambhu Dayal 
Singh was the manager of a joint Hindu 
family, of which he and his brothers 
were members, and that the other side, 
although it had an opportunity of deny- 



228 Oudh Naubang Singh v. Mt. Sheoraja (Stuart, A. J. C.) 1315; 


ing this allegation did not do so. There 
are other reasons also for finding that he 
was the manager of the family, and I 
decide that be was the manager and 
karta of a joint Hindu family, of which 
he and his minor brothers were members. 
He therefore had the right to execute 
the decree in 1908 both for his own 
benefit and that of his minor brothers. 
The execution of the decree was not an 
act which could possibly operate to the 
disadvantage of other members of the 
family, and, had he been able to execute 
the decree and obtain full satisfaction of 
the decretal amount, it is obvious that 
it would have been necessary for him to 
give a discharge to the judgment-debtor. 
Such a discharge would have been for 
the benefit of the other members of the 
family, and in those circumstances, I 


find that in 1908 Shambhu Dayal Singh 
had a right to give a valid discharge 
with respect to the execution of this 
decree without the concurrence of his 
minor brothers. My views to this effect 
are supported by a recent decision of the 
Bombay High Court in Mahableshwar 
Krishnapa v. Bamchandra Mangesh 
Kulakarni (l). Such being the case 
time ran against all the decree-holders- 
from a date preceding the date when 
execution was sought in 1908, and the 
present application is time-barred. 

I, therefore, dismiss this appeal. The 
appellant will pay his own costs and 
those of the respondent. 

B.v./r.k, Appeal dismissed 

1. AIR 1914 Bom 300=21 1 0 350=38 Bern 
94. 
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SUBJECT INDEX 

Absence of Star denotes Cases of Provincial or Small Importance. 
* Indicates Cases of Great Importance. 

^ # Indicate Cases of Very Great Importance. 


Civil P. C. (5 of 1908) 

- S. 15—Value put by plaintiff deter¬ 
mines jurisdiction 3a 

- S. 153 — Amendment of plaint— 

Amendment referring to event occurring 
after institution of suit Held amend¬ 
ment could be allowed 25(2)a 

- 0. 2 , Hr. 2 ,—Suit for mesne profits 

of land—Subsequent suit for possession 
is barred under O. 2, R. 2 35 

- 0. 6 B. 17—Amendment of plaint 

Amendment referring to event occurring 
after institution of suit—Held amend¬ 
ment could be allowed 25(2)a 

- 0. 6 , B. 17—Amendment of plea¬ 
dings—Matter is merely one for judicial 
discretion of Court 25(2)6 

- 0. 21, B. 2—Payment towards judg¬ 
ment debt is not payment within mea- 
ningofS. 20,Lim. Act. unless certified to 
Court within prescribed period 486 

Contract 

-Breach—Party in wrong by break¬ 
ing his contraot has no right to impose 
new and extraordinary duties on aggrie¬ 
ved party—That party can be expected 


— • • 

only to use ordinary and reasonable dili¬ 
gence 

Contract Act (9 of 1872) 

-S. 74 —Contract to purchase—Breach 

of—Right of re-sale is not limited to 

cases where property has passed tc pu - 
chaser—It may be allowed m order to 

ascertain damages , 

_^ 74 — Re-selling brokerage and 

commission for goods not actually re- 

sold cannot be allowed 

_ -S 107— Ra-eale—Where property in 

coods re sold has not passed to buyer, 
re-selling commission cannot be 

-S. 205 -Principal and Agent-Con- 

tract of agency—Bescission of Refusal 
by principal to indemnify agent justifies 
him to rescind contract 

_ s 905 —Contraot of agency—Kesoig. 

sion of—Contract by agent for purebage 
of goods—Deliverable future date Con¬ 
tract of agency rescinded before period 
of termiaation-Righta of principal sta- 

ted 30fl 
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Criminal P. C. (5 of 1898) Hindu Law 


Charge ”— Charge’ means whole 
series of counts or heads of charge for 
various offences : £0 a 

-5. 193 (1)—Power of Sessions Court 

to take cognizance of offence as Court of 
original jurisdiction—Scope of, stated 

505 

-5s. 226 and 227—Sessions Court has 

power to add charges for offences diffe¬ 
rent from those speoified by committing 
Magistrate 50c 

- Ss. 260 and 263 (b)—Summary con¬ 
victions— Statement of reasons for con¬ 
viction—Contents necessary stated 53 

-5. 337—Grant of pardon—All that 

is necessary is that there should be 
offence triable exclusively by Court of 
Session under inquiry or trial 43a 

-5. 417 — Appeal from acquittal— 

Erroneous view of evidence by lower 
Court—Appellate Court has no jurisdic¬ 
tion to refuse to convict 8 

5. 439 — Enhancement of sentence 
beyond powers of trying Magistrate— 
Both conviction and sentence are open to 
revision 33c 

5. 439 (3)— Convictions by second 
or third class Magistrate—Enhancement 
of sentence—Power of High Court stated 

33a 

5. 439 (3)—High Court’s power of 
enhancement of sentence—Scope of— 
Power is limited only by Cl. (3) 335 

Easements Act (5 of 1882) 

5. 23—Right to discharge water by 
sloping eaves— Height of eaves raised 
and roof on servient tenement projected 
further—Held that height of eaves could 
be raised only so loDg as it did not throw 
increased burden on servient tenement— 
That further projection amounted to 
trespass—That injunction was the pro¬ 
per remedy 12 

Forest Act (7 of 1878) 

Ss. 81 and 82 —A enteiing into con¬ 
tract with Government to fell and re¬ 
move timber—Amount to be paid in four 
instalments—Only first instalment paid 
Forest Officer attaching all materials 
of timber and selling them and suing A 
for recovery of unpaid instalments—Held 
action of Forest Officer could not be 
justified under S. 82—Plea of justifica¬ 
tion under S. 82 could not be raised 39 
Hindu Law 

“ Alienation Widow—Suit by rever¬ 
sioner for declaration that alienation is 
partially void is maintainable 27a 


-Alienation—Widow—Suit by rever¬ 
sioner for declaration that alienation is 
partially void—Form of decree 275 

-Alienation—Widow — Powers of— 

Income by widow insufficient for future 
maintenance—Widow has power to rea¬ 
sonably alienate property to provide for 
her maintenance 27c 

-Joint family—Alienee from coparce¬ 
ner—Rights of—He has right to compel 
partition, and equity in his favour that 
particular portion purchased may be 
allotted to his share la 

-Joint family—Coparcener—Right to 

sell—(Per Grouch, A. J. C .)—He oanonly 
sell his right, title and interest 15 

-Joint family—Partition — Question 

to be considered is not only legal rights 
but also equitable rights of third parties 
such as purchaser from coparooner lc 

-Succession—Khojas—Khoja’s widow 

is entitled to claim maintenance from 
person succeeding to husband’s estate 

18 

Interpretation of Statutes 

-Duty of Court—lb is duty of Judge to 

make such construction as shall sup¬ 
press all evasions for continuance of 
mischief 48c 

-Intention of Legislature — Para¬ 
mount object is to ascertain Legislature’s 
intent 435 

Limitation Act (9 of 1908) 

j- S. 20—“ Payment ”— Meaning of 

Payment ’ contemplated by S. 20, must 
be suoh that it would be answer to suit 
brought by plaintiff to recover amount 

48a 

-5.20—Payment towards judgment- 

debt i9 not payment within meaning of 
S. 20 unless certified to Court within 
prescribed period 485 

- Art. 75—Instalment bond—Suit on 

—Limitation—When commences to run 
—Test stated 37a 

- Art. 75—Instalment bond—Credi¬ 
tor entitled to sue for whole amount on 
failure to pay principal or interest on 
due date—Limitation held to run from 
date of default in payment of interest 

375 

- Art, 144—Land granted by Govern¬ 
ment to Municipality — Possession of 
Municipality held to be in its own right 
as benefioial owner—Rights to possession 
held extinguished by adverse possession 
for more than 12 years * 
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Provincial Insolvency Act 


Negotiable Instruments Act (26 of 1881) 

- S. 30— Lo 38 of collateral security by 

holder of huadi3 doe3 not affeob right to 
recover on hundis fro'n drawer—Claim 
under S. 30 —Drawer cannot set up 
collateral agreement as defence 24 

Partition Act (4 of 1893) 

-S. 4—“ Undivided family ”—Mea¬ 
ning of—Member of family can compel 
transferee of shares who is stranger to 
aooept money value for his share in pro¬ 
perty _ 17(1) 

.-Partnership 

— ■Assets—Land purohasad out of 

partnership assets — Presumption —It 

do63 not necessarily beoomo part of joint 

estate of partners 10 

Penal Code (45 of 1860) 

-S. 300, Gls. (1) and (3)—Brutal 

assault with lathis—When amounts to 
murder 23 

- S. 379—Theft—Dishone3t intention 

must be proved 25(1) 

. - S. 415—Concealment is uot disho¬ 
nest unless there is obligation to dis¬ 
close it 21a 

- S. 415 —Defect in title — Duty of 

seller to disclose them 216 

-S. 415, Expl .—No legal obligation 

to disclose facts— Failure to disclose 
facts does not amount to dishonest con¬ 
cealment of faots 21c 

Pleadings 

-Jurisdiction—Plaint represented in 

Court of higher jurisdiction on defen¬ 
dant’s objection—Defendant cannot then 
objeot again 36 

Principal and Agent 

-Liability of agent—Loss caused on 

aooount of error of judgment—Agent is 
not responsible for loss 30a 

Provincial In*olvency Act (3 of 1907) 

- S. 16 (2)—Pendency of insol¬ 
vency proceedings — Construction of— 
Money by A against B and G—B and G 
subsequently adjudged insolvent—Their 
discharge suspended—Application by A 
for execution of his decree —A relying on 
application daring period when discharge 
of B and G remained suspened for saving 
of limitation—Held no insolvency pro¬ 
ceedings wore pending at time of previ¬ 
ous application so as to operate as bar 
under 9. 16 (2)—Previous application 
held to be in accordance with law 34 
"■ ~"S. 36 —Transfer by insolvent short¬ 
ly before his failure—‘‘Bona fides”— 
Test of stated 15(a) 


-Ss. 36 and 37—Transfer by insol¬ 
vent with view to give preference to one 
oredibor over others—Test stated 15(6) 
-- Ss. 36 and 37—Transfer by insol¬ 
vent—Preference to one creditor—Pres¬ 
sure of oredibor—Effeot of stated 15c 

Rulesof Judicial Commissioner's Court (Sind) 

-Appendix 6, Gl. ( g) — Dofendmts 

making plaintiff’s suit test case to deoide 
important question bearing upon their 
right of disposal of waste land—Case 
held to bs fib one for granting pleader's 
speoial fees 7a 

-Appendix G, Gl. ( g) —Grant of spe¬ 
oial fees bo ploador3—'Circumstances to 
bo considered 76 

Shipping 

-“ Ship-neub ”—Meaning of—Date on 

bill of leading is priraa facie evidence of 
shipment 17(2)a 

Sind Encumbered Estates Act (20 of 1896) 

- Ss. 7, 8, and 9 (l)—Suit on mort¬ 
gage—No personal relief claimed—Mort¬ 
gagor getting protection order under S. 9 
(1)—Suit must be stayed 22 

Specific Relief Act fl of 1877) 

——S. 42—Suit by reversioner for decla¬ 
ration that alienation is partially void 
is maintainable 27a 

- S. 42—Suit by roversioner for decla¬ 
ration that alienation is partially void 
—Form of decree 276 

Transfer of Property Act (4 of 1882) 

- S. 52—Decree for sale obtained by 

first mortgagee—Mortgage subsequent to 
deoroe in favour of second mortgagee— 
Sale in execution of decree by first mort¬ 
gagee—Rights of second mortgagee— 
Second mortgagee held to have no reme¬ 
dy against land bub held entitled to only 
personal deoree—Second mortgagee had 
onrights than other bho39 of mortgagor 

9 

- S. 55 (l) (a)—Defects in title—Duty 

of seller to dnolose them 216 

- S. 68—Decree for sale obtained by 

first mortgagee—Mortgage subsequent to 
decree in favour of second mortgagee— 
Sale in execution of decree by first mort¬ 
gagee—Rights of second mortgagee— 
Second mortgagee held to have no reme¬ 
dy against land but held entitled to 
only personal decree—Second mortgagee 
had no rights than other those of raorb. 
gagor 9 
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ALL INDIA REPORTER 

1915 

SIND J. C’s COURT 


A. I. R. 1915 Sind 1 

Pratt, J. C. and Crouch, A. J. C. 

Dularam Piniomal —Plaintiff —Ap¬ 
pellant. 

v. 

Badaldas Jamiatrai and others — 
Dafendants—Respondents. 

Second Appeal No. 23 of 1914, Djci" 
dei on 22nd December 1915, against 
decision of Jb. Judge, H/derabad. 

(a) Hindu Law — Joint family — Alienee 
from coparcener—Rights of—He has right 
to compel partition, has equity in his favour 
that particular portion purchased may be 
allotted to his share. 

An alienece a particular joint undivided share 
of a Hindu co-parcener is not entitled to posses¬ 
sion of the specific parcel alienated to him. The 
only right he acquires is a right to compel the 
same general partition which hi3 vendor might 
have compelled, and au equity to have the 
particular paroel purchased by him allotted, if 
possible, to his share. [P 2 C 1] 

(b) Hindu Law—Joint family— Coparcener 
—Right to sell—(Per Grouch, A. J. G.)~ He 
can only sell his right, title and interest. 

Per Crouch, A. -7. C .—When an individual 
member of a co-parcenary purports to sell a 
particular parcel of the joint estate he can only 
transfer such right, title and interest a9 is actu¬ 
ally vested in him. [P 2 C 1] 

(c) Hindu Law—Joint family—Partition— 
Question to be considerei is not only the 
legal rights but also equitable rights of third 
parties such as purchaser from coparcener, 

la all suits for partition, the Court considers 
not merely the legal rights of the plaintiff, but 
also the legal and equitable rights of all other 
parties interested, whether ou record or not ; 
and where a particular parcel has been alienat¬ 
ed the Court will ordinarily allot such parcel to 
the alienating co-parcener leaving the alienee 
in possession, provided that this can bo done 
without unfairness to the other persons interest¬ 
ed : 11 B H C B 76 ; 28 Bom 201 ; 1 SLR 183; 
tlSLR 142 ; 34 Mad 269 and 23 All 50, Ref. 

[P 2 C 2] 

r 

Bupchand Bilaram —for Appellant. 
Udharam Khubchand '— for Respon¬ 
dents. 

A * & 


Pratt, J. C. —The family consisted o 
two joint co-parceners, Badaldas the 
uncle, and Kandhari, thenephew. Badal¬ 
das mortgaged a house, which was parb 
of ,|ihe family property, to Hassoraal in 
in 1899 for a debt which was not a family 
debt. Dularam in 1909 purchased a half 
share of the house at a sale in execution 
of a monev-deoree against Khandhari. 
Dularam was obstructed by the mort¬ 
gagee Hassomal in getting possession in 
execution. Dularam then sued for parti¬ 
tion and possession of the half share of 
Kandhari which he had purchased at the 
Court sale. The first Court held that a 
suit for partial partition would nob lie, 
but passed a decree for joint 'possession. 
The lower appellate Court held that 
Dularam was not even entitled to joint 
possession and dismissed the suit al¬ 
together. Dularam has filed this second 
appeal. The suit is one by an alienee of 
a particular property from one co-par¬ 
cener suing for partial partition and 
impleading the mortgagee of another 
co-parcener. 

• 

Both the lower Courts have referred 
to the cases of Dhamoomal Ghandiram 
v. Mt. Kiam Khatun (1) and Munshi 
Tuljaraj v. Ghutal Khan (2). But those 
are both cases where the suit for partial 
partition restricted to the particular 
property alienated was brought by a 
co-parcener who was not a party to the 
sale. The rights of a co-parcener at a 
partition and possession stand in some 
respects on a different footing to those 
of the alienee. There may be cases not 
referred to in those judgments where a 
co-parcener other than the vendor might 
be allowed to bring a suit for Darfcial 

1, (1907) 1 8 L R 138. “ - 

2. (1907) 1 S L R 142. 
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partition. But those judgments are not 
relevant to the point in issue here, 
which is whether the alienee who is not 
in possession is entitled either to joint 
possession or to partial partition. This 
is a point which is well settled. The 
alienee is not entitled to possession of 
the specific parcel alienated to him and 
the only right he acquires is a right to 
compel the same general partition which 
his vendor might have compelled: 
Udaram Sitaram Ranu Panduji (3), 
and an equity to have the particular 
property he purchased alotted, impossible 
to fhis share: Narayanbin Babaji v. 
Nathaji Durgaji Marwad (4). Mr. 
Rupchand does not seriously contest 
these propositions, but asks that a de¬ 
claration may be made of the alienee’s 
right similar to that made by the Privy 
Council in Suraj Bansi’s case (5). But 
in Suraj Bansi’s case (5) the suit was 
by a co-parcener who impeached the 
validity of the execution proceedings 
and the Court sale whereby the aliena¬ 
tion had been effected. 

The Privy Council held that'the alien¬ 
ation was valid and that its effect was 
to confer upon the alienee the right to 
sue for partition. The decree confirm¬ 
ing the co-parcener’s possession was 
therefore made subject to a declaration of 
the alienee’s right to.alter that posses¬ 
sion by a partition suit. In Suraj 
Bansi’s case (5) the relief sought was 
equitable. Here a Common law relief 
is sought and the plaintiff is precluded 
by S. 42, Specific Relief Act, from ob¬ 
taining a declaration. He is entitled 
to further relief and his suit fails be¬ 
cause he chose not to sue for further 
relief to which he is entitled. I would 
confirm the decree of the lower appel¬ 
late Court and dismiss this appeal 
with costs. 

Crouch, A. J. C.— I concur in the 
proposed order. When an individual mem¬ 
ber of a co-parcenary purports to sell 
a particular parcel of the joint estate he 
can only transfer such right, title and 
interest as is actually vested in him. 
To do more is a legal impossibility. In 
suoh particular parcel he has a beneficial 
interest—a right to enjoy it in common 
with the other co-parceners and also the 
chance of its bein g allotted to him on a 

3. (1874) 11 B H C R 76. 

4. (1904) 28 Bom 201. 

5. (1880) 5 Cal 148=6 I A 88 (P C), 


general partition, such chance being 
on his enforcing partition during his 
lifetime. That is what he alienates. In 
all suits for partition, the Court consi¬ 
ders not merely the legal rights of the 
plaintiff, but also the legal and equitable 
rights of all other parties interested, 
whether on record or not ; and where a 
particular parcel has been alienated, the 
Court will ordinarily allot such parcel 
to the alienating co-parcener leaving the 
alienee in possession, provided that this 
can be done without unfairness to the 
other persons interested. This is the 
principle underlying all decisions touch¬ 
ing what is is called “partial partition.” 

If therefore one of several co-paroeners 
entitled to a one-eighth share, sues the 
alienee for partition of the particular 
parcel and for possession of his share, 
the suit must be dismissed ; for the 
plaintiff can prove no title to the share 
claimed. 

On a general partition the whole 
parcel might and probably would be 
allotted to the alienee. This was the 
casein Dhumoomal Chandiram v. Mt. 
Kiam Khatun (1). So also if all the 
co-parceners other than the alienor sue 
for partition of the particular parcel 
alienated, their claim must be rejected; 
for they are claiming something to 
which they cannot prove title, something 
to which they would almost certainly 
be found not entitled were there a gene¬ 
ral partition [see Munshi Tuljaram v. 
Chutal Khan (2)]. In Iburamsa Rowthan 
v. Thirumalai Mathuveera Theruvenka- 
tasami Naick (6) there were only two 
co-parceners, and one co-parcener alien¬ 
ated his share in certain items of the 
joint estate. The alienee sued both his 
alienor and the other co-parceners fo 
partition of his share in the alienator 
parcel. The Court having . all partid 
before it could effect partition withoes 
injustice to anyone. It was moraut 
certain that on a general partition lly 
plaintiff would get what he was claim¬ 
ing. Partition was allowed. So also in 
Ram Charan v. Ajudhia Prasad (7) 
there were two joint brothers^ one of 
whom sold his half interest in a ertain 
portion of the family property. It wa3 
held that the other brother could sue 
for partition of the portion so alienated. 
There was no mason to suppose that 

“eTTllU “34 Mad 269=7 I C 559. 
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defendant was under any ciroumstanoes 
entitled to anything more than the half 
of his particular parcel, and plaintiff 
was certainly entitled to the other half. 
In the present case, unless and until 
the whole estate is before the Court, it 
cannot be established that on a general 
partition plaintiff would be entitled to 
any share in the property in dispute. 
It is probable that the defendant mort¬ 
gagee would be held equitably entitled 
to oontinue in possession of the whole 
of it as the mortgage was with posses¬ 
sion. Plaintiff has not proved his claim, 
and cannot prove it in a suit for partial 
partition. I would dismiss the appeal 
with costs. 

V.R./r.K. Appeal dismissed. 


A. I. R. 1915 Sind 3 

Pratt, J. C. and Crouch, A. J. C. 
Khiatomal Lalchand —Plaintiff Ap¬ 
pellant. 

v. 

Fateh Muhammad —Defendant Res¬ 
pondent. 

Civil Misc. Appeal No. 2 of 1914, De¬ 
cided on 5th August 1915, against the 
order of Sub-Judge, Hyderabad. 

(a) Civil P. C. (5 of 1908), S. 15 -Value 
put by plaintiff determine* juriidiction. 

It is the value put by a plaintiff that prima 

facie determines jurisdiction: 6S. L . R . 256, Ref. 

[P 3 C 2] 

(b) Practice — Pleadings — Jurisdiction- 
Plaint represented in Court of higher juri*- 
diction on defendant’* objection—Defendant 
cannot then object again, 

A defendant who opposes a plaintiff s claim 
in a lower Court on the ground of jurisdiction is 
precluded from objecting to the jurisdiction of 
a higher Court to which the same plaint is pre¬ 
sented as urged by him. [P 3 C 2] 

Motiram Ramchand —for Appellant. 
Hardasmal Gurbomal for Respond¬ 
ent. . . 

Pratt, J. C.— The suit was originally 

filed by the plaintiff in the Tando 
Sub-Court and by a subsequent 
amendment became a suit for posses¬ 
sion and mesne profits. The mesne 
profits claimed in the amended 
plaint are the mesne profits that have 
accrued subsequent to the institution 
of the suit but prior to the amendment. 
Nevertheless the defendant objected 
to the jurisdiction of the Court and plead¬ 
ed that, although the amendment could 
relate back to the date of the institution 
of the suit in all other respects, it would 
not sp relate back in respect of the claim 


for mesne profits; and these mesne pro¬ 
fits must, therefore, be treated as mesne 
profits prior to the institution of the suit 
and that the Tando Court had no jurisdic¬ 
tion. That Court accepted the plea and 
returned the plaint, which was presen¬ 
ted to the Court of the First ClaBS Sub- 
Judge, Hyderabad. There the plaintiffs 
were required to pay the court-fee not 
only on the value of the land, but also 
on the mesne profits, i. e. on the total 
sum of Rs. 7,200. The Sub-Judge then 
decided that the mesne profits being 
subsequent to the date on which the suit 
was instituted in the Tando Court did 
not affect its valuation and that the suit 
should be presented in the Court of lower 
jurisdiction. Plaintiff now appeals. It 
seems to us that the defendant is es¬ 
topped from objecting to the jurisdiction 
of the First Clas9 Sub-Judge, Hyderabad. 
He pleaded in Tando Court that that 
Court had no jurisdiction because the 
amendment did nob relate back as to the 
mesne profits and he cannot now be al¬ 
lowed bo say that the Court of the Fi.st 
Class Sub-Judge had no jurisdiction be¬ 
cause the amendment does not so relate 
back. He may not approbate and re¬ 
probate and seek to negative the con¬ 
tention he successfully urged in the 
Tando Sub-Court. 

Mr. Hardasmal contends that jurisdic¬ 
tion cannot be conferred by estoppel. 
But jurisdiction in the sense in which it 
is used in the present case does not refer 
to the competency of the Court. The 
Court of the Sub- Judge, First Class, is 
competent to try the suit. If the suit 
were within the limits of the pecuniary 
jurisdiction of a Court of lower grade, 
the trial by the higher Court would only 
be an irregularity contravening S. 15, 
Civil P. C., and the defendant is precluded; 
from objecting to an irregularity which! 
he himself has invited. But we do not 
consider that S. 15 precluded the Sub- 
Judge, First Class, from baking cogniz¬ 
ance of the suit. As explained in Wadhu- 
mal v. Chellomal (l) it is the value put 
by the plaintiff that prima facie deter¬ 
mines jurisdiction and that value is 
over Rs. 5,000, and the contrary princi¬ 
ple that the, jurisdiction of a Court of 
lower Court must not be ousted by an 
exaggerated claim,is not applicable here, 
for the plaintiff would have gone to the 
lower Court if defendant had allowed 
1. (1912) 6 8 L 'R 256—19 I C 870. 
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him to do so. We accordingly reverse 
the order of the First Court, bub-Judge, 
Hyderabad, and direct him to admit the 
plaint. Respondents to pay the costs of 

this appeal. 

v.r r.K. Order reversed. 

A. I. R. 1915 Sind 4 

Pratt, J. C. and Fawcett, A. J. C. 

Karachi Municipality — Defendant 
Appellant. 

v. 

Shamoo Ladha and others Plaintiff 

and Defendant—Respondents. 

First Appeal No. 17 of 1911, Decided 

on oOth September 1914. 

Limitation Act (1908), Sch. 1, Arts. 28 and 
144 Land granted by Government to Muni¬ 
cipality—Possession of Municipality held to 
be in its own right as beneficial owner 
Rights to possession held extinguished by 
adverse possession for more than 12 years. 

The plaintiff sued the Karachi Municipality 
seeking a declaration of his title as against the 
Municipality regarding a portion of land forming 
a corner space adjoining a public street alleging 
to have acquired the rights of the Municipality 
to the land by adverse possession for more than 
12 years before suit. By its Resolution dated 
-3rd November 1873, the Government had granted 
the beneficial interest in all waste lands within 
the Karachi Municipal District to the Karachi 
Municipality including the exclusive right of 
possession for ever, subject only to the right of 
prsi-umption if required for a public purpose: 

Held: that the possession of the Municipality 
was not that of an agent or a servant of the 
•Government but in its own right as a beneficial 
owner, and that consequently the right of the 
Municipality to possession was extinguished by 
adverse possession for 12 years under S. 2S read 
wifch Art. 144, Lint, Act. [P 5 C 1, 2] 

Rupchand Bilaram —fer Appellant. 

Wadhoomal Oodharam — for Respon¬ 
dents. 

E. Raymond —for Secretary of State. 

Pratt, J. C.— On the issue remanded 
tha lower Court has found—there was 
transferred by Government to the Muni¬ 
cipality, on or about 1873, the exclusive 
right of possession for ever over the land 
ia 3 uit, subject to the right of resump¬ 
tion if required for a public purpose; 
there was also transferred the right to 
grant a lease for a long term, subject to 
and in accordance with certain rules to 
he sanctioned by Government. Ojections 
to this finding have been filed by defen¬ 
dant 2, the Government Pleader. The 
Secretary of State contends that he is 
prejudiced by the terms of the issue and 
that it should have been wide enough to 
include the question as to whether title 
vests in Government or in the Munici¬ 


pality. But the issue does cover this 
question for the antecedent title of 
Government is admitted and therefore 
the only question that remains is whe¬ 
ther any of those admitted rights of 
ownership have been transferred to the 
Municipality. The object of joining de¬ 
fendant 2 in the suit was to obtain the 
best evidence on this point and to safe¬ 
guard the interests of Government. The 
Government Pleader admits that he has 
had every opportunity of adducing evi¬ 
dence as to the present title claimed by 
Government and it is therefore, difficult 
to understand on what the allegation of 
perjudicerests. The further evidence pro¬ 
duced consists of two Government Reso¬ 
lutions intermediate between the last two 
referred to in the remand order i. e., the 
ambiguous Government Resolution of 
1873 and Government Resolution of 1910, 
in which the transfer of a beneficial in¬ 
terest to the Municipality was admitted. 
These two Government Resolutions are 
(1) of 1898 and (2) of 1909. 

The Government Resolution of 1898 
arose out of a reference by the Commis- 
9 ioner-in-Sind who pointed out that the 
praotice of the Municipality granting 
leases of waste lands had been in force 
since 1883 and recommended that Govern¬ 
ment, with a view to assure the title of 
grantees of waste land in Karachi,should 
formally transfer all such land to the 
Municipality. There was muoh corres¬ 
pondence on this reference. Government 
took the advice of its law officers and 
referred the matter to the Government 
of India. Finally in accordance with sug¬ 
gestions made by the Government of 
India, Government issued this Govern¬ 
ment Resolution drawing a distinction 
between lands granted prior tofcheGovern- 
ment Resolution of 1873 and lands grant¬ 
ed subsequent to that date. As to the 
former lands the Government Resolution 
states : 

“The Commissioner-in-Sind accepts the con¬ 
clusion that the Municipality retains no right in 
the lands leased before 3rd November 1873; (the 
date of the Government Resolution of 1873).” 

This accords with the conclusion ar¬ 
rived at in the remand order. As to the 
latter lands, i. e., lands leased after 3rd 
November 1873, the Government Resolu¬ 
tion states that “full proprietary rights” 
have not been transferred to the Munici¬ 
pality, but that 

“as pointed out by tha Honorable Advocate- 
General, the Municipality is entitled to all the 
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benefits arising from the lands in question except 
suob ns would arise from the sale of tbe lands 
themselves. The retention of tho proprietary 
right in the state is in consonance with tbe 
stipulation that Government may re*possess 
themselves of such of tbe lands as may be re¬ 
quired for a publio purpose.” 

Here is a clear admission that while 
Government are the owners of the land, 
still some of the rights of ownership have 
been transferred to theMunicipality, and 
these rights included the right of posses¬ 
sion subject to dispossession by Govern¬ 
ment if the land were required for a 
public purpose. Government therefore 
recognized that a benefioial interest in 
the land had been transferred to the 
Municipality and in the 2nd Govern¬ 
ment Resolution, that of 1909, rules were 
sanctioned regulating the disposal of the 
land by the Municipality. The preamble 
to these rules is as follows: 

“Whereas Government has granted the bene' 
fioial interest in waste lands within the Karachi 
Municipal District to the Karachi Municipality 
under Government Resolution 6072, dated 3rd 
November 1873, the following rules are made for 
the disposal of the said lands.” 

This clear admission of a transfer of 
an interest to the Karachi Municipality 
was repeated in the Government Resolu¬ 
tion of 1910 referred to in tho remand 
order. 

On the face of these admissions it is idle 
to contend that the possession of the 
Municipality is that of an agent or servant 
of Government. The Municipality are in 
possession and have a right as against 
Government to retain possession, subject 
only to dispossession by Government 
when the land is required for a public 
purpose. It is contended for the Muni¬ 
cipality that the transfer on 3rd Novem¬ 
ber 1873 was prior in date to the enact¬ 
ment of the Bombay District Municipal 
Act 6 of 1873; that the Municipality on 
that date was incorporated under Act 26 
of 1850, and had no power to hold land. 
Mr. Rupchand suggests therefore that 
the grant was ineffectual as the Munici¬ 
pality was not a competent transferee. 
Mr. Rupchand points out that no express 
power to hold land is conferred by Act 
26 of 1850. On the other band it is 
unsual to find such a power expressed 
in Indian AcfcB. In English Statues of 
Incorporation the power has to be ex¬ 
pressly conferred in order to avoid tbe 
Statutes of Mortmain, but there is no 
such necessity in India. For instance, 
the power of a Company to hold land is 


expressly conferred by S. 16, Companies 
Consolidation Act, 1908, but there is iso 
such power in the corresponding S. 41, 
Companies Act 6 of 1882 No doubt a 
statutory Corporation can only exercise 
such powers as are expressly or impliedly 
conferred by the statute creating it: 
Ashbury Hallway Carriage and Iron Co. y 
v. Hiche (l). But the implication is I 
think clear in Act 2G of 1850, for Ss. 6 
and 2 require the Municipality to make 
tanks and roads and that must imply the 
power of acquiring land for the purpose 
of opening up roads and making tanks, 
Tho power to hold land was not ex¬ 
pressly conferred upon District Munici¬ 
palities until 1884: see S. 15, Bombay 
Act 2 of 1814, but it was similarly im¬ 
plied in Bombay Act 6 of 1873, for S. 17 
declared that certain immovable pro¬ 
perty vested in them, I feel no doubt 
therefore that the Municipality were 
competent transferees of the interest 
vested in them by the Government Re¬ 
solution of 1873. 

Mr. Rupchand next contends that the 
plaintiff only claims a lease and that as 
lessee his possession cannot be adverse. 
The word used in the plaint however is 
sanad or grant and para. 2 of the plaint 
expressly claims ownership of tbe land. 
Plaintiff claims that the Municipality 
have granted their rights to him or in 
the alternative to have acquired those,, 
rights by prescription. Tbe rights trans¬ 
ferred by Government have been extin¬ 
guished and are now vested in the plain¬ 
tiff. The plaintiff having the right of; 
possession, the site is not one to which! 
S. 122 (2), Municipal Act applies, i. e., 
it i9 not ’an open space not being pri’ 
vate property.” Tbe expression private 
property doe3 not imply that all the> 
rights of ownership are vested in a 
private person—otherwise a lessee from. 
Government for 989 years would be 
liable to eviction by a Municipality. I 
would therefore confirm the deoree of 
the lower Court and dismiss this appeal. 
Plaintiff to recover his costs in both 
Courts from defendant 1. Defendant 2 
to bear his own costs. 

Fawcett, A. J. C. —The lower Court’s 

finding on the issue remanded by this 
Court is that there was transferred by 
Government to the Municipality, in or 
about 1873, the exclusive right of pos¬ 
session for ever over tjio l and in suit , 

1711875) 7 H L 663=88 L T 461-24 W R 794 
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subject to the right of resumption if 
required for a public purpose; there was 
also transferred the right to grant a 
lease for a long term, subject to aand in 
accordance with certain rules to be sanc¬ 
tioned by Government. This finding is 
attacked both by the Government Plea¬ 
der and Mr. Rupchand for the Munici¬ 
pality. In my opinion however nothing 
which has been urged by them upsets the 
conclusion as to the effect of the Govern¬ 
ment Resolution of 1873, which has 
been come to by the two learned Judges 
Mr. Waley Cohen and Mr. Crouch, in the 
Court below, and which after full con¬ 
sideration and much discussion was 
adopted by Government themselves. 
Thus in para. 3 of Government Resolu¬ 
tion No. 2410, dated 5th April 1898, 
Government adopt the view of the 
Advocate-General that 
“the Municipality is entitled to all bsnefits 
arising from the lands in question, except such 
as would arise from the sale of the lands them¬ 
selves,” 

and Government have in 1910 made 
the further express admission referred 
tc in this Court’s previous judgment. 
This construction of the Resolution of 
1873 is supported by R. 8 of those con¬ 
tained in that Resolution, and no suffici¬ 
ent reason is shown for treating it a3 an 
erroneous one, On the other hand the 
construction which Mr. Wadhumal asked 
the Court to put on it, viz., that it 
transferred full proprietary rights to the 
Municipality, is clearly opposed both to 
the language used and the principle that 
a grant from the Crown is construed 
most strictly against the grantee and 
most beneficially for the Crown, so that 
nothing will pass to the grantee by the 
clear and express words (Broom’s Legal 
Maxims, 7th Edn. p. 450). The main 
contention of the Government Pleader 
and Mr. Rupchand was that, notwith¬ 
standing the transfer of the right of 
possession and to grant leases to the 
Municipality, the proprietary right re¬ 
mained in Government, and the Munici¬ 
pality in regard to these lands occupied 
the position merely of an agent or trustee 
for Government. But the extent of the 
beneficial interest transferred to the 
Municipality show9 beyond any doubt 
that it cannot be regarded a3 a mere 
agent, and though, no doubt, it holds 
the lands as a trustee, it is trustee, not 
or Government, but for the purposes of 


the proper management of the Karachi 
Municipal affairs in accordance with 
the provisions of the Bombay District 
Municipal Act, 1901. Assuming that 
the ultimate proprietary right to the 
land remained vested in Government, 


this, in my opinion, makes no difference 
in this case. On this point I concur 
with the remarks of the learned Judge 

in his reasons for his finding, viz., 

“The Municipality cannot transfer the full 
rights of ownership, but having been given pos¬ 
session of all waste lands with the expressed in¬ 
tention on the part of Government that they 
shall retain possession, and having expressly 
been given authority to grant long leases on 
certain conditions, the y can, so long as they act 
within the rules sanctioned by Government, give 
a perfectly good title to their leases.” 

To put it in another way, the Munici¬ 
pality is "a person entitled tjo the pos¬ 
session of” the waste lands in question 
within the meaning of S. 8, Specific 
Relief Act. It could, therefore, have 
sued the plaintiff or his predecessor-in- 
title for possession of this piece of land 
in its own name, by virtue of the right 
to such possession conferred on it by 
Government: of. Coverdale v. Charlton 

(2) and the remarks of James, L. J.. in 
Bolls v. Vestry of St. George Southwark , 

(3) that that case decided 

“that something more than easement passed 
to the local board, and that they had some right 
of property in and on and in respect of the sort 
which would enable them as owners to bring a 
possessory action against trespassers”. 

Any such suit must under Art. 144, 
Lim. Act, be brought within 12 years 
of the time when the possession of the 
plaintiff or his predecessor-in-title be¬ 
came adverse to the Municipality. If 
that period has expired, then the right 
of the Municipality to this property has 
become extinguished under S. 28 Lim. 
Act. The plaintiff in his suit merely 
seeks a declaration of his title as against 
the Municipality, and not as against 
Government, and it is open to him to 
claim this limited declaration under 
S. 42, Specific Relief Act. Any pro¬ 
prietary or other right that may be 
vested in the Grown cannot affect the 
decision of this question as betweea the 


plaintiff and the Municipality, nor can 
it affect the operation of S. 28 and 
Art. 144, Lim. Aot, in regard to the right 
of the Municipality t o possession of th e 

2. (13787 43 L J Q 6 128=4 Q B D 104=70 
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land in suit. In this particular ca3e, it 
was admitted by the Pleader for the 
Municipality at the trial that the plain- 
tiff, or bis father, had a shop on the land 
for 12 years prior to 1900. The land is 
a corner space adjoining a public street, 
and suoh an occupation of the site must, 

I think, be taken to be adverse to the 
Municipality. There is no allegation by 
the Municipality that the occupation 
was permissive, and the evidenoe points 
the other way. In the circumstances I 
think it dearly must be taken to have 
given notice of adverse possession which, 
if the Municipal authorities had exer¬ 
cised due diligence, should have led to 
inquiries by them and knowledge of the 
encroachment long before 1908. Even 
if the witness Nathan is correct in his 
statement that the shop first came into 
existence in 1897 or 1898, plaintiff has 
still acquired a prescriptive title as 
against the Municipality. 

Sub-S. (2) of S. 122, Municipal Act, 
does not, in my opinion, help the Munici¬ 
pality in this case. As plaintiff has 
acquired a prescriptive title as against 
it. the land is “private property,” at any 
rate qua the Municipality. An estate 
less than freehold of the kind known in 
English Law as “chattels real,” is 
nonetheless'“private property,” of Ch. 5, 
of Vol. I, of Stephen’s Commentaries on 
the Laws of England. Mr. Rupchand 
further contended that the Municipality 
could not in 1873 hold any rights in 
lands, as no such power is conferred on 
them hy Act 26 of 1850, which was then 
in force. But this contention proceeds 
■on the English rule of law that corpora¬ 
tions cannot lawfully hold lands without 
the lioense of the Crown or the authority 
of Parliament. As stated in the Ency¬ 
clopaedia of the Laws of England, Vol. 9, 
p. 441, this rule is based on the Mort¬ 
main Acts, which do not apply to India, 
•cf. Broughton v. Mercer (4), and in any 
ca-se, as the transfer was one not merely 
with the license of the Crown but by 
the Grown, the rule in question would 
■not invalidate this transfer. There is 
no reason, therefore, for holding that 
■Government could not legally transfer 
the beneficial interest in the lands which 
it did (under powers conferred on it by 
the Government of India) in the Govern¬ 
ment Resolution of 1873. . The Act of 
1850 also seem9 clearly to imply that a 
4. (1875) 14 B L R 442~ 


Corporation under that Act might legally 
hold lands, though this is not expressly 
stated. I, therefore, concur in the order 
contained in the learned Judicial Com¬ 
missioner’s judgment 

v.R/ r.K. Appeal dismissel. 


A. I. R. 1915 Sind 7 

Pratt, J. C. and Crouch, A. J. C. 
Karachi Municipality — Defendant— 
Appellant. 

v. 

Shamoo Ladha —Plaintiff — Respon¬ 
dent. 

First Appeal No. 17 of 1911, Decided 
on 4th November 1914. 

(a) Rules of Judicial Commissioner’s 
Court (Sind)—Appendix 6, Cl. (g)—Defen¬ 
dants making plaintiff’s suit test case to de¬ 
cide important question bearing upon their 
right of disposal of waste land—Case held to 
be fit one for granting pleader’s special 
fees. 

Where the defendants made the plaintiff’s suit 
a test case in order to decide an important 
question bearing upon their right of disposal of 
waste lands and the intricacy of the trial was 
chiefly due to defendants’ ignorance of their own 
title: 

Held: that it was a fit case for granting 
Pleader’s special fees assessed under clause (g) of 
Appendix 6 of the Rules of the Judioial Com¬ 
missioner’s Court. [P 8 C 1] 

(b) Rule* of Judicial Cemmiaaioner’s 
Court (Sind)—Appendix 6, Cl. (g)—Grant of 
special fees to pleaders—Circumstances to 
be considered. 

A low valuation of his claim by a party is only 
one of the circumstances which the Court will 
consider in the exercise of its discretion to grant 
special fees: 4 S L R 37 [F B), Dist. 
y [P 8 C 1] 

Rupchand Bilaram —for Appellant, 
Wadhamal Oodhuram — for Respon¬ 
dent. 

Judgment.— This is an application by 
plaintiffs - respondents to be allowed 
Pleader’s fees as between Pleader and 
olient under Cl. (g) of Appendix 6 of 
the Rules of the Court. The fee of Rs. 30 
allowable under R. (a) is inadequate 
having regard to the intricacy of the 
case, but Mr. Rupchand contends that 
under the authority of Goverdhandas v. 
Naraindas (l), the plaintiffs are not en¬ 
titled to enhanced fees because they 
might have put a higher valuation on 
the injunction whioh they sought. The 
valuation made by the plaintiff would 
regulate the fee under Cls. (a) and (b) of 
Appendix 6, but in no way affect the fee 
under Cl. (g). The case of Goverdhan 
d as v. Naraindas (l) only rules that th e 
~1. (1910) 4 S L R 87=7 I C 601 (F B). 
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low valuation is one of the circumstan- 
ices which the Court will consider in the 
exercise of its discretion to grant special 
fees. It also proceeded on the ground 
that the conduct of the defendants had 
not contributed to the cost of the liti¬ 
gation. That is not the case here. 

The length and the intricacy of the 
trial was chiefly due to the defendants’ 
ignorance of their own title. This was 
the chief difficulty in the suit and it was 
for this reason that it became necessary 
to remand the appeal and join Govern¬ 
ment as a party; moreover the defen¬ 
dants made plaintiff’s suit a test case in 
order to decide an important question 
bearing upon their right of disposal of 
waste lands. We therefore think this 
case a fit one in which to order Pleader’s 
fees to be assessed under 01. (g) of Ap¬ 
pendix 6 of the Rules of the Court. 

v.r./r.k. Order accordingly. 

A. I. R. 1915 Sind 8 

Pratt, J. C. and Crouch, A. J. C. 

Emperor 

v. 

Kadir Bux —Accused—Respondent. 

Crim. Appeal No. 115/2 of 1914, Deci¬ 
ded on 12th January 1915, against the 
acquittal order of the Addl. Sess. Judge, 
Larkana. 

Criminal P. C. (1898), S. 417—Appeal 
from acquittal —Erroneous view of evidence 
by lower Court—Appellate Court has no 
jurisdiction to refuse to convict. 

The Criminal Procedure Code makes no dis¬ 
tinction between an appeal from a conviction 
and an appeal from an acquittal. Consequently 
if in an appeal from an acquittal, the appellate 
Court thinks that the lower Court has taken an 
erroneous view of the evidence it has no juris¬ 
diction to refuse to convict: 17 Cal 485; 19 Bom 
51; 20 All 459; Ref. [P 9 C 1] 

E. Raymond —for the Crown. 

Kalumal Pahlumal —for Accused. 

Pratt, J. C . —This is an appeal under 
S. 417, Criminal P. C., against the order 
of the Additional Sessions Judge of Lar¬ 
kana acquitting the accused, Kadirbux, 
who had been charged with an offence 
under S. 304, Part 1, I. P. C. The de¬ 
ceased Bachal had land in the village of 
Rahuja and was the son of Lano, the 
headman of the Rahujas of that village. 
Information that he had been beaten by 
the accused in a quarrel over a right of 
water was brought to the Larkana Police 
Station at 4 A. M. on the 8th July by 
one Jan Mahomed. The Sub-Inspector 
reached the village before sunrise and 
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within a few hours completed his in¬ 
vestigation, arrested the accused and 
sent the corpse to the dispensary at 
Larkana where it arrived the same morn¬ 
ing. The doctor found a contusion 3 
inches long by \ inch broad on the outer 
side of the right thigh, and an extravasa¬ 
tion of blood below the skin on the right 
temple. A clot of blood had formed on 
the brain below the temple and this was- 
the cause of death. The Sessions Judge, 
without expressing any very definite 
opinion, seemed inclined to the view 
that the blow on the head was the result 
of a fall. No doubt the injury might 
possibly have been caused by a fall, but 
as the ccntusion on the thigh was clear¬ 
ly a stick blow there can be no reason¬ 
able doubt but that the damage to the 
head was also caused by a stick. 

The next question is whether it was- 
the accused who hit Bachal on the head 
with a stick. On the whole I feel no 
doubt that the case is a true one. Bachal 
must have named his assailant; the 
quarrel as to water receives corrobora¬ 
tion from the shortage of water which 
necessitated the witness going to settle 
rotation of water supply and by the dam 
in the Karia; the first information at- 
Larkana was given before the offence 
took a serious turn and it names the 
accused and there could have been no 
motive for fabrication then, and the very 
brevity of the information shows that 
there had then been no thinking over or 
manipulation of the case. Neither the- 
father nor the witnesses bear any grudge 
against the accused nor have any motive 
for falsely charging him. Mr. Kalumal 
refers to the cases of Empress of India 
v. Gayadin (l) and Queen-Empress v„ 
Robinson (2) and contends that even if 
we disagree with the view of the Ses¬ 
sions Judge, we should not interfere be¬ 
cause he tried the case carefully and his 
conclusions are not unreasonable or per¬ 
verse. The cases cited do go the length 
of saying that the High Court should not 
interfere under S. 417 unless there has 
been an egregious failure of justice. But 
they have been practically overruled by 
the same High Court in the case of 
Queen Empress v. Brag Bat (3). I think 
the view taken by the Calcutta and 
Bombay High Courts in Queen-Empress, 

1. (1882) 4 All 148. 

2. (1894) 16 All 212. 

£. (1899) 20 All 459. 
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v. Bibhuti Bhusan Bit (4) and Queen- 
Empress v. Kariqowda (5) is the correct 
one. The Code makes no distinction 
between an appeal from a conviotion and 
an appeal from an acquittal. In the ap¬ 
peal from an aoquittal if this Court 
bhinkB the lower Court has taken an 
erroneous view of the evidence, it has no 
jurisdiction to refuse to oonvict. 

The power of appeal under S. 417 is 
one that should be exeroised sparingly 
by Government. But the discretion to 
exercise that right of appeal appertains 
to Government and is not subject to the 
control of the Court. I have therefore 
no hesitation in giving effeot to my con¬ 
clusion that the accused is guilty. I do 
not however think that he knew that he 
was likely to cause death. I would 
therefore convict him of an offence under 
S. 325, I. P. C., and sentence him to 
rigorous imprisonment for one year. 
Crouch, A. J. C. —I concur. 

V.r./r.K. _ Acquittal reversed. 

4. (1890) 17 Cal 486. 

6 . (1896) 19 Bom 51. 

A. I. R 1915 Sind 9 

Pratt, J. C., and Crouch, A. J. C. 

Kanayaram and others —Plaintiffs 
Appellants. 

v. 

Tirithsing and others —Defendants 
Respondents. 

Second Appeal No. 24 of 1913, Decided 

on 28th April 1915, against the decision 

of Dist Judge, Sukkur. 

Transfer of Property Act (1882), S. 52 
Decree for sale obtained by first mortgagee 
—Mortgage subsequent to decree in favour of 
second mortgagee—Sale in execution of dec¬ 
ree by first mortgagee—Rights of second 
mortgagee—Second mortgagee held to have 
no remedy against land but held entitled to 
only personal decree — Second mortgagee 
had no rights than other those of mortgagor— 

Civil P. C. (1908), O. 21, R. 89. 

A mortgaged certain land with B in 1903. B 
got a decree for Bale of the mortgaged property 
in 1906. After the decree A mortgaged the same 
land by way of second mortgage with C in 1906. 
In 1910 the land was sold by the Court in execu¬ 
tion of JB’b decree and purchased by D. The 
surplus after paying B'a claim was paid away to 
A. Subsequently C filod the present suit against 
A and D olaiming to have the mortgaged pro¬ 
perty re-sold: . 

Held] (1) that C had no remedy against the 
land but was only entitled to a personal decree 
and that what was sold at the sale in execution 
of the 1 st mortgigee’s decree was the right, 
title and interest of the mortgagor as it existed 
at the time of the first mortgage; 16 Bom 486, 
Bej, to. [P 9 0 2 


(2) tbat the second mortgago being subsequent 
to the decree the second mortgngo had do 
rights other than those of the mortgagor tbrouRh 
whom ho olaimed and was bound by the decree; 

[P 9 0 2) 

(8) that the mortgagor's right of redeeming 
the first mortgage was determined by the decree 
and the effect of the sale was to deprive the 
second mortgagee of his security. [P 10 0 1] 
(4) that as the second mortgagee failed to save 
his security by paying the amount of the decree 
on the first mortgage into Court under O. 21, 
R. 89, a9 representative of the judgment-debtor, 
the mortgagor, he had no remedy against the 
land. [P 10 C 1] 

Dipchand T. Ojha —for Appellants. 
Kimatrai Bhojraj —for Respondents. 
Pratt, J. C .—The facts of the case 
are simple. On 19th April 1905 the first 
mortgagee obtained a decree for sale of 
the property in suit. On 9th July 1906 
the mortgagor, defendant No. 1, executed 
a second mortgage io favour of the plain¬ 
tiffs who are appellants. On 9th March 
1910 the property in suit was sold in 
execution of the first mortgagee’s decree- 
and was purchased by defendant’s Nos. 2 
3 and 4. 

The plaintiffs eue to enforce their 2nd 
mortgage by sale of the mortgaged pro¬ 
perty. The lower Appellate Court gave 
them a persona! decree against the mort- 
gagor, defendant No. 1, only. 

The plaintiffs appeal claiming a decree 
for the sale of the property. The claim is 
clearly unascertainable. If the second 
mortgage had been prior to the first 
mortgagee’s suit, they would only hava 
been entitled to recover the amount of 
their second mortgage out of the surplus- 
sale-proceeds after the sale in satisfac¬ 
tion of the first mortgage: See Form 7, 
Appendix D of the Civil P. C. No doubt 
in that case they would have been at 
liberty to redeem the first mortgage and 
to step into his shoes, but here they 
have not that right fcr the seoond mort¬ 
gage being subsequent to the decree of 
the first mortgagee, tbe second mort¬ 
gagees can have do rights other than 
those of the mortgagor through whom 
they claim aod the mortgagor’s right of 
redeeming the first mortgage was deter¬ 
mined by the decree. 

Further, what was sold at the sale in 
execution of the 1st mortgagee’s decree 
was the right, title aud interest of the 
mortgagor as it existed at the time of the 
first mortgage, Dadoba Arjunji v. Damo- 
dar Baghunath (l). The second mort¬ 
gage being subsequent to the decree th& 
1. (189 12 o Bom 486. 
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3 econd mortgagees are bound by it and 
the effect of the sale was to deprive 
them of their security. 

The second mortgagees as represen¬ 
tatives of the judgment-debtor, i. e. the 
mortgagor might have saved their secu¬ 
rity by paying the amount of the decree 
on the first mortgage into Court under 
O. 21, R. 89. But they did not choose 
to do this and have, therefore now no 
remedy against the land. 

I would confirm the decree of the 
lower Court and dismiss the appeal with 
costs. 

Crouch, A. J. C. —In this case plain¬ 
tiffs sued for the recovery of Rs. 100, 
principal and interest, and sought for 
sale of certain land alleged to have been 
mortgaged to them by defendant No. 1. 
The lower Appellate Court has granted 
a personal decree against the defendants. 
Against this latter order plaintiffs appeal. 

The facts of the case are as follows:— 
In 1903, the land in suit was mortgaged 
by Wasumal, defendant No. 1. The mort¬ 
gagee instituted a suit to enforce his 
mortgage and, in April 1905, a decree for 
sale was passed. In 1906 Wasumal pur¬ 
ported to mortgage the land by way of 
second mortgage to plaintiffs. In 1910, 
the land was sold by the Court in execu¬ 
tion of the mortgage decree for sale, and 
was purchased by Tirithsing.Ghansham- 
das and Khubsing, respondents Nos. 1— 
3. The sale realised considerably more 
than the amount due to the mortgagee 
judgment-creditor and the surplus after 
satisfying the decree was withdrawn by 
the judgment-debtor, Wasumal. The 
purchasers under the Court-sale entered 
into possession of the land, and Were in 
possession at date of suit. 

Under the old Common Law rule of 
lis pendens, embodied in S.»52, T. P. Act, 
the judgment-debtor could not, after the 
date of decree for sale, deal with the 
property so as to affect the rights under 
the decree of the judgment-creditor. At 
the sale, the property was sold not 
subject to the alleged second mortgage, 
and the purchasers took the property 
free of it. All that could be transferred 
to the second mortgagee was such right 
in respect of the land as the judgment- 
debtor still bad, that is, a right to recei¬ 
ve the surplus purchase-money after 
satisfying the decree. He could not, by 
executing a deed of mortgage, compel the 
judgment-creditor to sell subjeot to the 


claim of the second mortgage, or compel 
the judgment-creditor to obtain payment, 
if he could do so. The plaintiff had, un¬ 
doubtedly, an equitable right against 
the surplus sale-proceeds, but this right 
he made no attempt to-enforce. No right, 
title, or interest in the land itself was 
transferred, and plaintiff cannot now 
enforce his claim by a sale of land. Nor 
has he any right of redemption, for the 
mortgagor’s equity of redemption was 
sold at the Court-sale. 

I would dismiss the appeal with cost3. 

v.r./r.k: Appeal dismissed. 

A. 1. R. 1915 Sind 10 

Pratt, J. C. and Crouch, A. J. C. 

Ghumanmal Murijmal and others 
Defendants—Appellants. 

v. 

Papurbai and another — Plaintiffs 
Respondents. 

First Appeal No. 52 of 1912, Decided 
on 16th December 1914, against decree 
of First Class Sub-Judge, Sukkur. 

Partnership—Assets—Land purchased °ut 
of partnership assets—Presumption It does 
not necessarily become part of joint estate 
of partners. 

It cannot be laid down as a universal rule, 
that when lands are bought by partners in trade 
and are paid for out of the partnership assets, 
they of necessity become part of the joi^t estate 
of the partners. There are different purposes 
for which the lands may have been bought. 

If land is purchased out of the partnership 
assets and not used for the purpose of partner¬ 
ship business, the question is an open one and 
is to be determined on the general evidence- 
Bank of England case , (1861) 130 R R 276; Foil. 

[P U C 1,2 j 

Hardasmal Ghurbamal — for Ap¬ 
pellants. 

Lalchand Eassomal —for Respondents. 

Judgment. —The plaintiff, widow of 
Laru, has sued Laru’s brother, Ghuman, 
and his sons for partition of an estate 
consisting of a field, shops and houses. 
The defendants raised several and incon¬ 
sistent defences. They said that Laru 
had made a verbal will appointing de¬ 
fendants to be o-vners of all his property 
and declaring plaintiff 1 to be entitled 
only to maintenance during her life-time; 
that the estate was not purchased for the 
firm of Laru and Ghuman; that in that 
firm Laru had only 1/5th share; and 
that as Laru died in 1900, the partner¬ 
ship was dissolved in that year and the 
plaintiff’s only remedy was a suit for an 
account for that dissolved partnership 
and that the remedy was barred by 
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limitation. The lower Court has found 
that there was no will; that Lam and 
Ghuman were partners until the death 
of Laru on the 15th March 1900; and 
that Laru’s share in the partnership was 
26^ out of 54 annas; and that the pro¬ 
perty was aoquired out of partnership 
assets. On all these points the findings 
•of the lower Court have nob been chal¬ 
lenged. But the lower Court found that 
although the whole estate exclusive of 
two fields had been purchased out of 
partnership assets, yet the estate so pur¬ 
chased was held by Luru and Ghuman as 
•co-owners and decreed plaintiff s claim 
for partition and possession of her 
husband’s share. It is on this point 
alone that Mr. Hardasmal in his careful 
and able argument has attacked the 
•judgment of the lower Court. His con¬ 
tention is that the mere fact that the land 
was purchased out of the partnership pro¬ 
perty raises a presumption that the land 
is partnership property. But in the case 
of a purchase of land it cannot be said 
that there is a presumption either way, 
for much depends upon the purpose for 
which the land was purchased. The law 
on this point was laid down in Bank of 
England case (l). Turner, L. J., said 
at p. 284: 

“It cannot, I think, be laid down as an uni 
versal rule, that when lands are bought by 
•partners in trade, and are paid for out of the 
partnership assets they of necessity become part 
•of the joint estate of the partners. There are 
different purposes for which the lands may have 
been bought. They may have been bought for 
4 he purpose of being used and employed in the 
trade ...or they may have been bought, not for 
the purpose of being used or employed in the 
trade, but for the purpose of a mere speculation 

on account of the partnership.Again they 

may have have been bought without reference 
to the purposes of the trade or the benefit of the 
partnership, with the intention of withdrawing 
from the trade the amount employed in the 
purchase, and converting that amount into 
separate property of the partners, or they may 
have been bought on account of one or more of 
the partners, he or they becoming debtors to the 
partnership for the amount laid out in the put* 

-chase.Where land purchased is not merely 

paid for out of the partnership assets, but is 
bought for the purpose of being used and em- 
ployed in the partnership trade, it is scarcely 
possible to conceive a case in which there could 

be sufficient evidence to rebut the trust, . 

<but where the land is not purchased for these 
purposes, the question becomes more open, and 
,<vre have to consider whether the circumstances 
^attending the purchase show that it was made 
•cn account of the partners individually, 

^1. (1907) 199 R R 126. 


any one or more of them in \vli:so name the 
land may have been bought.” 

It follows, therefore, that if land is 
purchased out of the partnership assets 
and not used for the purpose of partner¬ 
ship business, the question is an open 
one and is to be determined on the 
general evidence. Here the partnership 
business was a grocer s shop and the 
land was not necessary for the purpose 
of this business. Mr. Hardasmal points 
to a potamel of a prior partnership of 
the brothers and two others which was 
dissolved in 1887, and there some land 
is shown as part of the partnership as¬ 
sets. But even if this be the same land 
the admission of the principal defendant, 
Wadhumal, shows that in 1887 the old 
shop was demolished, fresh accounts 
kept, and a new business started in a 
new shop on different lines altogether. 
There were then only two brothers who 
were interested, and it seems more pro¬ 
bable that they treated the landed pro¬ 
perty that had been acquired as property 
of which they were the co-owners. This 
inference receives support from the fact 
that the defendants have not produced 
any account of the partnership from 1887 
to 1900 and further from the fact that 
the plaintiff, widow of one of the brothers 
retained physioal possession of some pro¬ 
perty. It is scarcely open to the de¬ 
fendants to allege tha* the property was 
held in any other way, because through¬ 
out the proceedings in the lower Court 
Wadhumal stoutly maintained that the 
landed property had no connection what¬ 
ever with the shop. 

There is only one other point raised in 
the appeal, and that is the question of 
the non-joinder of Shinho, who is the 
grandson of Ghuman. Shinho was 
originally a party but was dropped by 
the plaintiff on the 13th October 1911. 
The defendants raised no objection at 
that time and the Sub-Judge says that 
the matter was only incidentally referred 
to in the concluding arguments of the 
defendants’ pleader a year later. Under 
the circumstances the defendants must 
be held under O. 2, R. 7, to have waived 
the objection as to his non-joinder. It 
does not, however, appear that Shinho 
was really a necessary party. The pro¬ 
perty was not ancestral and the finding 
of the lower Courtis that it was Ghuman 
alone of the defendants’ branch who had 
such share in it. As to the cross-objec- 
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tion3—the joint property was shown in 
the schedule annexed to the plaint and 
no objection was raised in the written 
statement that this was property in 
which Ghuman was not interested. The 
decree, therefore, should be for the whole 
of this property with the exception of 
the two fields bought after the death of 
Laru. We accordingly vary the decree 
of the lower Court by including the 
portions of Survey Nos. 12, 15, 17, 207, 
20S, 209 and 1 and measuring 10 ghantas, 
3 acres, 2 acres— 13 ghantas, 23 ghantas, 
37 ghantas, 29 ghantas, and 2 acres 
respectively. The decree is otherwise 
confirmed and the appeal is dismissed 
with costs. Cross-objections allowed with 
costs. 

v.r./r.k. Decree varied. 


A I R 1915 Sind 12 

Fawcett, A. J. C. 

Ayoob Ismail —Plaintiff. 

v. 

Nur Mahomed Sileman —Defendant. 

Original Suit No. 575 of 1911, Decided 
on 2nd December 1914. 

Easements Act (1882), S. 23— Right to dis¬ 
charge water by sloping eaves—Height of 
eaves raised and roof on servient tenement 
projected further—Held that height of eaves 
could be raised only so long as it did not throw 
increased burden on servient tenement—That 
further projection amounted to trespass— 
That injunction was the proper remedy. 

Where the sloping eaves of the roof of a domi¬ 
nant tenement projected over a servient tenement 
to a certain extent, and the dominant tenement 
acquired an easement to discharge rain water by 
those eaves on the servient tenement, and where 
the dominant owner in constructing an upper 
storey raised the height of the eaves and further 
projected the flat roof planks and balcony or 
verandah roof of the first floor beyond the extent 
of the original projection: 

Held: (1) that the dominant owner had a right 
to raise the height of the eaves so loDg as he did 
not throw an increased burden upon the servient 
tenement: AIR 1914 Bom 243, Foil. (2) 
that the projections beyond their original 
extent amounted to an actual trespass on the 
principle of the maxim “ cujus est solum , ejus 
est usque ad coelum”: 29 Mad 511 ‘.Foil Corbett 
Hill , (1970) 9 Eq. 671: 28 Bom 428 : and 37 Bom 
491 Ref. (3) that under the circumstances of the 
oase injunction and not damages was the proper 
remedy. [P 12 C 1; P 13 C 1,2] 

Nadirshah and Kikla'—ior Plaintiff. 

Parsaram Tolaram —for Defendant. 

Judgment—Plaintiff sues for an in¬ 
junction ordering the defendant to remove 
certain projection which the defendant 
has built over the plaintiff’s land. 
There is no dispute that there arec suh 


projections. The defence set up by 
defendant is that the sloping roof of his 
old building projected over plaintiff’s 
land for about 45 years, and that in con¬ 
structing an upper storey he 
“has projected the flat roof, planks and verandah 
roof of the first floor to the same extent as his 
(former) sloping roof.” 

The evidence of Mr. Measham Lea and 
the sketch, Ex. 5, shows, however, that 
defendant has done more than this. It 
is not merely that the new roof projects 
over plaintiff’s land, but a whole portion 
of the new building, viz. a balcony or 
verandah, now projects over plaintiff’3 
land; and this projection is some 3 
inches more than the old sloping eaves. 
Moreover the roof to this projection itself 
projects about 9 inches further over the 
land. Plaintiff’s Pleader does Dot dis¬ 
pute that defendant has an easement to 
discharge eaves droppings on the plain¬ 
tiff's land by means of the old projecting 
roof; but he contends that defendant has 
no right to shift the position of the 
original projection. This contention is, 
however, clearly wrong. Defendant has, 
under S. 23, Easements Act, a right tc 
raise the height of the eaves so long as 
he does not throw an increased burden 
upon the servient tenement [cf. Mulia j 
Bhana v. Sundar Dana (l).] If the 
defendant, therefore, had confined him¬ 
self to merely projecting the new roof to 
the same extent as the old one, although 
at an increased height, the plaintiff 
would have had no cause of action. 
This would not in any way impose any 
additional burden on the servient herit¬ 
age. But what the defendant has done 
is a clear interference with plaintiff’s 
rights as owner of the land over which 
the projection has been built. It inter¬ 
feres, for instance, with plaintiff’s right 
to build up to and above the projecting 
eaves, so long as he arrange, for the carry¬ 
ing off of the rainwater dropping from 
the eaves [cf. Corbett v. Dill (2) and the 
cases following that decision, including 
those of Ranchod Shamji v. Abdulabhai 
(3), Chhotalal Hirachand v. Manilal 
Gagalbhai (4)]. 

Plaintiff cannot, if defendant’s build¬ 
ing remains, build on the space occupied 
by the projecting balcony up to its roof, 
as he otherwise would have been a ble to 

1. AIR 1914 Bom 243=21 I 0 352=38 Bom I* 

2. (1870) 9 Eq 671=39 L J Ch 647. 

3. (1904) 28 Bom 428. 

4. (1913) 20 I C 246=37 Bom 4. 
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do. The building of this projection is 
not a mere alteration of tbe mode of 
enjoying defendant’s eagement—whioh 
•was one merely of projecting his roof of 
eaves, and discharge of rain-water there¬ 
from on plaintiff’s land—but an actual 
trespass (except in regard to the new 
projecting roof) whioh infringes the 
principle of ownership, cujus est solum 
ejus est usque ad coelum [of.] Rathina- 
velu v. Kolandavelu (5).] Plaintiff also 
contends that, as defendant has made his 
new building so that the rain-water of 
the front half to the west now falls on 
the road instead of on to plaintiff’s land, 
he has abandoned his easement, so far as 
regards the corresponding portion of the 
old roof. This contention is directly 
supported by illustration (e) to S. 38, 
Easements Act, and is, I think, correct. 
No relief has, however been asked for in 
regard to the pieces of wood still project¬ 
ing in this part of the old roof, and as 
they at present do no harm, they can 
remain subject to plaintiff’s right of 
removal as declared above. 1 accordingly 
answer these issues as follows: 1. De¬ 
fendant has encroached on plaintiff’s 
land by projecting a balcony or verandah 
over the plaintiff’s land. 2 and 3. De¬ 
fendant has no right to any projection by 
twelve years’ adverse possession, but has 
a right to project sloping eaves—as an 
easement acquired by prescription to the 
extent of 1 foot and inches either in 
their old position or in a higher one, 
except in regard to the western portion 
where defendant has impliedly released 
the easement. 

The case of Chhotalal Hirachand v. 
Manilal Gagalbhai (4) shows that the 
prescriptive acquisition of the right in 
question is governed by S. 15, Easements 
Act, and not by S. 28, Lim. Act. As to 
the extent of the right of projection, I 
take Mr. Measham Lea’s measurement as 
more realiable than any other evidence 
in the case. The only remaining question 
is whether plaintiff should be allowed an 
injunction under S. 55, Speciffc Relief 
Act. Defendant’s pleader urges that 
there have been laohes disentitling the 
plaintiff to an injunction, but I do not 
think this is the case. Plaintiff gave a 
notice to defendant od 14bh October 1911, 
while the building was under construc¬ 
tion, for defendant himself says that it 
was not completed till 1 1 /2 or 13/4 
5. (1906) 29 Mad 511. 
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months after that. Tbe suit was brought 
on 22nd November 1911, and the affidavit 
of plaintiff dated 20th idem, accompany¬ 
ing the application for a temporary 
injunction, asserted (without subsequent 
contradiction) that tbe defendant was 
still constructing the projection. I do 
not believe defendant’s statement that 
the building was complete before the 
issue of the injunction, whioh is un¬ 
supported by any statement to that effect 
during the pendency of the injunction 
proceedings. There has not, so far as I 
can see, been any unreasonable delay on 
the part of plaintiff, who would have to 
wait for some time to see the nature of 
the projection in question. It is true 
that the utility of the dominant tenement 
is notat present substantially diminished, 
but it interferes with the right to build 
on the plot and thereby substantially 
diminishes its value. Also the amount 
laid out by the defendant on this projec¬ 
tion cannot have been very much, while 
the encroachment was one of rather an 
impudent kind. Following, therefore, 
the general principles which are sum¬ 
marized at pages 632 and 633 of Peacock's 
Law of Easements in British India, I 
grant plaintiff an injunction ordering the 
defendant to remove the whole of the 
projection complained of (viz. all the 
portion above the projecting line, which 
I have marked A B in the seotional 
sketch, Ex. 5, and which is there shown 
as measuring 1 foot 10i inches), except 
such portion of the tiled roof as projects 
not further than 1 foot and 74 inches 
over the plaintiff’s land. As plaintiff 
has substantially succeeded, the defend¬ 
ant must bear his costs of the suit. 

V.R./R K. Suit decreed. 

A. I. R. 1915 Sind 13 

Pratt, J. G. and Fawcett, A. J. G. 

Allahrakhio and another —Defendants 
—Appellants. 

v. 

Mt. Nanji- -Plaintiff—Respondent. 

First Appeal No. 32 of 1912, Decided 
on 21st December 1914, against decree 
of Addl. J. C., Sind. 

Hindu Law—Succession —Khojas—Khoja's 
widow is entitled to claim maintenance from 
person succeeding to the husband's estate. 

A 3 in matters iof succession and inheritance 
khojas are governed by the the Hindu Law, a 
khoja widow is entitled to claim maintenance 
from the person succeeding to her husband's 
estate, as this right Is au essential part of tha 
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Hindu law of inheritance and succession: Jan 
Muhammad v. Data Jaffur, 22 I C 169; 15 
Bom L R 1041; 38 Bom 449, Dist. [P 14 C 2] 

C. M. Lobo —for Appellants. 

Kalumal Pahlumal —for Respondent. 

Judgment. — Plaintiff-respondent is 
the widow of one Tharu.aKhoja Muham¬ 
madan, who died in 1903, and defen¬ 
dant-appellants are the sons of Tharu’s 
two brothers, Meherall and Abdulla, who 
are also dead. Plaintiff alleged that the 
family formerly constituted a joint one 
governed by Hindu law in matters of 
inheritance and succession, and claimed 
maintenance from the two appellants at 
the rate of Rs. 10 a month, which she 
asked should be made a charge on her 
husband, Tharu’9 one-third share in 
certain immovable property at Karachi, 
This claim has been partially awarded, 
and appellants dispute her right to any 
maintenance or at any rate to the amount 
actually awarded. The trial Judge held 
that Tharu did own an undivided one- 
third share in the equity of redemption 
of one-half of the property mentioned in 
the plaint. Thi3 land was originally 
purchase! by Meheralli and one Chagla 
in equal shares, and in 1887, Meherali 
mortgaged his half share to Chagla. In 
1898 Chagla’s son transferred his half 
share of the land as well as his right, 
title, and interest as mortgagee in the 
other half share to Abdulla, the father 
of defendant 1. The latter is, therefore, 
owner of half the land and mortgagee of 
the other half. The purchase of this 
other half by Meherali has been held by 
the Judge to have been on behalf of the 
family generally, and he has also held 
that Tharu had rights of ownership over 
it. These findings have been disputed 
by Mr. Lobo, but the grounds on which 
the findings are based clearly justify 
them. There is theevidenceof a reliable 
witness called by the defendants that 
during the life-time of the fathsr of the 
three brothers the earnings went into a 
joint fund; Tharu himself erected an 
upper storey to the building on the land 
and lived in it with his family until his 
death, while after that his widow, the 
plaintiff, continued to live in it for about 
seven years, until she was turned out, 
and finally this property was shown in 
the Revenue Records in the names of 
Tharu, Abdulla and Meherali. Defen¬ 
dant himself admits that no other pro¬ 


perty stood in Tuaru’s name, and the 
entry of his name appears, therefore, to 
be deliberate and not merely fortuitous. 

We see no reason to differ from the 
Court below on this finding as to Tharu’s 
interest in the property. In his opening 
arguments Mr. Lobo contended that the 
Hindu Law as to joint property did not 
govern Khojas, and that plaintiff, there¬ 
fore, could have no right to maintenance 
under that law, but he subsequently 
withdrew this contention. It is not 
neoessary, therefore, to consider the 
point; but it may be remarked that the 
views expressed by Beaman, J., in Jan 
Mahomed v. DatuJaffar (I) are not 
directed against the exclusion of widows 
and daughters from sharing in a succes¬ 
sion to joint family property, but against 
sons claiming a share in their father’s 
property on the ground that there is a 
nucleus of ancestral property (see at 
pp. 503 and 509, 511) and that, if in 
matters of succession and inheritance it 
is to be taken as established that Khojas 
are governed by the Hindu law, this 
must almost necessarily also cover the 
case of the right of a deceased bro¬ 
ther’s widow to maintenance, which is 
an essential part of the Hindu Law of 
inheritance and succession. If this law 
does not apply in this case, the plaintiff 
would be entitled to a share: and it was 
on this account that Mr. Lobo dropped 
his contention. The only remaining 
question is whether the rates of main¬ 
tenance allowed to the plaintiff are ex¬ 
cessive, as contended by appellants. The 
rate of Rs. 5 per mensem allowed for 
arrears of maintenance up to 1st May 
1912 is certainly not excessive. The 
rate of Rs. 15 a month allowed for future 
maintenance after that date is based on 
an estimate of the value of Tharu’s share 
in the equity of redemption, which the 
learned Judge estimates at Rs. 5,000 to 
R 3 . 6,000. This estimate dos3 not appear 
to be excessive and the rate is only 
3 per oent. on Rs. 6,000. We do not 
see any sufficient reason for interfering 
on this point. 

The appeal is accordingly dismissed 
with costs. 

v.R./R.K. Appeal dismissed. 

1. AT R 1914 Bom 59=22 I C 195-38 Bom 

449. 
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In re Mithomal Dwarkadas (Pratt, J. C.) Sind 15- 

A. 1. R. 1915 Sind 15 that remain for deoision therefore are: 

Pratt, J. 0. (l) Under S. 36—was the mortgage bona 

Mithomal Dwarkadas— Insolvent In fide? (2) Under S. 37—was the insolvent 


re. 

Insolvency No. 24 of 1913, Decided on 
19th March 1915. 

(a) Provincial Insolvency Act (1907), S. 36 
—Transfer by insolvent shortly before his 
failure—“Bona fide*’’—Test of. 

Under S. 86, Provincial Insolvency Act the test 
of the ‘bona files’ of a transfer made by an in¬ 
solvent intfavour of an inoumbrancor shortly be¬ 
fore his failure is, whether the lender intended 
that the advance should enable his debtor to 
carry on his business and whether he had a 
reasonable ground for believing that it would 
enable him to do so: Ex-parte Johnson, In re 
Chapman, (1884) 26 Ch. D. 338, Ref. 

[P 15 C 2] 

(b) Provincial Insolvency Act (1907), Ss. 36 
and 37—Transfer by insolvent with view to 
give preference to one creditor over others 
—Test. 

In considering whether a transfer of property 
made by an insolvent was so made with a view 
to give one creditor preference over other credi¬ 
tors, the test is “what was the predominant 
motive in the debtor’s mind at the time of the 
transfer:” Ex-parte Topham, In re Walker, 
(1973) 8 Ch. 614, Pcf. [P 16 C 2] 

(c) Provincial Insolvency Act (1907), Ss. 36 
and 37—Transfer by insolvent -Preference to 
one creditor—Pressure of creditor— Effect 
of. 

Semble. —The pressure of a creditor excludes 
preference, which is a voluntary act on the part 
of the debtor: Butcher v. Stead, (1875) 44 L. J. 
£k. 129, Ref. to. £P 16 C 2] 

Dipehand T. Ojha—tor Insolvent. 
Hirdaram Mewaram —for Mortgagees. 
Judgment—This is an application by 
three petitioning creditors to set aside as 
void as against the Official Receiver a 
mortgage executed by the insolvent, 
Mithomal Dwarkadas. The insolvency 
petition was filed on 21st October 1913 
and the insolvent was adjudicated on 
23rd January 1914. The mortgage was 
executed on 3rd August 1913 and is there¬ 
fore within the periods limited in Ss. 36 
and 37. The mortgage was a mortgage 
of the whole stock in trade of the insol¬ 
vent in his three shops in Karaohi, 
Shikarpur and Chaman for a cash ad¬ 
vance of Rs. 40,000. It is admitted that 
the consideration was cash and that it 
was paid in instalments from 18th Au¬ 
gust 1913 to 16th or 17th October 1913. 
There is a dispute as to the payment of a 
small part of the consideration of Rs. 4,200 
to which I shall refer presently. But it 
is admitted that there wa3 a substantial 
cash consideration contemporaneous with 
rhe mortgage. The mortgagees were two 
ceditors of the insolvent. The issues 


on 3rd August 1913 unable to pay his 
debts as they became due? (3) Also under 
S. 37—was the mortgage exeouted with a 
view to giving the two mortgagees or 
either of them preference over other 
creditors? As to-the first issue, the real 
test of bona fides is that stated in Ex 
parte Johnson, In re Chapman (1): 

“Did the lender intend that the advance 
should enable his debtor to carry on his business 
and had be a reasonable ground for believing 
that it would enable him to do so?” 

If that was the intention of the mort¬ 
gagees the transaction is unimpeachable. 
But if they knew that the debtor would 
not be enabled to carry on business, if 
the mortgage was merely a device for 
defeating other creditors, the transac¬ 
tion is not bona fide. Now the insolvent’s 
affairs were by no means hopeless at the 
time the mortgage was executed. He 
had a large stock in his shops. The sale 
of these not only'realized enough to pay 
the mortgage-debt but left a surplus of 
Rs. 18,000 available to the Official Re¬ 
ceiver. His manager says that at the 
time of the mortgage the debts were a 
lakh of rupees and the assets about 1 1/4 
lakhs of rupees. There was therefore 
good reason to suppose that with pecu¬ 
niary assistance he would be able to tide 
over a period when the money market 
was tight. The insolvent’s own accounts 
show that as a matter of fact th9 ad¬ 
vances received on the mortgage enabled 
him to continue to do business. He 
paid hundis for Rs. 64,000 and drew 
hundU for Rs. 78,000 and one of the 
hundis he paid was in favour of one of 
the petitioning creditors. The insolvent 
himself says that he drew the advance 
in order to be able to honour hi9 hundis 
and carry on his business. He also adds 
that be utilized the money in his busi¬ 
ness. The insolvent is much incensed 
against the mortgagees, because he thinks 
they have dealt harshly with him and 
driven him into the Bankruptcy Court 
(see notice Ex. 9). There is therefore no 
reason to suppose that he has given this 
evidence in collusion with the mortga¬ 
gees. I therefore fully believe the evi¬ 
dence of the mortgagees Mr. Chellaram 
and Mr. Thorburn of Messrs. Forbes, 
Forbes Campbell & Co., that the advance 
1 . (1884) 26 Ch D 338=53 h J Ch 762. 
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was mads in order to assist an old cus- in the bazar and the sums so realized 


tomerwho86 position they then believed 
to be absolutelysound. Messrs. Forbes, 
Forbes, Campbell & Co., had contracts 
outstanding with the insolvent which re¬ 
sulted in losses to the amount of Rupees 
23,427 (Ex. 14). But there is nothing to 
show that these losses were anticipated 
at the time of the mortgage, for no 
attempt was made to secure their pay¬ 
ment. The other mortgagee, Mr. Basar- 
mal, was a creditor in respect of hundis 
for Rs. 10,000 and he did, as I shall pre¬ 
sently show, gain an advantage in regard 
to them. 

But I think he acted in the belief that 
the best way of securing the hundis 
was to enable the debtor to continue to 
carry on his business and meet all his 
hundi liabilities and so pay not only 
himself but other creditors also. So far 
as he is concerned, I think the transac¬ 
tion may more properly be referred to 
this motive than that of defeating other 
creditors. There is one other point on 
which evidence has been led as affeoting 
the bona fides of the transaction and 
that is that Rs. 4,200 of the considera¬ 
tion was not paid. But the evidence of 
payment is overwhelming. The insolvent 
signed a receipt for it, Ex. 4. It is 
entered in his accounts as also in the 
accounts of Messrs. Forbes, Forbes, 
Campbell & Co. (Ex. 12). Mr. Cowasji, 
the cashier, made the payment and pro¬ 
duces the office cash slip (Ex. 13). The 
money was paid and it appears that after 
the mortgagees took possession, it was 
privately deposited by the insolvent with 
Mr. Ohellaram who will now no doubt, 
hand it over to the Official Receiver. On 
the second issue the evidence is not very 
clear,. I have already indicated the 
financial position of the insolvent on 3rd 
August. His assets were in excess of his 
liabilities, but he was probably unable 
to pay his debt3 as his assets were not 
liquid. It must have be3n for this reason 
that he executed the mortgage. I would 
therefore find on this issue in the affir¬ 
mative. On the third issue my finding 
is in the negative. There is no sugges¬ 
tion that any preference was shown to 
Messrs.. Forbes, Forbes, Campbell & Co. 
But the other mortgagee Mr. Chellaram, 
had made his credit available to the in¬ 
solvent. The insolvent drew hundis on 
himself in favour of Mr. Chellaram. 
These were sold by Mr. Chellaram 


paid to the insolvent. Now at the date 
of the mortgage hundis for Rs. 10,000 
endorsed by Mr. Chellaram were out¬ 
standing. If the insolvent were unable 
to meet the hundis at due dates the 
holders would have recourse to Mr. 
Chellaram. At or about the time that 
each instalment of the advance was paid 
to the insolvent a sum of money was de¬ 
posited by the insolvent with Mr. Chella¬ 
ram sufficient to meet the liabilityon the 
next hundi that would fall due. 

The last hundi fell due on the 11th 
October and a week after it was paid the 
mortgagees foreclosed. It is contended 
on these facts that the whole transac¬ 
tion was a cloak to the preferential pay¬ 
ment of the hundis on which Mr. Chel¬ 
laram was liable. Mr. Chellaram ex¬ 
plains that the deposits were made by 
the insolvent merely in order to get the 
benefit of interest. But the insolvent 
wanted money and was not in a position 
to lend money at interest; end the dates 
of the deposits so nearly correspond 
with the dates when the hundis were due 
that I have no doubt that Mr. Chellaram 
took advantage of his position to see that 
the hundis on which he was liable, were 
paid. It is only natural that Mr. Chel¬ 
laram should do so. But on this issue I 
am not concerned with Mr. Chellaram’s 
motives at all. It is the motive of the 
insolvent that has to be considered.What 
is the predominant motive in the debtor’s 
mind that is the test: Ex parte Topham, 
In re Walker (2). Now it is absurd to 
suppose that the insolvent who was not 
in a desperate position would have mort¬ 
gaged the whole of his business simply 
to secure Mr. Chellaram. It is also idle 
to suggest that Mr. Chellaram dealt with 
the insolvent harshly. The alleged harsh 
treatment might lead to the inference 
that the insolvent was acting under the 
pressure of Mr. Chellaram—but the pres¬ 
sure of a creditor excludes preference,! 
which is a voluntary act on the part of 
the debtor, ses Butcher v. Stead (3). The 
transaction was therefore bona fide and 
for consideration and did not con¬ 
stitute a fraudulent preference. I dismiss 
the application with costs. 

v.R./R.K. Ap plica tion dismissed. _ 

2. (1873) 8 Ch 614=42 L J Bk 57. " 

3. (1875) 44 L J Bk 129=7 H L 839. 
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A. I. R. 1915 Sind 17 (1) 

Pratt, J. C. and Crouch, A. J. C. 

Kundandas Nanumal —Appellant. 

v. 

Deumal Lilciram —Respondent. 

Second Appeal No. 27 of 1913, Do- 
'Oided on 15th April 1915, against the 

decision of Dist. J., Sukkur. 

Partition Act (1893) S. 4 -* “Undivided 
.'family”— Meaning of —Member of family 
•can compel transferee of shares who is 
stranger to accept money value for his 
share in property. 

The expression ‘undivided family’ in S. 4, 
Partition Act, must be t*ken to mean undivided 
qua the dwelling house in question and to bi a 
family which owns the house but has not dividod 
it. The condition is fulfilled if the parties are 
co-owners, whether as joint tenants or tenants-in 

■ common, in either case a member of a family so 

■ owning is entitled to claim that the transferee of 

a share of such dwelling house who is a stringer 
shall accept a money valuation cf his sharo 
therein; 30 All 324 lief [P 0 ] 

Wadhuamal Oodharam —for Appellant 
Hirdarm Mewaram —for Respondent. 

Pratt, J. C. —This dwelling house in 
-suit belonged to Lilaram. father of de¬ 
fendant 1. Lilaram had four sons—de¬ 
fendant 1, a second son who sold to the 
plaintiff, and two others. Defendant 1 
and pi xintiff s vendor effected partition 
with the two other sons, and in that 
-partition the house in suit fell to the 
share of defendant 1 and plaintiff’s von- 
dor. Plaintiff has now sued for partition 
and the only question for decision in this 
^appeal is whether defendant 1 is en¬ 
titled to claim under S. 4, Partition 
Act 4 of 1893, that plaintiff should 
accept valuation of his share in the 
house. Mr. "Wadhumal accepts the rul¬ 
ing referred to by the District Judge in 
the case of Sultan Beyam v. Debi Prasad 
(1), where it was held that the expres¬ 
sion ‘undivided family’ in S. 4, Partition 
Act, must be taken to mean undivided 
qua the dwelling house in question and 
bo be a family which owns the house 
but has not divided it. But Mr, Wadhu¬ 
mal seeks to distinguish this case on 
two grounds. In the first place, he says 
that the family that owns the house is 
the family of four brothers and that 
as these brothers effected partition,, it 
• cannot be said to be an undivided family. 
But the house is not now owned by the 
four brothers.lt is owned by two brother 
defendant 1 and plaintiffs vendor, who 
have not effected partition interse and 
who are, therefore, undivided qua t he 

1. (1908) 30 All 324 
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dwelling houso. Mr. Wadhumal’s next 
point is that the other brothers having 
separated, defendant 1 and plaintiff’s 
vendor are no longer joint tenants in 
respect of the house in suit, and lie cites 
in support of this proposition the case 
of Balabux v. Rulchmabai (2). 

But in that ca3o the Privy Council 
decided that if one co-parcener is separa¬ 
ted from the others there was no pre¬ 
sumption of union in respect of others 
who had not so separated. The question 
as to whether the others hold their pro¬ 
perty in severalty or in joint tenancy or 
in common is a question of fact not 
governed by any presumption. But it 
makes no difference whether these two 
brothers, defendant 1 and plaintiff’s 
vendor, owned the property a9 joint 
tenauts or as tenants-in-common. All 
that is necessary to fulfil the require¬ 
ment of the Partition Act is that they 
should be undivided qua the dwelling 
house. That condition i3 fulfilled if they 
are co-owners, whether as joint tenants 
or as tenants-in-common. 

We accordingly confirm the order of 
the lower Court and dismiss this appeal 
with costs. 

V.R Vr.K. _ Appeal dismis sed .__ 

2. (1903) 3J Cal 725=30 I A 130. 


A. I. R. 1915 Sind 17 (2) 

Fawcett, A. J. C. 

Gibbon k Co. —Plaintiffs. 

v. 

Kundanmal Ramnath —Defendants. 
Original Suit No. 78 of 1914, Decided 
on 14th December 1914. 

Contract—Shipping— “Shipment” —Mean¬ 
ing of—Date on bill of lading is prima facie 
evidence of shipment. 

Where 8. contract provided “shipment” in Fe¬ 
bruary and the bill of lading was dated 28th Fe¬ 
bruary although the ship actually sailed many 
days later : 

Held : that as “ shipment ” is equivalent to 
“ putting on board ” and as in the ordinary 
practice a bill of lading is not prepared till after 
the goods have been received on board and bears 
the sime date as that of the mate’s receipt, it 
was sufficiently proved (by production of the bill 
of lading) that the goods in question were actu¬ 
ally shipped in February and that thore was 
therefore no late or improper shipment to entitle 
the defendant to rescind the contract. 

[P 18 C 1] 

(b) Contract—Breach—Rights of parties— 
Party breaking contract—Rights ot. 

A party who has already put himself in the 
wrong by breaking his contract has no right to 
impose new and extraordinary duties on the ag- 
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grieve! party. That party can be expected odIv 
to use ordinary and reasonable diligence. 

[P 20 C 1] 

Nadirshak aud Kilcla —for Plaintiffs. 

Ilirano.nd Bulchand—ior Defendants. 

Judgment.- The plaintiffs sue to re¬ 
cover damages from defendants for loss 
on a re sale of goods, for which it is al¬ 
leged defendants had contracted. The 
contract in regard to the 100 tons Basic 
steel bars is admitted, and this part of 
the case can be disposed of very shortly. 
Defendants took delivery of the first 
50 tons but refused to accept the second 
50 tons which arrived by another steamer 
at Karachi on 22nd May 1913. They 
were given a notice on 27th June by 
plaintiffs’ Pleader, and in their reply of 
30bh June (Ex. 10) defendants based 
their refusal on three grounds, viz., (l) 
that under the contract the whole con¬ 
signment of steel bars had to be sent in 
one lot; (.) though the bill of lading date 
was 28 h February 1913 the invoice date 
was 7th April 1913, and (3) the plaintiffs 
had not supplied the goods in accord¬ 
ance with defendants’ specification. The 
steel bars wore resold by plaintiffs on 3rd 
July 1913 at a los3 of Rs. 903-7-9. 

In defendants’ written statement these 
objections are practically repeated. They 
aro however clearly unsubstantial. The 
contract was for “shipment of the whole 
lot in February 1913 ’. This is not the 
same as shipment of the whole in one 
lot,” etc. To satisfy the contract all that 
was required was that the whole of the 
bars should be shipped in February 1913, 
The bill of lading bears date 28th Feb¬ 
ruary 1913 and in view of the ordinary 
practice under which a bill of lading is 
not prepared till after the goods have 
been received, on board and bears the 
t same date es that of the mate’s receipt 
(see evidence of P. W. 6 to -8s’ and 
Halsbury’s Laws of England. Vol. 16, 
pp. 151-3) it is sufficiently proved that 
the goods in question were actually- 
shipped in February. < “Shipment” of 
course is equivalent to ‘putting onboard’ 
(cf. Stroud’s Judicial Dictionary, Yol. 3, 
pp. 1870-1.) 

There was therefore no late or impro¬ 
per shipment and defendants were not 
entitled to rescind the contract on that 
ground. It is admitted that the 100 tons 
contracted for were according to specifi¬ 
cation, but defendant says that G tons 
extra, which he had asked for, were not 


sent. This is however entirely outside 
the contract in suit and any damage 
which defendants may be entitled to in 
respect of the extra 10 tons, the supply 
of which was accepted in Exa. D and E*. 
could not even be claimed as a set off 
under O. 8, R. 6, Civil P. C. It has no¬ 
thing to do with the 100 tons which 
plaintiffs had contracted to supply 
and which alone were in issue in this 
suit. 

I therefore hold on issue 3 that defen¬ 
dants were not justified in declining to 
take delivery of the 50 tons Basic steel 
bars. Issues 1 and 2 were not pressed 
and aro clearly based on incorrect ideas 
of the law. The main contest in this 
suit is as regards the 50 tons Basic steel 
plates, which forms the subject of issue 
4. Defendants deny that they entered 
into any contract to purchase these, but 
this denial is directly opposed to Ex. 3- 
(admittedly signed by them) under which 
they confirm the purchase in question. 
The defence is that this was only an 
offer to buy which was not accepted and 
so never reached the stage of a contract. 
The terms of Ex. 3 are directly against 
this allegation and it involves a charge 
against the plaintiffs’ agent, Framroz, of 
fraud both by wording the document so 
as to make it a confirmation of a contract 
instead of a mere offer for submission to- 
the plaintiffs, and by dating the docu¬ 
ment “l3th November” instead of 6th 
November, when according to defendant 
Motiram the offer was actually made 
and reduced to writing in Ex. 3. Ad¬ 
mittedly the offer for the 196 bundles of 
corrugated iron sheets was made on 6th 
November and Motiram says both offers 
were given together on that day while 
Framroz says the offer for the steel 
plates was not made till some four days 
later. In this ho is corroborated by his 
telegram book which shows that he did 
not telegraph, the offer till 11th Novem¬ 
ber (Ex. 13). whereas ho had wired about 
the corrugated sheets and received a re¬ 
ply from Messrs. Gibbon & Go. accepting 
the defendants’ offer by 8thNovenber 
(see Ex. O). The telegram book at pages 
108 and 111 also corroborates Framroz's 
statement that he had wired to Gibbon 
& Co. on 6th November about it and re¬ 
ceived a reply from them on 8th Novem¬ 
ber, but I do not also rely on these en¬ 
tries as they have not been put in evi¬ 
dence. If defendants’ offer for the steel 
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plates had been made also on the 6th, it that defendants never made the contract 
is almost meonoeivable (having regard to evidenced by Ex. 3. I think it is pal- 
ordinary mercantile celerity, especially pably false one and that I need not dis- 
when contracts are made by telegram) cuss in detail the other indications which 
that Framv° f would not have wired go the same way. I will only mention 
about it on the Oth, or at any rate prior that I was not favourably impressed 
to tho 11th, when he actually soot the with the demeanour of defendant Motiram 
telegram. That be -sent it on the 11th is in the witness-box, that his brother Kun- 
also corroborated by Ex. 11, the reply danmal, who is alleged to have been pre¬ 
telegram received by him, which is dated sent when Ex. 3 was written and signed 
London, 12th November and was received on Gth November, has not been called as 
here on 13th November. The translation a witness and that I see no reason to dis- 
of this is given in Ex. 14 and it is clear believe the evidence of Mr. Choksi that 
that the last telegram referred to is the defendant Motiram did admit in his pre- 
one sent on 11th November, and not the seoce that he had entered into the con- 
one of 12th November at p. 11G of the tract in question which is corroborated 
telegram book, which was net sent till late by Ex. 1G. I think it is also clear from 
on that day and contained only one offer. Ex. 23 and 7 that the market was then 
Having received the acceptance of defen- falling and a loss on the contract was 
dants’ offer on 13th November, it is na- anticipated, which would givedefendants 
tural that Framroz should have taken a motive for making this ialse denial of 
the confirmatory letter Ex. 3, on that the contract. The fact that defendants 
date and included in it the other con- did not refuse the bills till 12th March 
tract regarding the corrugated sheets 1913 (Exs. G and l), though interest on 
which had not yet been confirmed al- them ran from 4th February and 18th 
though an acceptance notice had been February respectively, (see documents 1, 
•sent about it. This also explains why no 4 and 7 in Ex. 12) is also suspicious. It 
acceptance notice was sent regarding the may be added that Exs. K, L and M suf- 
•steel plates. As plaintiffs wont at once ficiently explain the fact of the draft, 
and got Ex. 3 it was clearly unnecessary Ex. J. being drawn on Framroz, which 
lor him to ssnd such a notice. was relied on by defendants as evidence 

It is true that in his deposition before of their allegation that Framroz traded 
the Magistrate, Ex. 3, Framroz is record- on his own account. 

6d as 9aying that both offers were due to I therefore hold on issue 4 that defen- 
faulty memory, just as he failed to re- dants did enter into the contract to pur- 
member that he had sent an acceptance chaso <30 ton3 Basic steel plates as per 
notice for the corrugated sheets. If Ex. 3 and that they committed breach of 
Framroz was (as alleged by the defend- c:ntract by denying the purchase and 
ants) a forger, who put a false date and refusing to take delivery, 
contents in Ex. 3 and also presumably As regards the damages issue G, the 
fabricated evidence in his telegram hook case is covered by S. 107 (read with 
' to support the truth of Ex. 3, it is most S. 90), Contract Act. In the case of 

unlikely that he would not have been the steel bars there is no evidence 

prepared with replies which would have that notice of intention to re-seli was 
entirely agreed with his case instead of given to the defendants. The re sale 
tending to support defendants. was, however, justified in any case by the 

The telegram book appears regularly explanation to S. 73, Contract Act, and 
kept, and no suspicion even had been no objection has been taken by defeu- 
thrown on it by defendants’ Pleader. It dant3’ pleader to his course, except that 

and Ex. 11 as well as the correspondence there was undue delay in selling. In 

between tho contents of Exs. 1 and 3 the case of the steel bars, thoro was 
strongly corroborate Framroz’s evidence, certainly no such delay, as defendants 
and I see no ground whatever for doubt- finally repudiated the contract on 30th 
ing the genuineness and truth of Ex. 3. June 1913 (Ex. 10) and the re-sale was 
Defendants have, I think, taken advant- only three days after on 3rd July. The 
age of the fact that it includes the pur- rate at which they were resold was 
ohase of corrugated sheets, and of the ab- Rs. 4-8-0 per cwt. Tho purchaser, 
8ence of an acceptance notice for the Mobanlal, no doubt says the market rate 
steel plates, to set up the false allegation then wae Pus. 4-12-0; but this is for small 
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quantities, and the defence witness Siru- 
mal corroborates his statement that 
there is usually a difference of 1 to 3 or 
4 annas between the wholesale and re¬ 
tail rates. The rate in the retail market 
on 16th and 17th July appears to have 
been about Rs. 4-12-0 or Rs. 4-13-0 (see 
the two instances of those dates given 
by Mohanlal and Sirumal), and there is 
nothing to contradict Mohanlal’s evi¬ 
dence as to the retail market rate on 
3rd July. Rs. 4-8-0 for the 48 tons sold 
seems, therefore to have been a fair 
price. 

The charges incurred and entered in 
the memorandum of account have not 
been questioned and have been sufficient¬ 
ly proved. I hold, therefore that plain¬ 
tiffs are entitled to recover the amount 
of loss cn the re-sale, viz. Rs. 903-7-9, as 
damage in respect of the steel bars con¬ 
tract. As to the steel plates, the 25 tons 
lot of the National Bank was sold by 
public auction on 4th June 1913 at 
Rs. 5-4-6 per cwt, while the 25 tons of 
Cox & Co. were sold privately on 3rd 
July 1913 at Rs. 4-14-0 per cwt. It is 
contended that the re-sale was unreason- 
* ably delayed by Framroz and that the 
loss could have been lessened, if there 
had not been such delay. I do not, 
however think this is established. As 
is pointed out in Pollock and Mulla's 
Indian Contract Act, 3rd Edition, at 
p. 325, the rule (in the explanation to 
S. 73) must, of course, be applied with 
discrstion, a man who has already put 
himself in the wrong by breaking his con¬ 
tract has no right to impose new and 
extraordinary duties on the aggrieved 
party. That party can be expected only 
to use ordinary and reasonable diligence, 
Again though there was a definite 
refusal by defendants to accept in 
March 1913, this does not affect the 
ordinary measure of damages, which is 
the difference between the contract price 
of the goods and the market price on the 
day ou which they ought to have been 
aocepted [cf. Pollock and Mulla’s 
Indian Contract Act, p. 44, Addison’s 
Law of Contracts, 10th Edition, p. 584 
and Halsbury’s Law of England Vol. 25 
para. 467 at p. 268]. There does not ap¬ 
pear to have been any unreasonable delay 
by Framroz in this case. The goods 
were first advertised for sale by public 
auction on 30th April and 2nd May 
Ex. 17), but the auctioneer says he had 


to alter the dates to 4th and 6th June 
because on the first proposed dates there 
was no proper attendance. On the 4th 
June the National Bank lot was auction¬ 
ed at Rs. 5-4-3 per cwt. This, if any¬ 
thing, would seem to have been above 
the proper market rate, though Mohan¬ 
lal states he sold at Rs. 5-1-9 on June 
and bought at Rs. 5 on 23rd May from 
Gibbon & Co. 

At any rate there is nothing, to show 
that it was below the market rate— 
25 tons of steel plates is not a commodi¬ 
ty which is very readily saleable, and I 
think, this lot was certainly re-sold by 
Framroz within a reasonable time. 
There is more questioned about the re¬ 
sale of the second lot, which instead of 
being sold by public auction on the 6th 
June was sold privately on 3rd July at 
Rs. 4-14-0 per owt. This was no doubt 
a proper rate at that time, as evidenced 
by the fact that the first lot, when 
again sold on the 21st July by public 
auction, fetched only Rs. 4-12-0 per cwt. 
But it may be said that plaintiff’ agent 
Framroz, committed an error of judg¬ 
ment in not having the second lob auc¬ 
tioned on 6th June, as originally inten¬ 
ded. The auctioneer says Framroz did 
so because he thought he would get a 
higher price by selling privately than if 
he sold by auction, but result was orther- 
wise. It may have been that Vishindas, 
the purchaser at the first auction, had 
requdiated his purchase before the |3th 
June, and this put the plaintiffs off 
having another auction; but this is not 
clearly asserted or proved, and in any 
case it scarcely justifies the act taken. 
I think, therefore, defendant is entitled 
to claim that the damages should be 
calculated as if the goods had 
been refold on 6th June instead of the 
3rd July, so far a3 the evidence on the 
record goes this does not help him. The 
only evidence adduced as to the market 
rate is the statement of the witness 
Mohanlal, who sold 40 owt. on 7th 
June 1913 -the date is not given exactly 
in the deposition but this is the date 
corresponding to that actually mentioned 
by the witness — at Rs. 5-1-9 per cwt. 

Having regard to the difference bet¬ 
ween wholesale and retail rates it is cer¬ 
tainly not erring in favour of the plain¬ 
tiffs to take the highest rate which might 
have been got for the goods, if sold by 
auction on 6th June, at Rs. 5 per cent 
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The Re, 5-4-6 obtained at the ocher 
anotion oannot be relied on in view of 
the faot that the purchaser, Vishindaa, 
failed to take delivery, and the probabi¬ 
lity that the real purohaser was defen¬ 
dant 2’s brother, as asserted byVishindas. 
But even supposing Rs. 5 per owb. had 
been obtained, this would only have 
made a diffenence of about Rs. 63,. whioh 
would be swallowed up in the auc¬ 
tioneer’s commission at 2 1/2 per cent, 
whioh would come to about the same 
sum. 

In the circumstanoes I think there is 
no reason to depart from the ordinary 
rule in S. 107, Contraot Act, and that 
plaintiffs are entitled to recover the loss 
aobually incurred on re-sale of the 30 
tons in question. This is sufficiently 
proved to be Rs. 1,294-7-0 as claimed in 
the memorandum of account attached to 
the plaint. Interest at 6 per cent, per 
annum on the aggregate loss of Rupees 
2,197-15-5 is claimed in the plaint, but 
issue 5 raises the question of plaintiffs’ 
right to recover this. I think the case 
does not fall under S. 1 of Act 32 of 1839 
but that plaintiffs are entitled to recover 
interest as damages for the time that 
'they have been kept out of receipt of tbe 
full value of the goods as contracted for. 
The rate of Rs. 6 per cent, is admittedly 
payable by defendant for delay in pay¬ 
ment of bills drawn in respect of the 
goods, and this rate is, therefore the 
proper one to charge. It appears 
however from plaintiffs’ memorandum of 
account that interest has already been 
charged up to 11th Auguat and 4bh 
August 1913' in respect of the steel 
plates, and 7th August 1913 in respect of 
the steel bars. Plaintiffs therefore are 
entitled to interest only from those 
dates i. e., from 12th August 1913 on 
Rs. 655-8-11, 5th August 1913 on Rupees 
628-14-9 and 8th August 1913 on Rupees 
903-7-9 to date of suit, viz. 25th February 
1914. This however comes to more than 
Rs. 50 the actual amount claimed in the 
plaint. 

I accordingly pass a decree for the re¬ 
covery from defendants of Rs. 2,247-15-5. 
as olaimed, with interest thereon at 6 per 
cent, per annum from date of suit till 
payment and costs of the suit. 

V.r./r.k. Suit decreed. 
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Pratt, J. C. 

Karachi Municipality — Applicant. 

v. 

Bhojraj and others — Opponents. 

Criminal Revn. Application No. 9 of 
1915, Deoided on 21st June 1916, against 
order of Addl. City Magistrate, Karachi. 

(a) Penal Code (1860), S. 415 —Concealment 
is not dishonest unless there is obligation to 
disclose it. 

No concealment is dishonest within tbo mean¬ 
ing of S. 415, I P. C., unless there is a legal ob¬ 
ligation to disclose it: 27 All 561, Ref. 

[P 21 C 2] 

(b) Transfer of Property Act (1882), S. 55 
(1) (a)—Defects in title—Duty of seller to 
disclose them —Penal Code (1860), S. 415. 

Defects in title being defects in the property 
under S. 55 (1) (a), T. P. Act, there is no duty 
on the seller to disclose them unless the buyer 
could not with ordinary care discover them. 

[P 22 0 1] 

(c) Penal Code (1860), S. 415, Expl. —No 
legal obligation to disclose facts— Failure to 
disclose facts does not amount to dishonest 
concealment of facts. 

A, one of th? several members of a joint Hindu 
family, sold certain land to a Municipality with¬ 
out disclosing that the land was mortgaged or 
that tbe other members of the family had a 
share therein. A received the price and exocuted 
a sale-deed containing the usual covenant about 
title and indemnity in case of any defect of title. 
A was prosecuted for cheating; 

Held : that A was not guilty of any dishonest 
concealment of fa?ts within the meaning of the 
Explanation to S. 415. I. P. C., as there was no 
legal obligation upon A to disclose the mort¬ 
gage or the fact of his being a mombar of a joint 
family, the Municipality knowing that he was 
a Hindu: 20 Bom 522, Ref. [P 22 C 1] 

Rupchand Bilaram —for Applicant. 

P. V . Mclnerny and Lalchand Haso- 
mal —for Opponents. 

Partabrai D. Punic ani — for the 
Crown. 

Judgment.—This is an application to 
revise an order of discharge made by the 
Additional City Magistrate, Karachi. The 
accused was charged with cheating the 
Karachi Municipality. He executed a 
sale-deed to the Karachi Municipality 
for certain land and received tho price.lt 
was subsequently discovered that the 
land was mortgaged by the accused and 
the other members of his family were in¬ 
terested in it. Mr. Eupchand refers to 
the Explanation to S. 415 that a dishon¬ 
est concealment of fact is a deception 
and argues that the accused dishonestly 
concealed the fact of the mortgage 
and tbe fact that he was member of a 
joint Hindu family. But no concealment 
is dishonest unless there is a legal obli- 
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gafcion to disclose. A defect in title has 
been held to be a material defect in the 
proporty under S 55 (l) (a), T. P. Act, 
3aji Essa v. Dauakai (l). There is no 
duty on the sellar to disclose these unless 
the buyer cculd not with ordinary care 
discover them. The Municipality could 
easily have ascertained the existence of 
a prior mortgage and knew that the sel¬ 
ler was a Hindu. Mr. Rupchand then 
relies on the express covenant of title in 
the sale-deed, but the representation 
contained in this covenant was not that 
which induced the Municipality to agree 
to buv the property. The agreement had 


Tahilram Moniram —for Applicants. 
Motiram Mamchand —for Opponents* 
Pratt, J. C. —This is- an application 
for revision of an order made by the 
Joint Subordinate Judge of Hyderabad 
under S. 9, Sind Encumbered Estates 
Act 20 of 1896. The plaintiff sued to 
recover the amount due on a mortgage 
bond executed by defendant 1, Abdullah, 
on 30th September 1909'. Two years 
later, the mortgagor became insolvent 
and the property mortgaged vested in 
the receivers appointed in his insolvency. 
The receivers sold it to one Bhai Sobh¬ 
raj. The two receivers and Bhai Sobh¬ 


been effected before the sale-deed was 
signed. The effect of this covenant was 
merely to givo the Municipality a right 
to sue for damages if the title proved to 
be defective. 

The cheating must refer to some false 
representation which induced the Muni¬ 
cipality to agree to buy the land. As to 
such representation there is only 
the evidence of one witness, the land 
clork, and as hs is nob supported by 
the correspondence, I think the 
Magistrate was right not to act upon his 
evidence. Mr. Rupchand refers to illus¬ 
tration (l) to S. 415, but that refers to a 
case where the seller has no title and 
his conduct in selling amounts to decep¬ 
tion. That is not the case here. The law 
on this point is, I think, correctly stated 
in the case of Emperor v. Bishen Das (2). 
v.r./r.K. Application rejected 

~’l. (1-96)20"Bom” 622. 

2. (1905) 27 All 561. 

A. I R. 1915 Sind 22 

Pratt, J. C. And Fawcett, A. J. C. 

Pinial Shah and another —Applicants. 

v. 

Abdulla and others —Opponents. 

Civil Revn. Appln. No 11 of 1913, 
Decided on 24th February 1915, against 
order of Joint; Sub-Judge, Hyderabad. 

Sind Encumbered Estates Act (1876), Ss. 7 
8 and 9(1)—Suit on mortgage—No personal 
relief claimed — Mortgagor getting protec¬ 
tion orcer under S. 9 (1)—Suit must be 
stayed. 

Seciion 9 (1), Sind Encumbered Estates Act, is 
not limited to proceedings pending, or decrees 
asked (or against the debtor but extends to all 
proceedii gs pending at the time an order of 
management is pubis-ed under S. 7 in respect 
of the debts aod liabilities mentioned in S. 8. 
Consequently a suit in respect of a mortgage-debt 
against such a debtor must be stayed, even 
though no i_ersoual relief is olaimed against him 
on account of his insolvency, [P 22 C 2] 


raj were therefore joined as defendants 2, 

3 and 4 in the suit. During the pen¬ 
dency of the suit a manager was appoint¬ 
ed of the estate of defendant 1, Abdullah 
on accounts of his debts and an order of 
management published under S. 7 (2),. 
Sind Encumbered Estates Act. The Sub- 
Judge then made an order staying the> 
suit under S. 9 (l) of the Act. That 
section requires that all proceedings pen*, 
ding in civil Courts in respect of debts 
and liabilities mentioned in S. 8 shall 
be stayed. S. 8 refers inter alia to all 
debts and liabilities to which the debtor 
is subject. The mortgage-debt was 
clearly such a debt and the order of stay 
was therefore one which the Sub-Judge 
was required to make by S. 9. The case 
of Nanchand v. Yenawa (l) does not 
help the appellant, for even if the deoree 
is nob against the debtor yet the suit is* 
one in respect of the debt. It is urged* 
that the name of defendant 1 could have* 
been expunged from the record. But no 
such application was made before the 
stay order. And if made it i a doubtful 
if it could have been granted, for as re¬ 
gards the personal remedy it seems that 
the receiver does not represent the insol¬ 
vent: 869 tbe jndgmenb of Hayward, 
A. J. C , in Jethalal Kalianje v. Ganga~ 
ram Naoomal (2). I would therefore 
confirm the order of the lower Court and 


ismiss this application with costs. 
Fawcett, A. J. C.— I concur in tho 
roposed order. I feel some doubt wha¬ 
ler the defendant Abdulla was a neces- 
iry party to the suit, in view of his. 
aing adjudicated insolvent. In England 
9 would not ha entitled to redeem so 
mg as he was ba nkrupt (Ejalsbury a 

1. (1904) 28 Bom 630. _ onrn 

2. AIR 1914 Sind U4=S SLR 325—39 IQ 

30. 
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Lawaof England, Vol.91, p. 142, S.27(l), 
and the same result is I think effected 
in India by S. 16 (2) (a) read with S. 2 
(l) (e), Provincial Insolvency Aot 1907, 
under whioh defendant’s right of redemp¬ 
tion beoomes vested in the receiver. If 
eo he has no present interest in the 
right of redemption, and it may be said 
that he is not therefore a necessary party 
under 0. 34, R 1, Civil P. C. And in 
any case his interest would perhaps be 
sufficiently represented by defendants 2 
and 3 (the trustees of his estate) under 
O. 31, R. 1, Civil P. C. But neither this 
nor the fact that appellants now drop 
all claim for personal relief against the 
mortgagor, really affects theoase because 
S. 9 (l). Act 20 of 1896 is not limited to 
proceedings pending, or decrees asked for 
against the debtor, but extends to “all 
proceedings then pending. ... in respect 
of the debts and liabilities mentioned in 
S. 8.” The mortgage-debt, iD respect of 
which Abdulla is sued, clearly remains 
a debt to whioh be is subject in spite of 
his insolvency, and the sale of tbe mort¬ 
gaged property falls therefore under 
S. 8. Accordingly, I think the view 
taken by the Sub-Judge was quite cor¬ 
rect. No doubt the stay of plaintiff’s 
suit may be rather hard on him, but it 
would clearly also be hard on the pur¬ 
chaser cf the mortgaged property, if this 
property were sold for the realization of 
the mortgage-debt before it was seen 
whether the debt could not be wholly or 
partly satisfied under a liquidation 
scheme, as provided for in Ch. 4, Act 20 
of 1896. And the right to put the mort¬ 
gaged property to sale only accrues after 
the mortgagor has failed to pay the mort¬ 
gage-debt held due from him; so there 
is nothing illogical in the suit being 
stayed so that the manager may have an 
opportunity of dealing with this claim 
■against the mortgagor, along with oherts. 

V.R./r.K. Appeal dismissed. 
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Pratt, J. 0. aud Crouch, A. J. C. 
Saidino and others —Accused— Appel - 
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Penal Code (I860), S. 300, Cls. (1) and (3) 
—Brutal assault with lathis—When amounts 
to murder. 

A brutal assault with lathis resulting in the 
death of the,person assaulted does not ordinari¬ 
ly amount to murdor unless the accused inten¬ 
ded to cause death [S. 300 (l)] or to cause such 
bodily injury as is suQicient in the ordinary 
course of nature to cause death [S. 300 (3)1; 7 S 
L R 29. Foil. 87 Cal 315, Ref. 35 All £60. 
Diss. from. [P 24 C 1] 

T. G. Elphinston —for the Crown. 

Judgment.—We have no doubt that 
the facts are as found by the Sessions 
Judge. The four accused attacked the 
deceased with lathis and heat him with 
Buch brutality that- he died. Those facts 
are proved by the evidence of eye wit¬ 
nesses and the dying declaration of the 
deceased. 

The Sessions Judge has found that the 
accused did not intend to cause the death 
of the deceased, section 300 (l), and he 
does nob find that the acccused intended 
to cause such bodily injury as was suffi¬ 
cient in the ordinary course of nature to 
cause death: S. 300 (3). He has never¬ 
theless convicted them of murder as he 
considers that tho act is covered by S. 
300(4). We do nob think that S. 300 
(4) applies to cases where there is an 
intention to cause bodily injury to any 
particular person. It refers primarily to 
cases where there is no such intention, 
but the accusod has knowledge that tbe 
act involves imminent risk of human 
life, according to the degree of the risk 
the offence is either culpable homicide 
not amounting to murder under S. 299 
(c) or murder under S. 300 (3). As poin¬ 
ted out in Reg v. Govinda (l) furious 
driving and firing at a mark near the 
public road are instances cf offences 
under S. 299 (e) and 300 (4). We differ 
from tho case of Hanuman v. Emperor 
(2) where S. 300 (4) was applied to a 
case similar to the present. 

The Sessions Judge also refers to the 
case cf Elem Molla v. Emperor (3) which 
was also a case of brutal assault with 
lathis. The Judge there held that the 
accused 

“either intended to cause hi3 death or that 
they attacked him in such a brutal manner 
regardless of the consequences, well knowing 
that they would be 1 kely to cause his death.” 

On the first hypothesis the offence 
was of course murder under S. 300 (l). 
If the second hypothesis is intended to 

1 . (1875-77) 1 Bom 342. 

2. (1913) 35 All 660=21101005=14 Cr L J685. 

3. (1910) 37 Cal 315=0 I 0 921=11 Cr L J 417. 


lanfcs, 

v. 

Emperor —Opposite party. 

Criminal Appeal No. 27 of 1915, Deci¬ 
ded on 26th June 1915, against the deci¬ 
sion of Sees. Judge, Larkana. 
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apply S. 300 (4), then the same criticism 
applies to this case as to Hanuman v. 
Emperor (2). And if it is intended to 
apply S. 300 (2), then we differ also for 
the material words in the part are “the 
person to whom the harm is caused”. 
The essence of S. 300 (2) is that the 
particular person injured is suffering 
from some infirmity known to the accu¬ 
sed which would make his death a pro¬ 
bable result of the harm caused. Apart 
from this special case, brutal assaults 
3uch as the present do not ordinarily 
amount to murder unless the accused 
intends to cause death or to cause such 
bodily injury as is sufficient in the ordi¬ 
nary course of nature to cause death: 
Emperor v. Hashim (4). 

We, therefore, alter the convictions of 
the accused to culpable homicide not 
amounting to murder under S. 304, part 
first. We confirm the sentences of accu¬ 
sed Nos. 1, 3 and 4. But accused No. 2 
is a boy of 16 acting under the influence 
of his father: we reduce the sentence to 
rigorous imprisonment for five years and 
direct the sentence to be carried out in 
the Juvenile-Tail at Dharwar. 

V.K./r.k. Convictions altered. 

4. (1013) 7 S L R 20=20 I C 619=14 Cr L J 
459. 
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Pratt, J. C. and Fawcett, A.J. C. 

Karim and another —Appellants. 

v. 

People s Bank of India and another 
—Respondents. 

Second Appeal No. 36 of 1912, Decided 
on 28th January 1915, against decree of 
Asst. Judge, Hyderabad. 

Negotiable Instruments Act (1881), S. 30 
—Loss of collateral security by holder of 
hundis does net affect right to recover on 
hundis from drawer—Claim under S. 30— 
Drawer cannot set up collateral agreement 
as defence. 

Where hundis were drawn in favour of a Bank 
and Railway Receipts foe goods consigned to the 
drawee were handed over to the Bank which 
through mistake handed over the Railway Re¬ 
ceipts to the drawee before acceptance of the 
hundis which were subsequently dishonoured by 
the drawee: 

Held : that the loss of this collateral security 
did net affect the right of the Bank to recover on 
the hundis from the drawer under S. 30, Negoti¬ 
able Instruments Act, and that the drawer could 
not set up a collateral agreement as a defence 
to a claim under S. 30, Negotiable Instruments 
Act. [P 25 C 1 ] 


Mathradars Bamchand — for Appel¬ 
lants, 

Kimatrai Bojraj and Lalchand Has- 
somal —for Respondents. 

Pratt, J. C. — The appellants pur¬ 
chased hides in Hyderabad and con¬ 
signed them to respondent 2, Shamsudin*, 
for sale at Amritsar. In order to pur¬ 
chase the hides they took advances from 
the People’s Bank at Hyderabad and 
gave the Bank hundis drawn on Sham- 
sudin. The Railway Receipts for the.- 
consignments of hides were made out in 
the name of the Bank as consignee and' 
were also given to the Bank. The Bank, 
sent the hundis and receipts to its agent- 
at Amritsar who endorsed the Railway 
Receipts to Shamsudin on his honouring, 
the hundis. Three hundis, one for 
Rb. 2,500 and two for Rs. 2,000 each were* 


given to the Bank together with three* 
Railway Receipts. By mistake the* 
Bank’s agent delivered three receipts to* 
Shamsudin although be had only paid* 
the amount of one hundi for Rs, 2,500.. 
Shamsudin then refused to honour the' 
other two hundis aggregating Rs. 4,000. 

The lower appellate Court has held 
the appellants liable for this amount to- 
the Bank. The appellants’ contention in* 
this second appeal is that either by mer¬ 
cantile usage or specific instructions the 
Bank was under a duty to the appellants- 
not to part with the receipts until the 
hundis had been honoured. But the 
District Judge has found as a fact that 
there were no such instructions and the- 
pleader for the appellants had been un¬ 
able to point to any authority for or evi¬ 
dence of the alleged mercantile usage.. 
The hundis were given to the Bank, 
either: A. As agent to collect the amount 
from the drawee, or B as security for the 
money advanced by the Bank. If the 
transaction has been A, it is conceivable- 
that the Bank were under an obligation 
not to part with the Railway Receipts- 
until the money was paid. But the* 
lower Court has found as a fact that the 
relation was nob one of agency. Thie¬ 
very fact that tho money was paid in- 
advance by the Bank'negatives the sug¬ 
gestion that the Bank -was agent. The- 
transaction was therefore, B, i. e., the- 
hundis were given to the Bank as secu¬ 
rity for the money advanced. The- 
Railway Receipts were given not for 
the protection of the appellants, but as 
security to the Bank for the acceptance-. 
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of the hunclis by fcho drawee Shamaudin. 
The Bank’s mistake deprived it of the 
benefit of part of this security. But the 
loss of this collateral 9eourity iD no way 
affects their right to recover on the 
hundis under S. 30, Negotiable Instru¬ 
ments Act, for a collateral agreement 
may not be set up as a defenoe’to a claim 
under S. 30. I would confirm the de¬ 
cree of the lower appellate Court and dis¬ 
miss this appeal with costs. 

Fawcett, A. J. C. —I concur. There 
are no doubt cases where a creditor hav¬ 
ing control of a security is chargeable 
with what he might have received from 
it but for bis neglect or wilful default 
[cf. Peacock v. Pursell (l) and S. 141 
Contract Act]. But in this case it is 
clear that the relations of th9 appellants 
and the Bank were not such as would 
make the above principle applicable. 

V.R./R.K . _ Appeal dismissed. 

1. (1863) 82 L JO P 266.""“ 


A. I. R. 1915 Sind 25(1) 
Pratt, J. C. and Fawcett, A. J. C. 

Lnnidomal —Applicant. 

v. 

Emperor— Opposite Party. 

Criminal Rev. Appl. No. 17 of 1915, 
Decided on 25th June 1915, against the 
order of the 1st Class Magistrate, Kam- 

bar. 

Penal Code (1860), S. 379 - Theft - Dis¬ 
honest intention must be proved. 

When a person is pros-'cutod for the offence of 
theft, it is for the prosecution to show that be was 
acting di6honrS'ly. If the circumstances show 
that he was acting in the assertion of a bona 
fide claim of right, a dishonest intention cannot 
be attributed to him. [P 25 C 2] 

Mulchand Manghanmal —for Appli¬ 

cant. 

C. M. Lobo —for the Crown. 

Judgment.— The bailiff of the Civil 
Court, Larkana, attached in the house of 
the accused an article called either 
"Batli” or “Bati” which, the Magistrate 
says, is a cooking utensil. The accused 
snatched the utensil from the bailiff’s 
hand and for so doing has been convicted 
of the offence of theft. The defence of 
the accused is that the cooking utensil 
was not liable to attachment. As to this 

the Magistrate says that 
“the point is a law point and the accused in¬ 
stead of taking the law into his own hands could 
very well have urged it in a competent Court.”. 

The oritioism would have been just if 
the accused had been prosecuted under 
S. 186,1. P. C., for unlawfully obsfcruc- 


Sind 25 

ting the bailiff in disoharge of his public 
functions. In that case, provided the 
bailiff was acting in good faith, thelega- 
lity of the attachment would be im¬ 
material: Seo the case of Queen-Em¬ 
press v. Poomalai U day an (l). But the 
accused is prosecuted for the offence of 
theft; it is for the prosecution to show 
that he was acting dishonestly and if 
the circumstances show that the accused 
was acting in the assertion of a bona 
fide claimof right, a dishonest intention, 
cannot be attributed to him. Here the ac¬ 
cused claims that the utensil was not 
liable toattachment aud his claim was not 
only bona fide but is woil founded, hav¬ 
ing regard to S. 60 of the Code of Civil 
Procedure. We think there was no dis- 
honest intention on the part of the ac¬ 
cused and, therefore, reverse the con¬ 
viction aud sentence and order that the 
fine, if paid, should be refunded. 

V.R./R.K. sentence reversed. 

’ (1) il898] 21 Mad 2 JO. 

A. I. R. 1915 Sind 25(2) 

Pratt, J. C., and Fawcett, A. J. C. 

Mt. Nur Khatun and others — Defen. 
dants—Appellants. 

v. 

Sumar Sawayo and others — Plaintiffs 
—Respondents. 

Second Appel No. 13 of 1913, Decided 
on 19th March 1915, against decision of 

Joint Judge, Sukkur-Larkana. 

(a) Civil P. C. (1908), S. 153, O. 6, R. 17- 

Amendment of plaint—Amendment referring 
to event occurring after institution of suit 
Held amendment could be allowed. 

The plaintiffs sued to recover a share of the 
estate of A alleging that they were his heirs, but 
it was found that ihey wore excluded from the 
iuheritanco by a nearer cousin who was alive at 
the time of A’s deith. During the p udency of 
the suit, B ono cf tho defendants, a daughter of 
A, died and the plaintiffs applied for amonciment 
of the plaint so as to include a claim to a share 
as heirs of B. Tho amendment was opposed on 
the ground of its being based on a new cause of 
action bved on events which occurred subse¬ 
quently to the suit: 

Held: that although the amendment under 
which tho plaintiffs claimed as he rs cf B referred, 
to an event which had occurred after tho suit 
had been filed thore was nothing in the Civil 
Procedure Code, 1903 fjrbidding such an amend¬ 
ment: 2 Mad 295; 6 Bom 113:1 (i Mad 350; 21 
Mad 288, Ref.\ 31 Bom 271; A I It 1914 Sind 
40Dist. [P 27 CII] 

(b) Civil P. C. (1908), S. 153, O. 6, R. 17- 
Amendment of pleading*—Matter is merely 
one for judicial discretion of Court. 

There i3 no absolute rule of law on the subject 
of am:ndment3. The matter is merely one for 
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tho judicial discretion of the Court, which will 
allow or di-all >w amendments as the circum¬ 
stance* of the case dictate, only remembering 
that it should not cause prejudice to the other 
side and it should, if possible, avoid multiplicity 
■oi buiis. [P 27 C 1] 

Rupcliand Bilaram — for Appellants. 

Parsaram Javaharmal— for Respon¬ 
dents. 

Pratt, J. C. —The plaintiff saeci to re¬ 
cover a share of the estate of Panjul, al¬ 
leging that they were heirs as their 
grandfather, Fazul, was the son of Iso, 
the great-grandfather of Panjul. 

The first Court found that Fazul was 
a son of Iso, but that the plaint ffs were 
excluded from the inheritance by a nearer 
cousin, Safar, who was alive at the time 
of Panjal’s death. But during the pen¬ 
dency of the suit ouo of the defendants 
Alim Khi.tun, a daughter of Panjul, died 
and the Sub-Judge allowed tho plaint to 
bo amended so as to include a claim to a 
share as heirs of Alim Khatun. Tho 
•Subordinate Judge then dismissed the 
elai m to a share in Panjul’s estate, but 
decree-] the olaim to a share in the estate 
of Alim Khatun. This decree was con¬ 
firmed on appeal by the District Court. 
This appeal 19 filed by other heirs and 
proceeds on two main grounds, (l) that 
the amendment of the plaint was illegal 
and ( 2 ) that there was no evidence ia 
support of the finding that Fazul was the 
son of Iso. Now it is true that the 
amendment under which the plaintiffs 
claimed as heirs of Alim Khatun referred 
to an event which had occurred after 
the suit had been filed. But the Code 
does not forbid such an amendment; if 
it did, there would be many cases in 
which the plaintiff would he obliged to 
withdraw his suit and file a fresh suit 
instead of merely altering the form of his 
suit to adapt it to subsequent events. 
For instance, a plaintiff suing for a de¬ 
claration of title may, if disposed pen¬ 
dente lite, amend his plaint and sue for 
possession: see Bishop Melius v. Vicar 
Apostolic of Malabar (l). And in parti¬ 
tion suits it is now well established that 
amendments may be made to meet altera¬ 
tion of shares occurring while the suit is 
pending: Sakharam Mahadev Dange v. 
Hari Kishna Dange (2), Sangili v. Moo - 
Jean (3). But it is contended that leave 
to amend on subsequent events should 

1. (1878-80) 2 Mad 295. 

2. (1881-82)6 Bom 11?. 

3. (1893) 1G Mad 350. 


be limited to case3 where the plaintiff 
had a cause of action when the suit was 
filed. This apoears to have been the 
view taken in RamanadanChetti v. Puli - 
hntti Servai (4). In that case the plain¬ 
tiff sued to eject trespassers on land 
which he had leas-d. The suit was nob 
maintainable owing to the outstanding 
lease. Bub that lease determined in the 
course of the litigation and the plaintiff 
was not allowed to continue the suit in 
virtue of the right that accrued to him 
on the determination of the lease. That 
was a case under the Code of 1882 and I 
doubt if it can be supported under the 
present Code in view of the express in¬ 
junction in 0. 6 . R. 17, that all such 
amendments (i. e.) all amendments that 
work no injustice) shall be made as may 
be necessary for the purpose of deter¬ 
mining the real questions in controversy 
between the parties. 

The case cited in argument is that-of 
Ashidbai v. Abdulla Haji Mahomed (5) 
and it does not support the appellants’ 
contention. The plaintiff had sued for 
partition and failed, as she was proved 
to have surrendered her rights to the 
joint property. Another set of heirs who 
were defendants in the suit then claimed 
to continue the suit for the ascertain¬ 
ment of their share. This they were not 
allowed to do, but the Court merely 
denied their right to have their share 
ascertained in plaintiff’s', suit on the 
ground that their right wa 3 a corollary 
to plaintiff’s right and fell with it. But 
the judgment makes it dear that the 
Judge considered that he had a discre¬ 
tion in the matter and that he refused to 
exercise that discretion in favour of the 
defendants on the facts. The defen¬ 
dant’s share was not admitted and the 
decision of their claim would have in¬ 
volve! as the Judge said (p. 292), “trying 
a practically separate suit.” But apart 
from the cases, I do not understand why 
the absence of an original cause of action 
should affect the power of the Court to 
allow an amendment. When a plaint is 
presented that discloses no cause of ac¬ 
tion, the Court is not bound to reject it. 
It may require it to be amended. This 
is apparent from S. 53 (a) and (b) of the 
Code of 1882 and the present Code makes 
no change in this respect for 0. 7, R. 11 
(a), does not exclude 0. 6 , R. 17. Hence 

4. 1898) 21 Mad 288. 

5. 1907) 31 Bom 271. 
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the Court’s power of amendment may 
supply a cause of aotion where one does 
not appear and there is no distinction 
between what does not appear and 
what does not exist. If the Court 
has this power and if it may be oxer- 
cised at any stage of the proceedings, 
why should it nob be exercised so as bo 
enable a plaintiff, whose original cause 
of aotion has failed, to continue the suit 
on one acoruing pendente lite? 

There is in truth no absolute rule of 
law on tho subject. The only mandatory 
provision of the old Code was the pro¬ 
viso to S. 53, which forbade an amend¬ 
ment which converted a suit of one 
character into a suit of another and in¬ 
consistent character. This has been 
omitted from the present Code. The 
matter is merely one for the judicial 
discretion of the Courts. The new 
Code has enlarged the limits of that dis¬ 
cretion both by S. 153 and O. 6, R. 17, 
and the question has become one rather 
of fact than of law. The Court will 
adopt the course that is most convenient 
in the circumstances of the case and in 
exercising its discretion it will remem¬ 
ber that it should not cause prejudice to 
the other side and that it should, if pos¬ 
sible, avoid multiplicity of litigation. 
Decided cases therefore afford but little 
help to the determination of questions of 
amendments. In the present case the 
amendment involved no fresh evidence 
and caused no prejudice to the other 
side which could not be compensated for 
in costs, and such compensation has been 
awarded by the first Court. The Judge 
was therefore we think right in allowing 
the amendment instead of referring the 
plaintiffs to a fresh suit. But even if 
we thought otherwise, the procedure of 
the lower Court would be only an irregu¬ 
larity cured by S. 99, Civil P. C. The 
second point raised is purely one of faet, 
The lower Courts have found that Fazul 
was the son of Iso and that his mother 
was married to Iso. The evidence on 
which the Courts have come to this con¬ 
clusion is (a) cohabitation of Iso and 
Fazul’s mother, (b) Fazul's sons called 
Iso’s sonKaim “uncle" (c), intermarriages 
between Fazul’s children and Kaim’s 
children. This is evidence from which 
the marriage and legitimacy can be 
legally inferred not only under the spe¬ 
cial rules of Mahomedan Law if applica¬ 
ble. bub also under S. 50, Evidence Act. 


I would therefore confirm tho decree of 
the lower appollate Court and dismiss 
this appeal with coRts. 

Fawcett, A. J. C.— I concur. 

The wide powers which a Court has 
under the presont Code in resppct of 
granting amendments of the pleadings 
have already been pointed out by this 
Court in Turabalishah v. Bibi Naju (6). 
And even if it is a good general rule that 
the rights of the parties in a suit must 
be ascertained as at the date of the ac¬ 
tion brought, there is pood reason for 
treating the cause of suits for partition 
as an exception to this general rule: Cf. 
Ramcnndan Chettt v. Pulikutti Servai 
(4). The Courts do not ordinarily allow 
partial partition in such ca?es and endea¬ 
vour to make it as complete as possible 
and settle the rights of all the parties in¬ 
terested. It would obviously bo inconven¬ 
ient, if in doing so the Court could nob 
have regard (o events occurring subsequent 
to the date on which the suit is institu¬ 
ted. This differentiates the case from those 
which Boyd, A. J. C., had in his mind in 
Turabalishah v. Bibi Naju (6) when he 
says the Indian Courts have ordinarily 
refused amendments in cases where the 
plaintiff tries tc add, by proving some 
new cause of action, to the dispute which 
already exists. 

v.r./r.k. Appeal dismissed . 

G. A I R 1914 Sind 40=25 I G 603= 3 SLR 
28. 
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Pratt, J. C. and Fawcett, A. J. C. 

Motisinp and another — Plaintiffs—• 
Appellants. 

v. 

Sobhomal and others —Defendants— 
Respondents. 

Second Appeal No. 13 of 1913, Decided 
on 25th March 1915, against the decision 

of Joint Judge, Sukkur-Larkana. 

(a) Hindu Law—Alienation—Widow—Suit 
by reversioner for declaration that aliena¬ 
tion is partially void is maintainable—Spe¬ 
cific Relief Act (1877), S. 42. 

It is open to a Hindu roversioner to file a suit 
for a declaration that an alienation by a Hindu 
widow is partially valid and partially void as 
against hio reversionary rights: AIR 1914 Mad 
422; 35 Cal 420 (P C) (P 28 0 1] 

(b) Hindu Law—Alienation—Widow— Suit 

by reversioner for declaration that alienation 
is partialiy void—Form of decree—Specific 
Relief Act (1877), S. 42. 

The proper from of decree in a suit for declara¬ 
tion by a reversioner, that an alienation by » 
Hindu window is partially valid and partially void 
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as against his reversionary rights would be one dec¬ 
laring that the alienation should affect plaintiff’s 
revision ary rights only to the extent to which 
legal necessity is proved and that it is otherwise 
invalid as against him: 4 Cal 190 (P C); AIR 
1914 Mad 422, Ref t _ [P 29 C2] 

(c) Hindu Law — Alienation — Widow— 
Pov/ers of—Income by widow insufficient 
for future maintenance—Widow has power 
to reasonably alienate property to provide 
for her maintenance. 

Where the income derived by a Hindu widow 
is insufficient for her future maintenance, she 
has power to reasonably alienate property to pro¬ 
vide for her maintenance. She is not bound to 
wait till she has incurred debts on her mainten¬ 
ance before being justified in making any 
ailenation. A widow like the manager of a 
family must be allowed a reasonable latitude in 
the exercise of her powers provided she acts fair¬ 
ly totho expectant heirs 18: Bom 534; 14 All 420, 
(P. C.) Ref [P 29 C 1] 

Mathrudas Ramchand —for Appellants 

Lalchand Hasomal —for Respondents. 
Fawcett, A. J. C.—Plaintiff sued as 
a reversionary heir for a declaration that 
the sale of a house by his deceased 
brother’s widow was void beyond her 
life-time, or in the alternative that, on 
paying the amount of any part of the 
consideration that may be held to have 
been for ‘legal necessity,’ he would be 
entitled to get back the possession of the 
of the house. He has been granted 
a declaration that after the widow’s 
death he would de entitled to claim the 
house on paying its. 1,000 only to the 
alienee. The latter now appeals. 

The first ground taken is that plaintiff 
is in any case not entitled to a declara¬ 
tion of the kind in question. This con¬ 
tention is based on the view taken by 
Sir Barnes Peacock in Phool Ghund Lai 
v. Rughoobuvs Suhaye (l) which was 
followed by the Madras High Court in 
Singam Setti Sanjivi Kondaya v. Drau- 
padi Bayamma (2). This latter decision 
has, however, been dissented from in 
GariJcipati Paparayndu v. Garikipati 
Rattamma (3), where it is pointed out 
that the authority of Sir Barnes Peacock’s 
decision is neutralised by the subsequent 
enactment in S. 42 of the Specific Relief 
Act, and the Privy Council case of 
Bhagzval Dayal Singh v. Debi Dayal 
Sahu (4). I concur with the reasoning 
in the later Madras decision and think 
there is nothing contrary to law in such 
a suit as the present. In fact illustra- 

(1) (1868) 9 W. R. 108. 

(2) (1008) 31 Mid 153 

(3) AIR 1914 Mad 422=37 Mad 275=17 I C 

618. 

(4) (1908) 35 Cal 420=35 I A 48 (P C.) 
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tion (d), to S. 42 of the Specific Relief 
Act plainly shows that 9uch a Buib is one 
authorized by that section. It also is 
desirable that such questions should be 
litigated during the widow’s life-time- 
rather than after her death, when less 
evidence as to the legal necessity, other¬ 
wise, of the alienation will ordinarily 
be available. There is, however, one 
point which may be noticed. In GariJci¬ 
pati Paparayudu v. Garikipati Rattam¬ 
ma (3) it is said that the proper form of 
decree in a case of this kind would be to 
make merely a declaration that the- 
alienee has acharge for a certain sum of 
money. There is no doubt an objection- 
to declaring that the reversioner who- 
sues will bo entitled to possession on pay¬ 
ment of a certain sum of money. It might,, 
for instance, turn out that he was not re¬ 
ally the nearest reversioner. And in this- 
particular case plaintiff has two brothers 
(defendants Nos. 3 and 4), and though 
they did not appear in the suit, yet their 
reversionary rights, which are admitted 
by the plaintiff, should nob be ignored' 
by the Court, as has been done in the de¬ 
claration given to plaintiff. A preferable' 
form of decree would be one declaring 
that the alienation should affect plain¬ 
tiff’s reversionary rights only to the 
extent to which legal necessaity is proved 
and that it is otherwise invalid as 
against him. This would have the 
effect of giving the alienee a charge on • 
the property for the ascertained sum as 
against the reversionary heir [ of . Doorga 
Persad Singh v. Doorga Konwari (5)], 
and at the same time not prejudice 
the rights of any others who may have 
an interest in the reversion. 

Coming to the merits, the main facts 
held proved by the lower Courts aro 
that the house had been mortgaged by 
the widow’s husband for R 3 . 600, and to 
pay off this debt, another debt of Rs. 75 
incurred for pilgrimage expenses and her 
husband’s funeral expenses she mortgaged 
it to defendant No. 1 for Rs. 1,000. The 
house included a shop, which brought in 
Rs. 4-12-0 per month as rent, subsequent¬ 
ly increased to Rs. 6. From this she used 
to defray the interest on the mortgage,, 
viz., Rs. 3-6-0 per month. She then sold 
the house to defendant No. 1 for 
Rs. 4,500, alleging that she was full 
owner of it under a will of her husband 
which has, however, been held to be n ot 

(5) (1879) 4 Cal 190=5 I. A. 149, (P. G J 
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proved. In her written statement she 
pleads that she sold the house in order 
i;o disoharge the mortgaged-debt and for 
her maintenance expenses, to meet which 
«he had no other means. On the other 
hand, it has been held that her husband 
‘left her about Rs. 100 worth of debts 
<and moveables, and about Rs. 100 
worth of ornamsnts. The Sub-Judge 
holds that the widow was in need of 
raising Rs. 1000 to pay off Motising, but 
holds that she was not justified in 
•raising more for her maintenance, (l) 
because a widow is not entitled to anti¬ 
cipate her wants by raising money, but 
must wait till the necessity arises, and 
^2) because “Rs. G of the rent of the shop 
would be entirely at the disposal of 
the widow and would be quite enough for 
her maintenance.” The Joint Judge in 
appeal couourred in this view, saying 
that “legal necessity” excludes anticipa¬ 
tion of wants by raising money to meet 
them and that such ‘legal necesssity” 
accordingly did not cover more than 
Rs. 1,000 as heldby the lower Court. 

The first of the above reasons is based 
on the statement to that effect 
cantoined in Mayne’s Hindu Law, 8th 
Edition, S. 633, at p.882. Put this 
statement itself follows one that a widow 
may, of course, mortgage or sell the pro¬ 
perty so as to procure maintenance for 
herself. It is quite clear that a stage 
may bo reached when, in order to 
provide for her future maintenance, a 
widow may reasonably alienate property: 
and I do not think Mr. Mayne can be 
taken to have meant that a widow must 
necessarily wait till she has incurred 
debts on her maintenance before she is 
justified in making alienation for procur¬ 
ing maintenance for herself. No hard 
and fast rule of that kind can, in my 
opinion, be laid down; and as has been 
said in Venkaji v. Vishnu (6), 

“A widow, like a manager of the family, must 
be allowed a reasonable latitude in the exercise of 

her powers, provided.she acts fairly to the 

expectant heirs.” 

This passage, it may be noted, has been 
cited by Mr. Mayne himself in S. 635 
at p. 884 of the 8th Edition of his 
work on Hindu Law. The cases. contem¬ 
plated in the other passage relied on by 
the lower Courts are clearly ones where 
the circumstances show no actual pre- 
s ure on the widow of real necessity fo r 

(6) (1894) 16 Bom 534. 


raising money. Thus in Mullakkal v. 
Mada Chetty (7), the only case cited in 
the footnote to the passige in question as 
authority for it, the widow had made the 
alienation in consideration of the alienee 
undertaking to celebrate her funeral 
ceremonies at bis own expense, and it 
was held that there was no “legal neces¬ 
sity”, because the occasion for incurring 
the expense could not arise until the 
death of the vendor and it was in any case 
unnecessary, for her to make provision 
for such an outlay. 

In the present case the widow, after 
payment of interest, had only Rs. 2-10-0 
per month available for her own main¬ 
tenance out of the rent of the shop, and 
the view of the Sub-Judge that after dis¬ 
charging defendant l’s mortgage-debt 
the entire rent would have been at her 
disposal is one that implies for its basis 
a finding that the house could have been 
sold without the 9hop. This is a point 
which does not seem to have been con¬ 
sidered by the lower Courts. Again, it 
is sometimes impossible for a widow to 
arrange a sale of the portion of the pro¬ 
perty exactly sufficient to raise the 
amount required, and in such case3 a sale 
of more would be justified: cf. Trevel¬ 
yan’s Hindu Law, p. 46S, and Felaram 
Roy v. Bagalanand (8). The view of the 
law taken by the lower Courts has, in my 
opinion, been far too strict against the 
widow and the finding that the sale is 
valid only to the extent of Rs. 1,000 
cannot, therefore, be accepted. That 
decision is based on an erroneous view of 
the law, and the evidence on the record 
is insufficient to enable this Court to 
determine properly the extent to which 
‘legal necessity’ for the sale is shown. I 
would, therefore, direct the lower appel¬ 
late Court under O. 41, R. 25. Civil 
P. C , to take additional evidence rele¬ 
vant to the following issues and return 
such evidence, together with its findings 
thereon and reasons therefor, to this 
Court within three months, viz: — (1) 
Was there ‘legal necessity' for the widow 
(appellant 2) raising money for her own 
maintenance by sale of the premises in 
suit or any portion thereof? (2) If there 
was no ‘legal necessity’ for raising as 
much as Rs. 4,500, for discharging debts 
incurred for her maintenance, was it 
possible for her to have sold only a 

(7) 6 Mad Jur. 261. 

(8) (1910) 6 I C 207. 
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portion of tbs house sufficient to raise 
the requisite amount and if so, to what 
extent is the alienation valid? 

Pratt, J. C. —I concur that it is open 
to a reversioner to sue for a declaration 
that an alienation is partially void as 
against his reversionary rights and that 
the form of decree proposed by myjiearn- 
ed colleague would he appropriate to such 
cases. The lower Courts have refused to 
admit maintenance as a necessity justify¬ 
ing the alienation in the present case, on 
the ground that legal necessity “excludes 
anticipation of wants by raising money 
to meet them.” This is too narrow a 
view of the widow’s power of alienation. 
If the widow’s income was insufficient 
for her maintenance, it would be absurd 
if the law required her to go through the 
circuitous and expensive process of first 
incurring debt and then alienating in 
order to pay off thit debt. In such a case 
the insufficiency of the income would be 
a pressure justifying immediate aliena¬ 
tion. The Privy Council take the same 
view as the Bombay High Court that a 
widow should be allowed a reasonable 
latitude in the exercise of her powers. 
This, I think, is apparent from the case 
of Amarnath Shah v. Achan Kuar (9). 
The widow there had succeeded to a 
family money business as well as to 
immovable property. The money busi¬ 
ness wa3 in difficulties and to support it 
the widow raised money by mortgaging 
immovable property. The High Court 
held that the widow should have wound 
up the money business and nob mort¬ 
gaged the landed estate. The Privy 
Council refused to endorse this view, 
implying that the alienation may have 
been justified by the requirements of the 
business. 

On the other hand, the alienation mu3t 
not be in excess of the requirements of 
the case. And it is on this point that I 
agree that farther evidence is necessary. 
In Mullahkal v. Mada Ghetty (7), the 
Court considered that the widow could 
have provided for her maintenance by 
alienating her life-interest only. But it 
is not clear if this was feasible in the 
present case as the property was mort¬ 
gaged. Nor is it clear that the sums so 
realizable would have sufficed. The Sub- 
Judge appears to have considered that 
the widow could have sold the residential 
part of the premises and lived on the 

(6) (1892( 14 All 420=19 I. A. 196 (P. 0.) 


rent of the shop. But evidence doe 8 
not disclose whether this was possible. 
v.B./r.k, Suit remanded. 
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Pratt, J. C. and Boyd, A. J. C. 

Rajaram Nandlal —Plaintiffs—Appel¬ 
lants. 

v. 

Abdul Rahim — Defendants—Respon¬ 
dents. 

First Appeal No. 17 of 1913, Decided 
on 7th April 1915, against decision of 
Addl. J. C., Sind. 

(a) Principal and Agent—Liability of agent 
—Loss caused on account of error of judg¬ 
ment—Agent is not responsible for loss. 

An agent is Dot responsible to his principal for 
any loss caused on account of an error of judg¬ 
ment, provided he oxorcise* reasonable skill and 
diligence: Lagunas Nitrate Company v. Lagu¬ 
nas Syndicate , (1899) 2 Cli 392 Ref. (P 31 0 2] 

(b) Contract Act (1872), S. 205—Principal 
and Agent—Contract of agency—Rescission of 
— Refusal by principal to indemnify agent 
justifies him to rescind contract. 

The promise of indemnity is an implied term of 
the contract of agency: hence the refusal of the 
principal to indemnify tho agent for any aetdooe 
by him in tho course of agency justifies him to 
rescind the contract. [P 32 0 1] 

(c) Contract Act (1872), S. 205 — Contract 
agency—Rescission of—Contract by agent for 
purchase of goods—Deliverable at furture date 
—Contract of agency rescinded before period 
of termination—Rights of principal. 

Where an agent, who has entered into a con¬ 
tract in his own name for the purchase of goods 
deliverable at a future date, rescinds the contract 
of agency for sufficient cause bofore the peri;d of 
termination, tho principal is entitled to credit 
for the price of the goods on the dato the business 
is terminated : Lacey v. Kill , Crowley's Claim 
(1874) 18 Eg. 182, Ref. [P 32 0 2] 

Bujichand Bilaram —for Appellants. 

Wadhumal Oodliaram — for Respon¬ 
dents. 

Judgment. — The facts in this case, 
except in details which seem to us to be 
of little importance, are nob really in 
dispute. The plaintiffs in the Punjab 
employed the defendants to do business- 
for them as commission agents in Karachi. 
The defendants from time to time and in 
accordance with instructions received 
from the plaintiffs entered into contracts 
for the purchase and sale of tooria. For¬ 
ward contracts for the purchase of tooria 
of February, March and April deliveries 
wore made by the defendants in accord¬ 
ance with personal instructions given by 
plaintiffs’ manager who had come to 
Karachi for that purpose. The tooria of 
the February delivery was re-sold at 
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plaintiffs’ instructions at the end of 
February and the transaction resulted in 
a loss of Rs. 1,972. Plaintiffs’ manager 
then left Karachi and subsequent instruc¬ 
tions were given by letter and by tele¬ 
gram. Plaintiffs had not paid for the 
February loss, but on 15th March the 
plaintiffs wrote (Ex 5) to say that they 
were ashamed but wore making arrange¬ 
ments to find money to meet this loss. 

On 16th March, the defendants drew a 
hundi for Rs. 500 on the plaintiffs which 
they did not honour. On 17th March 
defendants telegraphed (Ex. 6) to the 
plaintiffs asking them to pay the hundi 
and remit money to pay the amount of 
the loss and to enable them to take deli¬ 
very, failing which they would be obliged 
to sell it. 

Plaintiffs replied by telegram (Ex. 7) 
and by letter (Ex. 8) on 21st March ask¬ 
ing the defendants for a week’s time pro¬ 
mising to arrange for payment aod re¬ 
questing the defendants not to sell with¬ 
out hearing from them. The telegram 
contains the words "Settled with Mukam- 
din.” This Hukaradin was defendants’ 
man who bad been to see plaintiffs. It 
was plaintiffs' case in the lower Court 
that the demand for indemnity had been 
settled by their giving Mukamdin a pro¬ 
note for Rs. 2,000. But the lower Court 
has found that this story is absolutely 
false aud no sorious attempt has been 
made before us to dispute the finding of 
the lower Court on the point. The defen¬ 
dants replied (Ex. 9) on ‘22nd March, 
reiteraling the demand made for payment 
in Ex. 6 and stating that unless they 
were put in funds they would have to 
sell. Plaintiffs replied on 25th March 
(Ex. 13) giving the defendants instruc¬ 
tions to deal with the tooria of the March 
delivery as they thought best, either to 
sell or to take delivery aDd give it to a 
European office cn "unfixed rate” terms. 

The vendor of the March delivery did 
not make miti khari, i. e., did not fix a 
date for delivery, and the March con¬ 
tracts were settled at the rates prevailing 
on the last day of March. In other words 
the defendants sold on behalf of plain¬ 
tiffs on 31st March ; but after doing so, 
they eent to the plaintiffs, the following 
telegram (Ex. 15) on 1st April 1912 : 

“Rajaram Nandlal, Bhalwal. Accept B. C. I 
inform you that tho tooria of March will ba set¬ 
tled and inform you about April tooria that 
neither you paid my receipt, nor you eent re¬ 
maining amount cor you sent rupee3 for deposit, 


Sind 31 

hence on registering this card in Post Office, I 
shall dispose of tooria of April at my discretion in 
your account, any work write me. 1st April 1912 
Abdiil Rahim Haji F .tehdin, Karachi Bunder, 
written by Afcta Mahomed.” 

After this telegram, the defendants ig¬ 
nored plaintiffs’ instructions and sold the 
April tooria on 2nd, 8th and 9th April.- 
The plaintiffs filed this suit for an ac¬ 
count and the lower Court has debited 1 
the plaintiffs with the loss on the Febru¬ 
ary contracts and credited them with the 
profits on the March and April transac¬ 
tions taking the rates at which thedefen- 
dant9 actually sold. The result was a de-- 
cree against fcbeplaintiffsfor Rs. 381-12-0. 
Plaintiffs appeal. The correctness of the 
debit for February is admitted. A3 to 
March, the plaintiffs cannot complain 
that the defendants did not act in ac¬ 
cordance with the instructions given them 
in their telegram, Ex. 13. The telegram 
gaves them the option of sailing and the 
settlement of the rates of 31st March, the 
last day of the period of delivery, was 
made in accordance with the rule in 
Leigh v. Paterson (1) followed in Macker- 
tick v. Nobo Coomar Ray (2) and was 
equivalent to a sale. It is contended, 
however, that if the defendants had acted 
with skill aud reasonable diligence, they 
would have taken delivery and disposed 
of the goods to a European firm on ‘un¬ 
fixed rate’ terms. Bet there are two 
complete answers to tliia contention. In 
the first place, the defendants had nob 
been put in funds to enable them to take 
delivery or even to pay the margin money. 
It is not alleged that under the contract 
of agency, it was incumbent on defen¬ 
dants to use their own capital in plain¬ 
tiff’s’ business. Nor did plaintiffs allege 
this in reply to defendants’ telegram: 
Ex. 6 and Ex. 9. And again, as the rates 
of 31sb March were profitable, the defen¬ 
dants acted in the best interests of plain¬ 
tiffs in selling according to their instruc¬ 
tions. They could nob have foreseen the 
future rise of the market and, therefore, 
the utmost that could be said against 
them is that they committed an error of. 
judgment in so selling. But an agent is! 
not responsible for an error of judgment 
provided he exercises reasonable skill aod 
diligence: Lagunas Nitrate Company v. 
Lagunas Syndicate (3). 


1. 

2 . 
3. 


1818) 8 Tauut 540. 

190') 30 Cal 477. 

1899) 9 Ch 992-48 W R 71=81 L T 384, 
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As to the April delivery, Mr Rupchand’s 
contention is that as the defendants had 
no instructions to sell, the plaintiffs are 
entitled to the races of the last day of 
April as the vendors did not make miti 
khari. But it seems to U3 claar that the 
defendant’s latter Ex 15 terminated the 
agency on 1st April under S. 201. An 
agreement to serve as an agent may be 
rescinded like any other agreement. 
This is recognized in S. 205, Contract 
Act, for when the agency has to last for 
any particular period, the agent is only 
liable to make compensation if he re¬ 
nounces the agency within that period 
without sufficient cause. Here, no doubt, 
it was an implied term of the agency 
that it should last at least until the end 
of April. But wo think it clear that the 
defendants had sufficient cause for re¬ 
nouncing and that cause is set forth in 
their telegram. The plaintiffs had failed 
o indemnify them for the February 
f cs8es, they dishonoured thehundi drawn 
lupon them, they then asked for a week’s 
time, they made a false statement that 
the indemnity had been settled, and up 
to the end of March made no payment 
at all. The promise of indemnity is an 
implied term of the contract of agency 
and the plaintiffs’ conduct amounted to 
a refusal to indemnify and justified res¬ 
cission under S. 39. This default on the 
part of the plaintiffs justified the defen¬ 
dants rescinding the agency. The tele¬ 
gram, Ex. 15, is written in bazar English, 
but its meaning is very clear. It says 
in effect: 

“ The March account I have settled as your 
agent, but as to the April delivery your conduct 
has beau such that it is impossible to continue 
to do business with you—for you have dis¬ 
honoured our hundi, you have not paid the 
losses, you have not put us in funds to take 
delivery; therefore I shall sell the April delivery, 
tooria without reference to you and credit pro¬ 
ceeds to ycur account.” 

This is a clear rescission of the agency 
and the cause stated is sufficient. The 
case of Lacey v. Bill , Crowley s Claim (4) 
is in point. In that case, the stock¬ 
brokers Messrs. Crowley & Co., in con¬ 
sequence of a representation by their 
principal Sir Robert Harvey that he 
would indemnify them for losses incurred 
on the settling day of 15th July, con¬ 
tinued contracts as to part of bis stock, 
i. e., made contracts to buy it back and 
e-sell it on the next settling day, 20th 
uly. The principal failed to pav on 
(1874) 18 Eq 82=80 L T-S4=22 W R 596. 


5 th July and the brokers sold on the 
morning of the 16th. Mr. Fry, Q. C., for 
the legal representative of the principal, 
contended that the brokers had noautho- 
sel1 ' As to this Vessel!, M.R.,said: 

ihe first question I have to decide is, was 
such a sale authorized ? It was said, the only 
authority Messrs. Crowley had was to purchase 
lor the next account day, the 30th, and they had 
no right therefors to sell before that day. I 
admit that their right to sell before that dav 
is not a right ordinarily possessed by an agent 
who has 'contracted to buy for delivery on a 
uture day. I think the right depends on two 
grounds and that it is well warranted on both. 
I be first ground is that they did not agree to 
continue, except on the respresentatioD by Sir 
Robert Harvey that he would pay on the Friday. 
He left them to continue or not, knowing they 
could not continue udess they relied on that 
representation, which he failed to perform. I 
agree with Mr. ■ Fry’s 'observation that under 
that right, they were bound to sell soon after¬ 
wards, that they bad not the right to sell at 
any future time they pleased; but the sale 
took place next morning, and so no time was 
really lost.” 

The other reason referred to by Jes- 
sel, M. R., was the custom of the Stock 
Exchange with which we are not /Con¬ 
cerned in this case. But the ratio de¬ 
cidendi in the passage quoted is that the 
principal’s default justified the agent in 
rescinding the agency. In that case, the 
agent’s duty is to sell on the date the 
agency is terminated—for the principal 
is entitled to credit for the price of the 
goods on the date the business is termi¬ 
nated. So here the agency was termi¬ 
nated on 1st April and the plaintiffs are 
entitled to the rates of that day. It is 
true that the defendants delayed selling 
and they did so at their own risk, for if 
the rates had fallen the plaintiffs would 
have still been entitled to the rates of 
1st April. But this delay of the defen¬ 
dants has not damnified the plaintiffs, 
for the sales were at rates better than 
those of 1st April. Mr. RupcbaDd’s 
argument that plaintiffs are entitled to 
the rates of 30th April is the 9ame argu¬ 
ment as that urged in Lacey v. Hill, 
Crowley's Claim (4) and the answer is 
the same: 

“ You would have b?en entitled to this rate if 
the agency had continued, but as the agency 
was legally determined you are only entitled to 
the rates of the day when the agency so termi¬ 
nated.” 

We therefore confirm the decree of the 
lower Court and dismiss this appeal with 
costs. 

V.R./R.K. 


Appeal dismissed. 
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A. I. R. 1915 Sind 33 

Pratt, J. 0. and Boyd, A. J. C. 
Emperor —Applicant. 

v. 

Kamal —Respondent. 

Grim. Revn. No. 26 of 1915, Decided 
on 7th April 1915. 

(a) Criminal P. C. (1898), S. 439 (3)— 
Convictions by second or third class Magis¬ 
trate—Enhancement of sentence—Power of 
High Court. 

In oases of convictions by second or third 
olasa Magistrates, the High Court ha3 power to 
enhance ihe sentence beyond the p-wer of the 
trying Magistrate. [P 33 C 2) 

(b) Criminal P. C. (1898), S. 439 (3)— 
High Court's power of enhancement of sen¬ 
tence—Scope of—Power is limited only by 
Cl. (3). 

The power of enhancement of sentence con¬ 
ferred upon the High Court by S. 39, Criminal 
P. 0., is limited only by Cl. (3) of that section 
which clause does noi regard toe diSeronco in 
the powers cf the trying Magistrates under S. 32 
of the same Code but lays down the general rule 
that in oases of sentences passed by Magistrates 
not empowered under S. 34, the limit of en¬ 
hancement shall ba the sentence that may be 
inflioted by a Presidency or a First Class Magis¬ 
trate. CP 33 C 2] 

(c) Criminal P. C. (1898), S. 439-En¬ 
hancement of sentence—Enhancement of 
sentence beyond powers of trying Magistrate 
—Both conviction and sentence are open to 
revision—Practice—High Court. 

The practice of this Court to accept the con¬ 
viction as conclusive and to consider the ques¬ 
tion of enhancement of sentence on the basis of 
the facts found by the lower Court, would not 
be followed when it is proposed to enhance a 
sentence beyond the powers of the trying Magis¬ 
trate. In suoh cases both the conviction and 
the sentence are open to revision; 32 Horn 162, 
Ref. [P 33 C 2] 

E. Raymond —for Crown. 

Pratt, J. C.— This is a reference by 
the District Magistrate, Karachi, under 
8. 438, Criminal P. C. The aooused has 
been convicted of the theft of five camels 
worth Rs. 270 by the 2nd Class Magis¬ 
trate, Manjhand, and has been sentenced 
to five months’ rigorous imprisonment. 
The District Magistrate recommends 
that the sentence be enhanced. The 
prosecution was instituted before a 
Magistrate who under 8. 32 is not em¬ 
powered to pass a sentence of imprison¬ 
ment exceeding 6 months. But the ac¬ 
cused cannot on that account claim that 
the sentence should not exceed six 
months, for the Second Class Magistrate 
might under 8. 349 have referred the 
case to a Sub-Divisional Magistrate or 
Dietriot Magistrate for severer punish¬ 
ment. In that case the oonviction would 
have been that of the Sub-Divisional or 
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District Migistrate and it might bo con¬ 
tended that if the conviction of the ac¬ 
cused is by a Second Cla-s Magistrate the 
sentence cannot be enhanced to more 
than six months. But the power of en¬ 
hancement conferred upon the High 
Court by S. 439 is limited only by Cl. (3) 
of that section. That clause does not 
regard the difference in the powers of 
trying Magistrates under S. 32 of the 
Code, but lays down the general rule 
that in the case of sentences passed by 
Magistrates not empowered under S. 34, 
the limit of enhancement shall be the 
sentence that might have been inflicted 
by a Presidency Magistrate or Magis¬ 
trate of the First Class. This therefore 
gives us power to enhance the sentence 
of imprisonment to two years. 

It has been the invariable practice of 
this Court to accept the conviobion as 
conclusive and to consider the question' 
of enhancement of sentence on the basis 
of the facts found by the lower Court. 
This is also the practice of the Bombay 
High Court, Emperor v. Ghinto Bhai- 
rava (l). But I think that the 
practice should not bo followed when it 
is proposed to enhance a sentence beyond 
the limit of the powers of the trying 
Magistrate. The Legislature regards a 
conviction by a Second Class Magistrate 
as an insufficient basis for a sentenoe of 
more than six months’ imprisonment. 
Therefore before the Court of revision 
enhances the sentence beyond that term, 
it should satisfy itself that the convic¬ 
tion is correct. I therefore treat both 
the conviction and the sentence in the 
present case as open to revision. There 
is no doubt the oonviction is correct for 
the accused pleaded guilty. As to the 
sentence there is no evidence of the pre¬ 
vious conviction to which the Magis¬ 
trate refers, but having regard to the 
value of the property stolen and the 
necessity for deterrent sentences in cases 
of cattle theft, I would enhance the sen¬ 
tence to one of rigorous imprisonment 
for nine months. 

Boyd, A. J. C.—I concur. 

V.R./R.K. Sentence enhanced. _ 

" i. (1908) 32 Bom 162=7 Cr L J 119. 
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Gopaldas v. Pahlumal Hemanmal (Pratt, J. G.) 


A. I. R. 1915 Sind 34 

Pratt, J. 0. 

Gopaldas and others —Decree-holders 
Plaintiffs. 

v. 

Pahlumal Hemanmal and others — 
Judgment-debtors—Defendants 

Misc. Appl No. 228 of 1914, Decided 
on 10th February 1915. 

Provincial Insolvency Act (1907), S. 16 
(2)— Pendency of insolvency proceedings — 
Construction of—Money by A against B and 
C — B and C subsequently adjudged insolvent 
—Their discharge suspended—Application by 
A for execution of bis decree— A relying on 
application during period when discharge of 
J) and C remained suspended for saving of 
limitation—Held no insolvency proceedings 
were pending at time of previous application 
so as to operate as bar under S. 16 (2)— 
Previous application held to be in accor- 
dance with law. 

A obtained a money-decree against B and C on 
10th April 1908; B and G were adjudged insol¬ 
vents on 1st June 1910 under the Provincial 
Insolvency Act and by orders of the Insolvency 
Court on 11th November 1912 and 26th February 
1913 respectively, their discharge was suspended 
till 11'h November 1913. On 12th October 1914, 
A applied for execution of his decree against B 
and C relying for the purpose of saving limitation 
on a prior execution application by him ou 7th 
June 1913 while the discharge of B and C re¬ 
mained suspet did. It was contended on behalf 
of B and C that A’s application of 7th June 
1913, having been made during the pendency of 
the insolvency proceedings and the leave of the 
Court not having been obtained, was not 
an application in accordance with law and was 
barred by S. 16 (2) Provincial T nsolveocy Act; 

Held: that the phrase ‘pendency of the insol¬ 
vency proceedings’ inS. 16 (2) must be construed 
with reference to the object of the enactment 
which was to prevent a general scramble of 
creditors for the assets, that this object was 
achieved when the assets were collected and 
distributed in an orderly manner by the 
Receiver and that the final divideod having 
been declared and distributed b fore 7th June 
1913, the insolvency proceedings were no longer 
pending so as to operate as a bar under S. 16 (2), 
Provincial Insolvency Act; that as the leave 
referred to in S. 16 (2) could tn grantpd after 
the application was file! and would relate back 
to the date of the application, the Court might 
have received the application and then g aoted 
the leave, and that as th“ application also 
prayed for a relief that the Court w-»s competent 
to give, it was in accordance with law: 8 Gal 422; 
(P C) Foil. 39 Bom 364 note Diss from 

[P 34 C 2; P35 0 1] 

Harchandrai & Co .—for Plaintiffs. 

Raymond and Loho—ior Defendants. 

Judgment.— This i9 an application 
for execution of a decree made od 10th 
April 1908 in favour of plaintiffs against 
three defendants for the payment of 
money. The present application is dated 
12th October 1914 and relief is sought 


against 2nd and 3rd defendants only. 
These defendants were adjudged insol¬ 
vents on 1st June 1910. Order was 
made on 26th February 1913 suspending 
the discharge of defendant 2 until 11th 
November 1913, and on 11th November 
1912 suspending the discharge of 3rd 
defendant for one year. Various appli¬ 
cations were made from time to time to 
execute the decree and the only one for 
consideration now is an application made 
on 7th June 1913. If this is an appli¬ 
cation in accordance with law to the 
proper Court for execution, the present 
application is in time. If it is not, the 
present application is time-barred. It 
is contended that the application of 7th 
June 1913 is not an application in accord 
with law and it is barred by S. 16 (2) 
Provincial Insolvency Act, in that insol¬ 
vency proceedings were then pending and 
the leave of the Court had not been 
obtained. There is no direct authority as 
to what constitutes the pendency of the 
insolvency proceedings referred to in 
S..16 (2), Provincial Insolvency Act I feel 
sure that the mere fact of the insolvent 
not being absolutely discharged does not 
constitute a pendency of an insolvency 
proceeding. If that were so, the insolvent 
who never applied for a discharge would 
gain this advantage: that no suit or exe¬ 
cution proceedings could ever be filed 
against him without the leave of the 
Court. The phrase must be construed with 
reference to the object of the enactment. 
The object was to prevent a general scram¬ 
ble of creditors for the assets. This object 
is achieved when the assets have been 
collected and distributed in an orderly 
manner by the Receiver. 

When the Receiver has declared a 
final dividend and the distribution of 
all available assets is complete, there is 
no longer any reason for preventing cre¬ 
ditors from seeking to enforce their 
rights by suits or execution applications. 
When a final dividend has been declared 
and distributed, the insolvency pro¬ 
ceeding is no longer pending so as to 
operate as a bar under S. 16 (2), Pro 
vincial Insolvency Act. It is admitted 
that this stage had been reached before 
the orders were made with reference to 
the discharge of the defendants, i. e., 
before 11th November 1912 and 26th 
February 1913. The execution appli¬ 
cation of 7th June 1913 was, therefore 
not made during the pendency of th 0 
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insolvency proceedings. Bufc even if it 
were otherwise, I should still hold that 
it was an application in accordance with 
law. In do not ooncur in the finding of 
Davar, J., reported in a foot-note in 
Lalohand v. Balkrishna (l) that the 
leave referred to in the section must be 
leave granted before the suit or appli¬ 
cation is filed. It seems to me that leave 
could be granted after the application 
was filed and that it would relate back 
to the date of the application. S. 4 
Pensions Aot, (Act 23 of 1871), “No 
Oivil Court shall entertain any suit 
relating to any'pension, etc.,” enacts a 
prohibition which seems to more directly 
affeot the jurisdiction of the Court than 
S. 16 (2), Provincial Insolvency Act. 
Nevertheless the Privy Council in 
Mahammad Azmat Ali Khan v. Lalli 
Begum (2) held that the Collector’s 
certificate might be filed after the suit 
was instituted. So here the Court might 
have received the application and then 
granted the leave. The application was, 
therefore, also praying for a relief that 
the Court was competent to give and 
was, therefore, in accordance with law. 
I, therefore, order writs of attachment 
to issue and allow this application with 
costs. 

V.R./r.K. Application al lowed. _ 

1. (1914) 88 Bom 364 note=2lTl C 689. 

2. (1882) 17 P R 1882=8 Cal 422=9 I A 8 

(P 0). _ 
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Pratt, J. C. and Fawcett, A. J. C. 

Hiromal and others —Plaintiffs Appel¬ 
lants. 

v. 

Faridkhan —Defendant—Respondent. 

Second Appeal No. 5 of 1913, Decided 
on 28th January 1915, against the decree 

of Dist. J., Sukkur-Larkana. 

Civil P.C.(1908), O. 2 Rr. 2, and 4—Suit for 
mesne profits of land —Subsequent suit for 
possession is barred under 0.2, R. 2. 

Where the plaintiff on beiDg dispossessed of 
land filed a suit for mesne profits only which was 
decreed in his favour and subsequently filed 
another suit for recovery of possession of the 
land: 

Held", that the subsequent suit was barred by 
the former suit under the provisions of Order 2, 
R. 2, Oivil P. 0: 81 Cal. 262 V P C.) Ref. 

Isardas Oodharam —for Appellants. 

Pratt, J. C.— This is a suit for the re¬ 
covery of the possession of land. The 
facts found by the District Judge are that 
. the plaintiffs-appellants were disposse- 


Bed by the defendant-respondent at some 
time prior to 1903 (probably in May 1899 
when the defendant went under the 
protection of the Manager). The plain¬ 
tiffs filed suits for mesne profits in 1903 
and in 1905. The first was for mesne 
profits of part of the land and the second 
for mesne profits of the whole of the land 
now in suit. Both suits were decided in 
plantiffs’ favour and it was held that 
they had proved their title to the land 
as against the defendant. The lower 
Courts have held that the plaintiffs not 
having sought recovery of possession of 
the land in the former litigation, the 
present suit is barred under O. 2, R. 2. 
For the appellant it is urged that O. 2, 
R. 4, makes it clear that a claim for 
mesne profits is a separate cause of action 
to a claim for recovery of possession of 
land. This rule follows closely the word¬ 
ing of the English rule—Order 18, R. 2, 
Rules of the Supreme Court. There the 
use of the word claim as synonymous 
with cause of action is probably due to 
the fact that in the phra-eology of the 
English Law a plaint is called a state- 
meat of claim. Tbe word claim, there¬ 
fore, denotes Dot only the demand for 
relief, but the basis on which that de¬ 
mand is made. R. 4, if literally inter¬ 
preted, might lead to the inference that 
a claim for mesne profits involved a sepa¬ 
rate cause of action to a claim for the 
land, but S. 44 (a), Civil P. C. of 1882, to 

which the rule corresponds, was inter¬ 
preted by the Privy Council in the case 
of Gunesh Butt Thakoor v. Jewach 
Thakorain (l). In that case the cause of 
action was the refusal of the defendants 
to recognize the right of the plaintiff, a 
widow, to succeed to her deceased bus- 
band’s share in the family property under 
a partition which had not been completed 
at her husband’s death. It was contend¬ 
ed that S. 44 (a) barred the claim to 
recover the moveable with the immov¬ 
able property, the subject of the partition 

io the same suit. Their Lordships said: 

“The rule, i.e. S. 44 (a), is Dot very happily 
expressed, but there can be nothing irr.gular in 
smelting to recover in one suit immovable and 
moveable property if the cause of action is the 
same in both.” 

I understand their Lordships’ adverse 
criticism of S. 44 (a) to mean that the 
provision as to mesne profits should nob 
have been stated as an exception, bub 
taken as a proviso or as an explanation . 

1. (1904) 31 Cal 262=31 I A 10 (P.O.) 
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Being stated as an exception, it implied 
that no other claim for moveable property 
could be j )ined in a suit for recovery of 
land. But the intention that should 
have been expressed w-is that claims for 
mesne pro&bs and rent being cn the same 
cause of action were not within the rule, 
It is this judgment of the P<ivy Council 
which has undoubtedly led to the new 
clause (e) of the rule. This clausa relates 
to claims oa the same cuuse of action 
and is clearly no exception. So that the 
defect to which the Privy Council re¬ 
ferred has been repeated instead tf being 
corrected. In my opinion, clause (a) and 
clause (e) of the rule are of the same 
character. They are not exceptions bub 
provisos added with a view to explain 
that the rule does not forbid the joinder 
of claims to moveable property when 
they arise out of the same cause of 
action. S. 10. Civil P. C. of 1859, enacted 
that a claim for th9 recovery of lanl and 
a claim for mesne profits of such land 
' shall ho deemed to he distinct causes of 
action” within tha meaning of the section 
referring to joinder cf causes of action. 
The U93 of the words “shall be deemed to 
be” shows that the Legislature was con¬ 
scious that the rule was an artificial one. 
This section has been omitted in the subse¬ 
quent codes and it would be very surpris¬ 
ing if the present rulo was intended to 
pre88rvofchis artificial distinction, for the 
object of the amendments made iu O. 2, 
R. 2, was to check multiplicity of litiga- 
and to remove restrictions on the compre¬ 
hensiveness of the suit. 

It is difficult to see any distinction 
between dispossession of land and its 
profits and the dispossession of immov¬ 
able and moveable property, which was 
the subject of the judgment of the Privy 
Council in the casse already referred to. 
I need not refer to the various definitions 
of the phrase ‘cause of action' that have 
been given in England. Some are more 
appropriate when the phrase is used with 
reference to local jurisdiction, e g., Read 
v. Brown (2), when it is used with refer¬ 
ence to the Law of Limitation, Reeves 
v. Butcher (3). For the present purpose 
the best definition is that of the Privy 
Council in Chand Four v. Partab Singh 
(4): 

“It refers entirely to the grounds set forth i n 

2. (1888) 2? Q B D 128=58 L J Q B 120. 

3. (1891) 2 Q B 509=60 L1QB 619. 

■i. (1889) 16 Cal 93=16 I A 156 (J?.0.) 
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tlie plaint as the cause of action or, in other 
words, to the media upon which the plaintiff aska 
the Court to arrive at a conclusion in his favour.’, 

Here the media or the grounds of the 
suit of 1905 and of the present suit are 
the same, e.g. title and dispossession. If 
the cause cf action were not the same, 
plaintiff, even if he had failed to estab¬ 
lish his right to mesne profits, would 
have been entitled to file a fresh suit to 
recover the land. But this he could not 
have done, for he would have been barred 
by the plea of re3 judicata as to his title. 
O 2, R. 2, i3 part of the law of res judi¬ 
cata or estoppel by record. As said in 
Nelson v. Couch (5): 

“Where the cause of action is t % e same, and 
the plaintiff has had an opportunity in the 
former suit of recovering that wh ch he seeks to 
recover in the second, the former recovery is a 
bar to the latter.” 

I would, therefore, confirm the decree 
of the lower Court and dismiss this 
apneal with coats. 

Fawcett, A. J. C. —I concur. In my 
opinion R. 4 of O. 2, must be read with 
the provisions of Rr. 1 and 2, and con¬ 
strued consistently with them so far as 
possible. If thi3 is done, I think it 
amounts to nothing more than saying: 

“No claim shall, unless with the leave of the 
Court, be joined with a claim, for tha recovery 
of immovable property, except” 

the claims specified in clauses (a), (b) 
and (c). It is, of course, possible that a 
person might have a cause of action to 
sue for mesne profits or arrears of rent, 
when he had do cause of action to sue for 
recovery of possession, e.g., a landlord 
suing to recover rent from a tenant 
whose lease had not expired; and in such 
a ease he would nob, of course, be 
debarred from bringing a subsequent suit 
for possession (unless his suit failed ou 
the question of title), but when (as here) 
the cause of action for recovery of posses¬ 
sion was identical with the cause of 
action for recovery of mesne profits— 
then, for the reasons given in the learned 
Judicial Commissioner’s judgment, I 
think that clause (3) of R. 2 necessarily 
comes into operation. The suggestion that 
there was anew cause of action because de¬ 
fendant Farid khan had previously recog¬ 
nized plaintiffs’ title is opposed to the 

sbatemeut of facts contained in thelower 

Court’s judgments, and no evidence to 
support it was brought to our notice. 

v.r./r.K. _ Appeal dismissed. 

b. (1863) 15 0 B (N. S ) 09=33 LJOp., 46, 
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Pratt, J. 0. and Grouch, A. J. C. 

Vishindas Wadhuram and another — 
Appellants. 

v. 

Hotomal Ditomal and others — Respon¬ 
dents. 

Second Appeal No. 20 of 1913, Decided 
on 10th May 1915, against the decision 

of Disfc. Judge, Sukkur. 

(a) Limitation Act (1903), Sch. 1, Art. 75 
—Instalment bond—Suit on — Limitation— 
When commences to run—Test. 

In a suit on au instalment b:nd on default of 
payment of an instalment the test whothor or 
not the period of limitation begins to run is— 
has the payee or obligeo a right to file a suit 
forthwith for the principal remaining due if he 
so chooses? [P 33 C 11 

(b) Limitation Act (1908), Sch. 1, Art. 75 
—Instalment bond—Creditor entitled to sue 
for whole amount on failure to pay principal 
or interest on due date—Limitation held to 
run from date of default in payment of in¬ 
terest. 

Wher an agreement provided for payment of 
the prinoipal within 12 months with interest 
payable every month, or in case of failure two 
months’ interest together; and permitted the 
creditor, in default of payment of the principal 
on the stipulated date or of monthly int.'rest or 
two months’ interest together, to file a suit 
immediately for the recovery of the whole 
amount: 

Held: that limitation began to run from 
the date of the default in the payment of two 
months’ interest together: 1 SLR 252; AIR 
1914 Sind 60; 85 All 455, Ref. 30 All 123; 29 
All 431; 16 All 371; 27 Bom 1 Discussed. 

[P 37 0 2] 

llirdaram Mewaram —for Appellants. 
Tahilram Maniram —for Respondents. 
Crouch, A J. C. —In the suit out of 
which this second appeal has arisen, 
plaintiff sued to recover the principal 
and interest due on a bond, dated the 6th 
December 1908. The suit was file 1 ou 
the 6th December 19L2. Both the lower 
Courts have held the suit to bo time- 
barred and the only issue raised in this 
appeal is whether the suit was so barred. 
The portions of the agreement with 
which we are now concerned are the fol¬ 
lowing: 

c< Thti agreement is that within 12 months 
from this day we shall repay the principal 
amount to the lender. Interest ou the above 
sum is fixed at the rate of 8 annas per cent, pec 
mensem from to-day until repayment, which we 
Bhall continue paying every mouth to the credi¬ 
tor. If we fail to pay interest in any month/ 
then we shall pay the creditor two months in¬ 
terest together. Should we fail to pay the prin¬ 
cipal sum on due date as stipulated above, or 
monthly interest, or two months’ interest to¬ 
gether to the creditor, then in that case the cre¬ 
ditor aforesaid is at liberty to file a suit imme¬ 


diately and to recover the wh-de of the above 
amount with interest at the rate of 1 per cent, 
per monsoin until satisfaction.” 

No interest was ev3r paid on the bond, 
and accordingly the creditor was at 
liberty to file a suit for fcho principal 
and interest on the 6th February 1909. 
The document is not drafted iu technical 
form, but a skilled conveyancer could 
embody its terms either in the form of a 
single bond (simplex ob'igafcio) specify¬ 
ing fcho 6fch February 1909 as the day for 
payment (in certain events), or in the 
form of a bond subject to a condition, or 
in the form of a contract to do a certain 
thing upon the happening of a specified 
contingency. But, whatever technical 
form mi ,hb be given to the document, 
the practical result would, in every case, 
(in the events that happened) be the 
same—the principal and interest would 
become due and payable and the creditor 
would have a right of suit on the 6th 
February 1909. And accordingly whether, 
we apply Art. 65, or Art. 66 or Art. 68, 
the date from which the period of limi¬ 
tation began to run was the 6fch Febru¬ 
ary 1909. As the suit was not filed until 
December 1912, it is prima facie time- 
barred. In dealing with these articles 
of the Limitation Act, it is well to re¬ 
member that they are not separate, 
arbitrary rules, but are merely concrete 
examples of two general rule9 (l) a 
plaintiff has three years, and only three 
years, within which he can file a suit to 
recover a simple debt; (2) the period 
commences from the date on which he 
has fcho right and is in a position to file 
a suit. 

Art. 75 is only another illustration to 
the general rules. In case of bonds and 
promissory notes payable by instalments, 
which provide that, if default be rnada 
iu payment of one instalment, the whole 
shall be due, the period of limitation 
runs from the time when the first de¬ 
fault is made, unless when the payee or 
obligee waives the benefit of the provi¬ 
sion and then, when fresh default is 
made in respect of such waiver. Ob¬ 
viously, if there has been, in the legal 
sense, a waiver of the right to immediate 
payment, the right to file a suit does not. 
exist and limitation cannot run. Itl 
matters nob by what form of words the 
right to immediate payment of the prin¬ 
oipal in default of payment of an insfcal- 
meat, or of interest, is conferred. Every 
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creditor has an option to file a suit or 
not to file a suit and within certain 
limits to select his own time for filing 
it. The test whether or not the period 
of limitation begins to run is—has the 
payee or obligee a right to file a suit 
forthwith for the principal remaining 
due if he so chooses? The words used in 
the bond in suit, give to the plaintiff 
the creditor’s ordinary option. It would, 
of course, be quite ea9y to draw a bond 
in such form that the creditor would not 
get an immediate right to sue for the 
principal unless he elected to do so. 
Thus: 

“in the event of interest being in arrears for 
two months, the creditor shall be at liberty to 
serve on the debtor a written notice calling on 
the debtor to forthwith pay the whole principal 
and interest then due and on such notice being 
served, the whole principal and interest shall 
become due.’’ 

But Mr. Hirdaram relies on certain 
reported cases which I will now discuss. 
In Ajudhia v. Kunjlal (l), the bond was 
one payable by instalments with a pro¬ 
vision that in default of the payment of 
any one instalment “it would be within 
the power of the creditor” to sue forth¬ 
with for the whole amount due under 
the bond. The suit was not for the 
whole principal, but merely for the in¬ 
stalments due up to date of suit. The 
Court relying on Maharaja of Benares 
v. Nand Ram (2) and Shankar Prasad 
v. Jalpa Prasad (3), held the suit not 
time-barred. The case came clearly 
within Art. 75 and the question was 
whether or not the payee had waived 
the provision that the whole amount 
should become due in default of payment 
of an instalment. The learned Judges 
did not specifically find that there had 
been waiver, and the two decisions upon 
which they relied had reference to sets 
of facts entirely different from those 
with which the learned Judges were 
dealing. In Maharaja of Benares v. 
Nand Ram (2), there was a bond pay¬ 
able by instalments, but the creditor had 
accepted payment of instalments after 
their due dates, and it was held that he 
had impliedly waived the provision 
under which the whole principal became 
due in default. A better foundation for 
such a ruling is suggested by Sir Law- 
rence Jenkins, C. J., in Kashiram v. 

1. (1908) 30 All 123. 

2. (1907) 29 All 431. 

8. (1894) 16 All 371. 


Pandu (4). Shankar Prasad's case (3 
was one of construction of a decree. Th 
passage relied on is as follows: 

“In the present case, it appears to us that the 
intention wa9 that the decree-holder on the 
happening of any default might, if he wished, 
execute the decree for all the decretal money 
then unpaid, but that it was not the intention, 
that on the happening of a default, the decree- 
holder should be bound to execute the decree 
once and for all. We consequently hold” etc. 

Now, as do decree-holder is bound to 
execute his decree I am quite unable to 
follow the reasoning of the learned Jud¬ 
ges. I prefer to follow the rule of con¬ 
struction laid down in Hemp v. Garland 
[cited in Jethanand Topandas v. Lala- 
mal Sitalmal (5)]. If the judgment- 
creditor has the unconditional right to 
go to the execution department and take 
out a warrant, then it must be presumed 
that the decree has directed payment to 
be made within the meaning of Art. 182 
(7). But, as pointed out by Sir Law¬ 
rence Jenkins in Kashiram's case (4), a 
decree can be so framed as to make ito 
clear that a judgment-creditor can take 
out execution for the whole balance in 
default only if he makes a positive elec¬ 
tion. That is to say, the order for im¬ 
mediate payment in default maybe made 
subject to a condition precedent, and un¬ 
less this condition is fulfilled, limitation 
will not begin to run. In Narain Babu 
v. Gouri Pershad Bias (6) the facts were 
very similar to those of the present case. 
The Court held in a three-lined judg¬ 
ment that Art. 65 applied, and that the 
date specified for payment was the date 
fixed for payment of the principal in the 
event of the interest being regularly 
paid. The point that in the case of such 
bonds there are alternative dates speci¬ 
fied for payment, was not taken or con¬ 
sidered. The decision can only be justi¬ 
fied on the presumption that the Court 
was of opinion that, on the construction 
of the bond, there was no implied co¬ 
venant to repay the whole principal on 
failure to pay interest as agreed. I 
would dismiss the appeal with costs. 

Pratt, J. C .—I concur. Jenkins, C. J., 
in Kashiram v. Pandu (4) pointed out 
that instalment decrees should be so 
drawn up as to make it clear that the 
rights consequent in default depend upon 
a positive election by those in whose in- 
terests they are int e nded to be created . 

4. 1903) 27 Bom 1. 

5. 1907) 1SLR 262. 

6. 1880) 5 Cal 21, 
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A similar provision oould be made by 
appropriate words in bonds oreating an 
obligation to pay suooessive sums of 
money. If the stipulation as to default 
does not oame into operation unlosB and 
■until the obligee elects to enforce it, then 
there is, as pointed out in Kimatrai 
K a shir am v. Wadero Sher Mahomed 
Khan (7), an alternative contract. But 
here there is no alternative contract, for 
the phrase “is at liberty to file a suit for 
the whole amount” does not import an 
eleotion. It merely implies that the 
whole amount is payable. It has been 
said that there is no distinction between 
the phrases “may besuedfor” and shall 
beoome due.” The case of Ajudhia v. 
Kunjlal (l) waB dissented from by this 
Oourt in the case already oited and does 
not seem to have been followed in subse¬ 
quent cases of Amolak Chand v. Baij 
Nath (8). 

V.R./r.K. Appeal dismissed. 

J- 7. Al eTi 914 8ind 60=25 I 0 988=8 SLR 
63. 

8. (1913) 35 All 455=20 I C 933. 
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Pratt, J. C. and Fawcett. A. J. C. 
Ohandiram Karamsing Plaintiff 
Appellant. 

v. 

Secretary of State— Defendant — Res¬ 
pondent. .. , 

First Appeal No. 9 of 1913, Decided 

on 8th March 1915, against the decision 

of District Judge, Hyderabad 
, Forest Act (1890), S«. 81 and 82-A enter¬ 
ing into contract with Government to fell 
«nd remove timber—Amount to be paid in 
four instalment—Only first instalment paid 
Forest Officer attaching all materials ot 
timber and sailing them and suing A tor 
recovery of unpaid instalment Held ac 10 
of Forest Officer could not be justified under 
S. 82— Plea of justification under S. 8 2 could 

"°i by a & ‘contract with Government obtained 
the right of felling and removing timber and ot 
manufacturing charcoal in certain forest coupes. 
Under this contract A had to pay Hs. 6 431 in 
Jour equal instalments. A paid only the first 
instalment. On his failure to pay tbe ®® c °^ 
instalment, the Divisional Forest Officer attached 
All materials of timber, firewood and cbar ^ 1 
whioh A had in the coupes or depots and pre 
vented A from further exploitation of the coupes 
until the instalments due were paid or security 
for payment given. The materials attached 
were subsequently sold and the amount retained 
by Government. The Divisional Forest Officer, 
■sought to recover in addition, the full amount of 
all the three unpaid instalments, as arrears of 
land revenue under S. 81, Forest Act. 


Held: that the notion of tho Divisional Forest 
Officer could not bo justified under S. 82, Forosb 
Aot, as thit sootion expressly provides that tho 
proceeds of the salo should bo applied first in 
discharging tho amount duo, and as it does not 
authorise an nbsoluto confiscation of tho forpst 
produce end independent recovery nf the entire 
amount duo; that tho plea of justification under 
S. 82 not having been rnised in the pleadings in 
the lower Court could not bo allowed fobs raised, 
for the first time in appeal. [P 41 0 2] 

Dipchand Chandumal —for Appellant. 
E, Raymond — for Respondent. 
Fawcett, A. J. C. —On 22nd Septem¬ 
ber 1909, plaintiff-appellant entered into 
a contract, under which (subject to the 
conditions and restrictions specified 
therein), he obtained the right of felling 
and removing timber, and of manufactur¬ 
ing charcoal, in certain forest coupes. 
Under this contract, plaintiff had to pay 
the sum of Rs. 6,431 in four egual in¬ 
stalments of Rs. 1,607-12-0 on 15th 
January 1910, 15th March 1910, 1st July 
1910 and 15th August 1910. He paid the 
first instalment on 5th February 1910, 
but has paid no other instalments. On 
21st February 1910, he had been asked 
to pay the second instalment punctually 
and on 4th June, he was similarly asked 
to pay up the third instalment due on 
1st July. On 16th June 1910, the Divi¬ 
sional Forest Officer ordered the Range 
Forest Officer to attach all materials of 
timber, firewood or charcoal plaintiff 
had in the coupes or depots, as he had 
failed to pay the second instalment. This 
order was given effect to sometime before 
2nd July 1910, when a report that the 
attachment had been made, was sub¬ 
mitted by the Sub-Ranger deputed to 
make the attachment. On 30th Augusb 
1910, the Divisional Forest Officer de¬ 
manded payment of all threein3talment8. 
Nothing seems to have been done by the 
plaintiff till 12th September 1910, when 
he petitioned for permission to remove 
the attached materials and asked for 
time to pay the instalments due. On 26th 
September 1910, the Divisional Forest, 
Officer wrote to the Conservator of 
Forests the letter which is the first one 
in the correspondence, Ex. 64. From 
para. 1 of this letter, it appears that the 
Conservator had sanctioned the plaintiff 
being granted an extension of time for 
the exploitation of his coupes” and the 
Divisional Forest Officer enquires 

“whether this is not a mistake, and whether 
extension for the removal of materials already 
cat from the coupes to bis depots is not what 
was actually intended.” 
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He himself was opposed to aDy grant 
of extension for further exploitation of 
the coupes for reasons which ho gives in 
this letter. The Conservator on 27th 
September replied that the plaintiff 
should be allowed 

“to cut and remove also the remaining portion 
of his ma'erials in the coup?, provided a satis¬ 
factory surety is first given.” 

The plaintiff admits that ho was told 
by the Divisional Forest Officer that, if 
ho gave security, he would he allowed to 
cut the standing trees and take away his 
attached materials and that ha agreed to 
this and mentioned Mr. Parsram,Pleader, 
as his surety. On 28th September, the 
Mukhtiarkar was accordingly requested 
to enquire into the solvency of the pro¬ 
posed surety and, if it was found satis¬ 
factory, to get the surety-bond executed. 
But on 24th November 1910, Mr. Parsram 
definitely refused to stand surety for 
plaintiff. Meanwhile, on 10th November, 
plaintiff had applied to the Conservator* 
saying he was sorry be had not been able 
to give security as ordered and asking 
for further time to pay the instalments 
and work his coupes. The Conservator 
however, on 26th November 1910, in 
answer to a reference from the Divisional 
Forest Officer ordered that no further 
time should be given to plaintiff to 
furnish a surety, and on 5th Deoember 
1910 the Divisional Forest Officer 
reported that he was informing plain¬ 
tiff accordingly. On 21st January 
1911, the Collector at the request of the 
Forest Department issued a warrant for 
the arrest and detention of plaintiff 
under S. 157, Land Revenue Code, and 
in respect of Rs. 4,823-4 0 due for the 
three unpaid instalments; and plaintiff 
was arrested and released on his giving 
security under S. 164of the same Code. On 
8th February 1911, plaintiff through his 
pleader, Mr. Parsram, submitted certain 
proposals for compromising the matter 
by plaintiff being allowed further time 
to exploit the remaining area subject to 
his payment of the arrears, bat these 
were refused by the Conservator on 11th 
February, on which date plaintiff filed a 
suit against Government for a declara¬ 
tion that nothing was due from him and 
an injunction restraining defendant from 
recovering anything from him or exe¬ 
cuting a warrant against him. On 15th 
February 1911 the Conservator instruct¬ 
ed the Divisional Forest Officer not to 
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“sell the mataria’ in the coupe and de¬ 
pots which has been confiscated pending 
further orders.” On 27'h May 1911, the 
Divisional Forest Officer gave orders, 
however, for the sale of these materials, 
which he describes as “confiscated 
material’’ of plaintiff, and an auction 
was accordingly beld on 5bh July 1911, 
resulting in the recovery of Rs. 1,785 as 
sale-proceeds. In para. 7 of the plaint it 
is contended that, as plaintiff did not 
get possession of the coupes till after the 
agreed time, defendant first failed to 
oomply with the terms of the contract 
and could not insist on plaintiff’s strict 
compliance with the terms as to pay¬ 
ment of instalments. In answer to this, 
defendant in his written statement says 
“he did not abandon the contract as suggested in 
para. 7 of tbe plaint, and that he was willing 
up to the very end to continue the contract, 
provided only that plaintiff would give payment 
of the amount dne from him.” 

It is then pleaded that the plaintiff’s 
material, which had been attached, 
“therefore, vests in him by virtue of 
Cl. 3 (c) and (f) of the agreement.” Under 
Cl. (c) plaintiff agreed 

“that he will pay the foil amount of the con¬ 
tract sum, whether tbe whole of the material 
contracted for, be exploited by him from the 
coupe or not”, 

aDd under Cl. (8) 

“that any material remaining within the coupe, 
on 1st Ootober 1910, or later, shall be the pro¬ 
perty of Government.” 

The District Judge has accepted this 
contention. He holds that plaintiff had 
committed a breach of the agreement by 
not paying the second instalment at any 
rate by 15th May 1910; that the Forest- 
Department w*9 justified in preventing 
him from removing any more of the forest 
material before he paid the overdue in¬ 
stalment; that from tbe moment his 
materials were attached, plaintiff gave 
up the contract as he made no attempt 
to have the attachment raised by pay¬ 
ing the second and subsequent instal¬ 
ments; and that as the attached property 
became the property of Government 
under Cl. 3 (f) of the agreement, plaintiff 
cannot claim that its value should be 
deducted from the amount of the three 
instalments due from him under Cla. 1 (a) 
and 3 (c) of the agreement. This view 
is however in my opinion quite unten¬ 
able. Cl. 3 (o) and (f) of the agreement 
obviously contemplate the contraot, con¬ 
tinuing for the full period of the contraot 
and are subject to an implied condition to 
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that effeofc. 01. (c) provides against the 
contractor claiming any remission merely 
beoause of his neglect to exploit the coupe 
tally, and it cannot reasonably be held 
that under Cl. (0 it was intended that 
Government should be enabled to obtain 
the contractor’s property by the simple 
process of attaching it and preventing 
its removal from the coupe before the 
date specified. Nor do i think it can 
properly be held that plaintiff gave up 
the contract, in the sense that he could 
have continued it and was in no way 
prevented by the Forest Department 
from doing so. The iaots I have already 
mentioned, in my opinion, conclusively 
show that, as contended by the appel¬ 
lant’s pleader, the oontraot mu9b bo 
treated as haviug been put an end to by 
tbe conservator under Cls. (c) and (f) of 
the agreement. These clauses are a3 
follows: 

“3 (o) Thatif in tbe opinion of the conservator 
the contractor has broken, evaded or failed to 
fulfil any of the herein-contained conditions or 
inf'inged 'any provision of ths law or rules, for¬ 
est or other, at the time being in force, it shall be 
lawful for the said conservator, by a notice in 
writing to be served upon the contractor, to put 
an end to tbis agnemont without prejudice to 
tbe rifjbt of the Secretary of State for antecedent 
breaches of contract, and to retain out cf the 
contractor’s deposit, or out of any other money 
of the the contractor’s iu the posses ion cf any 
Railway or Forest Officer, the amount or such 
portion as is possible of tbe amount of damages 
sustained by reason of the non-performance by 
the contractor of ibis agreement or, instead of so 
putting an end to this agreement and retaining 
such sum, to retain such sum without putting an 
end to this agreement. Provided always that 
nothing in this clause or in that last preceding, 
shall affect the liability of the contractor to cri¬ 
minal prosecution for an> offence committed by 
him against any law or rule?, 'ore-st or other, at 
the timo in force, (p) That, if this agreement be 
put an end to in whole ior in part by tbe con¬ 
servator as aforesaid, the privileges secured to 
tbe contractor under the contract in whole or in 
part, as the case may be, may be re-sold by the 
authorised officer, subject to the orders of the 
conservator, at the risk of the contractor (who 
shall have no claim to the profit, if any realis¬ 
ed by the Government on such resale) or may be 
otherwise disposed of as the said conservator 
may direct, and any money which may have 
been paid to Government under this agreement, 
and tha entire stock of, timber, firewood and 
other things in the coupe or at the depots afore¬ 
said, or in transit between the two at the time 
at which the operation of the agreement was 
suspended by the authorised officer, or, in the 
event of suspension or part of the agreement 
only, such part of the entire stock of timber, 
firewood and other things, in the coupe, or in 
the depots or in transit between the two 
as relates to the part suspended, shall be and, 
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remain the property of Government and shell bo 
disposed of for the benefit of Government in 
such manner as the consorvator shall direct.” 

The first circumstance which justifies 
the view that the oontraot was put an 
end to under these clauses, is that the 
confiscation of plaintiff s materials can¬ 
not otherwise be justified, and the Court 
should presume that the intention was 
to act legally rather than illegally. This 
is consonant with the maxim, omnia 
;praesumuntnr rite esse acta and the gen¬ 
eral principle that it is rig .fc to put the 
most favourable construction on the acts 
of others and to presume that a man’ 
intends to be just, which, as stated in 
Snell’s Principles of Equity, 12th edition 
p. 43, is the basis of the maxim that 
"equity imputes an intention to fulfil an 
obligation.” Under Cl. (p) mentioned 
above, the plaintiff’s "entire stock of 
timber, firewood and other things in the 
coupe” could he confiscated to Govern¬ 
ment, as was done by the conservator. 
At the hearing of the appeal an attempt 
was made by the Government pleader to 
justify this confiscation under S. 82, 
Fore6t Act. Bub though S. 81 of that 
Act has been relied on in defendant's 
written statement, there is no reference 
in it to S. 82; and on the contrary the 
attachment is apparently sought to be 
justifiel only by "the circumstances of 
the case” (para. 2) aud the agreement 
(para. 3). To allow the respondent in the 
appeal to fall back on S. 82 would there¬ 
fore be to allow a considerable departure 
from defendant’s pleadings, which ap¬ 
pellant might reasonably complain, 
would operate to bis prejudice. But in 
any case, I do not think S. 82 can pos¬ 
sibly cover what was done in this case. 
It gives a lien on forest produce for 
money payable for or in respect of that 
forest produce, and a power to sell such 
produce for the recovery of the ammmt 
due. But it expressly provides that the 
proceeds of tbe sale shall be applied 
first in discharging” tbe amount due. It 
does not authorise an absolute confisca¬ 
tion of the forest produce and indepen¬ 
dent recovery of the entire amount due, 
such as defendant seeks to justify in this 
case. Here the conservator has treated 
the attached property as confiscated, and 
the entire amount of the three instal¬ 
ments due is sought to be recovered 
from the plaintiff, irrespective of the 
sale-proceeds of the attached property.. 
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No doubb, the -Divisional Forest 
Officer's order of attachment on 16th 
June 1910 was justifiable, and was very 
likely intended to be passed under S. 82. 
But if so, the procedure laid down in 
that section should have been followed, 
i. e., the forest produce should have 
been sold at any rate in December 1910, 
when it was decided that plaintiff would 
be granted no further extension of time, 
and the sale-proceeds applied in reduc¬ 
ing the amount due from him. But this 
was not done, and on the contrary the 
property was confiscated in the manner 
authorized by Cl. 3 (p) of the agreement: 
consequently, defendant canDot fall back 
on S. 82, Forest Act, as a justification of 
the action taken in this case. Then 
again the correspondence shows that 
there was an actual ‘ putting an end to” 
the agreement between the parties. This 
is virtually admitted in para. 5 of defen¬ 
dant’s written statement, where it is 
stated, defendant 

“was willing up to the very e-od to continue the 
contract, provided only that plaintiff would give 
security for the amount due from him.” 

There is nothing in the agreement un¬ 
der which the Conservator could de¬ 
mand such security as a condition of the 
continuance of the contract; and if the 
offer of the Conservator bo allow plain¬ 
tiff an extension of time for exploitation 
of the coupe and removing his materials, 
provided he gave security, had been car¬ 
ried out, it would clearly have amounted 
to an altered contract, which would take 
the place of the original contract under 
S. 62, Contract Act. It also seems clear 
from the Divisional Forest Officer’s letter 
of 26th September 1910 (Ex. 64) that he 
was not allowing plaintiff to go on cut¬ 
ting timber and otherwise exploiting the 
coupe, because, in hi3 view, this meant 
his spending more borrowed money and 
l9S39ning the chance of recovery of the 
outstanding instalments. This is corro¬ 
borated by plaintiff’s evidence that he 
was bold by the Divisional Forest Officer 
that he would be allowed to cut the 
standing trees and take away his goods 
if he give security, and by the admission 
in para. 4 of defendant’s written state¬ 
ment that Government confiscated the 
remaining portion of the wood. The 
proposed arrangement about plaintiff’s 
giving security fell through, and the 
original contract was certainly put an 
end t o at any rate in September 1910, 


when the Forest Department refused to 
allow plaintiff to carry on further opera¬ 
tions, unless he furnished good security. 
The term of the contract, it may be 
noted, did nob expire till 30bh September 
1910. No doubt, it is true that plaintiff 
was not prevented from cutting further 
timber at the time of the attachment, 
and that Government are not to blame 
for the obstacles in the way of further 
exploitation due to water entering the 
coupe in July and plaintiff’s coolies run¬ 
ning away. If th9 Forest Officials had 
exercised due care in proceedings so that 
their action could have been justified 
under S. 82, Forest Act, Government 
would have had a much better case. But 
as it is, the Court can only presume that 
their action was taken under Cls. 3 (o) 
and (p) of the agreement, which is con¬ 
sonant with the facts for the reasons 
already given and which at any rate 
gives Government a better case than if 
the action of attaching and confiscating 
plaintiff’s materials is treated as entirely 
unjustifiable. And this is in no way pre¬ 
judicial to appellant, because it is the 
case put before the Court by his Pleader. 

The mere fact that defendant failed to 
pay the three instalments, and had no 
other means to pay what was due could 
not, of course, justify the attachment of 
the materials. Under the agreement 
plaintiff had free possession and control 
of these materials subject only to the 
restrictions as to passes for removal, etc., 
specified in the agreement. In my opi¬ 
nion therefore the Conservator must be 
taken to have put an end to the agree¬ 
ment under Cl. 3 (o) and to have acted 
as he did under that and the connected 
Cl. (p). The fact that under Cl. (o), there 
has to be a notioe in writing served upon 
the contractor, does nob prevent this 
clause operating because this qualifica¬ 
tion is introduced for the benefit of the 
party to whom such notioe must be given 
and it may accordingly be waived by 
plaintiff under the principle quilibet 
potest renunicare juri pro se introducto, 
just as notice of dishonour of a title of 
exchange may be waived by the drawer 
or endorser (cf. Broom’s Legal Maxim®, 
Edn. 7, pp. 533-4). There is no difficulty 
about this as appellant asks the Court 
to treat the case as one in whioh the 
agreement was put an end to under this 

Cl. (o). 
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This being so, the question arises whe¬ 
ther Government are entitled to recover 
the three unpaid instalments in addition 
to the property confiscated and money 
retained under Cls. (o) and (p). There 
is nothing in those olauses reserving any 
suoh additional right, though provision 
is made for saving any right of the Se¬ 
cretary of State for antecedent breaches 
■of oontract. The whole agreement is 
also of an elaborate nature, in which it 
■appears to be intended to specify all the 
disabilities and restrictions to which the 
contractor is subject. I think it is 
•olearly a case to which the ordinary rule 
of construction, expresso unius est ex- 
clusio alterius, must be applied; and 
that the provisions of Cls. (o) and (p) 
must be treated as exhaustive in regard 
to the remedies available to Government 
in the event of the agreement being put 
an end to by the Conservator. This con¬ 
struction does not seem unreasonable, 
because Government might, and probably 
in general stand to gain much more than 
was actually due, by the confiscation, 
etc., authorized by these clauses, and 
Cl. (p) has probably been framed on the 
basis that the risk of loss in suoh a case 
may be safely taken by Government. If 
this is not the intention, then it should 
have been made clear. In this connec¬ 
tion it may be noted that a contractor 
-cannot get relief from the stipulations by 
way of penalty contained in this agree¬ 
ment, as he might otherwise do (whether 
•they press hardly) under S. 74, Contract 
Act, because of S. 84, Forest Act, which 
expressly applies to the agreement. There 
is therefore all the more reason for the 
.above construction of Cls. (o) and (p), as 
in such a case one beneficial to the per¬ 
son subject to the penalties imposed 
should, where otherwise justifiable, be 
preferred. In the present case Govern¬ 
ment have recovered Rs. 4,035-14-0 as 
against Rs. 6,431 due under the contract 
and have the benefit of the timber which 
remained uncut by the plaintiff, so that 
the equities are not so very much in 
their favour. And it certainly would be 
inequitable that they should be entitled 
to recover Rs. 4,823-4-0 in addition to 
the Rs. 4,035-14-0 already recovered and 
thus make a considerable profit out of 
the plaintiff’s breach of agreement. 

For these reasons, I hold that the 
■three instalments, in respect of which 
the warrant was issued by the Collector, 


are no longer payable or due to Govern¬ 
ment, and therefore that S. 81, Forest 
Act, does not authorise the recovery of 
those instalments under the provisions 
of the Bombay Land Revenue Code. It 
may be added that though Government 
would have been entitled to recover the 
Rs. 4,823-2-0, if the contract had not 
been put i.n end to and advantage not 
been taken of the provisions of Cl. 3 (p) 
of the agreement: cf. P. R. k Co. v.Bhag- 
wan Das Chaturbhuj (l), yet they are 
clearly not entitled under ordinary con¬ 
tract law both to his recovery and the 
penalty provided in that clause of the 
agreement (cf. S. 74, Contract Act). 
Also as the Conservator subsequently 
ratified the Divisional Forest Officer’s 
order of attachment which was passed 
at the time when the first of the three 
unpaid instalments was due, that ratifi¬ 
cation must, as part of the confiscation 
and putting an end to the agreement, 
have restrospective effect under the ordi¬ 
nary rule in suoh cases. The agreement 
was thus put an end to in respect of the 
first breach of contract, and the saving 
of the right of the Secretary of State for 
antecedent breaches of contract in 
Cl 3 (o) will not operate to prevent 
C.l 3 (p) barring the recovery of all three 
instalments. I would therefore reverse 
the decree of the lower Court and grant 
the plaintiff a declaration that this sum 
of Rs. 4,823-4-0 is not due from him to 
defendant in respect of the agreement 
Ex. 29. An injunction i3 unnecessary in 
this case as defendant is the Secretary 
of State. I would also allow plaintiff 
his costs from defendant throughout. 

Pratt, J. C.—I agree. 

V.R./lt.K. _ Decr e e rev er sed. 

1. (1910) 34 Bom 192=2 I C 475. 
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Pratt, J. C. and Fawcett, A. J. C. 

Harumal Paramanand —Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 137 of 1914, Deci¬ 
ded on 22nd February 1915, against the 
judgment of the Seas. J., Larkana. 

(a) Criminal P. C. (1898), Ss. 337 and 338 
—Grant of pardon — Ail that is necessary 
ic that there should be offence triable exclu¬ 
sively by Court of Session undar inquiry or 

tTl \\\ that Ss. 337 and 338, Criminal P. C. t 
require is that there should be an offence 
that is triable exclusively by the Court of 
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Bersion under inquiry or trial t' e fact that 
tbcie may loctber offices alleged or charged 
•which i-ro not ro triable will not in\al date tr.e 
grant of any pi-don. [P 45 C 1] 

(b) Interpretation of Statutes — Intention 
of Legislature —Paramount object is to as¬ 
certain Legislature intent. 

The paramount object, in co^struing penal as 
well as ther Statute, is to ascertain the Legis¬ 
lative intent, and :he strict role of construction 
is nor. violated bv permitting the words to have 
tbeir fu:i mOiDiug, or the more extensive of 
two meanings, when best effectuating ths in¬ 
tention. [_P 45 C 2] 

Lalchand Hassomal —for Appellant. 

E. Raymond —for th3 Grown. 

Fawcett, A. J. C. —The appellant, 
Harumal, v/as Postmaster in charge of 
a brach post office at Naundero, a village 
about 10 miles from Larkana. On or 
about the 17th or 18th April 1913 he 
received a money order which had been 
sent irom Sokkur for payment of 
P.3. 15-1-0 to 0 De Kesbavdas Utamchand, 
a resident of Sukkur. The money order 
had been addressed to Naundero owiDg 
to a mistake. The prosecution case is 
that the appellant on the 19th April 
1913 induced one Bindumal to forge 
Keshavadas’ signature as payes and 
another person, by name Ramchand, 
to sign the money order as a witness of 
the payment after which ho misappro¬ 
priated the amount of the order, which 
he returned as having been duly paid. 
He has been convicted by the Sessions 
Court of abetment of forgery under 
Ss. 467 and 114, I. P. C., and of criminal 
bresch of trust as a public servant under 
8. 409, I. P. C. < 

The main evidence against him con¬ 
sists of the depositions of Biodumal and 
Ramchand. The latter two were origi¬ 
nally ‘challaned’ by the Police ae co- 
aocused, but the enquiring Magistrate at 
the request of the prosecution tendered 
a pardon to Ramchand under S. 337, 
Criminal P. C., and he was examined 
as a witness both in the Magistrate’s 
Court and the Sessions Court. Bindu- 
mal was committed for trial with the 
appellant, Harumal, on charges under 
S. 467 and 409-114. I. P. C., but on the 
second day of tne trial in the Sessions 
Court ha was tendered and accepted 
a pardon uuder S. 333, Criminal P. C. 
He was then ordered to be examined as 
a witness for the prosecution, which was 
done. Mr. Lalcliand, for appellant, con¬ 
tends that both these pardons were 
illegally granted; and that the evidenoe 
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of these two witnesses must, therefore, 
be excluded from consideration as in¬ 
admissible. His contention is that a 
strict interpretation must be put on 
Ss. 337 and 338, which only authorises 
the tender of a pardon 

“in the ca?e of any offence triable exclusively 
by the Court of Session or High Court,” 
and that as the offence under S. 409, 
I. P. C., was not so exclusively triable, 
the condition precedent to the grant of 
pardon under tho^e sec.ions was not ful- 
fillel. In thj present caso the alleged 
offence under S. 467, I. P. C., was triable 
exclusively by the Sessions Court, and 
the qu38t on is whether the fact tho.t there 
was an additional offence charged against 
the accused, which was not so triable,, 
prevents the application of the provi¬ 
sions of S. 337 and 338. I think the 
Legislature clearly shows that this is 
not intended. In the first place, the- 
grant of a pardon under those sections 
extends not only to the particular 
offence in respect of which the pardon 
was tendered to the approver, but also 
as indicated by S. 339, sub-section (1), 
to 

“any other offence of which he appears to have 
been guilty in connection with the same 
matter.” 

This is clearly shown to be so by 
Straight, J., in Queen Empress v. Ganga 
Charan (l). If a pardon is intended to 
be restricted to cases where no other 
offence was charged, but one exclusively 
triable by the Sessions Court, then the 
Legislature would scarcely have inserted 
in S. 339 (l) the words 

“or for any other offence of which he appears 
to have been guilty in connection with the 
same matter.” 

This supposition is strengthened by the 
condition on which the Legislature 
authorises the tender of a pardon, 

namely, that the approver shall make 
“ a full and true disclosure of the whole of the 
circumstance? within his knowledge relative 
to such offence.” 

If those circumstances afford ground 
for the joinder of a charge of an offence 
not exclusively triable by the Sessions 
Court, then it can scarcely be supposed 
that the Legislature would intend that 
this should be prohibited in the case in 
which a pardon is tendered under S. 337 or 
S. 338, in spite of the general provisions 
of S. 233 and 235, Criminal P. C., to 
the contrary. If there had been any 
such intention an exception to S. 335 

1. (1889) 1 All 79. 
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would presumably have been made 
accordingly. Sub-section (4) of S. 337 
also clearly implies that there may ha 
an offeaoa triable by a Magistrate in 
addition to the offenoo in respeot of 
which the pardon ia tendered. Nor can 
it reasonably be supposed that the 
Legislature intended that a Court should 
be precluded in such oases from exorcis¬ 
ing the general powers, conferred upon 
it by 3. 227, of a »ding a charge at any 
time before judgment is pronounced, 
etc. And if a Court may subsequently 
add a charge of an olTenee n:t triable 
exclusively by a Sessions Court, why 
should the fact of there being suob an 
additional charge framed already pre¬ 
vent the tender of a pardon in cases 
where there is an offence exclusively 
triable by a Sessions Court actually 
under inquiry or trial? In my opinion 
ill that Ss. 337 and 333 require is that 
there should be an offence that is triable 
exclusively by the Sessions Court under 
inquiry or trial; and the fact that ther 9 
may be other offences alleged or charged, 
er charged, whioh are not so triable, is 
immaterial. In such cases the offence 
triable exclusively by the Sessions 
Court is obviously the main offence 
charged, being generally punishable 
with heavier punishment and treated by 
the Legislature as mo-e serious than 
others not so triable; and the condition 
that a pardon should be tendered only 
when there is such an offence under 
inquiry or trial is clearly due to a desire 
to the limit power of pardon to cases where 
the seriousness of the main crime alleged 
may justify such an exercise of the 
prerogative of the Crown, which is dele¬ 
gated to the Courts under these sections. 
This view is strengthened by the history 
of S. 337. In the corresponding 3. 209 
of the Code of 1861 [cited in Reg. v. Re- 
medios (2)], as also in S 317 of the 
Code of 1872, the Magistrate mentioned 
therein was authorised 

“to tender a pa don to any one or more of the 
persons supposed to have be3n directly or in- 

• direotly concerned in or privy to any offence. 

triable (exclusively) by the Com t of Session,” 

and the present sub-section (l) of S. 337 
(which reproduces similar provisions in 
the Code of 1882) contains nothing 1 6 
justify the view that any alteration of 
the law was intended. Similarly the 
fact that Mr. Lalchand admits he can. 


not adduce any authority in support 
of his proposition goes against his con¬ 
tention. Thus, rs the Public Prosecutor 
points out, in the case of Queen-Empress 
v. Mulua (3) a pardon was tendered to 
a person charged under S. 393, I. P. 0., 
an offence not exclusively triable’by a 
Sessions Court, as well as unier 3. 302, 
L P. C., vet no objection bo tho validity 
of the pardon was taken on that grouad. 
It i3 clear that the Court9 have nob 
construed Ss. 337 and 338 in the narrow 
manner Mr. Lalchand would have U3 
do, and in ray opinion there is no good 
ground for any such narrow construction. 
As pointed out in Maxwell’s “Interpreta¬ 
tion of Statutes,” 3rd Edition, pages 385, 
393*: 

“Tho paramount object, in construing penal 
ju well as other Statutes, is to ascertain tho 
Legislative intent: and tha rule of strict con¬ 
struction is not violated by permitting the words 
to have th9ir full meaning, or the more exten¬ 
sive of two meanings, when best effectuating 
the intentiou.” 

For similar reasous I think it is clear 
that when an accused person ia tendered 
and accepts a par on under S. 337 or 
S. 333, he ceases to 1)0 an accused person 
to whom the provisions of S. 342 are ap¬ 
plicable. This is clear from tho provi¬ 
sions of sub-sections (2) and (3) of S. 337. 
It is quite unnecessary in suoh a case 
for the prosecution to be withdrawn 
against him under S. 494, Criminal P. G., 
and if the remarks in Banu Singh v. 
Emperor (4) are intended to lay down 
the contrary, I respectfully dissent from 
them. There is also no good grouad for 
the suggestion that the words “ any per¬ 
son” in S. 338 do not cover an accused 
person before the Sessions Judge. 
S. 313 shows the contrary and it i3 
difficult to see any other case bo which 
the section would apply. In my opinion, 
therefore, the evidence of Bindumal and 
Ramchind is admissible against the 
appellant. 

On tho merits, I can eee no good 
ground for differing from the conclusions 
of the learned Sessions Judge. It is most 
improbable that Keshavdas would deny 
the signature purporting to be his on the 
money order, if he had really signed it, 
and the surrounding circumstances are 
entirely against any probability of his 
going to Naanrlero and receiving pay- 

3 (-.892) XI All 502. 

• See 5th Edition, [>■ 445— Ed. 

4. (1906) 33 Cal 1353=4 Cr L J 145. 
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tnenfe there on the 19th April. The 
theory that his denial is a false one made 
at the instigation of the Police Inspector 
or Postal Inspector, who enquired into 
the case, has nothing substantial to 
support it. 

The two approvers have, no doubt, 
made previous contradictory statements, 
but, as the Sessions Judge points out, 
this is natural having regard to the fact 
that they wore then in the position of 
accused persons. No doubt Ramchand’s 
first confessional statement of 12th 
August 1913 was probably made under 
hope of pardon, but this is immaterial, 
as he was subsequently pardoned when 
Ramcband was subsequently examined 
by the Police Inspector on October 28th 
and resiled from the former statement, 
he, no doubt, did so because he thought 
that the Police inquiry would result in 
proceedings against him. Also it is not 
natural that in his first confessional 
statement he should merely say that the 
amount of Rs 15 1-0 was paid to Bindu- 
mal and not given the further details a3 
to hi' getting re-payment of a loan of 
Rs. 10 out of this amount, which appear 
in the subsequent statements to the 
Magistrates and the Sessions Court. 
I can see no reason to disbelieve Ram¬ 
chand’s deposition because of his pre¬ 
vious statement. As regards Bindumal 
he appears to have merely denied his 
guilt, as was natural, until he was exam¬ 
ined after accepting his coditional 
pardon. 

The evidence against the appellant of 
these two approvers is corroborated by 
the fact of the money not being paid to 
the right payee Keshavdas and the cir¬ 
cumstances under which the money order 
reached the accused and gave him more 
than any one else an opportunity to 
commit a fraud of the kind alleged. It is 
further corroborated by the accused’s 
own statement, which are inconsistent 
on the point whether Keshavdas was 
really paid or some one unknown to the 
accused who represented himself as 
Keshavdas and as the Sessions Judge 
shows the denial in his second statement 
that he knew Bindumal before, is clearly 
an afterthought and false. The circum¬ 
stances, in which Bindumal’s name was 
first elicited, also point to the truth of 
his participation in the affair. And it 
is almost impossible that he or Ram- 
chand could have taken part in the for¬ 


gery without the appellant’s connivance. 
The evidence of Ramchand as to the 
loan of Rs. 10 supplies a good reason for 
his being taken into the conspiracy; and, 
no doubt, the appellant thought that, as 
there might be enquiries regarding the 
payment, it was desirable to have a 
second person who could support the 
payment. 

The evidence of the two approvers ia 
consistent and to my mind bears the 
stamp of truth. It is also, I think, 
sufficiently corroborated to justify its 
being used as the basis of appellant’s 
conviction. In my opinion there is no 
reasonable doubt as to his guilt, and I 
would confirm the convictions and sen¬ 
tences and dismiss the appeal. 

Pratt, J. C.— I concur. 

By the Court.— The appellant, who 
is on bail, must be taken into custody 
and re-committed to jail to serve the 
remainder of his imprisonment. ' 

v.r./r.K. Appeal dismissed. 
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Pratt, J. C. 

Forbes , Forbes , Campbell & Company 
—Appellants. 

v. 

Official Receiver —Respondent. 

Miso. Appeal No. 15 of 1914, Decided 
on 25th January 1915, against order of 
Official Receiver. 

(a) Contract Act (1872), S. 74—Contract 
to purchase—Breach of—Right of re-sale is 
not limited to cases where property has 
passed to purchaser—It may be allowed in 
order to ascertain damages. 

The right of re-sale after the breach of contract 
to purcbas- may be allowed as a means of ascer¬ 
taining damages subject to the rule of reasonable 
compensation contained in S. 74, Contract Act, 
and is not limited to cases whether property has 
passed to t e buyer: 25 Gal. 505 Foil. [P 47C 2] 

(b) Contract Act (1872), S. 107—Re-sale— 1 
Re-selling commission—Right to. 

Where the property in the goods re-sold has 
not parsed to the buyer, a re-selling commission 
cannot be allowed. [P 48 0 1] 

(c) Contract Act (1872), S. 74—Re-selling 
brokerage and commission for goods not 
actually re-sold cannot be allowed, 

Re-selling brokerage and commission for goods 
nob actually re-sold cannot be allowed as they 
are unrca-onable and not justified by S. 74, Con¬ 
tract Act, beiag imaginary and fictitious. 

[P 48 011 

Dipchand Chandumal — for Appel¬ 
lants. 

Rupchand Bilaram —for Respondent. 

Judgment.— This is an appeal by a 
creditor against the order of the Offiioial 
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Receiver rejecting a part of his debt. 
The petition of insolvency was filed on 
21stOotober 1913 and the debtor, Mithu- 
mal Dwarkadas, was adjudicated as in¬ 
solvent on 23rd January 1914. The ap¬ 
pellants, Messrs. Forbes, Forbes, Camp¬ 
bell & Co., bad entered into contracts 
with Mithumal Dwarkdas for the sale to 
him of goods to be imported from abroad. 
The material clauses of the contract are: 

“2. Goods to be removed by me direct from 
the Bunder of Mansfield Import Yard and any 
oharges inourred for demurrage, godown rent, 
eto., to be paid by me. 3. Should the goods be 
not paid for by me within seven days of arrival, 
interest shall be charged at 6 per cent per an¬ 
num. But Messrs, Forbes, Forbes, Campbell & 
Co. Ld,s responsibility as to loss in weight, 
damage or deterioration shall cease, and they 
may at any time thereafter dispose of the goods 
on my account and risk either by auction or 
private bargain, and I agree to make good any 
loss or expense sustained or incurred thereby 
together with a net co mission of 2 1/2 per cent, 
on such re-sale. In the event of my committing 
any act of insolvency before paying for all the 
goods under this contract whether in stock or to 
arrive, Messrs. Forbes, Forbes, Campbell & 
Co., Ltd., are at liberty by notice in writing to 
cancel this contract at any time as regards any 
goods for which payment has not b?en made, and 
damages shall te assessed at the market rate on 
the cancellation whether the goods are in fact 
re-Bold.or not, and Messrs. Eorbe?, Forbes, Camp¬ 
bell & Co., Ltd., shall be entitled to charge com¬ 
mission and brokerage on such cancelled gDods 
whether re-sold or not.” 

Now, if the goods are not ascertained 
then, so IoDg as they are at Mansfield 
Import Yard they are the property of 
Messrs. Forbes, Forbes, Compbell & Co., 
for they are not appropriated to the con¬ 
tract, nor is such appropriation assented 
by Mithumal (Ss. 82 and 83, Contract 
Act). On the other hand if the goods 
are ascertained, the result is the same, 
for property in goods not paid for does 
not pass until delivery (S. 73, Contract 
Act). The property in the goods undeli¬ 
vered, therefore, remains in the vendors 
appellants, although the risk by the ex 
pressed term of the contract is trans¬ 
ferred to the buyer. The dates for taking 
’delivery were prior to the filing of the 
petition of insolvency. The appeal re¬ 
lates to two classes of such goods: 

A. Goods which the appellants re-sold 
on Mithumal’s failure to take delivery, 
and B. goods which the appellants had 
not so re-sold. 

i As to A the appellants filed proofs for 
damages calculated at the difference bet¬ 
ween the oontraob price and the price 
realized by the sale plus interest on the 


contract price plus brokerage on the re¬ 
sales plus commission of 2£ per cent. 
The Official Receiver has allowed the 
whole claim with the exception of com¬ 
mission. The appeal is for this item of 
commission. Messrs. Forbes, Forbes, 
Campbell & Co. never gave notice in 
writing to cancel the contract and the 
claim is not based on the market rate at 
the date of cancellation. The second 
part of Cl. 3 of the contract does not 
apply and the claim for damages is made 
under the first part of Cl 3. But as I 
have already shown, tbe goods belonged 
to Messrs. Forbes, Forbes, Campbell & 
Co. The provision that Messrs. Forbes, 
Forbes, Campbell & Co., should dispose 
of them on account of the buyer, pro¬ 
ceeds on the mistaken view that the 
goods were the property of the buyer and 
that Messers. Forbes, Forbes, Campbell 
& Co. were acting as buyer’s agents in 
selling them. It is for this agency that 
a commission of per cent, is charged, 
whereas, as a matter of fact, there is no 
such agency, for Messrs. Forbes, Forbes, 
Campbell & Co. were selling their own 
goods. The right of re-sale after breach 
of contract to purchase may be allowed 
as a means of ascertaining damages and 
is not limited to case where property 
had passed to the purchaser. This was 
decided in Moll Schutte & Co. v. Lachmi 
Chand (l). But this is subject to the 
rule of reasonable compensation contain¬ 
ed in S. 74, Contract Act. The claim 
for commission is base^ on a mistaken 
view of the right of the parties and is 
altogether unreasonable. The Official 
Receiver has rightly disallowed it. 

Asto B, Messrs. Forbes, Forbes, Camp¬ 
bell & Co. claim the difference between 
tbe contract rato and the market rate on 
17th of August 1914, plus interest plus 
re-selling commission plus re-selling 
brokerage. The Official Receiver has dis¬ 
allowed commission and brokerage and 
the appeal is for these two items. The 
goods were not re-sold and so damages 
are assessed under tbe second part of 
Cl. 3 of the contract. Messrs. Forbes, 
Forbes, Campbell &Co. never gave notice 
of cancellation, but I may presume they 
rescinded the contracts on 17th of 
August, which was about the date on 
which the Official Receiver called for 
proof of debts. That beiDg so, there is 
nothing unreas onable in the provision 

1. (1898) *5 Cal 505. 
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that damages should be assessed accord¬ 
ing to the difference of the rates ot that 
day and the contract rate. Bub how is 
it possible to justify the further stipu¬ 
lation that damages should be enhanced 
by purely imaginary and fictitious changes 
for brokerage and commission on saie3 
which had never taken place? The sales 
not having taken place the sums on 
which these charges would be calculated 
never had existence and, therefore, their 
amounts are not even ascertainable. The 
Official Receiver has rightly disallowed 
these two items as being altogether un¬ 
reasonable and not justified by S. 74, 
Contract Act. I confirm the order of 
Ithe Official Receiver and dismiss this 
appeal with costs. 

v R./R K. Appeal dismissed. 
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Pratt, J. C. and Fawcett, A. J. C. 

Narscomal —Appellant. • 

v. 

Tvathmal —Respondent. 

Second Appeal No. 4 of 1913, Decided 
on 23th January 1915, agiinst order of 

Diet. Judge, Sukkur-Larkana. 

(a) Limitation Act (1908), S. 20— “Pay¬ 
ment”— Meaning of. 

‘Payment’ contemplated by S. 20, Lim. Act, 
mu J t be of such a nature th-it it would be an 
answer to a suit brought by the plaintiff to re¬ 
cover the amount: 19 Mad. 840; 24 Bom. 493 
at;d 25 Cal. 844 (P. C.) Ref. [P 49 C 1] 

(b) Limitation Act (1908), S. 20—Payment 
towards judgment debt i< not payment with¬ 
in meaning of S. 20 unless certified to Court 
within prescribed period —Civil P. C. (1908), 
O. 21, R. 2. 

No payment towards a judgment-debt is a 
‘payment’ within the meaning of 8. 20, Lim. 
Act, so as to give a fre-h starting point for pur¬ 
poses of limitation, unless it has been certified 
to the Court under O. 21, R. 2, Civil P. C., with¬ 
in the prescribed pe'iod. [P 48 C 2] 

(c) Interpretation of Statutes — Duty of 
Court. 

It is the duty of the Judge to unke such con¬ 
struction as shall suppress all evasions for the 
continuance of mischief. [P 49 C 1] 

Isardas Oodharam —for Appellant. 

R. R. Bagtani —.or Respondent. 

Judgment. —The appellant seeks to 
exabate an instalment decree passed on 
26th May 1905 for Rs. 550 with interest 
at 6 per cent. p?r annum. Hia applica¬ 
tion for execution is dated 7th March 
1912 and is admittedly time-barred, un¬ 
less it is held that a payment on acoounb 
of interest made by the judgment-debtor 
n May 1910 separates under S. 20, Lim. 
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Act, to extend the period of limitation 
prescribed by Art. 1S2. A previous ap¬ 
plication for execution had been made 
on 3rd April 1908, so that the payment 
in question was made before the expira¬ 
tion of the period of three years pres¬ 
cribed under head 5 of Art. 182. The 
question has nob been considered by the 
lower appellate Court, which overruled 
other contentions for appellant that have 
not been urged before us. But the Sub¬ 
ordinate Judge’s Court held that as his 
payment had nob been certified under 
O. 21, R. 2, Civil P. C., it could not 
under sub-R. (3) of that rule be recog¬ 
nized for any purpom whatever, even for 
extending the period of limitation. 

We agree with his view that an un¬ 
certified payment cannot under the pre¬ 
sent Code bo recognized by any Court 
executing the decree for any purpose 
whatever, and that the present law over¬ 
rides the decisions that there was noth¬ 
ing in the corresponding provisions of 
S. 258 of the Code of 1882 to prevent an 
uncertified payment from operating as a 
part-payment within the meaning, of 
S. 20, Lim. Act, so as to prolong the 
period of limitation for applying for exe¬ 
cution under that Act. This clearly 
follo ws from the omission of the words 
“as a payment or adjustment of the 
decree” which followed the word “recog¬ 
nized” in para. 3, S. 258, of the former 
Code A similar view has been taken by 
the Calcutta High Court in Kutvibullah, 
SarJcar v. Durga Char an Rudra (l) and 
by the Allahabad High Court in Badri 
Narayan v. Kunj Bihari Lai (2) and 
two cases reported as Gokul Chand v. 
Bhika (3) and Bhajan Lai v. Cheda Lai 
(4). Mr. Isardas for appellant contends 
however that the payment in question 
was sufficiently certified to the Court by 
its mention in the application for execu- 
oution of 7th March 1912, and in sup¬ 
port of this relies on the remarks of 
Farrao, G. J., on this point in Tukaram 
v. Babaji (5). An application for execu¬ 
tion has under O. 21, R. 11 (2) (e), to 
contain statement ‘whether any, and (if 
any) what, payment or other adjustment 
of the matter in controversy baa been 
made between the parties subsequently 

1. (1912) 13 I G 424. 

2. (1918) 35 All 178=18 I C 731. 

3. A I R 1914 All 235=23 I G 768. 

4. A I R 1914 All 112=24 I 0 215. 

5. (1897) 21 Bom 122. 
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to the deoree,' and as no particular form 
or manner is prescribed for certifying 
payments under 0. 21, R. 2, there ap¬ 
pears to be no valid reason why they 
should not be certified to the Court in 
this manner. It is also true that no 
period of limitation is prescribed within 
which a decree-holder should certify a 
payment or adjustment and that it has 
been held that he may therefore apply 
at any time for having it certified. 

But this does not dispose of the ques¬ 
tion before us. It still remains to be 
considered whether a payment which is 
not certified “before the expiration of 
the prescribed period” is an effectual 
payment for the purpose, and within the 
meaning of S. 20, Lim. Act. The gene¬ 
ral test as to what constitutes a good 
payment under that section is, that it 
must be of suoh a nature that it would 
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debt is (on the view taken above) a pay¬ 
ment within the meaning of S. 20 unless 
it has been certified. It follows that a 
payment, which is not certified till after 
“the expiration of the prescribed period”, 
is insufficient to operate for the benefit 
ofthe judgment-creditor under that sec¬ 
tion. As- a somewhat analagous case, 
reference may be made to Venkaji Babaji 
Naik v. Shidramapa Balapa Desai 
(9). In that case it was held that where 
apart from a document which is inad¬ 
missible in evidence, for want of regis¬ 
tration, the receipt of certain sums as 
interest cannot be proved, the receipt of 
the amounts cannot save the suit from 
limitation. The fact of the require¬ 
ments of the law relating to registration 
had not been complied with bytheplain- 
tiff prevented the payment being avail¬ 
able for his benefit under S. 20. An un¬ 


be an answer to a suit brought by the 
plaintiff to recover the amount: see 
Kellipara Pullamma v. Maddula 
Tatayya (6) and Kariyappa v. Rachapa 
(7). The same principle (which follows 
the corresponding English law) is clearly 
approved by the Privy Council in Sukha- 
moni Chowdhrani v. Ishan Chunder Roy 
• (8), where the case of Kollipara 
Pullamma v. Maddula Tatayya (6) was 
cited in argument (p. 849) and the pay¬ 
ment in issue was held to be one con¬ 
templated by S. 20, because it was “a 
payment in exoneration pro tanto of the 
liability of the person liable to pay.” In 
the present case, the appellant could 
have filed an application for execution of 
the decree and sought to recover this 
particular sum, among others, claimed as 
due under his decree, at any time after 
its payment upto the expiration of the 
prescribed period in 1911. 

As soon as the 90 days allowed for 
a judgment-debtor’s application under 
O. 21, R. 2 (2) had elapsed, the payment 
in question could not be pleaded by the 
judgment-debtor as an answer to appel¬ 
lant's claim, because it had not been 
certified. It only becomes a good an¬ 
swer and an exoneration pro tanto of the 
judgment-debtor’s liability on being certi¬ 
fied to the Court. Under S. 20, Lim. 
Act 1 , the payment must be made “before 
the expiration of the prescribed period.’ 
But no payment towards a judgment 

6. (1896) 19 Mad 840. 

7. (1900) 24 Bom 498. 

6. (1898) 26 Oal 844=26 I A 95 (P 0). 
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certified payment is under O. 21, R. 2 (3), 
on a somewhat similar footing. 

The mere payment is not sufficient; 
there is a statutory requirement tc be 
satisfied to make it a valid paymant, so 
far as regards any Court executing the 
decree; and until that requirement is 
satisfied it does net become a payment 
of the kind contamplated by S. 20, Lim. 
Act. The payment and certifying mu3b 
therefore both be made “before the ex¬ 
piration of the prescribed period.” The 
above view has also been adopted in 
Bhajan Lai v. Cheda Lai (4), but it 'is 
not necessary to go so far as to lay down 
that a decree-holder cannot (if he wants 
to) certify a payment made to him out of 
Court after the decree has become barred 
by limitation. The head-note to : the 
effect probably goes further than what 
the learned Judge really meant, viz. that 
if the decree-holder does certify a pay¬ 
ment after the decree has become time- 
barred, that is ineffectual to save limi¬ 
tation under S. 20. It may be added 
that the above view is also one which 
follows the general rule that 

‘‘it is the duty of the Judge to make such con¬ 
struction as shall suppress all evasions for the 
continuance of mischief.” 

Maxwell on the interpretation of 
Statutes, Edn. 3, p. 157. O. 21-, R. 2, 
Civil P. C., imposes a statutory obliga¬ 
tion on the decree-holder to certify all 
payments or adjustments out of Court, 
and this obligation will perhaps be less 
evaded than it i3, if decree-holders 

9. (1895)T9l3om 663. 
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understand that they stand to lose some¬ 
thing by not certifying a payment or ad¬ 
justment, at any rate before the execu¬ 
tion of a decree becomes time-barred. 
The contrary view, that a decree-holder 
can certify at the last moment and still 
get the benefit of S. 20, Lim. Act, would 
practically make O. 21, R. 2 (l), a dead 
letter, unless and until it suited the 
decree-holder to certify a payment for 
his own benefit. But this is plainly op¬ 
posed to the whole object of that rule, 
which is intended for the protection of 
the judgment-debtor and not for the 
decree-holder's benefit. To apply the 
remarks made in Ven'ka ji v. Shidramapa 
(9). the case, no doubt, is one of hardship, 
so far as appellant cannot now execute 
his decree, but the hardship has arisen 
from his neglect to comply with the pro¬ 
visions of a statutory law which we 
should be straining and not giving effect 
to, if wa allowed this appeal. It must 
therefore be dismissed with costs. 

v r/e.k. Appeal dismissed. 
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Pratt, J. C. and Hayward, A. J. C. 

Dodo and others— Accused —Appel¬ 
lants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 127 of 1914, De- 
oided on 16th February 1915, from the 
order of Fawcett, A. J. C., Sind. 

(a) Criminal P. C. (1898)— “Charge”— 
Meaning of. 

The word charge in the Criminal Procedure 
Code means a whole eeries of counts or heads of 
charge for various offences: 8 Bom. 200 Ref , 

[P 61 C 1] 

(b) Criminal P.C. (1898), S. 193(1)—Power 
of Sessions Court to take cognizance of¬ 
fence as Court of original jurisdiction— 
Scope of. 

Although under S. 193 (1), Criminal P. C., 
a Court of Session cannot take cognizance of any 
offence as a Court of original jurisdiction, regard 
muefc be had to the exception contained in the 
words “except as otherwise expressly provided 
in this Code.” fp 53 Q 2] 

(c) Criminal P.C. (1898), Ss. 226 and 227- 
Sessions Court has power to add charges for 
offences different from those specified by 
committing Magistrate. 

^ Sections 225 and 227 of the Code give the 
Court of Session power to add a charge for any 
offence different from that specified by the com¬ 
mitting Magistrate disclosed in the evidence 
recorded before the Magistrate or at the trial by 
itself, subject only to the consideration of pre¬ 
judice to the acoused: 11 B. H. C. R. 278 and 
3 Mad. 351, Ref. 8 All 665; and 32 Gal , 22 
Diss .-.from. [p 52 c 2] 


Lalchand Hassomal —for Accused. 

E. Baymond —for the Crown. 

Judgment.— The three appellants 
have been convicted (l) Ibrahim of grie¬ 
vous hurt and Abdulla of simple hurt 
caused to Jalal. (2) Dodo of grievous 
hurt caused to Mukhim. (3) Dodo of 
simple hurt caused to Janu. (4) Ibrahim 
and Abdulla of simple hurt caused to 
Khalikdino. Offenoea (1) and (2) were in¬ 
cluded in the charge on which the accus¬ 
ed had been committed to the Court of 
Session. Offences (3) and (4) were not 
included in that charge, but were added 
by the Sessions Court under S.226 of the 
Code of Criminal Procedure. It is objected 
that the Sessions Court had no jurisdic¬ 
tion to add^ charges for hurt caused to 
Janu anjd Khalikdino when the charge 
framed by the Magistrate and on which 
the accused were committed referred only 
to injuries inflicted on Jalal and Mukhim 
and that in so doing it assumed jurisdic¬ 
tion to take cognizance of the offences 
committed on Janu and Khalikdino in 
contravention of S. 193 (l) of the Code of 
Criminal Procedure. S. 193 (l) enaots: 

“Except as otherwise expressly provided by 
this Code or by any other law for the time being 
in force, no Court of Session shall take cogniz* 
ance of any offence as a Court of original juris¬ 
diction unless the accused has been committed 
to it by a Magistrate duly empowered in that 
behalf, 9 

The Section should, no doubt, be 
strictly interpreted and means com. 
mitted to the Court of Session for 
trial for the offence of which that 
Court takes cognizance. But ev$in so, 
it is nevertheless subject to the ex¬ 
ception contained in the worda'excepfc as 
otherwise expressly provided in this 
Code. The question of jurisdiction, there¬ 
fore, depends upon whether S. 226 autho¬ 
rized the Court to add charges in respect 
of the hurts to Janu and Khalikdino! The 
combined effect of Ss. 226 to 231 is to con¬ 
fer a very wide jurisdiction upon the 
Court of Session, At the beginuing of 
the trial, if the Judge finds that the 
Magistrate has omitted to frame a charge, 
he may supply the omission and framathe 
charge that is made out on the evidence 
recorded by the Magistrate. If the charge 
framed by the Magistrate is imperfect or 
erroneous, the Judge may alter or add 
to the charge having regard to the -Of¬ 
fences disclosed in th9 evidence recorded 
by the Magistrate. Again,; if in -.the 
course of the trial evidenoe .13 reoorded 
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whioh shows that the offences are differ, 
ent in character from those charged or 
that other offences also have been com¬ 
mitted, the Judge may alter the oharge 
or add to the charge and include the 
offenoeB so disclosed. The material on 
■which the Judge acts under S. 526 is 
the evidenoe recorded by the Magistrate 
and under S. 227 is the evidence record- 
ed before himself in the course of the 
trial. In Queen-Empress v. Appa Sitb- 
hana Mendre (1) Sargent, C. J., consider¬ 
ed that the word “charge” meant charge 
of a specific offence, but Scott, J„ in a 
dissenting judgment held that the word 
“charge” meant a whole series of counts 
or heads of charge for various offences, 
so that even the word “alter” gaves 
power to add additional counts to the 
charge. This construction was evidently 
approved by the Legislature when 
the words “or add to” were added in 
S. 227 by the Code of 1898. But even 
Sargent, C. J., admitted, under S. 220 
the Court could frame new charges. This 
is indeed evident from the fact that 
under that section the Court can frame 
a charge where no charge at all has 
been framed by the committing Magis¬ 
trate. It seems clear, therefore, that 
either under S. 226 or S. 227 charges for 
different offences may be added to the 
original charge. The subsequent Ss. 228 
to 231 do not imply that this power is 
limited in any way. On the contrary 
the provisions for adjourning the trial, 
for directing a new trial, for recalling 
witnesses and even for obtaining sanction 
to the prosecution, indicate very clearly 
that there need not necessarily b9 any 


charge need not be clearly related to the 
original charge. Indeed it may be so 
remote from the original charge that a 
fresh trial is necessary or sanction is 
necessary for the prosecution. But on 
the other hand, it seems equally clear 
that the added charge must be for an 
offence made out by the evidence record- 
i d before the Magistrate if the charge 
is added under S. 226, or by the evidence 
recorded before the Court of Session in 
the courso of the trial if the charge is 
added under S. 227. This must neces¬ 
sarily be .so, for this evidence ie the 
only material on which the Court can 
act. This point is well illustrated by 
the case of Alutirakal Kovilagaihc* Hama 
Varma Raja v. Queen (3). The accused 
was committed for trial for an offence 
under S. 202, I. P. C. lie pleaded guilty 
in the Sessions Court and was convicted 
on this plea, but the Judge then added 
a charge under Ss. 201 and 511, I. P. 0., 
tendered a pardon to a female co-accused 
and examined her as a witness and then 
convicted the accused of the added 
charge also. It was held that the Judge 
bad acted without jurisdiction, for there 
was no material in the evidence recorded 
before the Magistrate, or indeed in the 
evidence recorded before the Court of 
Session, at the time of the amendment of 
the charge to justify the added count- in 
the charge. As a matter of fact the Judge 
acted not on evidence, but on an impres¬ 
sion he had derived in the course of the 
trial of another case and this he could 
not do, for under S. 193 his jurisdiction 
is confined to the case committed by the 
Magistrate. 



connection between the added charge 
and the charge as originally framed. The 
principle underlying these sections was 
well stated by West, J., in Reg v. Govind 
Babli Raul (2) with reference to the 
corresponding section of the Code of 


1872: 

"The intention of the Legislature is that 
whenever an amendment of the charge in an> 
way tends fc<? the prejudice of the prisoner, steps 
should be taken to prevent that consequence 
arising by ordering a new trial, or suspending 
the trial going on, to enable him to make his 
defence or to examine any material witness or to 
reoallany witness already examined . . . • • « 
is. only, in the case of charges clearly related that 
a trial goes on forthwith after an ameDdroen^ 
This is tbe correct principle, and this 
8 t$t 9 mpgt of it shows t hat the added 

dj 8 Bom 200, ‘ 
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I only know of two cases which run 
counter to the view I take of these 
sections. The first is Queen-Empress v. 
Kharga (4), and there it was held that 
if the charge on whioh the accused was 
committed was good in the sense that it 
specified an offence of which he was sub¬ 
sequently convicted, S. 226 did not jus¬ 
tify the addition of another count, for 
the oharge was not erroneous*’, or im¬ 
perfect”. But if the word charge m 
S. 226 meaDS the series of counfcB or 
heads of charge, then surely the charge 
which omitted one count would be in¬ 
complete and, therefore, imperfect. The 
case is pr actically ove rr ueld by Queen - 

8. (1881) 3 Ijfad 331. 

4 . 11886) 8 AlleM.• 
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Empress v. Gordon { 5), where the Court 


approved of the dissentient judgment 
of Scott, J., in Queen- Emprss v. Appa 
Subhana (l). The second case is that of 
Birendra Lai v. Emperor (6). There 
the accused had been committed for 
an offence under S. 471 for using a forg¬ 
ed document, and the Sessions Court 
added a charge of attempting to cheat as 
the accused had presented the forged 
document to the Jassore Loan Office to 
induce the office to grant a loan. The 
Sigh Court held that the added charge 
was bad and their reasons are contained 
in the following extract from the judg¬ 
ment; 

ihe proseoution was instituted by a person 
who had no concern with the Jassore Loan Office 
and whose complaint related to antecedent 
events. He could not be heard upon a complaint 
v/ith which the Loan Office was concerned, but 
did net offer to prosecute, and the Magistrate 
aid not commit the accused with reference to an 
offence committed against the L >an Office. The 
Sessions Court is not a Court of original jurisdic- 
tion and though vested with large powers for 
amending and adding to charges, can only do ' 
so with reference to the immediate subject of 
the . . indictment.” 

Now the first reason given here that 
the complainant could not file a com¬ 
plaint because the Jassore Loan Office 
had not prosecuted is clearly wrong. 
The offence of cheating is not one of the 
offences referred to in Ss. 195 to 199, 
Criminal P. G. And except as to such 
offences any person may set the law in 
motion by a complaint, even though he 
is not personally interested or affected 
Dy that offence: In re Ganesh Narayan 
Sathe (7). It is also erroneous to deny 
the Sessions Court original jurisdiction. 
It has original jurisdiction but exercises 
it on commitment made by a Magistrate. 
The secoud and the only other reason is 
that the.po-ver of the Sessions Court of 
amending and adding to charges is 
limited to the immediate subject of the 
indictment.” It is difficult to attach 
any definite meaning to this expression. 
It., cannot paean,, the .particular offonfte 
specified in the charge, ’for the judgment 
uses the phrase • adding to charges” 
which must then mean adding counts or 
heads of charge in respect of other of. 
knees. It might mean the same tran¬ 
saction, and in that view the added 
charges can only be of offenoes connected 
with the original offence under S. 235 by 

5. (1887) 9 All 525. I " 

6 . (1905) 82 Oal 22=1 Cr. L J 791.. . .. 

7. (1889) 18 Bom 600. , ’ v 
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being one of a series of offences forming 
the same transaction. But there are 
two objections to this construction of 
the phrase: (l) that the offence of at 
tempting to cheat was part of the same 
transaction as the forgery, for the accused 
forged the mortgage deed and then tried 
to raise the money on it, and (2) that 
this limitation is superfluous, for unless 
the added charge was for an offence aris¬ 
ing out of the same transaction, S. 223 
would be a bar to the charges being tried 
together. 

The case of Birendra Lai v. Emperor 
(6), therefore, affords no assistance in 
the construction of Ss. 226 and 227 of the 
Code. Those sections seem to me to give 
the Court of Session power to add a 
charge for any offence disclosed in the 
evidence recorded before the Magistrate 
or at the trial, subject only to the con¬ 
sideration of prejudice to the accused. If 
there is prejudice to the accused then the 
subsequent procedure is indicated by 
Sa. 229 to 231. Hare the added charges 
were in respect of offences which were 
disclosed in the evidence taken before 
the Magistrate and there waa no pre¬ 
judice to the accused, for the learned 
Judge very properly aaked the accused if 
they objected to the trial prooseding on 
the added charges and their Pleader re¬ 
plied that there was no objection. No 
appeal lie3 fro n the convictions (l) and 
(2) in reapect of injuries to J tlai aud 
Mukhim, for the convictions were ou che 
verdict of the Jury and no misdirection 
is alleged. The appeal on the merite 
only refers to the convictions (3) and 
(4), where the trial was with the aid of 
assessors. The case of the appellants is 
that Ibrahim went to remonstrate with 
Jalal and that Jalal beat ii-n, that Ibra¬ 
him struck Jalal and Khalikdino in self- 
defence, that accused Dodo land Abdulla 
went to resoue Ibrahim and were at¬ 
tacked and also struck Janu and Khalik- 
dino in self-defence. We are unable, 
however, to accept this version of the 
fight although some of the witnesses are 
inclined to favour toe accused. The 
main facts point to the accused being 
the aggressors, for they had a grievance 
about the girl, who was not given as 
promised to Dodo; they are brothers 
and, therefore, it is more probable that 
they all came together to make good 
their olaim: and lastly, none of the ac¬ 
cused party was injured except Ibrahim. 
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We, therefore, confirm the oonvictions 
and sentenoes and dismiss this f appeal. 

K.n./b.K. Appeal dismissed. 
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Pratt, J. 0. akd Boyd A. J. C. 

Bam Harakh —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Appln. No. 44 of 1915, 
Decided on 6th May 1915, against the 

order of Addl. City Magistrate, Karachi. 

Criminal P. C. (1898), St. 260 and 263 (b) 
—Summary conviction*—Statement of rea¬ 
sons for conviction -Contents necessary. 

In cases tried summarily under S. 260, Crimi¬ 
nal P. 0., the statement of reasons for a convic¬ 
tion which the Magistrate is bound to record 
under S. 263, Ol.(h), should present a clear state¬ 
ment of the facts constituting the offence and 
should show also that each of the ingredients 
for a conviction has been considered and held 
proved by the Magistrate: 18 Bom. 97 and 21 
AlLlSOBef: [P 63 Cl] 

Khanchand Gopaldas —for Applicant. 

T. G. Elphinston —for the Crown. 

Judgment. — We have carefully 
studied the magisterial record in this 
case and are unable to extract from it a 
clear view of the facts. The conviction is 
based upon the evidence of two witnesses, 
Murdanali and Fateh Mahomed, Police 
Constable. Murdanali, the Magistrate 
says, saw the accused, a shunting porter, 
tear a bag of sugar and take some out of 
it. But it do63 not appear whether this 
bag was on the ground or on the waggon. 
He does not say that the accused after 
taking the sugar filled the sugar that 
he took into another bag. He says that 
he chased him but the accused got on his 
engine and went away. Apparently the 
accused knew that he was pursued and, 
■, therefore, escaped on an engine. Then 


not appear where he caught the accused , 
i. e., whether the acoused wasthen on the 
engine or on the ground. Nor is it dear 
what is meant by the expression ‘caught 
the accused with sugar.’ Does this mean 
that the acoused had a small bag of sugar 
in his hands or in his pocket at the time 
or that the accused was merely standing 
near the place where the stolen sugar 
was or that he was merely standing near 
the original bag of sugar? The other wit¬ 
ness, Fateh Mahomed, merely says that 
the bag of sugar was with the acoused 
when he seized him. Does this mean 
the original bag or does it refer to some 
fresh bag in which the accused had placed 
the sugar? Does it mean that the accused 
had the sugar in his hands or in hi3 
pocket or only that he was standing near 
it? It seems improbable that the accused 
had retained possession of sugar if he had 
been seen and chased by Murdanali. The 
judgment is so ambiguous that it is not 
clear that possession of stolen sugar by 
the accused was proved. 

The record in summary cases is very 
brief, and, therefore, it has been repeat¬ 
edly held that the statement of reasons 
for a conviction which the Magistrate is 
bound to record under S. 263, 01. (h), 
Criminal P. C., should present a clear 
statement of the facts constituting the 
offence and should show that each of the 
ingredients for a conviction has been 
considered and held proved by the Magis¬ 
trate: See the cases of Queen-Empress v. 
Shidgauda(l) and QueenEmpress v. Mu- 
kundi Lai (2). The Magistrate’s record is 
imperfect and it does not disclose suffi¬ 
cient materials to support the convic¬ 
tion. We, therefore, reverse the convic¬ 
tion and sentence and order the accused 
to be set at liberty. 

V.R./R.K. _ Order accordingly. 


he says that a minute or two after he 
caught the accused with sugar. It does 


1. (1894) 18 Bom. 97. 

2, (1899) 21 All 189. 
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